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Preface 


The strong, persisting demand by students, and general readers inter¬ 
ested in democratic citizenship, for my Theory and Practice'oj Modern 
Government, whether tlie original two volumes or the abridged one- 
volume edition, has encouraged ;ne to revise the latter. 

I am immensely (though apologetically) grateful that they have not 
been deterred by the length of my treatise, but, rather, seem to have 
welcomed what I have attempted: depth with breadth; analysis with com¬ 
prehension; original research, first-hand observation, and personal expe¬ 
rience—sufficient for the student himself to acquire an independent grip 
of the situations discussed. 

This, then, is the one-volume edition. It is now so thoroughly rewritten 
as to he a new work. The facts of government have been brought up to 
date, and the trends and ideas have been, w'ith measure, reconsidered and 
refashioned, so that this work may represent the contemporary mind, 
hopes, and difficulties of mankind in government today. Some omissions 
in the one-volume edition of 1934 (for examj>le, the American Presidency) 
had to be restored but ^vere newly written. The attentive reader will see, 
1 hope, that every opportunity lias been taken, and the felt necessities 
met, to develop the structure wtiere change has occurred in the provinces 
of action and thought. The comparison is still the governments of Britain, 
the United States, France, and Germany—but at the proper points the 
experience of nazi Germany, fascist Italy, and Soviet Russia lias been 
adduced. 

However, it would seem proper to point to a number of specific addi¬ 
tions, though to mention tliem all would be to mention almost every page. 
A new introduction relates tht^ character of the state, the value of political 
science, the problem of power, and the nature of democracy. More than 
earlier, the features, justification, and consequences of the demcx'ratic 
principle are brought out, and this is thrown into relief by the contrasting 
world of dictatorships. The impact of the planned economy_or demo¬ 

cratic socialism on electorates, parties, legislatures, executives, and civil 
services is traced. The cla.ssic theme of the separation of powers is re¬ 
judged. Of course, the new constitution of France, the downfall of 
Weimar Germany, the rise and fall of the nazi state, the peculiarities of 
the Soviet constitution, are analyzed in relation to their national environ¬ 
ment and the interests they serve. The latest developments in bills of 
human rights are evaluated. Examination is made of the creeds and 
organization of political parties in democracies and dictatorships under 
stress of war and its aftermath. Some new things are thought on public 
opinion and how the various agencies of communication and education 
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and propaganda form public policy. The busy, determined process of 
renewal of legislatures, cabinets, councils of ministers, and the presi¬ 
dency is fully displayed. Particular attention is given to legislative and 
popular controls over the executive branch of government, now so heavily 
and newly burdened with economic, social, and international respon¬ 
sibilities, and to the reorganization of executives, with auxiliaries for 
planned leadership on a broader front than ever before. The crucial 
problems of the civil service—to get, keep, manage, and inspire in the 
service of the state enough of the best minds and characters of the living 
generation—have been reconsidered, with novel information and per¬ 
spective. And finally, we have assayed the challenge of reconciling vast 
multitudes of men and women with diverse values under the one peaceful 
dome of a common democratic habitation, and the influence of time on 
the political process. 

Perhaps it is not amiss to say one other thing. In an age where the 
social sciences more than ever avow their indispensable reliance on each 
other for insight into the same world of social experience from different 
points of view, not a few scholars in sociology, anthropology, modem 
history, and general philosophy have found this treatise a useful com¬ 
panion to their owm studie.s—even if only to define and unravel the 
questions they feel bound to ask of human groupings in their own par¬ 
ticular f(K:us of int(;rest. Their work has certainly been indispensable to 
this one, as they may see. 

It must be emphasized, then, that this volume is abreast of our own 
time. Great reforms and reconstructions have occurred in the last fifteen 
years, under the stress of economic disaster and total war. I have tried to 
make the consequences on government understandable, and this in the 
light of the millenial strivings of men for a state fit to live in. It should 
also be emphasized that this is not the two-volume edition, which is being 
reprinted from time to time until it also can come out in a revised form. 

My small book, The Future of Government (laandon, 1946), con¬ 
cisely surveys political institutions and movements in the critical decade, 
1932-42. 

I shall be deeply gratified if this edition is of as much value to students 
as they have said the first was. The world certainly needs citizens who un¬ 
derstand that the good government of oneself is the surest guarantee of 
durable and happy self-government in the state. 

May 1,1949 H.F. 

PUBLISHER’S NOTE TO 1961 EDITION 

In this edition a number of changes and additions have been made by 
Jean Blondel, of the University College of North Staffordshire, in order to 
incorporate the main features of the Constitution of the Fifth Republic of 
France as well as the early practice of the new regime. 
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Part One 


MAN’S POLITICAL URGENCIES 


CHAPTER I 

Governmf'nt and State 

CHAPTER 2 

Politics and Economics 

CHAPTER 3 

State Acthnly: Historical Development 

CHAPTER 4 

State Activity: Analytical 


Justice without power is unavailing; power without justice is tyrannical. 
Justice without power is gainsaid, because the wicked always exist; powei with¬ 
out justice is condemned. We must therefore combine justice and power, 
making what is just strong, and what is strong just.—P A s c a l 

On what shall man found the economy of the world which he would fain 
govern? If on the caprice of each man, all is confusion. If on justice, man is 
ignorant of it.—P a s c a l 
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Government and the State 


WHAT c:an we i.earn? 

No human situation here and now or in 
the future can be identical with any siiua- 
lion in other times or places. What a trea¬ 
tise on govcriiinent can teacli is therefore 
of limited value—but it can be very far 
from valueless. If the situatif)ns arc not 
identicaU they are not compkiely differ¬ 
ent: there are recogni/ablc similarities. 
We can get to know how men are. likely to 
act in the social organization called *'il>e 
state.*' We can become the propliets of 
the probable if not the seers of tlie certain. 
It is also not without interest to know— 
and not entirely impossible to know—the 
motives, the bodily compulsions, the spir¬ 
itual insistencies that cause men to throw 
thcm.sclves into positions of leadership or 
sulmiission. If we ask for a lesson in com¬ 
pletely and minutely accurate prediction, 
we shall ask in vain, though sometimes so 
many similarities exist between then and 
now and there and here that it is a pleas¬ 
ant surprise to realize how much an intel¬ 
ligent mind can foretell, and how fre¬ 
quently it is possible to merit the unpopu¬ 
larity of those who can rightly .say, **1 told 
you sol*' 

Usually, however, the political scientist 
docs not know enough about all the ele¬ 
ments that are relevant to his own prob¬ 
lem, and usually the material is fragmen¬ 
tary or unobtainable for various reasons. 
Furthermore, where the answer depends 
on a judgment of motivating forces—that 
IS to say, in the province of what was or is 
in the actor's mind—the observer is seri- 
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ously baffled: the actor may not merely be 
mistaken about his own grounds of action 
hut he may be entirely unaware of them. 
'I'he actor may be duped by his (»vvn fatity; 
or he may be a deliberate cheat where any 
of two or three or more motives may fii as 
an explanation satisfactory to the* obser¬ 
ver, who may yet be wrong in his cnoice or 
unable to choose wirli a.ssijranre. In future 
situations the combination rff personalities 
and material conditions nucst have its own 
specific pattern, as also the thousand-fold 
various degrees and proportions of human 
qualiiie.s thrown against the thousand-fold 
diverse cnvirounient. b looks a.s though 
wc might throw up our hands at tJie pros¬ 
pect cjf finding any value in the study of 
government. 

Wc may be reassured, for w'C arc not, of 
course, entirely without guidance. Intelli¬ 
gent thoughtfulness is obviously of central 
importance in weighing the .similarities 
and differences in various situations in 
time and place. This intelligence—observ¬ 
ing, comparing, making allowances for de¬ 
gree and circumstance, moving from the 
facts in the distance to tho.se in our pres¬ 
ence, treading tentatively through hypoth¬ 
esis and surmise to the point of condi¬ 
tional and still di$mi.ssible conviction— 
this intelligence is sovereign. But on what 
shall it feed? To talk of government alone 
is, in spite of the immense width of its 
human range, already to have narrowed 
the phenomena to be observed and ex¬ 
plained. It is to focus on one marked ele¬ 
ment in history out of hundreds which 
might distract and confuse us. The lines 
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arc firmer because they are narrower; and 
being narrow they are tolerably deHnite. 
The shorter the period studied, the 
clearer, because the simpler, the relation¬ 
ships of cause and effect. The more the 
eye is concentrated on a single oi^gan or 
process of government, the more assured 
the truths discoverable about it, though 
the less known about the things on which 
one has turned one's back. 

PHILOSOPHY AND INSTITUTIONS 

Now there are two royal paths of insight 
into the behavior of men and women in 
their social organization called "'govern¬ 
ment." Along one path is pursued the ex¬ 
ploration of the ideas, the principles, the 
theories of what is right and wrong, what 
is desirable or undesirable, as men and 
women have held them, sometimes in a 
philosophic, systematic form. The specu¬ 
lations begun by Plato and Aristotle are 
not merely whimsical amusements, ending 
in a chuckle or giving rise to a gasp of 
wonder, but serious exercises of the intel¬ 
lect and feeling regarding man’s fate in 
government: they warn, they encourage, 
they inform. They reveal at least all the re¬ 
cesses of one man’s mind. They display 
hu account of how many minds and char¬ 
acters at a specific time struck up against 
the problems presented to them by the 
place in which they dwelt. They follow 
through from the urge or temptation of a 
purpose to the practical outcome in vic¬ 
tory or defeat. They proclaim a highest 
good or supreme duty like Justice or Vir¬ 
tue, and then draw conclusions, from the 
nature of the universe and of man, on the 
right and logical arrangements necessary 
fully to subserve such ends; they explore 
what transformations of environment, of 
habits, of laws, even of man himself, are 
required, and how far the process can be 
tolerable and successful. 

It will be noticed that the political the¬ 
orist or philosopher does not and cannot 
altogether exclude a concern for institu¬ 
tions, however ethereal his end. however 
celestial his aspiration. Since political 
achievement is for men and through men, 
political achievement is through institu¬ 


tions. which are nothing but men acting 
more or less deliberately in a fairly dur¬ 
able concert for the attainment of a con¬ 
sidered complex of ends. He may start as 
Plato did, with Justice, and arrive at the 
need to limit the freedom to compose 
poetry and songs, or to institute common 
ownership of almost all possessions. Or, 
seeking good in growth, he may, like Aris¬ 
totle, find he must appease the appetite 
for wealth by systematic education, lest 
the contest for it produce destructive rev¬ 
olutions. Or. fearful above all of disorder 
and death, he may, like Hobbes, prescribe 
the need for armies in the hands of abso¬ 
lute government. Or, like a gentler man 
than Hobbes, like John Locke, he may 
proceed from the pursuit of happiness 
and tolerance to government by legisla¬ 
tures founded on popular election and 
the separation of powers. The political 
philosopher begins with an end and then 
finds ways and means, that is, institutions. 

This present w'ork pursues the second 
main track to political understanding: it 
examines the institutions of government 
as they actually work, and usually does 
this by showing how they evolved stage by 
stage. Yet it would be poor instruction if 
the mechanism were not related to the 
end for which it was established, and 
showed no concern for the purpose that 
animates and makes dynamic the whole 
apparatus. The philosophy is immanent 
in the institution of goveniment; for gov¬ 
ernment is the exercise of authority by 
men over men, and a philosophy guides 
the distribution of authority. No one can 
talk intelligently of the electorate without 
talking of Rousseau; or of the ballot with¬ 
out remembering John Stuart Mill; or of 
law courts and the Bill of Rights without 
Locke coming to mind; or of the nature of 
obedience without Aquinas’s system loom¬ 
ing in the background: or of parliamen¬ 
tary procedure without being prompted 
by Jeremy Bentham’s theory of pleasure 
and pain; and when dictatorial political 
parties are under appraisal it is in the dog¬ 
matic presence of Karl Marx. But our em¬ 
phasis is on institutions as they serve us 
today. At the minimum, the more steadily 
our eyes are focused on institutions, the 
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more they are opened to the possibilities 
and probabilities which assist us with hints 
towards eflFicacious inventive thought, en¬ 
abling us to order affairs so that the ways 
and means shall not get across the path of 
our ends and so that the ends shall be 
shaped according to what we have learned 
is not impossible. 

A strong warning is necessary: the insti¬ 
tutions of government must not be re¬ 
garded as eternal and petrified. Institu¬ 
tions are nothing but useful or useless 
habits: they were acquired for a purpose, 
and purpose changes. The world of polit¬ 
ical reality is not the printed world of 
books, or of statutes, or of administrative 
rules and orders. I'he cut and dried is not 
political. De 7 ocqiieville's novelty has be¬ 
come a commonplace: “Do not confound 
the institutions of government with the 
necessary foundations of society.** The 
“machinery** of goveniment consists of 
men, women, and children, thousands 
and millions of them, placed in living re¬ 
lationship and conducting themselves in 
an ordered manner: but the order is 
constantly changing, growing, and the 
purpose is changing, and with it the pat¬ 
tern. Government is provisional, tenta¬ 
tive; it is a process of what has been, what 
is or just was. and what is about to become 
something else, even if only slightly differ¬ 
ent; it is in transition to the future. Or¬ 
tega y Gasset, in a much misconstrued 
book, conveys something of my meaning: 

Whether we like it or not, human life is a con¬ 
stant preoccupation with the future. In this 
actual moment we are concerned with the one 
that follows. Hence living is always, ceaselessly, 
restlessly, a doing. Why is it not realised that 
all doing implies bringing something future^ 
into effect? . . . Let it be clear, then, that 
nothing has a .sense for man except in as far 
as it is directed towards the future.i 

It is imperative to remember that man¬ 
kind in its separate states, as in the world 
at large, is on its way from somewhere to 
another proximate de.stination, and then 

1 Reprinted from The RrooU of the Masses 
by Jose Ortega y Gasset, by permission of 
W. W. Norton and Company, Inc. Copyright 
1932 by the publishers. 


on, once again. Vista after vista of progres¬ 
sion can be sensed. We shall soon realize 
that old as government is, it is in its in¬ 
fancy—that is the most striking impres¬ 
sion given by contemplating it. Hence, 
what we here de-scrihe is transitory: a mo¬ 
ment, if a long moment, in being and be¬ 
coming. If any reader thought that the 
governmental arrangements we shall dis¬ 
cuss were the final shape, the unaltering 
inert form, he would gravely misrepresent 
what the author is anxious to convey.^ 

WHY GOVERNMENT MATTERS 

Government is man's unending adven¬ 
ture. It is his heaviest collective and indi¬ 
vidual burden. Yet it is his supreme hope 
of liberation from individual feebleness. 

Government is an endless adventure 
because man is deficient in wisdom, vir¬ 
tue, strength, and material resources— 
deficient compared w'ith his burgeoning 
capacity to imagine, to wish, to want. 
Every discovery or invention that carries 
him nearer to the fulfilment of his desires 
still leaves him unsatiated, for he at once 
spots new horizons and disparages his 
past imperfections. 

Government, again, requires endless 
effort because the rich depths and com¬ 
plexities of human nature have not been 
fully fathomed, in spite of thousands of 
years of conscious speculation. Tomor¬ 
row always springs some unexpected 
variation of human circumstance and en¬ 
vironment. No philosopher has yet suc¬ 
ceeded in producing a completely satis¬ 
factory version of history and politics for 
everyone else. 

The mo.st powerful mind cannot em¬ 
brace all history even if it can discover 
or recover the scattered, incomplete, 
garbled or falsified sources. The most 
ingenious mind cannot weave and inter¬ 
pret all the parts into a whole meaning¬ 
ful to others. The most sensitive and 
imaginative heart cannot give due weight 
to all the qualities it perceives, the weight 

2Cf. Karl Mannheim, Ideology and Utopia 
(London, 1939), Diagnosis of Our Time (Lon¬ 
don. 1943), and Man and Society in an Age of 
Reconstruction (London, 194s). 
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it would receive from other interpreters 
of mankind, of nature and events, even 
if the other two desiderata were fulfilled. 
Government, further, is endless, because 
the feature on which Karl Marx errone¬ 
ously placed the most stress—that is, the 
complicated material environment—is in 
a continual wave of change under the 
gusts of the human mind, surging up 
from the unprompted creative uncon¬ 
scious.^ Deep down in man are many 
insurgent, ruthless, elemental needs, be¬ 
low the surface of the rational and die 
conscious, and they will out: they give to 
all the institutions of government a mo¬ 
mentum and a ferocity not explicable by 
the polite. These needs are the world of 
Schopenhauer, of Freud: of the myths of 
immortality, the passion for self-preserva¬ 
tion, the thirst for ideology. Perfection of 
theory and perfection of practice have 
always just eluded the great scientists and 
practitioners of the art of government. 

Government is an adventure, not a 
textbook, because its end or purpose 
shares the dark or bright nebulousness of 
man’s ultimate purpose. Each philosopher 
adds his own end; each philosopher gives 
to the general term all philosophers use 
his particular inflection, thinking it es¬ 
sential. As Acton said, “Of freedom there 
are two hundred different definitions,” * 
and this wealth of interpretation has 
caused more bloodshed than anything 
except theology. And with every child 
born into the world, the total destination 
of mankind through government shifts, 
because each child pos.sibly bears with it 
an amazingly new and certainly rather 
different idea of what constitutes felicity 
or truth. 

Government is composed of patterns 
of human cooperation: the allocation and 
forms of authority; and procedure. That 
is its anatomy. Its soul lies in choosing 
betw'een alternative objects of happiness 

3 Cf. Ernst Cassirer, The Myth nf the State 
(New York, 1946), Part I, and Erich Fromm, 
Man for Himself (New York, 1947). See R. G. 
Cozzingwood, The Idea of History (Oxford, 
1946) for what history can teach. 

^Cf. Essays on Freedom and Power (Boston, 
* 949 ). P* * 4 - 


and choosing betw^cen duties and sacri¬ 
fices. and effecting a proportion between 
them. It allows no complete rejections, 
but imposes a decision on a tolerable 
mixture of preferences, seeking and keep¬ 
ing power balanced against what other 
men and women are seeking—seeking, 
keeping, and changing. The institutions 
of government arc created and amended 
by men to enable them the better to 
attain what they believe to be their hap¬ 
piness and to fulfil what they surmise to 
be their duty. We do not lose sight of the 
fact that the process is not altogether 
systematically deliberate, nor that each 
generation inherits much that it finds 
obstructive. Political institutions repre¬ 
sent the difference between human na¬ 
ture in the raw and civilized man. All 
that separates the baby of the Slone Age 
from the baby born yesterday is its social 
heritage—^government.® Rousseau, how¬ 
ever, claimed that the institutions of 
government were so wicked (in his time) 
that the Stone .-Xge baby was the better 
off of the two: yet he hastened to claim 
that if his ideas wx^e heeded, the golden 
age w'ould arise in the future and no 
longer be buried in the past. As such, 
government is a heavy burden, for men 
must carry it without rest if they wish 
not to slither back into the ever-templing 
moral slovenliness and practical defeat¬ 
ism of barbarity. The temptation to cease 
caring for government is as insidious as 
the temptation not to keep clean; and 
people think too often that they can have 
their cake and eat it, and even eat some¬ 
body else*s. The most dangerous fallacy 
in government is the negligent belief that 
people can have what they want through 
government without paying the cost of 
production. 

If a government is dictatorial, the dic¬ 
tatorial clique bears heavy burdens, the 
more so because the people do not even 
thank it for the things it seems to do 


3 Cf. Graham Wallas, Our Social Heritage 
(London. 1925). and Robert M. Mclver, The 
Web of Government (New York, 19^6). Cf. 
also R. Lowie, Prmitive Society (New York, 
1920) and M. J. Herskovits, Man and His 
Works (New York, 1948). 
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primarily for its own pleasure. If govern¬ 
ment is democratic, the burden is not 
abolished: it is still existent, but it is 
distributed. In a democracy, government 
is less brutal, but it exacts much more of 
the average man in brainwork, patience, 
tolerance, and sometimes asks him de¬ 
liberately to decide to do violence to 
others, even to kill, for the public wel¬ 
fare. Equally exacting is the individual 
management of the techniques required 
to build and maintain a just order that 
embraces millions of fellow-citizens and 
to prevent it from being destroyed by the 
weight of individual and group egoism. 
It is not a long step from persuasion to 
picketing; from picketing to violent re¬ 
pulse of non-strikers and from that to 
the summons of the militia; from lockouts 
to machine-guns; from a general strike 
to mismanagement of the national econ¬ 
omy and the violent extremism of politi¬ 
cal parties; from extreme political views 
to the banishment of opponents from 
public office and employment. 

These various qualities make the study 
and practice of government a fascination 
and a duty. Government is the most mas¬ 
sive and effective of the instruments 
which men have constructed to maximize 
their own power to be what they w^ant to 
be, and this constitutes their freedom. 

Everybody who knows anything knows that it 
is a waste of our short lives to insist on ideal 
perfection. Popular government, or any other 
for that matter, is no chronometer, with deli¬ 
cate apparatus of springs, wheels, balances, 
and escapements. It is a rough heavy bulk of 
machinery, that wc must get to work as best 
we can. It goes by rude force and weight of 
needs, greedy interests and siubborn preju¬ 
dices; it cannot be adjusted in an instant, or 
it may be a generation, to spin and weave new 
material into a well-finished cloth.« 


GOVERNMENT IS POLITICS PLUS 
ADMINISTRATION 

A COMPLETE act of government consists 
of the conversion of the desires or will of 
some individuals or groups into the be- 

*John Morley, Notes on Politics and History 
(New York, 1914), p. 197. 


havior of others or all in the society in 
which they dwell. The desire or will may 
be related (among other ends) to morals, 
as in the prohibition of liquor traffic or 
divorce. Or it may be concerned for re¬ 
ligion, requiring that a particular creed 
be taught in the public sch(x>ls or be 
given privileges by the state. Or the 
prime object may be economic, for ex¬ 
ample, that monopolies be suppressed or 
left free or that mass unemployment be 
prevented, llic purpose of government 
is to convert all such desire or will into 
the authorized and commanded behavior 
of those who live in that area of settle¬ 
ment we call the “state." The desire or 
will may emanate from one mind, or 
spring spontaneously from many, or be 
developed by a minority. 

'I'hus, government falls roughly into 
two general parts, definable, if not com¬ 
pletely severable: (i) the process of poli¬ 
tics, and (2) the process of administra¬ 
tion. The first comprises the origin, de¬ 
velopment, and maturing of social will, 
so that popular loyalties to a desire are 
marshalled in such a way as to establish 
a law or convention socially accepted or 
simply acquiesced in. And this involves 
simultaneously the stimulation of social 
readiness to make the direct and indirect 
sacrifices of time, money, economic habits 
and to establish the rewards and self- 
restraints which are necessary to support 
and nouri.sh the will thus engaged. The 
result is a reservoir of social will and 
power. Administration is the use of this 
reservoir of social will and power by 
appropriate personal, mechanical, terri¬ 
torial, and procedural methods, in order 
to render specific governmental services 
to those entitled to them and to enforce 
duty where the will or ability is lacking. 

As for the relative importance of the 
two, politics and administration, for civic 
welfare as for study, the first trkes prec¬ 
edence by an incalculable distance. The 
machinery of administration is subordi¬ 
nate to tlie political phase of government; 
and it ought to be. For the political de¬ 
termines will and function, and these are 
prior to. sovereign over, and creators of, 
the administrative machine and proce- 
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dure. First is will, then function, and 
then, a long distance after, administra¬ 
tion. Administration is an applier of dis¬ 
cretion, and the discretion is the polit¬ 
ical almost entirely unhampered in its 
character and free will: but administra¬ 
tion is merely the reflection of political 
rule; it is a recipient of smaller amounts 
of discretion, and this. also, on terms of 
accountability to the political masters. 
Administration hath slain its thousands, 
but the political process its ten thou¬ 
sands. The administrator can improve 
the work the politician wants him t<i do 
but he cannot utterly destroy it: the man 
of politics can utterly destroy the ad¬ 
ministration and dictate that it shall 
never even come into being. A mistake of 
administration can doi^ neither the good 
nor the harm that can be done by an act 
or omission or error of judgment in po¬ 
litical decision. This gives us our sense of 
proportion. I have been too long con¬ 
cerned with my studies of administration 
to be suspected of disprizing administra¬ 
tion: but to overrate its value in the 
entire process and apparatus of govern¬ 
ment is to make grievous mistakes in 
statesmanship and to distract citizens 
from principle by displays of gadgetry. 

The relationship of the two may f)e 
suggested by the famous rhymed opinion 
of Alexander Pope from the Essay on 
Man, and an answer to it offered by the 
present author, in the same form. Thus, 
Pope: 

For forms of government let fools contest, 

Whate’er is best administer’d is best. 

and we reply: 

Bui what is best must free men still decide. 

Lest leaders gull them, and officials ride. 


by himself incomplete. It is his nature 
to need the help of others to complete 
himself. He is a parasite on some, a mur¬ 
derer of others, to satisfy his longings, 
which may be noble but too powerful for 
self-control. Yet he alstj sympathizes with 
some of the aims of other people. Huine 
and Adam Smith and Edmund Burke 
built much of their political and eco¬ 
nomic theory on the conviction that man 
had a natural, indefeasible sympathy 
for man.^ instinctive and general. Out of 
this crepitating ball of fierce energies, 
dynamic or static, springs forcefully a 
design of cooperation or domination, 
again in intermixed layers and scams, 
marvellously subtle and combined. 

If man's aims were merely economic, 
the task of government w^ould be very 
easy. That, incidentally, is why Karl Marx 
was able to simplify it and hand to Lenin 
and Stalin a misleading formula.® Man's 
mind is unbelievably rich and various, 
and it is because all of human nature is 
involved and exigent that government 
becomes difficult, for it is concerned with 
the reconciliation of diversities by per¬ 
suasion. or with the settlement by force 
of the most complicated rights and 
wrongs. 

The economic and social setting of 
modern man is amazingly complex. The 
state is large, comprising many millions, 
each of whom is a little diffeierit from 
the others and posses.sed of an exasperat¬ 
ing stubbornness. Society is compact of a 
myriad involutions. Any one problem— 
even one as limited as whether the sale 
of oleomargarine should be free of re¬ 
striction—is stinging in its WTapped-up 
obstinacies: and this is one only of thou¬ 
sands, many of far more moment than 
this. Social interdependence is exceed¬ 
ingly dense because the members crave a 


THE DEMAND FOR RIGHTS IS THE DEMAND 
FOR GOVERNMENT 

What, then, sets government going, gives 
birth to its functions, and molds its 
organs? Every man is the abode of an 
interwoven complex of associative and 
separative tendencies, of friendly and 
hostile dispositions. Individual man is 


T Cf. Basil Willey, The Eighteenth-Century 
Background (London, 1941). 

® Stalin found that he had to learn for him¬ 
self: “We have no Jght to expect of the classi¬ 
cal Marxist writers, separated as they were 
from our day by a period of forty-five or fifty- 
five years, that they should have fore.seen each 
and every zigzag of history in the future in 
every separate country..Cf. Leninism (New 
York, 1942), p. 470 ff. 
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high standard of living, and these, for 
their own purposes, belong to a plethora 
of occupational and social groupings 
each congealed by hard organization, 
with loyalty to insiders but some hos> 
tility to outsiders. Social interdependence 
rests on these groups, though not wholly. 
An intense conflict over what is yours 
and what is mine is in constant play. At 
the same time, an exigent demand insists 
on other values: the right to self-govern¬ 
ment. freedom from the encroachments 
of authority, freedom of speech, freedom 
of criticism, freedom of religious belief 
and practice, freedom to move or not to 
move about the country, freedom to in¬ 
vest savings wherever one will, freedom 
to rear a family in the ethics pleasing to 
the parents, freedom to have as many 
children as the parents please—and so 
on.® 

Thus the mind of every man and 
woman is truly pregnant with a state. In 
other words, each mind is intent on su¬ 
preme authority for its own values. And 
every such state is different. As each of 
us looks through the film called “state** 
into the recesses of his own mind, each 
perceives a different picture, an order, 
which in some particulars, at least, is 
unique for each person. To some, state 
means personal power; to others, money; 
to some, war; to others, either peace and 
poetic contentment or frenzy; to still 
others, charity or savagery. One identifies 
the state with the felicity of his family, 
another with a favorite race. Hegel saw it 
as the embodiment of the cunning of 
divine Reason; Louis XIV, as himself, 
grand, victorious, powerful, le Roi SoleiL 
Lenin saw the classless society; Hitler 
saw Germany as the noblest race with 
himself as servitor and master, so much 
better than his father, a petty customs 
official, loyal to a trivial part of the con¬ 
temptible Austro-Hungarian state. An 
artist has conceived of a state in which 
all the citizens are tributary to the artists 
who govern them and reward them by 

oCf. The conflict of values as portrayed in 
Justice Frankfurter's opinion in Minersville 
School District v. Gobitis, 310, UJ 5 . 586 (1940). 


producing art.^^ Acton looked on the 
state as either the **true demonstration 
of religion’* or as nothing. Were we to 
enumerate all the different visions, we 
should narrate a slightly different one for 
every member of the human race—and 
that truth contains some important, far- 
reaching democratic consequences, which, 
if acknowledged, can produce peaceful 
government, but which, if ignored, may 
cause even good men to cry out for a 
government standing above coerced serfs. 

Which of the multitude of minds and 
states is right? Each thinks he is right; 
but no external revelation, no technol¬ 
ogy, is available as a test to help man 
settle this question unqualifiedly or be¬ 
yond objection by all men. Only his 
social devices determine the question, 
without settling it. The Grand Inquisitor 
in Dostoievsky's Brothers Karamazov 
confronted the apparition of Christ on 
precisely this question: whether to leave 
the determination of what is right to the 
freely questing masses and risk unrest, 
turbulence, riot, murder, and war; or to 
take choice out of the hands of the 
masses, stilling their unrest by bread, the 
circus, a myth, a hierarchy, and the in¬ 
fallibility of a doctrine enforced by im¬ 
prisoning and torturing the disobedient. 

Yet all men and women meet, and all 
states stand, on the same base: the de¬ 
mand for obedience of others to their 
special character. Each would like the 
world fixed that way, the way they think 
right. For knowingly or not, each ex¬ 
presses in his social enexg;ies W. H. Au¬ 
den's “Canzone”; 

What can we know 
But panic and caprice until we know 
Our dreadful appetite demands a world 
Whose order, origin, and purpose will 
Be fluent satisfaction of our will? 

How different states can be may be 
realized from the quickest mental com¬ 
parison between the western democracies 
(and even among them) and fascist Italy, 


10 Clive Bell, Civilization (London, igsS). 
irFrom Collected Poetry (New York, Ran¬ 
dom Houses i945)f hy permission of the pub¬ 
lishers. 
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nazi Germany, and the Soviet Union. 

T^ pvc siuvs a tWttevcvxt cowccvtMm o£ 
materiiiJ aiie spiritual good, and each 
began with ideas in the minds of some¬ 
body—but not aJJ af once, nor all under 
the impulse of one idea, nor irrespective 
of the different ciniionmenis to be mas¬ 
tered. 

Out of the contiguity of men with dif¬ 
ferent impulses, and therefore different 
beliefs of ngh/r, an order arises, precari¬ 
ous, contingent, on sufferance, but fairly 
set for some time. Some indixiduals and 
groups dominate the rest by sheer power 
of a physical kind, by (ocition; some by 
persuasion; some by a mixture of these; 
and some by sheer energetic initiative 
carrying all before it over the complai¬ 
sance or apathetic inertia of the rest. 
Some values subdue and subordinate the 
less potent contenders. And a state arises 
by this contending process of subdual 
and submission; as Pope says in his Essay 
on Man: 

Till jarring interests of themselves create 
The according music of a well-mixed slate. 


THE SI ATF. 

The slate that thus arises can be defined 
in various ways according to the point of 
view.i® It may be regarded as the asso¬ 
ciation in any territory that is supreme 
over other associations and individuals. 
Or, it may be envisaged as the supreme 
social framework. It can be dehnetj as the 
supreme permeator of all with a hier¬ 
archy of values, maintainable in the end, 
if necessary, by force. In all these defini¬ 
tions, the essence of the state is in its 
monopoly of coercive power, declared 
and enforced as the only legitimate mo¬ 
nopoly; in its very existence, which is an 
immanent threat; or in its active use in 
the naked form of force when the mem¬ 
bers of the society (who may have very 
wide spheres of unrestricted and un¬ 
licensed initiative) threaten the main 

12 For a contrast cf. T. D. Weldon, States and 
Morals (New York, 1947). 

28 Cf. for various definitions, Roscoe Pound, 
Outlines of Jurisprudence (Harvard, 1943)* 
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values and are about to disrupt the so¬ 
ciety by exercising force against each 
other. 

This, then, is the state; and its supreme 
power and monopoly of coercion (which 
it can devolve in many ways on its own 
terms) is sovereignly.^* The political 
process revolves around the actjiiisition 
of this sovereignly; the administrative, 
around its executive utilization. The 
struggle for the possession of sovereignty 
is also a struggle for legitimacy: men 
strive above all things to be rig/il, to be 
thought right. Whatever the form of 
their struggle—for acquisition of material 
goods, for the power to give orders to 
other people, for self-preservation, for a 
point of law or in intellectual conflict— 
men arc desperately trying to be right. 
This, the desire to be right and to be 
acknowledged as right, is probably the 
most persistent and intense drive in all 
men and women, though it is disguised 
by the name of the things about which 
they claim to be right. They so strive be¬ 
cause they crave rightness for itself: they 
have no rest witlioiit its assurance. They 
seek it, also, because without its active or 
passive acknowledgment, they become 
unsure in governmental action, fumble, 
act more cruelly than they perhaps w»ish, 
while the threat of disobedience or revolt 
pursues them down the days and nights 
and years. 

COERCION, COMMONWEALTH, AND OBEDIENCE 

Government may be equated with the 
state when we are thinking of the state 
in the sense just defined. Or, government 
may be spoken of as the more proximate 
agencies, like the legislature, the parties, 
the executive, the law courts, the police, 
or unemployment benefits. Or. govern¬ 
ment may mean, according to context, 

18 Cf. Charles Merriam, History of the Theory 
of Sovereignty since Rousseau (New York, 

1900)- 

18 Cf. G. Ferrero, The Principles of Power 
(New York, 194a). And contributing to an 
understanding of the relationship between 
metaphysics, ethics, and political philosophy 
and practice, see K. R. Popper’s brilliant and 
wise The Open Society (I.,ondon, 1945). 
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the men who hold office at a given time. 
Their relationship should be clear. 

Why do people obey government? Be¬ 
cause it serves them with values, values 
for them; or because they are afraid of 
its coercion. The values are not merely 
material values, concrete utilities, but 
also spiritual satisfactions. There are 
rebels who reject a high .standard of liv¬ 
ing because it can be bought only by a 
loss of spiritual freedom or by cruelty to 
minorities. We know from public opinion 
polls everywhere that some merely ac¬ 
quiesce out of habit—there are those 
everywhere who to important questions 
of statecraft return the answer, “Don't 
know!” Apathy, and interest in other 
aspects of living, make them subjects by 
nature, almost slaves by nature. Others, 
again, succumb to the formidable chal¬ 
lenge of the only alternative; to establish 
a rival stale: “What can’t be cured 
. . . ’' All of us, however, for different 
acts of government, and at different 
limes, obey because we fear that the force 
at the disposal of government, manipu¬ 
lated for .society, would be used against 
us. For however well-ccmstructed and 
amiable a system of government, not all 
the people can be pleased all the time by 
the laws and the administration of them. 
Quite large minorities may find them¬ 
selves disaffected. Is the state to be dis¬ 
rupted. and the considerable value of 
order to be subverted, on each such occa¬ 
sion by every dissentient? We have Soc¬ 
rates’s conscious and reasoned repudia¬ 
tion of this course, when the loss to him 
was no less than his life: he had always 
supported the idea of law, and, now, 
when it told against him, was he, by dis¬ 
obedience, to deny the validity of his own 
teaching of the value of the idea in the 
long run? For the state is an order in 
time: without duration, it would be alto¬ 
gether another thing. A point may, of 
course, be reached where the values of 
order—that is, tranquillity, regular and 
unviolent processes, persuasion, reason¬ 
ing, debate, and the calculability of the 
future—may become trivial compared 
with the intensity of resentment at the 
object for which coercion may be in¬ 


voked. This risk is always contingent in 
government, and the discontented will 
fight back, almost certainly reciting the 
last pages of John Locke's Essay on Civil 
Government, or the Vindiciae contra 
Tyrannos without the slightest idea that 
these put their justifications in neater 
phrases, if rather more archaically and 
bookishly.^® 

Did any soc:iciies ever exist without the 
immanence of coercion? As we push back 
to the state of nature or the golden age, 
murky or glittering in the pages of Plato, 
Hobbes, Locke, Rousseau, and Hume, 
we cannot find an actual time which will 
give us a certain answer to this question. 
As anthropology threads its way back 
through the centuries until the records 
fade into mere conjecture—except in 
Engels’s crushing footsteps —and as we 
introduce the results of the study of con¬ 
temporary primitive societies,*® we find 
that there always was and always is coer¬ 
cion operative in social existence. Its 
forms are very various, and so also are the 
occasions and purposes of its use. Coer¬ 
cion is innate in man’s constitution, na¬ 
ture, and values. He cares so mucii about 
some things he requires for the satisfac¬ 
tion of his animal nature and his wonder 
about the value of life altogether—the 
nature of God the meaning of immor¬ 
tality, the compulsion to feel right —that 
he is prepared to force others into the 
social ways of fulfilment of his needs. But 
it is rarely that he will use violence when 
he can get his own way otherwise. 

Democratic government is also a user 
of coercion. But the legitimacy of its 
coercion resides in the people when act¬ 
ing through majority vote exercised 
through certain procedures. Democratic 
governments use coercion—armies, police 


i« Cf. Charles Merriam, Political Power (Chi¬ 
cago, 1934), and Bertrand Russell, Power 
(London, 1957). 

17 Cf. Fredericlc Engels, The Origin of the 
Family, Private Property, and the State (Lon¬ 
don, 1884). 

18 Cf. W. C. McLeod, The Origin of Govern¬ 
ment and Politics (New York, 1924) and the 
works of R. H. Lowie, B. Malinowski, Robert 
Red held, Ralph Linton, and Clyde Kluck- 
hohn. 
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forces, prisons, fines, searches, and so on 
—because in spite of all the fact-finding, 
debate, reasoning, kindness, and a high 
degree of consensus, some men and 
women, even large proportions of the 
population, may be irked by measures 
taken by the government, even where the 
goverTiment is the recently elected legis¬ 
lature. For example, if the medical pro¬ 
fession were converted from a free pro¬ 
fession into a state-appointed, state-paid, 
state regulated service, many medical 
men might very painfully feel the pres¬ 
sure of the coercive power of the state if 
they attempted disobedience or sabotage. 
The merit of democracy lies in its inten¬ 
tion to get for the maximum number the 
maximum social benefit available through 
the country's resources, science, and man¬ 
power, while attempting by its methods 
to reduce force to a minimum. But some 
remnant of coercion there must be, since 
men have biological differences of phy¬ 
sic] tie, mind, and values not conciliable 
by persuasion. 

Clearly, then, the state and govern¬ 
ment are indispensable, indeed, natural. 
The states of our time did, in fact, have 
their origin in acts of force in the service 
of some or other of the values held, as 
we have suggested above. As the group¬ 
ing in a single area grew larger in popu¬ 
lation, in the complexity of occupations 
and ideas and values, and included more 
of the previously separate and different 
groupings, so the range of force of the 
triumphant government expanded and 
intensified. A common superior came into 
existence. It facilitated order, peace, and 
communications. In the course of time, a 
common morality, up to a point, was 
established. Oppenheimer suggests that 
the state was at last founded when the 
ruling group put to death one of its own 
members for committing an act of pro¬ 
hibited violence against one of the con- 
(juered.^® The common superior, now 
permeated up to a point by the common 
morality, is the constitution —that is to 
say, the nexus of fundamental institu- 

Cf. F. Oppenheimer, The State (New York, 
* 98 «)» PP- 9 »* 9 *- 


tions prescribing the scope and rightful 
succession to ruling positions and the 
authority to use force. Or, in a phrase 
crude enough to miss the saving holiness, 
‘‘who gets what, when and how." 20 The 
constitution is the autobic)graphy of the 
power relationship, concrete and spiritual, 
in any human group, and like all auto¬ 
biographies, it includes some fancies 
which are not lived up to, and excludes 
some vices which are lived only too well. 

Within a nation, or any society for that 
matter, many groupings of human beings 
abound. In many respects they are like 
the supreme grouping, the state; but in 
one final quality they are not like it. 
Non-state social groups—like churches, 
business associations, labor unions, civic 
reform societies, professional guilds, 
athletic clubs, philatelic and other hobby 
organizations—all these, numbering thou¬ 
sands in modern nations, have character¬ 
istics shared by the state. For example, 
they have a hierarchy of authorities; they 
have rules of procedure; and their ac¬ 
tivities are marked by purpose, by the 
w'holc gamut of the tactics of gaining 
power and avoiding submission to others, 
and by pressures, moral and material, 
sometimes to the point of violence. In 
these things they are like the state, and 
their study is an indispensable accom¬ 
paniment of the study of the state, be¬ 
cause they offer additional opportunities 
of observation and learning, and they 
happen also to be part of the reason why 
the state is necessary. 

Yet there are some very marked and 
decisive differences between these non¬ 
state groups and the group known as the 
state. First, in a non-state group, entrance 
or exit is more voluntary than in the 
state, where membership is involuntary 
and exit almost impossible unless the 
state grants permission. Second, the ob¬ 
jects of a non-state society, with the pos¬ 
sible exception of the churches, are very 
limited; they usually have a single pur¬ 
pose, whereas the state has always had a 
multiple object and today touches almost 

20 Cf. H. Lasswell. Politics: Who Gets What, 
When and How (New York, 1936). 
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every aspect of a man's life. Third, al¬ 
though the non-staic groiipr. oossess some 
forms of pressure—for instauce, refusal 
of membership, “blackballing/* and 
denial of privileges, which may in some 
cases produce the greatest pain and eco¬ 
nomic damage (e.g. in the closed shop, 
refusal of communion, refusal to marry 
in a church, pressure against a business 
firm which will not come to heel)—they 
do not have the severity of the final 
coercion at the disjxisal of the state. 
Finally, above all, these groups, like indi¬ 
viduals, exercise their pressures and coer¬ 
cion only on sufferance from the state 
until—because they are exacting too 
mijcii from the public (as a monopoly of 
any kind might do) or are threatening the 
general welfare or security of the state (as 
a society of physicists or priests or political 
philosophers might do), or are exercising 
a pressure on their own members (workers 
not in the union, or doctors wdio practice 
group medicine, or corporations not pre¬ 
pared to enter buying and easing agree¬ 
ments that restrain trade) which is con¬ 
sidered by society in general unduly to 
deprive them of life, liberty, and the 
pursuit of happiness—until the state 
limits their power so to act, on pain of 
fines, imprisonment, or abolition. The 
greater, ampler, territorially wider coer¬ 
cion rules the lesser ones, because the 
greater, ampler, territorially wider wel¬ 
fare embraces the lesser ones. 

Within the last three centuries, the 
area of commonweal in the state has 
gradually overtaken and, in total, re¬ 
markably reduced the ancient area of 
coercion. Many state activities are car¬ 
ried out with almost universal consent, 
and might have full consent if some men 
were not too lazy to be anything but 
parasites on the political effort of their 
fellow nationals. Such governmental ac¬ 
tivities yield a utilitarian or spiritual 
good—^for example, the regulation of 
transport, or the spread of free education 
--almost universally as the result of bene¬ 
fits every individual enjoys. These activi¬ 
ties use the product of long habitual 
peaceful living together in one area small 
enough, given the means of communica¬ 


tion, for ideas to circulate and master 
the individual minds and consciences. 

Yet the modern stale still has areas of 
(a) legitimized coercion and (h) coercion 
that is not legitimate. The latter has been 
inherited from primitive states of society, 
and the inertia of millions of men and 
women dispersed over wide areas has not 
yet overtaken the unjustified power now 
possessed by some w'hich arose out of 
luck, force, fraud, sharper w’its, or absence 
of scruple and enabled economic and 
political privileges to be established on 
the basis of the lack of education or good¬ 
nature of those millions. It is at that 
latter wrong that Marx directed the 
spear of his class-conscious and eqiiali- 
tarian principles.-' But he exaggerated, 
placing all weight on the economic na¬ 
ture of man. Hence, he regarded the state 
as simply and only an instrument of the 
minority to suppress and exploit the 
propertylcss majority. Hence, for Marx¬ 
ists, the slate today is not merely the 
scene of commonweal and cooperation, 
but also the scene of combat, and of 
combat not merely for the values which 
might now be formulated if ah began 
equal and with a clean slate, but of com¬ 
bat about existent hereditary coercions 
w-hich con flier w'iih contemyrorary con- 
.scicnce and tli< reforc w'ith will. 

In the Marxian perspet tive, of course, 
the exploitative and therefore the coer¬ 
cive factor in the slate became especially 
and unnaturally conspicuous and grim. 
Indeed, all the rest of human nature ’and 
endeavor in government, reason and love, 
were discarded as merely “housekeeping”! 
Easy for Marx, then, to argue that man's 
liberty and equality in the state of na¬ 
ture, and in the happy future, would 
return only w'hen the state, identified 
with coercion, is overthrown, that is, 
when the bourgeois state crashed in ruin. 
No classes, no state! Abolish the former 
and you dissolve the latter! But. sir, how 
did classes start? If out of human nature, 
the impulses may be expected to be strain¬ 
ing to pour out again at any time. Then, 

*iCf. The Communist Manifesto (1848) of 
Marx and Engels. 
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even on this minor ground, the state 
will stiJl be needed to prevent their vic¬ 
torious resurgence, and so government 
also, for it would seem that Adam lives 
on after Marx and is likely to survive 
Sraljn.22 

SOVEREIGNTY AND RIGH'l'S IN DEMOCRACY 

The world has arrived at a point in time 
when both the commonweal and coercive 
factors of the state are in the hands, or 
about to come into the hands, of the 
new legitimates—the people themselves. 
At last, the millennial writhing of the 
peoples for a principle of legitimacy— 
that is, an ultimate moral basis for de¬ 
ciding the values which are to rule socie¬ 
ties and for making those values con¬ 
cretely supreme, by the use of force if 
necessary—^has gone through all the more 
vulnerable principles, monarchy, aristoc¬ 
racy, theocracy, oligarcy, ideocracy, and 
has arrived at the least (though still to 
some extent) vulnerable, democracy^ 
that is, government by all, but in prac¬ 
tice government by the majority cognizant 
of the respect it owes to the minority. 
From this generalization the U.S.S.R. and 
like polities are excluded, because they 
deny the capacity of the people to govern 
themselves for their own freely conceived 
purposes.*® 

Outside the despotisms, every man or 
woman is sovereign at one and the same 
time as he or she is a subject. From each 
radiate orders to others, and upon each 
focus commands from others, government 
being the medium through which are 
transmitted reciprocal and weighted 
rights and obligations. An enormous re¬ 
sponsibility rests on each, for the rights 
he demands can be implemented for him 
in the end only by the duties his fellow 
men render. The richness of his happi¬ 
ness and fulfilment, so far as any govern¬ 
ment can facilitate this, depends on the 
services, that is. the subjection rendered 


22 Cf. Joseph A. Schumpeter, Capitalism, So¬ 
cialism, Democracy, 2iid edition (New York, 
19 - 17 )* I- 

22 Cf. Herman Finer, America's Destiny (New 
York, 1947), Chaps. VII and IX. 


to him by others; and they, in their turn, 
cannot but demand a quid pro quo of 
sovereignty over their fellows. 

It is today more important than it 
ever was, even more important than it 
was when the first edition of this book 
appeared a few years ago, that we sur¬ 
render the abstract, unreal notion, of a 
government and the governed in opposi¬ 
tion to each other, as two discrete enti¬ 
ties: one claiming duties, the other fight¬ 
ing for rights. I'he opposition may be 
valid for a dictatorship without popular 
support; and in the absolute states of the 
centuries before our own, it fairly well 
represented reality. To continue to enter¬ 
tain it is to make gigantic mistakes in 
understanding of the truth about human 
nature in politics and political action. It 
is to believe that rights originate with a 
government, which has an inexhaustible 
supply thereof; that benefits can be ex¬ 
tracted from government by threats and 
laws without asking which people in the 
community must provide the government 
with its resources. It is to ignore the re¬ 
sponsibility for government which is our 
burden and our privilege; it is to dis¬ 
regard the need for individual self-gov¬ 
ernment; it is to give exigfence a licensed 
field which is empty of the idea of mu¬ 
tuality. Yet some men still think this 
way. 

I'he truth of this reciprocity has a 
sterner ring in the democratic than in 
the dictatorial state. It becomes more 
starkly evident as the whole of society, 
through the state, assumes more and more 
responsibility for social and economic 
regulation, becoming in some cases the 
employer of the labor of millions, and 
the manager of basic social possessions 
and the means of production. The older 
veil over economic realities—the contest 
between workers and capitalists—^is tom 
away. It can no longer be used to obscure 
the true bases for the production of 
wealth: industry, discipline, punctuality, 
uninterrupted work, inventiveness. It can 
no longer be used to hide the truth about 
distribution of wealth: some accepuble 
relationship between reward and effort 
the tension between the different occupa- 
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tions in their respective quests for the 
largest possible share in the total product 
of industry, the need to give extra reward 
to those who do the most disagreeable 
and dangerous work. The conditions of 
ownership and management are rapidly 
changing: new incentives and an owner's 
sense of responsibility are called for. 

The men and women in each occupa¬ 
tion are the employers ol the rest; each 
occupation is complementary to or in 
competition with other occupations. The 
produceis of some commodities are the 
consumers of those produced by men and 
women in other industries. When govern¬ 
ment has assumed responsibility for al¬ 
most all productive and distributive ac¬ 
tivities—cither by nationali/ation or by 
deep regulation—it is at once the niedi* 
a tor among them, since they arc claim¬ 
ants on each other, and a unifier accord¬ 
ing to a high, national hierarcliy of 
values. But all, as the electorate, make 
the claims on each other through politi¬ 
cal methods, and at the same time make 
the national pattern. The triple responsi¬ 
bility is now merged in the duty of each 
citizen: as employer, as consumer, as 
statesman. And since his state is irrevo¬ 
cably part of the constitution of the world 
order, such as it is, he mingles with this 
tnnity, his responsibility as diplomat. 

To avoid clisaster, and to make the 
utmost of ourselves in the vast areas which 
are the territorial foundation of each 
state, what an enormous amount of 
knowledge, sagacity, and patient judg¬ 
ment is needed! What a delicate balance 
between self-doubt and assurance, of 
concession and insistence! What a well- 
considered, rationally and sensitively 
elaborated apparatus! In a democracy all 
men and women are rulers. They have 
asked for it. All recent kings and queens 
of the past ruled under a sense of obliga¬ 
tion. and after a proper education; the 
others are remembered with contempt, 
they were often disobeyed, some were 
overthrown, and a few were killed. King 
Demos rules on the same terms, or is 
killed for the same reasons. Writing in 
the early i6th century, an archbishop of 


Turin 24 in the service of the court of 
France declared that three "curbs" 
changed tyranny to civility among mon- 
archs and preserved them from the hatred 
of their subjects: religion, justice, and 
police. The first is commensurate with 
the whole Christian ethic. The second re¬ 
quired external bodies, of a representative 
kind, to limit absolute power; the right 
of suit in civil matters against the Crown; 
independent judges; and the complete 
honoring of the laws and ordinances 
made by the king himself. The third re¬ 
quired good sense; that the king take 
counsel before action; and that the rights 
of the tlnec estates should be treated with 
consideration. 


orooRAPHY AM) hiiysic:al power 

Pioneers like Bod in and Monte.sqiiicu 
have accustomed us to think of govern¬ 
ment as controlled by geographical situa¬ 
tion, climate, and race, though it must be 
admitted that they made some very stupid 
generalizations on the subject. In the 
course of this work we will have much 
occasion to observe the action and re¬ 
action of material environment and 
human qualities. The material environ¬ 
ment sets th^ conditions within which 
man’s ambirions and capacities may 
operate in government. Toynbee has 
made a ver) important feature of cli- 
mate.25 What is of more importance, 
since peoples move away from impossible 
climates or die out in them,26 is the size 
and location of the country under a single 
government. A small area with a dense 
population has, other things being equal, 
the tremendous advantage of coherence; 
in swiftness of circulation of ideas, in the 
continuity of contact between human 
beings, in understanding of each other, 
in the likeness of their fate and interests, 
in the almost instinctive emergence of 


24 Claude de Seyssel, cited in Carlyle, Medi- 
aeval Political Theory in the JVest (London, 
1956), Vol. VI, Part 111, p. 220 ff. 

25 Cf. Study of History (Oxford, 1953), Vol. I, 
pp. 302-15 and Vol. Ill, pp. 4-7. 

26 Cf. F. C. Markham, Climate and the Energy 
of Nations (Oxford, 1944). 
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common opinion, they have immense 
advantages over the larger, wide-spread 
areas, with their population scattered 
thinly in small townships and in sudden 
vast dense clumps, with their diversities 
of climate, resource, and product. In the 
first category are countries like Britain 
and France, in the second countries like 
the United States and the U.S.S.R.-^ The 
former tend to develop a society with 
the cohesion of a family, and the similar 
expectations of justice and duty; the lat¬ 
ter find it vei^' difficult to establish articu¬ 
lation of social groupings and unified 
government. 

Location exerts a profound effect on 
political iiiNtitiitions, by influencing the 
extent to which the community must 
limit the personal freedom of the indi- 
\idual: security and self-preservation are 
the factors w*hich bear most heavily in 
this direction. Where nations are con¬ 
nected by land, especially plains, and 
even where rivers and mountains inter¬ 
vene. they come in time to fear damage or 
extinction or enslavement or loss of self- 
government. Some one, or group, or the 
masses of the population, decree defensive 
marshalling of all forces: personal con¬ 
scription for the armed forces, the limita¬ 
tion or abolition of regional, local, or 
provincial autonomy, the regulation of 
commerce to strengthen home production 
of war supplies, and establishment of 
controls over inventors. Where the immi¬ 
nence of danger is less, by reason of re¬ 
sources and natural obstacles which still 
hold back the best-equipped enemy (as 
for Britain until the twentieth century, 
and for the United States till D-Day in 
World War II exhibited new possibilities 
of invasion from the sea), the liberties can 
be larger, as they have been, to the mak¬ 
ing of model communities. Then there is 
the demand which the increase of human 
energy makes upon the need for govern¬ 
ment. In the center of modern life stands 
this awful truth: that, as compared with 
the eighteenth century, man is now able, 
by the use of steam power, electric energy, 

Cf. Edward Crankshaw, Russia and the Rus¬ 
sians (New York, 1947). 


and the internal combustion engine, tc do 
many times as much good and many times 
as much harm to his fellows. For whereas 
then the only source of eiieigy was wind- 
power, manpower, or horsepow^er, now 
the wind and the muscles and the stamina 
of horse and man are actually negligible 
beside man's mechanical force. 

In our own day, the exploitation of a 
new source of energy, that of atomic fis¬ 
sion, thrusts the problem more memor¬ 
ably at us. Other types of weapon, includ¬ 
ing the bacterial, rank with the atomic 
bomb in their danger to man. Are we to 
descend into a Hobbesian era, or can the 
genius of Thomas Paine carry the weight 
of uranium? A few brief observations are 
offered. 

If political science, studying historic and 
contemporary man, has any axioms at 
all, then this is one: that any increase in 
the power possessed by an individual or 
group must, when its gravity is appre¬ 
ciated, be followed by an,increase in social 
control or, in other words, the power of 
Government. Scattered agricultural, weak, 
groupings do not produce or require in¬ 
tense central control of power. Densely 
populated areas, with powerful groups 
jostling each other, cannot avoid it. The 
social control of individual power means 
the assumption of a controlling or coun¬ 
teracting power by the central authority. 
The history of legislation in surprisingly 
varied phases of social life attests this 
axiom. 

Power means the ability to do others 
harm or withhold what is for their good. 
The power may consist in Material form; 
for example, explosives, disease germs, or 
swiftly-moving, and therefore lethal, 
mechanical vehicles. Or it may be intellec¬ 
tual: knowledge, for example, of the tech¬ 
nique of government; or of mathematics; 
or of the secrets of personal relationships 
or activities inside one's own or foreign 
groups. Clever people are held in distrust. 
Or, thirdly, power may consist in a spir¬ 
itual form, such as ritual, charms, incanta¬ 
tions, doctrines about human destiny and 
salvation. Power to influence destiny and 
salvation has been claimed by various or¬ 
ders of priesthood, and government has 
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finally stepped in to subordinate such 
power. In whatever form power arises, the 
struggle arises to control it if others can 
be frightened, influenced, coerced, or sig- 
nally rewarded by gift or immunity from 
harm—so long as it is recognized as a sub¬ 
stantial influence. Consider the history of 
monopolies of all kinds. 

In the long run, the alternatives are 
that the possessor of power subjects society 
to his own will; or that he exercises self- 
control, limiting or suppressing his power 
in a measure that is tolerated by society; 
or that society domesticates him and his 
power to its purposes and will. In bygone 
ages the subjection of the masses was pos¬ 
sible. For the future it is always a menace, 
but becomes less and less a possibility. It 
must suffer defeat by the coiuVjiucd effect 
of the diffusion of knowledge, the con¬ 
sciousness of the collective power of the 
majority, and the deep-rooted faith in the 
right of the majority to rule. As for the ex¬ 
ercise of self-limitation, an appropriate 
illustration is the possession of the world 
by coercion; a Geiighiz Khan, an Alex¬ 
ander, perhaps a Napoleon, would not 
hesitate. But that solution to international 
insecurity is excluded by the democratic 
scruples of the Bomb-owner. 

The imminence of powers effects in 
lime —that is, the rapidity between its ex¬ 
ertion and its consequences—^is of the es¬ 
sence of the problem of control—that is, 
of government. The speed of its dead¬ 
liness must cause a tightening of controls 
over the Bomb, in the sense of Justice 
Holmes's phrase in Abrams v. United 
States, that the action of government is 
proper where there is "a clear and im¬ 
minent danger that it will bring about 
forthwith certain substantive evils." The 
emphasis is upon immediacy. The area 
threatened defines the size of the society 
utgently interested in control, and the 
area is defined by the range and speed of 
modern vehicles. 

Two aspects of atomic control can be 
foreseen. One is the sharpening of con¬ 
trol by each nation over its own scientists 
and technical worken, by means of instru¬ 
ments like the Official Secrets Act. It will 


matter little that the nuclear expert may 
claim his liberty to investigate the benefi¬ 
cent peaceful uses of nuclear eneigy, for 
its fateful destructiveness will always be 
paramount in society's mind until it is 
conquered. There can never be a retreat 
to the innocent state of mind before its ad¬ 
vent. Like all experts, the nuclear physicist 
will certainly and properly be brought un¬ 
der "civilian" control, and subordinated 
to a responsibility to society through gov¬ 
ernment. It can be taken for granted that 
the impulses which mastered theocracies, 
plutocracies, bureaucracies, will not suffer 
domination by technocracies. Those who 
pul government by priests in the second 
place w^ill not let government pass to the 
laboratories; the repositories of test-tubes 
will not be allowed to house the arcana 
imperii, any more than the temples were. 
The greater the technologist's power for 
weal or woe, the more will he be con¬ 
trolled—and all industry ancillary to his 
awful magic will also be governed by so¬ 
ciety. The international implication is the 
certainty of national controls over indus¬ 
trial establishments in order to implement 
each government's pledge to the inurna- 
tional organization to allow an inspec¬ 
torate full access to all plants. 

The implications oi the coming of 
atomic power na ve yet another aspect. No 
firm in private industry could ever have 
organized the search for and succeeded in 
the manufacture of the Bomb. Success 
was achieved in a way that can be repeated 
for making available to mankind foods 
and materials for consumption which are 
now indicated by science as not only pos¬ 
sible but easily possible. The world of gov¬ 
ernments will never shake off the most im¬ 
pressive lesson of the making of the atomic 
bomb: 

But the greatest marvel is not the size of the 
enterprise, its secrecy. Or its cost, but the 
achievement of scientific brains in putting to¬ 
gether infinitely complex pieces of knowledge 
held by many men in different fields of science 
into a workable plan. And hardly less marvel¬ 
lous has been the capacity of industry to de¬ 
sign, and of labor to operate, the machines 
and the methods to do things never before 
done so that the brain child of many minds 
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came forth in physical shape and performed 
as it was supposed to do.^^ 

POWER AND MORALITY 

We have already appreciated that a pow¬ 
erful force dwells in every man and 
woman, and that force is immanent and 
even iniinincnt in all human affairs and 
comes to its consumate oiganization in the 
government of great societies. What arc 
we to think of the use of force or power 
to compel other men to do our will? Our 
ideas can be clarified by a consideration 
of the disavowal of power by Acton. 

Power tends to corrupt and ab.salutc power 
tends to corrupt absolutely. C^reat men arc 
almost ahvays bad men, even when they exer¬ 
cise influence not authority. 

This, which is vulgarly misquoted by ornis- 
.sion of the word “tends/' is Acton’s nK»st 
insistent warning, while his most exacting 
criterion requires that the institutions of 
liberty must limit power. 

T he terms of this theory need weighing. 
We may omit the second part of the dic¬ 
tum, since if the first is right or wrong, 
the second part merely magnifies the right¬ 
ness or wrongness; and, for the rest, it is 
rather in the nature of a cry of anguish. 

Power corrupts. W^hom does it corrupt? 
It must corrupt men—men in authority. 
But can power corrupt men of predom¬ 
inantly noble character? Does not piow’er's 
corruptibility depend on meirs natures 
and purposes? Can power possibly corrupt 
those who are originally pure in heart, 
really pure in heart, and not merely im¬ 
pure dissimulators on the road to power? 
If Acton utters so unproportioned a 
thought—and the value of history and 
political science lies in proportion—he is 
rejecting all mankind as corrupt. For all 
men exercise some degree of power; we 
have, indeed, been at pains to make clear 
that all of us are at some time the em¬ 
ployers of sovereign authority! This is to 
speak as a monk who has fled the world, 

38 Official Statement on the Atomic Bomb, 
New York Times, August 7, 1945. 

28 Cf. Acton, Esjays on Freedom and Power 
(Boston, 1949), p. 364. 
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not as a man of it. It is conceivable that 
Acton is right—then the conclusion would 
seem to be that life is not worth living in 
any of the forms taken by the nations and 
states of antiquity and modern times. Not 
even the holiest sect tan hold up its head 
against Acton’s doom ... it is an escape 
from life and courage. It does not discrim¬ 
inate among men or cau.ses or degrees of 
responsibility or the mixture of good and 
bad in every man. 

Next, if power corrupts, what is corrup¬ 
tion? Acton gives a hint;*® 

But the po.sse.ssion of unlimiied power, w'hich 
corrodes ihc const ieiuc, hardeii.s the heart, and 
cotifoiinds the iinderstatiding of moriarchs, ex¬ 
ercised its dcmorali/ing influence on the illus- 
trioiJ.s democracy of Athens. 

Upon this, the political .scientist offers 
tw^o observations, first, against the cor¬ 
ruption that results from the exercise of 
power is to be weighed its benefits to the 
statesman or thinker or priest or citizen 
(who may be all three) who wield.s it. 
Power heightens sensitiveness; it stimu¬ 
lates the imagination of purposes and ex¬ 
pedients; it generates invention; it in¬ 
creases compassion when it places men 
where they confront the sorrows which 
government exists to assuage and the 
trials that must be visited upon some in 
order that others may have a more abun¬ 
dant life; and it develops fortitude and 
humility. Power compels men to think, 
to choose, to endeavor towards the con¬ 
quest of pain and the discovery of truth. 
Is this catalogue not at least as tenable as 
Acton's sweeping anathema? 

It is strange, indeed, that Acton does 
not adduce the life of Christ or St. Paul; 
that he does not remember Hegel's com- 
pas.sion for the agony of great men; that 
he does not consult Marcus Aurelius; 
that he does not introduce in this light 
the mighty liberators of man (like Lin¬ 
coln) whose deeds he chronicles. 

The second observation on Acton's ban 
on power is the answer given him by 
Bishop Creighton.*^ Great men are usu- 

8® Ibid, p. 40. 

81 Idem, 
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ally “representative” men, that is, they 
are acting on behalf of others as agents or 
trustees. Now, most statesmen arrive at 
the seat of power because they have been 
elected, more or less directly, or have 
themselves, with a small group of fol¬ 
lowers, risen to authority for the fulfill¬ 
ment of a cause, the realization of an 
ideal, the battle for an order (not ex¬ 
cluding Acton’s own noble order of lib¬ 
erty, truth, or Christianity). The govern¬ 
ment of other men, the government of 
societies small or large, is dependent not 
only on the character of the man who 
governs, but also on the necessities of the 
human and environmental and histori¬ 
cally determined factors in the situation. 
For the statesman (for ourselves) the 
character of other men poses the problem 
in power. Every man is a repository of 
power, expansive or statically defensive; 
for a man is compact of physical energy, 
intellect, passions, spiritual intimations, 
and psychological impulses and appe¬ 
tites; this is the alpha and omega of 
power in government. Power in govern¬ 
ment can only be exorcised when men 
dissolve; it can only be dissipated when 
men no longer live. 

Not a single ideal to which Acton 
rightly attaches worth could be practi¬ 
cally effectuated without the use of power. 
Furthermore, the values which men seek 
in establishing government, indeed in 
craving it—and they may be splendid, 
humanist values—^instinct with moral 
splendor as Acton’s were—impose the 
final tasks of coercion and fraud on the 
shoulders and the consciences of govern¬ 
ing men. If those who govern should seek 
the salvation of their own souls by ab¬ 
juring power, they merely shift the locus 
of damnation to their clients’ souls, for 
these, then, will be compelled personally 
to exercise the residue of cunning and co¬ 
ercion for their own advantage. 

Power or influence in government is 
the power that corrupts. And power’s es¬ 
sence? Power is only magnification. It is 
a magnifier of good as well as bad, it en¬ 
nobles as well as corrupts. The conse¬ 
quences of power are a function of the 
purpose and character of its agents. Glad¬ 
stone, the peer of Edmund Burke, and 


Acton’s political idol, himself said that a 
minister with power could do ten times 
the good in office than he could out.”^ 
And Creighton confronted Acton with 
this oblique answer: 

I rementber that in 1880 I met John Bright 
at dinner: he was very cross, apparently a cabi¬ 
net meeting had disagreed with him. Amongst 
other things he said: “If the people knew what 
sort of men statesmen were, they would rise 
and hang the whole lot of them.** Next day I 
met a young man who had been talking to 
Gladstone, who urged him to parliamentary 
life, saying: **Siaie$manship is the noblest 
way to serve mankind.’* 

As Acton followed actual, contemporary 
politics, he was constrained to admit the 
value of power. He commended fine 
causes—for example, the rights of the 
Irish tenant against avaricious landlords, 
the value of the great territorial state em¬ 
bracing and subduing a congeries of na¬ 
tionalities. But they could not triumph 
without the marked use of power. Indeed, 
a propos of the former, Acton declared: 

As much authority as is wanted to protect the 
few against the many, or the weak against the 
strong, is not contrary to freedom, but the con¬ 
dition of freedom. The disease lies in society, 
not in the state. The other view, that the only 
dangerous enemv a nation has is its govern¬ 
ment, is pure revolution, and was invented by 
St. Just. 

As a warning. Acton’s dictum has value. 
But the kingdom of politics is of this 
world. As a warning in politics, it coun¬ 
sels us to build the machinery of govern¬ 
ment, write its procedures, and foster its 
spirit in such wise as to buttress checks 
and balances, to promote decentralization 
without falling into anarchic decrepitude 
and injustice, and to invigorate independ¬ 
ence of mind. Acton ought not to have 
missed Pascal: 

Jastlcc without power is unavailing; power 
without justice is tyrannical. Justice without 

82 Cf. p. 602 below. 

88 Acton, op. cit., p. 570. 

84 Acton, Letters of Lord Acton to Mary Glad¬ 
stone (London, 1904), p. 76. 

•8 Blaise Pascal, Pensies and Provincial Letters 
(New York, Modem Library edition, 1941)> 
p. 198. 
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pci^er is fr-.ins:iicl. because the wicVecl aW^s 
<‘\tsi: powet w ithoiii /iistiw' is toiKK’iiUiti. 
must iherriote cninimjc justice .iiid power, 
luukin^ wluit is just slronfi, :tnd what is strong 


Acton made his crucial test of morality 
even more transfixing to the man of con¬ 
science. He asserted: 

7 'iie j^icatcst crime is Homicide. The accom¬ 
plice is no Ijciicr than the assassin; the theorist 
is worse. Of killing from private motives or 
ironi public, from political or religious, eadem 
est ratio. Morally, rhe worst is the last. 

Yet there would be more murder rather 
than less i( tlicre were no politics, no gov- 
ernincnt. liurke's injunction, which we 
may sum up as saying that the proper busi¬ 
ness of man is politics, would save much 
murder and injustice, even though it 
meant the steady exertion of preventive 
or remedial powder. Burke said: 

It is not enough in a situation of trust in the 
ccmnioiiwealth, that a man means w'cU to his 
coiiiuiy; it is not enough that in his single 
pei.son tie never did an evil act, but always 
voic<l according to his conscience, and even 
haialigned against every design which he ap¬ 
prehended to be prejudicial to the interests of 
his count!y. This innoxious and ineffectual 
character seems foinicd upon a plan of apol¬ 
ogy, and disculpaiion falls miserably short of 
the mark of public duty. That duty demands 
and rcqiiiics that what is right should not 
only be made known but made prevalent; that 
what is evil should not only be detected, but 
defeated. 

The implied intervention in the politi¬ 
cal process can come about by coercion or 
by persuasion: education would limit the 
former by making the would-be coercer 
realize that there are limits to the long- 
run value of coercion for his purposes, 
and that there are good reasons in moral¬ 
ity why coercion should be limited. Educa¬ 
tion would also limit coercion by indicat¬ 
ing how much of it there would have to 
be unless .self-government made coercion 
unnecessary.^* 


Acton. Essays on Freedom and Power, p. 369. 
Thoughts on Present Discontents (Oxford, 
World's Classics), Vol. II, p. 79. 

** Cf. Karl Mannheim, op. cit.; and S. Hook, 


NATIONALITY 

Man is not bom free, he is born national; 

and, being national, he is assured some 

freedoms he might otherwise not have 
had. A peexliiar integrating larce in mod- 
cm government is that consciousness of 
kind that we call nationality. It is true 
that people appeal to others in the name 
of the nation—that is. the collective whole 
—and of patriotism for selfish purposes; 
yet this is evidence of a recognition of 
duty, courtesy, and peaceableness, in it¬ 
self a spontaneous feeling of kinship, of 
sympathy. Nationality is a quality of a 
corporate personality, which the nation 
is, and it therefore gives unity to the 
slate, and engenders a will above that of 
all its adherent individuals and groups. 

It is a personality in the sense that it is a 
complete whole, with character, outlook, 
energy, a history, a feeling of unity and 
insistence on a future, and spiritual ob¬ 
jectives supported by energies. It is no 
use attempting to belittle it, as Acton did, 
with the adjective “criminal/' or to regard 
it as a malady of infancy, or a silly state of 
mind. This is a condition of man that has 
taken centuries to grow; it is growth, not 
caprice. The corporate personality goes 
far in absorbing individual personalities. 

Men look for Grace, and it is given to 
them by Place—today's local habitation 
of the state they live in. Most of men's 
elementary and ardent cravings have come 
to be satisfied, up to the present point of 
lime, by and inside the corporation of 
men that has formed on a distinct territory 
in the vast wide world. A common lan¬ 
guage, a common cultural inheritance, 
common physical characteristics (up to a 
point), many years of exclusive possession 
of certain lenriiories cultivated by their 
hands or the hands of their ancestors, 
make them feel at home, and they have a 
profound longing for home. From man's 
first consciousness he is played upon by 
the specific human and environmental in¬ 
fluences of a Place: noises, food, light, 
weather, landscape, customs, occupations, 
songs, cattle, parents, stories, products— 
they grow with him and he with them: he 
is nothing much without them. His iden- 

Education and Modem Man (New York, 1946). 
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tity is made up largely of them. By the 
time he has reached the age of discretion 
and reason, when he might prefer alterna¬ 
tives, his senses are no longer able to con¬ 
ceive those alternatives without prejudice. 
In any case, he must continue to live and 
make his fortune in a place—the whole 
world seems hardly ready to turn nomad. 
Men yearn for value, not merely com¬ 
modity. They want more than a stone, 
they need bread; they need more than 
bread, they need spiritual purpose and 
justification. They need praise: that is, 
they need a hierarchy of values, and an 
authority, something beyond tliem, that 
raises them up in their rightful place. 
They yearn for the divine and the holy 
and immortality: this collective person 
embraces them in its immortality.-*® 'The 
combined researches and thinking of con¬ 
stitutional historians, anthropologists, and 
psychoanalysts have demonstrated the co¬ 
incidence of the locality, the home, and 
the divine—of Place and Grace—that is 
the nation. It is this local society that has 
in our own day amalgamated the services 
of religic3us minister, ethical leader, and 
spiritual healer, and combined them with 
the gifts of public order and increasingly 
of economic welfare and security. This 
society bestows both praise and blame, dis¬ 
tributes honors and casts down in shame. 
This becomes ihe highest loyalty, and re¬ 
ligion itself has been bent to serve it. 

So far the world has offered the mass of 
common men no more vivid alternative 
for fervent loyalty. Though it is expressed 
more as a defensive and offensive force 
against other nations, yet its power at 
home does soften and inhibit the poten¬ 
tial violence of man against man, spurs 
the citizen to public devotion and self- 
sacrifice, and clothes certain duties and 
rights with the quality of spontaneous 
naturalness. In our own day, nationality 
is cultivated, deliberately worshipped, for 


*® Cf. Rudolf Otto, The Idea of the Holy (New 
York, 1939); Ian Suttic, Origins of Love and 
Hate (London, 1938): Royal Institute of In¬ 
ternational Affairs, Study of Nationality (Lon¬ 
don, 1940); Herman Finer. America*s Destiny 
(New York, 1947), Chap. 5: Hans Kohn, Idea 
of Nationalism (New York, 1945); E. H. Carr. 
Nationalism and After (London. 1946). 


it is seen that w'ithout it the egoisms would 
come nearer to breaking the society in 
pieces. Wherever it is not mature, there 
are continuing threats of breakdown of 
common parliamentary institution.s, and 
always serious tensions. Government pro¬ 
ceeds on the ha.sis of common obligations, 
or relapses into logrolling. Where nation¬ 
ality is excessive it may be e(jvially de¬ 
structive, by subduing ilie life, the rights, 
and the scruples of the source of all life, 
mind, and conscience—ihc iitdividual. 

As we Krad tlie chapters that follow, 
and reflect on the conditioTLS of leadership 
and of popular control of the actions of 
governTiient, and consider how the entire 
way of life of each nation organi/c^d in its 
stale is linked tcj and pencil ales all others 
(by reason of their economic: interdepend¬ 
ence, the inseverability of their lerriioiics 
from each other, the raj>id and passionate 
wildfire spread of moral feelings, the swift 
communications that tell all of each other's 
fate, charity and cruelties), as we see their 
re.sourres luanagcd by go\'crnrnent in the 
interests of a few or of all, and as we 
observe the growing strength of each 
inevitably coupled with each one's Tears 
of all—we appreciate that the constitu¬ 
tion, the formal expression of the way of 
life of each nation, is, .ncleccl, a part of 
the constitution of the world. One bad 
constitution hurts and may corrupt the 
rest: a good one assists to salvation.'® 
The citizen is a part cd the .sovereign 
pow'er, a diplomat in an age cjf cjpen 
diplomacy in his own country: and as he 
is good and capable in his country so be 
works good or ill lor the wdiolc world. 

THE CHARy\c:Ti:RISTlCS OF LEADERSHIP 

In all forms of government, w'hatcver the 
basis of authority, w'e see tlie same quali¬ 
ties of leadership, though the forms and 
beneficiaries vary. As we progress through 
a review of the various organs of govern¬ 
ment. electorate, political parties. legi.s- 
latures, and from time to time glimpse 
the executive, it is as though we were 
steadily ascending the steps of a pyramid 
up to the summit. This ascent is marked 

♦®Cf. E. S. Corwin, The Constitution and 
World Organization (Princeton, 1944). 





government and the state 


by the brighter clarification and definition 
of policy, rising from the seething and 
muJiitudinoiisly colored public opinion, 
upward to the ever more orderly and de¬ 
liberate processes of sifting facts, formu¬ 
lating law, and guiding administration. 

If an aphorism can be ventured, the 
process of government, thus viewed, 
shows a successive in Consciousness, 
Coherence, Constancy, and Conscientious¬ 
ness—the four chief marks of statesman¬ 
ship. 

Consciousness means the sensing of 
principles and ends: the vision of the 
future; diagnosis of the parts in the whole 
design of the near or distant objective: 
clarity regarding the efficacy of the means 
to ends; equity which determines the 
proportionate burden each group should 
justly bear on the road to the goal. 

Coherence signifies that all the men and 
the agencies serving government are 
brought and held together in concerted 
pursuit of a common end, with no gaps, 
no overlapping, no incongruous public 
declarations, no departmental or individ¬ 
ual actions obstructive of the common end 
to be reached. 

Constancy connotes steadiness of vision 
and demeanor, loyalty to purpose, at¬ 
tachment to rightness of policy from the 
beginning to the conclusion, without 
wavering, hesitancy, self-contradiction or 
caprice; it means dynamic dependability. 

Conscientiousness means a sense of re¬ 
sponsibility for achievement of conscious¬ 
ness, coherence and constancy in harmoi\^ 
with the will of the people, an ever-exact¬ 
ing acknowledgment of obligation. It im¬ 
plies responsibility for initiative. 

The executive is the epitome of all these 
qualities found diffused in all the other 
organs of government. It does not displace 
them; it works with them. But it crystal¬ 
lizes the four qualities we have dis¬ 
tinguished, qualities outstanding in the 
nature of government itself. 

It will, therefore, never be a surprise to 
the political scientist, though it may be 
properly disturbing to all democrats, that 
when the society is in a crisis of self- 
preservation against dangers from within, 
and especially against dangers from with¬ 
out, there is a temporary vesting of addi¬ 


tional and sometimes unlimited power in 
the hands of the executive. 1 wo w’orld 
wars have showm us that this is unavoid¬ 
able. beneficial, and redeemable when the 
war is over.^^ Burke said, “A constitution 
without the means of change is a constitu¬ 
tion without the means of its preserva¬ 
tion," and we may reverse the aphorism, 
and say, "A constitution without the 
means of its preser\'ation is a constitution 
that will never survive to times of peace¬ 
ful change." Though we must ever be on 
our guard that the procedures and safe¬ 
guards examined in the ensuing chapters 
never be subverted, wc must recognize the 
need of exceptional measures while a 
crisis, in sense of "clear and present" 
danger, is upon us. But this is far from 
saying that the executive alone assumes 
the prerogative (that is the name for the 
initiative in uncharted seas of a cri.sis, 
which requires new powers or novel ways 
of using powers that have been unaptly 
distributed to the critical situation). All 
powers may still cooperate, but the con¬ 
stitutional distribution of authority will 
now correspond to the forces tugging at 
its peacetime design, and tugging it out 
of shape. 

We have seen, then, that political insti¬ 
tutions operate as the expression of a 
particular aspect of human life, and that 
the essential nature of this aspect is the 
sodal struggle for and the subsequent use 
of the supreme power within a territory. 
And in default of words less obscured by 
history, we call this supreme power the 
state, and its supremacy, sovereignty. 

Before we embark upon the study of 
political institutions separately, we are 
faced with two problems whose discussion 
is a necessary prelude; first, the relation¬ 
ship between politics and economic insti¬ 
tutions and processes (chapter s), and 
second, the conditions of state activity 
(chapters 5 and 4). 

41 Lindsay Rogers, Crisis Government (New 
York, 1935), and C. L. Rossiter, Constitutional 
Dictatorship (Princeton, 1948). and my review 
of the latter, Columbia Law Review, April a, 
* 949 - 
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INDIRECT PRODUCTION 

The economic organization of modern 
societies is based upon indirect produc¬ 
tion. I’he commodities which men and 
women regularly make and the services 
they perfoini are not directly for them¬ 
selves: i)ut they are at the command of 
others, at any rate to satisfy the demands 
made or likely to be made by other people. 

From the standpoint of the economist, 
therefore, the stale is an economic insti¬ 
tution; from the standpoint of the politic 
cal scientist, economic oigani/ation is a 
factor whose form has a necessary influ¬ 
ence upon that of the state. That special 
branch qf political science which is public 
administration is usually nothing more 
than economic activity conducted by pub¬ 
lic authorities. If the economic motive is 
strong enough, the political institution is 
obliged to respect its processes. That is 
not deplorable to the patient searcher, 
though it may be to the political reformer, 
for as Maeterlinck says: “There comes, 
too, a period of life when we have more 
joy in saying the thing that is true than in 
saying the thing that merely is wonder- 
ful.“ 

Indirect production means that a great 
territorial gap yawns between various 
producers, and between producers and 
consumers. They do not know each other’s 
character as in the village economy of the 
eighteenth century. Government is there¬ 
fore required to establish standards such 
as weights and measures, currency, credit. 


conditions for “fairness” or “quality” in 
commerce, and the qualifications of cer¬ 
tain professions and trades. Between mere 
regulation and state management lie im¬ 
portant values of liberty and welfare, but 
not differences of principle. 

PRODUCTION FOR FUTURE CONSUMPTION 

Yet modern economic organization is, in 
addition, marked by the fact that its 
methods of production are “roundabout.” 
Commodities and services are not. as a 
rule, made for hand-to-rnouth consump¬ 
tion: the planning of production for the 
future is necessary in every society, par¬ 
ticularly where indirect production is so 
complexly oig^anized. This is the particu¬ 
lar and amazing difference between the 
nineteenth century and all others that 
preceded it. The production of the ma¬ 
terial welfare consumable on any one day 
is dependent upon concerted efforts made 
long before, sometimes years before, 
through a complicated and expensive or¬ 
ganization of machines and men. Without 
preliminary calculation and organization, 
the goods would not be there: without the 
anticipated consumer, the preliminary 
calculation and oiganization would be 
useless. 

More recently, the masses, whose au¬ 
thority in democratic states is Anal, and 
w^hose silent, stubborn wishes in dicta¬ 
torial states must to a large degree be 
respected, have demanded social security, 
full employment, and a high standard of 
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living. That is. they have a vital interest in 
the control over the future, and govern¬ 
ment therefore is called upon to provide 
the stability and forcplanning necessary 
to make today’s productive activities in- 
tcrniesh with those which will come, per¬ 
haps, in distant years. 

The virtue of roundabout methods of 
production is punctuality; all must pro¬ 
ceed as anticipated and arranged. No 
single item with which men reckon may 
disappoint, on pain of disaster to the gen¬ 
eral plan. We have reached a stage of eco¬ 
nomic production in which the range and 
prediction are concerned not merely with 
territory but wdth distant time. If any one 
of the multitude of factors in this calcula¬ 
tion is changed by an undue interruption 
of supply, grievous harm may be done to 
the life of many other parts of the com¬ 
munity. which, far from being immediate 
parties to the dispute, are entirely inno¬ 
cent of it. The state, if nothing else pre¬ 
cedes it in time and efficiency, is reejuired 
to maintain the continuous fulfillment of 
social expectations, and, in proportion as 
these are vital to the civilization desired, 
obedience to the state must be uncondi¬ 
tional. All this presses to a demand for 
executive stability and the diminution of 
political partisanship in the interests of 
.stabilization. It calls for the prevention of 
industrial .strife. If man as a consumer 
w'ants a high standard of living, including 
security, then man as a producer must 
not interrupt his work: continuity be¬ 
comes the spirit of his laws. 

DIVISION OF LABOR AND ECONOMIC CROUPS 

Modern economic organization involves 
political activity and institutions to re¬ 
spond to the effects of.division of labor. 
To safeguard and develop their interests 
in the division of the product of industry, 
in order also to further their cultural de¬ 
velopment, men and women, engaged in 
similar ta.sks, whether in the same factory 
or craft or industry, form organizations. 
Society is divided vertically. 

Tlie community of industry bids fair to 
outdo in significance the community of 
religion or neighborhood. It helps to 


evolve a special allegiance to the group 
organization, founded on the special in¬ 
terests which it represents and seeks con¬ 
tinuously to realize. It is difficult, almost 
impossible, for the individual member of 
such a group to compare the worth of his 
loyalty to it with his loyalty to communi¬ 
ties and to the great community, the state, 
outside it, and, comparing, to rate its 
value lower. Such a voluntary acceptance 
of a secondary status comes sometimes, but 
not often. The respective values to be 
compared are so intangible and compre¬ 
hensive that even a fine philosophic mind 
mea.sures them with difficulty. David 
Hume in his Treatise of Human Nature 
observes. 

Here, then, is the origin of civil government 
and society. Men arc not able radically to cure, 
either in themselves or others, that narrowness 
of soul which makes them prefer the present 
to the remote. 

The average man tends to modify his 
special occupational conceit and allegi¬ 
ance only when he is persuaded that the 
effects are, in the ultimate sum of eco¬ 
nomic good and evil, good for him, or, 
when not accepting the argument, he is 
forced into the behavior it implies. His 
group is unmistakably the potential sub- 
verier of the state of the day, and that 
state is, at a certain point, bound to '*push 
back.” 

The vertical division of society has two 
con.sequences. (i) Each vocational group¬ 
ing is reluctant to regard its representa¬ 
tion in the legislature as adequately repre¬ 
senting it. Hence the lobby and other 
informal or formal hearings and repre¬ 
sentative arrangements of a direct nature, 
such as representation on advisory boards 
in the government departments or, as in 
France and Germany in the interwar 
years, the existence of special occupa¬ 
tional assemblies, or. as in Fascist Italy, 
the Chamber of Corporations. And (s) 
these organizations are the repositories 
of knowledge so specialized that their 
cooperation with representative assem¬ 
blies and the civil servants is essential to 
sound legislation and administration. 
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DIVISION INTO CLASSES 

Now modern industry exhibits not merely 
a division into separate occupations but a 
division between those who actually and 
legally control the instruments of produc¬ 
tion and those who are obliged to submit 
to an occupational discipline. This hori¬ 
zontal division of society is close to the 
division postulated by Karl Marx in his 
theory of the class struggle—proletariat 
and bourgeoisie. 

What are the broad political implica¬ 
tions of this feature of industrial organiza¬ 
tion? Let us first be clear about one thing. 
Employer and employed are equally serv¬ 
ants of all those forces which the econo¬ 
mist calls demand, and for which we may 
use the concrete lerin, the consumer. (The 
deliberately established monopolistic per¬ 
versions of this principle w'ill be con¬ 
sidered presently.) The employer as well 
as the employed will receive no income 
unless the consumer is satisfied in the 
long run. Any employer, whatever his 
nature (kind or cruel) and whatever the 
method of his selection (by birth or prop¬ 
erty, or election by the workers), or what¬ 
ever the nature of his industry (private 
entrepreneurial or nationalized), is bound 
to pass on to all workers the orders im¬ 
plied in the consumer’s demand. This 
fundamental relationship must be re¬ 
spected by all political institutions; 
should they fail in this, they must find 
themselves obliged in some way to use 
persuasion or force to maintain their al¬ 
ternative. 

Political tension, however, arises espe¬ 
cially in the relationship between em¬ 
ployer and employed from the secondary 
role of the employer—as the legal con¬ 
troller of the equipment, and, therefore, 
as supreme manager of the methods, proc¬ 
esses, and conditions of work. Workers in 
every occupation dispute the employer’s 
control; the workers of all occupations 
dispute the position of all employers, and 
class stands against class. 

The means of production are private 
property, but they are instruments of pro¬ 
duction affecting national and group 
welfare, and nation and groups have an 


interest if the owner-manager should be 
lazy, monopolistic, or less capable than 
some alternative form of management. 
This is the view taken by left-wing politi¬ 
cians and labor unions and is an impor¬ 
tant basis of socialist thought. The clever, 
ambitious, sensitive worker cannot help 
harboring a sense of injustice, and wc 
must expect to see him endeavor to re¬ 
move its cause.s. 'I’o sec this world daily 
slipping by and his talents unrewarded, 
to realize, loo, that his children must 
possess extraordinary ability and grit to 
climb to the rungs where the hereditary 
mediocre effortlessly cling, must be for 
him a revolutionary incentive. 

In the Soviet Union the means of pro¬ 
duction have come fully under slate 
ownership and management ’ in order to 
implement equality of opportuniiy, the 
career open to the talents, and the de¬ 
velopment of invention, all of w'hich were 
regarded as otherwise difficult if not im¬ 
possible owing to the restrictive practices 
of private property. In Great Britain ^ and 
Western Europe, large steps have been 
made by the democratic processes in the 
same direction. In the United States, the 
sphere of free enterprise and ownership 
is still the largest in the world, but since 
1932 (that is, since the Great Depres¬ 
sion ») remarkable strides have been made 
in public regulation and socialized activ¬ 
ity: e.g., the credit activities of the fedcra; 
government, symbolized best by the Re¬ 
construction Finance Corporation. 

The clo.se relevance of the divi.sion of 
labor and the formation of well-organized 
groups and "classes” in modern states to 


1 Cf. Alexander Baykov, The Development of 
the Sfviei Economic System (New York, 19^7): 
and Harry Si\\\\‘:in 7 , Russia’s Postivor Econ¬ 
omy (Syracuse, 19.17): N. A. Vo7ne.sensky, The 
Economy of the USSR during World War II 
(Public Affairs Press, Washington. 19.1ft): L. 
Griiliow, Stwiet Views on the Post-war World 
Economy (Public Affairs Press, Washington. 
19.18). 

2Cf. Herman finer, "British Reconstruction 
and Planning." International Labour Rcxuew 
(March and April, 1918): and see other anicies 
in the series. 

3 Merle Fainsod and Lincoln Gordon, Govern¬ 
ment and the American Economy (New York. 
•949). 
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the theories of political parties is de¬ 
scribed in some detail later. Such interests 
and parties are not the result of personal 
vagaries and theoretical perversity, or of 
an antipatriotic, antinational plan, freely 
preconceived and pursued out of sheer 
enthusiasm for doctrine; they are the 
result of plainly perceptible causes, ma¬ 
terial and spiritual, directly and insepar¬ 
ably bound up with our present mode of 
economic life. 

CAPITALISM, PRIVATE ENTERPRISE, AND 
ECONOMIC DECENTRALIZATION 

Among the factors not yet taken into ac¬ 
count is the actual daily management of 
economic resources, material and human. 
Modern economic oi^ganization has been 
peculiarly marked by its extreme and 
often surprising degree of decentralization 
—that is, omitting the example of the 
U.S.S.R. and allowing for great modifica¬ 
tion currently developed in other coun¬ 
tries. The economic process has not been 
regulated from one center, or even from 
a few great centers, but almost every in¬ 
dividual human being has been an inde¬ 
pendent center of decision, energy, and 
responsibility. “Economic decentraliza¬ 
tion" has been seized upon by economists 
anxious to emphasize the theoretical mer¬ 
its of the capitalistic system, while mini¬ 
mizing the inefficiencies of actual capital¬ 
ism.* 

The development which led to this 
situation is traceable to two broad classes 
of causes; (i) men's theories and passions 
concerning their worldly existence, re¬ 
wards, and punishments; and (2) the 
theories arising from the actual experi¬ 
ence and past failure of guild, municipal, 
and state control. In the first broad class 
of causes will be found dominant the 
spiritual changes which were at once the 
causes and effects of religious Protestant¬ 
ism—their victorious course beginning in 
the fifteenth century, and their essence 
being summed up in Strafford's descrip¬ 
tion of the Puritans: “The very genius of 

* Lionel Robbins, Economic Basis of Class Con¬ 
flict (London, 1939): Economic Planning and 
International Older (London, 1937). 


that nation of people leads them always 
to oppose, as well civilly as ecclesiastically, 
all that ever authority ordains for them." 
In the second class of causes, the grand 
factor is the influence of the physiocrats, 
Adam Smith, and the older economists, 
who expounded the lessons taught by the 
failures in one and a half centuries of 
mercantilism and its Continental types, 
Colberiism and cameralism. 

This spiritual development and eco¬ 
nomic experience together gave birth to 
that extreme decentralization which until 
recently marked our economic organiza¬ 
tion. Individual men and w'omcn and, till 
late in the nineteenth century, children 
were neither regulated nor hindered by 
government in their calculation of what 
and how much of economic goods or serv¬ 
ices should be produced or consumed; the 
individual alone was responsible, and he 
received the reward and suffered tlie 
damage. 

There is no doubt that this system, 
operating with minimum restraints from 
about 1815 to 1870, assisted an immense 
increase in the aggregate wealth of these 
countries, and that, for vastly increased 
populations, a greatly increased standard 
of living was made possible. However, a 
large proportion of the population in 
every generation since, say. 1800, has been 
so badly fed, housed, clothed, and edu¬ 
cated, and so sick, that its condition has 
been one of permanent misery. The eco¬ 
nomic system has not prevented dark 
blots from staining civilization, nor has 
economic wellbeing gone with any regu¬ 
larity and certainty to those whose merits 
in social life were splendid but not eco¬ 
nomic. 

Further, as the capitalist system de¬ 
veloped, it was seen that its efficiency was' 
more dependent upon large-scale regula¬ 
tion, that is, upon the combination of 
small units, than upon its old doctrine of 
decentralization and free competitive en¬ 
terprise. By about 1845 laisscz faire and 
its attendant social doctrines were played 
out; from 1880 government has with ever- 
accelerated speed entered as supreme regu¬ 
lator of the economic process, and today 
we are in the middle of the social battle 
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around the control of industry. The day 
of Samuel Smiles and John Stuart Mill’s 
“Liberty'’ have gone, so far as we can now 
see, never to return. 

THE ARRIVAL OF PLANNING 

Nevertheless, there has recently been a 
recrudescence of defenders of private en- 
tei prise, among them being Walter Lipp- 
mann {The Good Society) and F. A. von 
Hayek (The Road to Serfdom). Hayek 
challenges the conipatihility of planning 
and democracy, stressing these arguments: 

(i) The best planner cannot possibly 
have a sufTicient comprehension of the 
gamut of human emotions to know what 
is best for the public welfare. (2) Partial 
planning is not possible; undcsired reac¬ 
tions may occur in areas excluded from 
the plan. (^J) Because of conflicting inter¬ 
ests in the legislature, and the rapidly 
shifting demands of an advanced tech¬ 
nology, the administrators must arbitrarily 
make the rules effectuating the plan, thus 
violating the “rule of law.” (4) Reliance 
will be placed on force, resulting in the 
most undesirable individuals holding key 
positions, all because the plans will not 
be logically defensible. The same pattern 
of totalitarianism following on planning, 
as experienced in the Germany of the 
1920’$ and leading to the Nazi state, will 
be duplicated in Great Britain and the 
United States if they continue to encour¬ 
age social engineering.^ 

Hayek, however, has overlooked several 
strikingly important points: (1) Total 
planning would be reprehensible to the 
people and the legislature, which always 
acts short of extreme ideas, whether their 
exponents be of the left or right. (2) As a 
result of several centuries of lawmaking or 
planning, legislative abilities have con¬ 
siderably increased. Consequently, plan¬ 
ning can be delimited exclusively to the 
fields that the people, through their legis¬ 
latures, desire. (3) When unwanted re¬ 
sults accompany deliberately planned 
ends, it is always possible for society to 

BFor the point of time when this struggle 
assumed serious meaning, see Helen Lynd, 
England in the Eighties (New York, 1945). 


impose decontrols. (4) The process of 
correcting legislative and administrative 
errors by repeal or amendment has never 
halted. (5) Careful study of the trend in 
administrative processes reveals the many 
scientific safeguards that society has de¬ 
veloped. Practically, our alternatives are 
a far cry from, on the one hand, a perfect 
system of laissez faire, and, on the other, 
tyrannical public administrators who 
represent the logical conclusion of an in¬ 
valid hypothesis based on hostility to 
them. We are, instead, confronted with 
actual industrial and commercial policies, 
as contrasted with present and potential 
government administration. (6) Lastly, it 
should be noted that Hayek is discussing 
noncomparables in predicting a Nazi-type 
future for Britain. 'Ihc extent and type 
of planning to be found in any country is 
an outgrowth of its peculiar institutions 
and climate of opinion. Analysis of these 
theories and practices from beyond the 
periphery of the system is meaningless. 

T'he trend is all against the “competi¬ 
tion” of individuals and small firms, and 
all towards the creation of great trusts and 
combines, ordering and monopolizing the 
production and sale of commodities. They 
are economical, but they may become 
tyrannical, bccaTTse they can not only fix 
prices but, axoiding competition, no 
longer need to improve their own effi¬ 
ciency. It has been calculated that about 
sixty per cent of prices of commodities in 
America are “administered” prices, or 
prices fixed by corporations not subject to 
free competition.® When monopolies are 
economical, political power is sought to 
help their birth; when they are tyrannical, 
government is called upon to offer the 
consumer and small producer its protec¬ 
tion. 

Political institutions have already pro¬ 
ceeded far in their control of industry and 
economic distribution in all the countries 
we are discussing. There are variations of 
extent in each of them, but it is perfectly 
clear that the extent and forms of such 
control now constitute the most passion- 

®Cf. National Resources Planning Board, 
Structure of the American Economy, 1939. 
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ately contested question in political life. 
Planned economy, J^tatisrne and Syndical¬ 
ism, Socialism and Guild Socialism, Plan- 
wirlschajt and Gemeinwirts( haft, Ration¬ 
alization and Amalgamation, and Com¬ 
munism—all in their native countries and 
outside them—are the solutions which 
men. organized politically, are demanding 
or refusing. 

It may be observed that this economic 
problem is both the offspring and the 
parent of moral “ideology.” For a general 
attitude to the spiritual value of life regu¬ 
lates our economic conduct, w'hile the 
economic proce.ss, according to our likes 
and dislikes, will be accepted, rejected, or 
amended according to the values, freedom, 
leisure, opportunity, and so on that we 
worship. 

A special aspect of the government con¬ 
trol of the economy is the relationship 
betw-een finance and industry. The bank¬ 
ing system is the intermediary between 
savers and users of capital. 71ie banks are 
convenient deposit institutions and ac¬ 
cumulate savings, and then, upon this 
basis, make loan.s for investment and bu.si- 
ness enterpri.se. The extent to which tficy 
risk their depositors' money has for gen¬ 
erations been regulated by the state, since 
the ordinary safeguard of the withdrawal 
of deposits is usually ineffective once a 
failure has occurred. Government thus 
acts preventively as a support to credit, 
especially where investments are made 
abroad and alien notions of government 
and financial honor prevail; and this gov¬ 
ernmental control is an encouragement to 
saving because it assures savers that their 
savings will not be lost. This supply of 
credit for industry and commerce has 
become vital to the roundabout method 
of production, and agriculture and in¬ 
dustries can be helped or ruined by the 
policy pursued by the banks. Hence the 
matter has become one of public econ¬ 
omy, to be regulated by institutions with 
more authority to enforce such a policy 
than the private-profit relationship nor¬ 
mally provides, and according to rules 
with an eye to the welfare of the whole 
body of citizens (as well as any particular 
bank or firm of stockbrokers or manufac¬ 


turer or merchant) and with an eye also to 
foreign conditions and world prices. 

THE NATURE OF PLANNING ^ 

Planning has either of two general motive 
forces—increased production or more 
equitable distribution and consumption 
—and both require a high degree of gov¬ 
ernment control of economic processes. 
The first motive implies the use of natural 
resources, labor, skill, science, and organi¬ 
zation to the maximum degree and kind 
of productivity, that dt'gree and kind 
being established at a central point upon 
the belief that an immense increa.se of 
production and a lightening of human 
toil can be so secured. One aspect of this 
order of thought is technocracy. tJie gov¬ 
ernment of society by technical experts. 
I'he most extreme views of this kind, ex¬ 
treme to the point of political impossi¬ 
bility even perhaps in the dictatorships 
w'c already know, ignore the free expres¬ 
sion of citizens’ preferences and neglect 
the consequences to civic liberties and the 
rights of opposition. But more sensible 
views look to production planned for 
maximum consumption with an earnest 
and preventive eye upon the possible loss 
of freedom. Indeed, this is the crucial 
problem of modern democratic govern¬ 
ment: to discover how to plan maximum 
production, and distribution which will 
promote the maximum welfare, while pre- 


T Cf. Friedrich A. Hayek and others. Collec¬ 
tivist Economic Planning (London, 1935); 
F. A. Hayek, Industrialism and Economic 
Order (Chicago, 1948): Rex Tugwell, The 
Fourth Power, in Planning and Civic Govern¬ 
ment (Washington, April-Jiine, 1939); Barbara 
Woottori, Lament for Economics (New York, 
193B), and Freedom under Planning (Chapel 
Hill, 1945): Friedrich Hayek, The Road to 
Serfdom (Chicago, 1945); Herman Finer, The 
Road to Reaction (Boston, 1945); John D. Mil¬ 
let, Goitemment Planning (New York, 1948); 
and Rex Tugwell, review of Millett, in Pub¬ 
lic Administration Review (Spring, 1948). See 
also Oliver Franks, Central Planning in Peace 
and War (London, 1947): Lionel Robbins. 
The Economic Problem in War and Peace 
.'London, 1947); Findlay McKenzie (cd.). 
Planned Society, (New York, 1937). See akso 
J. M. Clark, Alternative to Serfdom (New 
York, 1948). 
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serving liberty of political dissent and 
vigorous economic experimentation. 

The other motive force toward planned 
production begins with the idea of more 
equitable distribution. This means not 
distribution according to a man’s capacity 
to produce (and especially not the capacity 
to produce in the present rather hap- 
lia/ard economic process) but distribution 
according to need. The governors of the 
program of production are consumption 
needs, not profit making which follows 
the indicator of eflective demand. It in¬ 
cludes also a wish for "justice” in the 
human relationships of production, of 
labor standards, work.shop management, 
and sf) forth, and of a better share of the 
employees in the process as well as the 
product of industry, the process itself 
being a contribution to the latter. But 
any considerable intervention in distribu¬ 
tion can be implemented only by control 
of production; that is the le.sson of Soviet 
experience as well as the plain twice-told 
lesson of the war economies of all the 
belligerents. The movement for planning 
had its origins in World War I. The chief 
impetus came when the German generals 
suddenly saw that the war was not to be 
won quickly and that all resources, human, 
material and scientific, must be mobilized 
for a single purpose. Little as the postwar 
fulfillment was, relative to the promise of 
a better world made during World War I, 
something of the promi.se was kept. More¬ 
over, there remained a mental and moral 
sen.se that certain social changes could no 
longer be denied in modern states simply 
on the ground that they were adminis¬ 
tratively impossible; what had been done 
for war could be done for welfare. 

Planning had its immense difficulties 
even in wartime, when aggressive or de¬ 
fensive emotions unified mighty multi¬ 
tudes of men and women as to the pur¬ 
pose of the slate.** For the millions of indi¬ 
viduals were not ab.solutely like-minded, 
nor by any means identical, in their de¬ 
gree of sacrificial determination, or in 
their endurance or toleration of hard- 


>Cf. Albert Laiiterbach, Economics in Uni¬ 
form (Princeton, 1944). 


ships socially imposed for the purposes of 
victory. Therefore, the observer must ask 
himself questions about the effectiveness 
of governmental planning not merely in 
terms of administrative techniques and 
institutions, but above all in the context 
of the diverse and changing aims of indi¬ 
viduals and groups. Can a plan which is 
far-reaching and taut be arrived at by free 
discussion and agreement, a plan w'hich 
will not only satisfy a va.st majority but 
continue to satisfy a majority? And is 
society to permit the usual free right of 
opposition to and critici.sm of that plan 
and its administration with the possible 
result of its piecemeal dismantlement or 
total subversion? Furthermore, there is 
the question whether those w'ho plan can 
limit their influence to what is consciously 
planned only, or whether the plan will 
not have indirect consequences of control 
over the rest of individual activity. Have 
governments the psychological anc' tech¬ 
nical ability for self-limitation in their 
planning activity, or must they become 
absolute? 

Yet in various ways, unmistakably im¬ 
portant advances were made in all coun¬ 
tries, democratic and otherwise, along the 
lines indicated, as a consequence of the 
prcnluctive and listributive motives re¬ 
ferred to above, .':nd side by side with the 
need to take planned antidepression 
measures. Here and there, in the various 
sectors of economy, a number of public 
corporations arose for production pur¬ 
poses, while simultaneously came the es¬ 
tablishment of more and more compre¬ 
hensive social-security schemes—that is, 
schemes for the maintenance of the in¬ 
come of the unemployed and those dis¬ 
tressed by accident, invalidism, sickness, 
old age, widowhood, orphanhood, etc. 
Along the distributive line. World War 11 
aroused sentiments of social equity, based 
upon the notion of the justice of equality 
of sacrifice of all classes and occupations 
in a community at war for common sur¬ 
vival. This culminated in such instruments 
as the Atlantic Charter, with the declared 
objective of “securing, for all, improved 
labor standards, economic advancement 
and social security/’ so that “all the men 
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in all the lands may live out their lives in 
freedom from fear and want." Another 
such pronouncement oi political inten- 

tioTV >Nas the AecWatlon made hy Presi¬ 
dent FranVlin 1). Roosevelt in January, 
1942. of tiie Four Freedoms: Freedom 
from Fear, Freedom from Want, Freedom 
of Religion, and Freedom of Opinion. 

As piece by piece was added, in the 
interwar years, to their specific organs of 
planning of production and social secur¬ 
ity and assistance, each nation established 
an agency of comprehensive planning, 
that is, of plaiiniaking and of studies and 
investigations to that end. Later, we shall 
analyze the nature and effectiveness of the 
Economic Council in Germany, the Eco¬ 
nomic Advisory Council and royal com¬ 
missions and advisory bodies in C^reat 
Britain, the Conseil National Jtconom- 
ique in France; and the National Re¬ 
sources Planning Board in the United 
States. All these institutions fulfill dne or 
both of two functions: namely, they bring 
together representatives of the main eco¬ 
nomic groups in the hope of securing 
from them both (a) intimate and expert 
expression of their special views and de¬ 
sires (essential to the education of public 
administrators whether as executives or as 
draftsmen of law.s), and (b) a mutual 
arrangement of policy based on this ex¬ 
pression. Or they make scientific and 
long-term analyses of trends requiring 
governmental intervention, if the govern¬ 
ment desires a particular economic or 
social result rather than a fortuitous result 
growing from the undirected operation 
of those trends. The Economic Advisory 
Council in the United Kingdom and the 
National Resources Planning Board in 
the United States were more particularly 
adapted to this latter objective; and of 
the two, the wide vision and scope of the 
National Resources Planning Board, its 
independent status as an oigan of insight 
and foresight, and its independence of 
immediate politics and politicians, re¬ 
sulted in a considerable contribution to 
social prescience, if not to the adoption 
of executive plans. 

The work of these comprehensive plan¬ 
ning bodies achieved little, because over¬ 


all planning, as suggested previously, is a 
polidcal act on the highest level. It is a 
matter for the supreme execudvc and the 
legislative assembly, with the assent of the 
people. Any planning body of the kind 
mentioned, whether exclusively advisory 
or fitted into the governmental machinery 
(like the Reickswirtschaftstat or the Con¬ 
seil National tconomique) cannot but be 
an adjunct, a subserv'ient if useful and 
even indispen.sable organ, to the process 
of planning which goes on continuously 
in every state in the form of the more 
thoughtfully predictive and concerted 
progress of government policy.* It is, in¬ 
deed, a mistake to place exclusive hopes 
in democratic countries in one single 
organ of planning of the character indi¬ 
cated. Democratic governmental systems 
are served, as it is, by a planning process 
which looks something like this: 

In the center are the cabinet or the 
President and the legislative bodies upon 
whom falls the first as well as the final 
responsibility for results. They ultimately 
decide; and their decisions become not 
merely a plan, but a special form of plan, 
namely a law, which is normally followed 
by application in detail. Before the matter 
comes to the summit point of decision, 
however, there is a twofold process, one 
commencing at the cabinet or Presidential 
stage, while the other finds its destination 
there but emanates from the distance out¬ 
side. In the first process, the cabinet or 
the executive or a legislative steering body 
develops a policy, that is, a plan—a con¬ 
sidered pattern of desires and the will to 
their attainment. Through its offices it 
then marshals the information, the sug¬ 
gestions, the favorable or unfavorable re¬ 
actions of, it may be, hundreds of social 
organizations and individuals, in order to 
make that plan workable, to fit it to the 
hard and the soft contoun. and perhaps 
modify it when analysis proves that am¬ 
bition or ideals have outstripped national 
capacity to fulfill them. 

Simultaneously, in any highly devel¬ 
oped society, a second process is going on. 

*Cf. p. 546 below. 
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Various societies of interested people, 
some occupational, some social, some re¬ 
ligious, some anxious to give and others 
to receive or be protected, have their plans 
_that is to say, their desires that govern¬ 
ment shall make universal certain rules of 
civil conduct. Universities, for example, 
are concerned not only with teaching but 
with research in economic and social mat¬ 
ters and with the possibilities laid open 
by natural science. Enjoying relative in¬ 
dependence of thought, they are able to 
suggest long- and short-term directions 
and to recommend ways and means. Be¬ 
sides, in the last quarter of a century, there 
have come into existence various insti¬ 
tutes of social research—historical, eco- 
noTiiic, statistical—for political and eco¬ 
nomic planning. Usually these are without 
a political party bias, though they may 
have very' definite corporate convictions 
regarding the plasticity of human nature 
and social organization and the shape in 
which these ought to be molded. 

In the end, however, whether or not 
there is a special all-comprehensive gov¬ 
ernmental organ at the top of this con- 
gerie of free planning bodies, the sifting 
of the plans suggested comes into the 
hands of the trusted professional civil 
servants or career public employees. These 
are the professional advisers of political 
ministers and legislators, the draftsmen 
of plans. In the end, to these is assigned 
the responsibility of converting those 
plans which receive the imprimatur of the 
sovereign political bodies into the be¬ 
havior of the citizen. In the planning 
process, the chief service is rendered by 
these civil servants. For, tliough they may 
not create or originate the laws, they hold 
a strategic position for discovering and 
sifting and collating administrative and 
technical ways and means (as well as ma¬ 
chinery) and adjusting plan to plan, not 
to mention facilitating the everyday ex¬ 
ecution of the result. Hence, all impor¬ 
tance ought to be attributed to their role, 
no matter how well oi^anized are the 
specially established private or political 
organs of planning. The final planners 
(if not the inventors or discoverers before 


the plans reach the stage of enactment) are 
the civil servants, and nothing should be 
allowed to obscure the view that the mak¬ 
ing of the plan and its achievements are a 
direct function of the quality of the civil 
servants. For the recognition of this propo¬ 
sition has a decisive bearing upon the 
problem of the education and recruit¬ 
ment of public officials. In this and other 
ways, the development of intervention by 
the state has made the problem of “bu¬ 
reaucracy’* progressively more acute. 

It may well be a.skcd wherein planning 
differs from government, as traditionally 
practiced and taught? It does not differ in 
kind; and reasoning to the contrary is 
wrong and of ill effect. Then why use a 
new word? One of the reasons in the 
United States is to avoid use of the cursed 
word "socialism.'' But planning does add 
the two qualities of wider activity and 
more pervasive activity of government; 
insofar as planning is the comprehensive 
management of a nation’s men and re¬ 
sources, the lateral and temporal charac¬ 
teristics of government are carried to 
lengths never before practiced in states so 
large. By lateral planning is meant that all 
the factors which are complemeniary to 
each other—men, resources, skills, agencies 
of government, en vironmental factors, the 
legal condition:, and .so on—are mar¬ 
shaled and carried forward together, so 
that there is no conflict, overlapping, or 
underlapping, in the march of all the 
agents to the objective or objectives. By 
temporal planning is meant the emphasis 
on the foresight regarding conditions that 
will prevail in the future (distant, or 
fairly close) and the arrangement of a 
succession of stages in time by which each 
part is to be accomplished, so that all the 
factors are joined at the point of time set 
at the beginning, and no stage is so un¬ 
successful that the result in the far future 
is jeopardized. There Is a heavier em¬ 
phasis than in traditional government on 
prognosis and inventive-mindedness. 

We are already becoming the benefi¬ 
ciaries of contemporary experience with 
the widest governmental planning. One 
of the most intelligent practitioners has 
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Stated liis jjroV>lc*in.' Atid rlose\y 

resembles the theory outlined above. 

Planning can he divided Jogicaily into five 
stages:— 

I’hc first, withoiil which none of the others 
can happen, is making up one’s mind to plan 
and grasping what planning means. 

I'he second is assembling the necessary facts 
and forecasts to make sure that the plan can 
be put on a sound practical basis. 

The third stage is actually devising alterna¬ 
tive plans and seeing wliat they each oiler and 
what they each cost in terms of resources and 
disadvantages. 

1'he fourth is the taking of decisions be¬ 
tween alternative plans, including the decision 
what is to be planned and what is to be left 
unplanned. 

T he fifth, and by far the most extensive 
stage, is carrying out the plans in practice. 
This includes explaining them, adjusting them 
and devising all the necessary ways and means 
of ensuring that what was planned on paper 
does in fact happen at the liglit times and in 
the right places and in the right way. 

1 HE TENSIONS OF ACQUISITIVE SOCIETIES 

Now in all that wc have so far said there 
is latent the likelihood and fear of social 
strife and misery. Why? It is because the 
product of industry and agriculture is in 
men’s estimation so scarce that they strain 
and leap to dispute each parcel of it. Men 
arc today ruled by the ideal of the high 
standard of living and are perturbed by 
the knowledge that even wdth about eight 
hours’ steady work for five days per week, 
under conditions of severe industrial dis¬ 
cipline unknown to their ancestors, the 
standard is difficult to attain. They are 
enormously greedy; they are unconscious 
of it; and when they meditate upon the 
depths of their greed they dignify it by 
the name of an impersonal title like the 
“high standard of living.” Indeed, it has 
become the pledged objective of both the 
United Nations (article 56) and the Inter¬ 
national Labor Organization (Declara¬ 
tion of May, 19.14) achieve a high stand¬ 
ard of living. 

JoHeiberi Morrison iLord President of the 
Council in tlie Labour government), “Eco¬ 
nomic Planning,*' in Pub/tc /t dm mist rat ion 
(Loiulon, Winter, 1946). 


This aciiuisiuvencss one of the Tools 

of our present major political problems, 
domestic and international. The notion is 
current that, above all things, the acquisi¬ 
tion and consumption of a great amount 
of material wealth is man's most proper 
good. This ideal is not the sudden crea¬ 
tion of any particular year or set of men, 
though the phrase has a history perhaps 
no older than a century. No deliberate 
weighing-iip of spiritual and material 
values caused its establishment. In the 
last century and a half, western Europeans 
and Americans found themselves suddenly 
in possession of the steam capacity to ac¬ 
quire immense riches, to increase and 
multiply. They tasted of the fruit of the 
machine and found it good. And God 
came to be spelled Get. 

Each generation produced its wonders, 
its triumphs over the earth, the sea.s, and 
the heavens, and found itself ever freer 
of the limitations of time and space; and 
the standard of living became so absorb¬ 
ing a religion to men, even now un¬ 
touched by criticism, that those who dare 
to assert another standard, or come from 
countries where the standard of living is 
low^er, or live and work where it is lower, 
are treated as damnable heretics. Protec¬ 
tive duties are set up against countries 
with a lower standard. Even the Soviet 
state is an idolator of material wealth. 
Stalin has never followed Ghandi in find¬ 
ing a loin-cloth adequate for Russians! 

The political difficulty is that this greed 
is for satisfactions which the common 
opinion of mankind calls noble, and thus 
produces a scramble in which all parties 
are right. It is true that the mere posscs- 
.sion of riches does not necessarily result 
in its immoral consumption, and that for 
moral consumption wealth is necessary. It 
is even true that the more riches we have, 
the more may wc be able to turn our at¬ 
tention to the pursuit of spiritual beauty 
and supremely virtuous activity. Yet it 
conics about that wc can reverse Mandc- 
ville’s famous saying, "Private vice; public 
good,” and say instead, "Private good, 
public vice,” for our very virtues are apt 
to embroil us in civil commotion and in¬ 
ternational war. The mother wishes to see 

] 
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her son do well at school and obtain a 
situation which shall be “nice,” respect¬ 
able, well-paid, and not too laborious. 
The father provides the necessary means 
to achieve such a pleasant destiny. If, 
however, all mothers and fathers act simi¬ 
larly, and if their sense of what is “re¬ 
spectable, well-paid, and not too much 
w'ork” is of a similar quality, the result 
may be, indeed we have seen it to be, what 
all parents unite to say they condemn: 
war at home and abroad. Those economic 
and social qualities which now pass for 
family and national virtues inevitably 
affect industrial relations, and political 
institutions are unavoidably embroiled in 
them, since the supreme authority lies 
witli them. Forsyte drives the English 
state, the Buddenbrooks the German, 
Babbit the American, and Belpht^gor the 
French. 

Our preference to wash with soap made 
of vegetable rather than of animal fats 
leaves us blind to the exploitation of 
backward races who arc employed to 
produce palm kernels. Labor is sweated 
so that the consumer may be attracted by 
the cry of “cheap!” For the nibber supply 
upon which modern transport so largely 
depends the crudest atrocities were com¬ 
mitted in Africa. For the oil which drives 
machinery or moves tractors in the fields 
of Soviet collective farms or drives our 
cars (Americans use eight barrels of forty- 
two gallons each per year), a daily war is 
waged between companies and nations, 
in which hideous strokes of force or guile 
determine the comparative standard of 
living of modern nations. For sugar the 
liberties of Puerto Rico and Cuba were 
bought and .sold. We are not content with 
chocolate; we demand it in forms attrac¬ 
tive to the palate and the eye. The very 
.seasons arc controlled and nature's order 
distorted, for we are not patient to wait 
until our own spring brings us young 
vegetables; they are ravished from sunnier 
climates, and even the bees are made to 
give up their honey by the artihcial fabri¬ 
cation of the light and heat of summer. 
Every ingenuity is practiced to tear from 
man and nature the utmost they can give 
to satisfy the appetites. But Englishmen 


cannot ask for high dividends and high 
wages without rights in the Middle East 
and Africa; the Frenchmen cry out for 
the mise en valeur of their colonies; the 
Germans turned toward Russia as a field 
of exploitation since opportunities were 
denied them ehsewhere; and some Amer¬ 
icans fearfully hold their hand over their 
pile of dollars lest too many immigrants 
should knock off a few and reduce its 
height. 

THE STATE AND POPULATION 

Now, individuals, families, industries, and 
nations, might be as acquisitive as it is in 
them to be were there enough material 
welfare to .satisfy all. For what we call 
“exce.ss” is measured by the ratio between 
how much is demanded, the number of 
the applicants, and the amount avail¬ 
able for distribution. Here’s the rub. For 
the full strength of human passions is 
obliged, as the world is constitu:cd at 
present, to operate through exhaustible 
materird re.sources, and therefore to rage 
against unyielding confines. 

The amount available for distribution 
is limited by the condition and quality of 
economic organization and by industrial 
and agricultural technique—and then 
the amount per Ji^ad is the aggregate pro¬ 
ducible quantity divided by the number 
of the population.” At any one moment, 
man’s ability to exploit natural resources 
and control the number of his kind fixes 
the amount of material welfare available 
for the satisfaction of his appetites. Man’s 
knowledge and power over nature in¬ 
crease, and. therefore, the number who 
can live and develop their personalities 
as they will may increase. But the political 
scientist, especially when he is expected to 
consider the laxger schemes of social 
amelioration, may as well abdicate at 
once, unless he recognizes that his answer 
is governed by two conditions: (i) the un¬ 
certain prospect of invention, which may 


11 Cf. Eugene Staley, World Economic De¬ 
velopment (Montreal, 1944); and T. W. 
Schultz (ed.), Food for the World (Chicago, 

1945)- 
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come slowly or rapidly, but which is hardly 
at all amenable to direction and control; 
(2) increases or decreases in birth rate 
over a short period which it is not within 
political power to alter; it is very prob¬ 
lematical whether reproduction even aver 
a Jong^ period can be influenced by gov¬ 
ernmental plans (the inspectorate, for ex¬ 
ample. would find insuperable difficulties). 
Jt then follows that men's desires, satis- 
fiable by economic means, may be variable 
within the limits set by (1) and (2). but 
that a limit nevertheless exists to the total 
amount of material welfare at any time 
available to realize human aspirations. 
This may be considered unfortunate; but 
it is dreadfully true. 

Yet in our own time the triumphs con¬ 
nected with fertilizer, penicillin, elec¬ 
tronics, the making of artificial protein 
foods, dietetics, and the refinement of 
mechanical power and of atomic energy 
give promise of substantial increases in 
per capita productivity.^* Meanwhile the 
political scientist must remember that the 
power of the land to sustain a population 
establishes an ultimate, though a variable, 
mai^in to the power of political institu¬ 
tions; it is perhaps the most powerful of 
the elements which govern the extent to 
which the ideally good is realizable. In 
Britain, France, and Germany, w'here the 
population is dense in relation to re¬ 
sources, the problem of control of popu¬ 
lation is a continuing anxiety; in the 
United States and the U.S.S.R., less soM 


12 Joseph Schumpeter, Capitalism, Socialism, 
and Democracy (New York, 1947). 

18 David Class, Simple for Population (Lon¬ 
don, 1936). In Britain, the Royal Commission 
on Population was appointed in March, 1944, 
“to examine the facts relating to the present 
population trends in Great Britain; to investi¬ 
gate the causes of these trends and consider 
the probable consequences; to consider what 
measures, if any, should be taken in the na¬ 
tional interest to influence the future trend of 
population, and to make recommendations." 
The fifteen-member commission has received 
evidence at fortnightly meetings and has 
secured assistance from three advisory sub¬ 
committees: (1) biology and medicine, (2) 
economics, and (5) statistics. These scientific 
committees have completed several reports. 

Cf. W. Vogt, Road to Survival (New York, 
1948), for policy regarding backward peoples. 


PROPERTY 

"Property.'’ said Harrington, "produces 
Empire"; and fundamental in any eco¬ 
nomic and therefore political oi^faniza- 
tjon is the problem of private property. 
Private means exclusive, and it is clear 
that the power of the great association 
called the state must vary with the extent 
to which the exclusiveness of possessions 
is accorded by morals and law to indi¬ 
viduals and lesser groups. Whether pos¬ 
sessions are held to be lent for a time, or 
for a lifetime, or whether the power of 
unregulated disposition goes further, be¬ 
yond the owner's lifetime, and whether 
the general mind of the time does or does 
not attach the idea of social obligation to 
that of property—all these things mani¬ 
festly affect the nature of political insti¬ 
tutions and the nature of the state. 

Now, broadly speaking, the modern 
state began with the theory and the prac¬ 
tice of the social regulation of property. 
According to the church, which preceded 
the state as the supreme community, and 
according to the state, which was at the 
outset ruled by religious traditions and 
even by religious ministers, a man could 
not do as he liked with his own. But by 
the middle of the eighteenth ceiiiiiry men 
had escaped from the traditional morality 
and therefore from the state, which had 
sought to be its vehicle. Already in 1689 
John Locke had claimed the immunity of 
property from arbitrary seizure by the 
state, that is, had claimed that property 
should be excluded from the sphere of the 
acknowledged supremacy of the state; and, 
before him, the Parliamentary champions 
against the Crown became warriors partly 
to safeguard their property from irregular 
levies by the state. Blackstone makes a 
profound obeisance to the English prin¬ 
ciple: "So great is the regard of the law 
for private property that it will not author¬ 
ize the least violation of it; not even for 
the general good of the whole com¬ 
munity." 

The Continent was slower to extricate 
itself from the toils of the benevolent 
despots and their economists and public 
administrators, but when it did, in France 
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particularly, it was with a rebellious cry, 
the clash of victorious arms, and a phi> 
losophy sprung from the head of the jfero- 
nomistes. The physiocrats founded their 
philosophy of the state upon the axiom 
that the absolute exclusiveness of prop> 
erty was the supreme condition of the 
greatest material welfare, and that this 
again resulted in tiie highest moral good. 
Al! the declarations of rights on the Con¬ 
tinent and in the United States included 
the right to private property, and even in 
the German constitution of 1848 it holds 
a proud place. 

The essence of the philosophy which 
supported these clauses was plain: (1) it is 
good that much w*ealth should be created; 
(2) the greatest amount will be created if 
men arc certain that the reward for which 
they work will be exclusively theirs. We 
shall never be able to give a certain answer 
to the question; If the world between 
1750 and 1850 had admitted the right of 
the state to regulate individual activities 
and the disposition of property, would 
there have been as much riches created 
with less attendant social misery? For we 
have no means of even guessing who 
would have governed, and with what com¬ 
petence, in the name of the state, and that 
is decisive of the question. We know that 
in the nineteenth century, Europe’s popu¬ 
lation quintupled with an accompanying 
increase in wealth per capita, and that the 
Americas became populated with a very 
large growth of wealth. We know also that 
critics arose to proclaim the misery of the 
masses and to call attention to the advent 
of new industrial relations and institu¬ 
tions which needed social control; and 
that governments began, upon various 
principles, and under various names, to 
deny the exclusiveness of property, and to 
take away from its privateness. 

Two observations may be added. First, 
when Locke stipulated that the value of 
the state lay in its protection of property, 
he also stipulated that there should be a 
strict limit on the amount of property 
which anyone could hold. Second, in our 
own day the legitimization of the kind and 
degree of property permissible depends 
upon the preparedness of the average 


man to support it. Some amount of pri¬ 
vate property is essential to civil liber¬ 
ties; some degree of private property is 
essential as an incentive to production 
and invention. Part of the modern politi¬ 
cal struggle revolves around the determi¬ 
nation of how much, in each case.^^ We 
have yet to discover the answer. 

The controversies of our own day are 
embittered as they circle around the prob¬ 
lem of how far the social control of prop¬ 
erty shall go.i**^ Property is continually 
encroached upon by: (i) the right of emi¬ 
nent domain; (2) the police powder; and 
(3) taxation. 

(1) Eminent domain has meant the 
right of the state to annex private prop¬ 
erty, on payment of due compensation, 
for public uses, wdth a growing emphasis 
on the positive social aspect of promoting 
public welfare. 

(2) The more significant concept of po¬ 
lice power extends tlic clement of com¬ 
pulsion in governmental acquisition of 
property rights to an exclusion of pay- 
men t.^® The state has “the powder of pro¬ 
moting the public welfare by restraining 
and regulating the use of liberty and 
property." Prohibition in the United 
Slates destroyed the entire liquor industry 
without remiiii': ;ition being made; Great 
Britain and Con,'inen^il nations have as¬ 
sumed entire control of whole industries 
—coal and the railroads, for example— 
under the same power. Here is the storm 
center of the modern state. Whatever it 
does must inevitably be paid for. Most 
must be paid for in taxation, since per- 


14 Ernest Beaglehole, Property (London, 1931). 

15 Principles of Political Economy, Book II, 
Chap. 1, See. 3. Mill said: "The laws of prop¬ 
erty have never yet conformed to the prin¬ 
ciples on which the justification of private 
property rests. T hey have made property of 
things vvhich never ought to be properly and 
absolute property where only a qualified 
property ought to exist. They have not held 
the balance fairly between human beings, but 
have heaped impediments upon some, to give 
advantage to others: they have purposely los- 
tered inequalities, and prevented all from 
starting fair in the rare." 

10 Benjamin F. Wright, Growth of American 
Comtitutional Law (New Vork, 1942), Chap. 
VI. 
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sonal sen'iccs have been discarded as un- 
econoniicfil and inconvenient. 

(ij) F\ciy tax is a subtraction from pri¬ 
vate property; it may not be directly 
taken from capital, but it certainly con¬ 
verts the income to public use. Indeed, 
taxation has been called confiscation; and 
it is. When men fi^^ht political battles on 
the field of taxation they not only seek to 
<livert public expenditure from one pur¬ 
pose to another more desirable one, but 
some of them attempt to secure that as 
much money as possible shall be kept in 
private pockets and freely disposed of by 
the owner, while others endeavor to draw 
upon private purses lor public expendi¬ 
ture. It should be noticed also that since 
World War I, taxation has been estab¬ 
lished as much more consciously and con¬ 
siderably an instrument to regulate the 
volume and kind of production and em¬ 
ployment and to combat depressions. 

HE WflO HAS, governs! 

For the time being we have said enough 
to indicate how and in what ways, the 


great society, the state, is concerned in 
economic institutions and motives. En¬ 
graved upon the heart of modern society, 
to a depth reaching to its inmost core, is 
the motto of a Birmingham bank: “He 
who has, is!” written in the vernacular 
and not in Latin; and those who would 
understand the character and functions 
of modern government must understand 
the spirit and institutions of which this 
motto is a symbol. For though it is not 
everything to modern man, it is much. 
“He who has, isl” That is not all. He who 
has, governs! Yet, who may have, may be 
determined by the supremacy of a just 
principle of government—^for example, 
majority rule. 

Even if the government were confined 
to these economic functions only, their 
persistent emergence from human weak¬ 
ness and collision would necessitate the 
establishment and operation of the state. 
Engels and Lenin were in gross error to 
believe that the “government of man” 
w'ould wither away before “the adminis¬ 
tration of things.” 
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State Activity: Historical Development 


AAfONG the mnnifestations of the state, 
its functions hold a cardinal position, and 
an examination of the conditions of state 
activity is elemental to the comprehension 
of the seemingly inextricable confusion of 
parts which constitute the state. The his¬ 
tory of state activity falls into four peri¬ 
ods: the first, up to the time of Adam 
Smith; the second, from the turn of the 
nineteenth century to about 1870; the 
third, from 1870 to the end of World 
War I; and the fourth, the period since 
that time, particularly beginning with 
1929, the advent of the Great Depression. 

TO 1776 

Adam Smith’s magistral work was the first 
systematic treatise inimical to state activ¬ 
ity, and until his time it had seemed the 
right and proper policy for the state 
widely to regulate human activities—lais- 
sez faire, indeed, appears as a brief excep¬ 
tion in centuries of activity by the state. 
To those who erroneously believe that 
the modern state alone has essayed the 
task of positive action in a wide sphere, 
the town life of the fourteenth to the 
middle of the sixteenth century offers an 
emphatic contradiction. As soon as the 
wider territory now known as the “na¬ 
tion.” but then known as the “realm,” 
“commonweal,” or “kingdom,” attained 
a state of settled organization in England, 
France, and Prussia, and as soon as the 
rulers were firmly established on their 
thrones, what had been done in the nar¬ 


row area of the town wms attempted for 
the nation. 

Soon the three great systems of state 
activity arose: Colbertism in France (pre¬ 
ceded, however, by a good deal of state 
activity), mercantilism in England, and 
cameralism in Prussia and other Germanic 
states.^ I'rade and industry, manufac¬ 
tures and agriculture, prices and wages, 
apprenticeship and skilled craftsmanship 
was tightly harnessed in rules ministering 
to the prince’s treasury, the defense, the 
glory, and the general welfare of the na¬ 
tion, as that was conceived by the prince 
and his counsclirs. The Latter, as mer¬ 
chant adventure rs, not infrequently had 
a personal interest in the policy they 
foisted on the prince. Roughly for two and 
a half centuries, from 1550 to 1800. tiic 
process of controlling social and economic 
activities was most forcible, and ever ex¬ 
tending in its scape and detail. 

Eighteenth’Century Benevolence. The 
age of enlightened and benevolent des¬ 
potism spread everywhere. But the cam¬ 
eralists of Prussia supplied two things 
lacking elsewhere: (i) they maintained a 
logical and detailed program for the ap¬ 
plication of their doctrine of state activity 
and a tradition, developing further an al¬ 
ready long series of treatises and teaching 
the old and the new to generations of 


1 Cf. Henri Pirenne, Ecrmomic and Social His¬ 
tory of Mediaeval Europe (^l.ondoii. 1936); 
C. W. Cole, Colbert and a Century of French 
Mercantilism (New York, 1939); Eli Hecksclier, 
Mercantilism (London, 1935). 2 vols 
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students at the universities: and (2) they 
also insisted, as never elsewhere, upon an 
administrative organization and a civil 
service deliberately trained in the quali- 
ficatit>ns retjuired for their work. The 
Prussian people thereby enjoyed a state 
that was well and honestly administered 
(though the virtue was relative), but they 
were obliged to suffer restrictions which 
became so galling that poets and drama¬ 
tists cried out against them in works 
which achieved the widest popularity. 
'J'he full doctrine of the police state or 
benevolent despotism is to be found in 
the works of Christian Wolff. Its doctrine 
is also the commonly accepted code of 
F'rance and England in the same century; 
but in f'.nglarid the doctrine of state ac¬ 
tivity was not extended and carried out 
as in France and Prussia (and Austria). 
While iliese countries had a professional 
civil service spread over the country and 
actuated by the central authority. Eng¬ 
land carried out her policy of state inter¬ 
ference mainly with refercnce to foreign 
trade and the acquisition and develop¬ 
ment of colonies, while her domestic ad¬ 
min isiraiion was, in its higher branches, 
given up to the mercies of the ignorant, 
slothful, and corrupt, and unpaid officers 
and justices of the peace of towns, coun¬ 
ties, and parishes, and the foppish was¬ 
trels and their underlings in Westminster 
and Whitehall. 

In view of modern controversies, it is 
not unimportant to note that the Russian 
autocracy pursued a like policy of slate 
development of mines, forests, and fron¬ 
tier settlements, while toward the end of 
this period the framers of the American 
constitution were of a mercantilist frame 
of mind. They believed in the state foster¬ 
ing trade and industry.^ 

The Foundations and Price of Success, 
What were the spiritual foundations of 
these systems of state activity, and what 
practical effect did they have? The first 
question is easily answered; that is, it is 
easy to enumerate the influences though 
it is difficult to ascribe to each its proper 

2 Wahnn H. Hamilton and Douglass Adair, 
The Power to Govern (New Haven, 1937). 


weight. The state was new; it had but re¬ 
cently emerged from the agonies of com¬ 
bat, and even in the eighteenth century 
the process of violent aggrandisement was 
not yet ended. In such a condition men’s 
fears of authority, and their patriotic 
hopes in it, form a reservoir of energy 
from w'hich self-sacrifice and obedience 
can be ot)taiiied, even if those sacrifices 
are not strictly related to the aims and 
ends of conquest and defense. Restrictions 
which would not be brooked in the ordi¬ 
nary stale of peace and peaceful mind, 
w'hen the temper would grow impatient 
in the normal course of industry and life, 
are pressed forward by the body of psychic 
forces to which we give the collective 
name patriotism, and the burden becomes 
a joy. 

All this is bound up to some extent with 
the person of the king, who, everywhere 
the conquerer of the Pope, is .said to be 
the Victorious, the Wise, the Peacemaker, 
or the Saint, Gkniose, Serenitas, Clemen- 
/i<j, the Magnificent, the Great, the Just, 
or Very Christian, the Philosopher, and 
Dei Gratia, who certainly lives in an 
atmosphere, and amidst a ceremonial, in 
which all virtues are magnified, while 
vices arc sedulously hidden from the con¬ 
temporary populace to enrich the reading 
of you, the later generation. 

The state entered a field in which the 
extent of its territory and population was 
a singularly important condition of suc¬ 
cess in the things men wanted—interna¬ 
tional mercantile and colonial success, 
and the regulation of domestic conditions 
to ensure tliis. 

I'he sense of solidarity, we may even 
say the sense of state, which had enabled 
die municipality to frame and execute its 
regulations, became in the sixteenth and 
seventeenth centuries a national con¬ 
sciousness. The generation and strength¬ 
ening of the national spirit in the strug¬ 
gles between Pope and state, the break¬ 
down of the old settled order by the Ren¬ 
aissance spirit, and the awakening of 
enterprise and acquisitiveness by the dis¬ 
covery of lands and wealth in the Far 
F-asi and Far West—^all these gave the 
power of attracting and directing human 
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energies to the only unit big enough to 
enter into a struggle for possession, the 
nation, with its area and population ex¬ 
tended as far as possible. Even now. in an 
age of atomic bombs, the world reckons 
in manpower; how much moie so when 
the only mobile energy available was con¬ 
tained in the sinews of men and horses. 
The state of mind was one in which the 
desire for national power mingled with 
the sheer incomprehensibility of individ¬ 
ual freedom, which might or might not 
have been regardful of the necessary 
power of the state. In England the evolu¬ 
tion of the desire for power is marked 
clearly by the reign of Henry VII; of him 
Bacon has said that “he bowed the an¬ 
cient policy of this realm from considera¬ 
tion of plenty to consideration of power.’* 
Now flourished the raison (Vetat. 

Further, in the infancy of an organiza¬ 
tion, things are done and suffered which 
maturity alone can condemn and amend. 
What was the alternative? The very things 
which men feared and hated—^localism, 
ecclesiastical strife, and oppression by 
tyrannical individuals and overlords. The 
choice among alternatives can come only 
when there are alternatives theoretical or 
actual, and at the origin of things there 
are, by hypothesis, none. Alternatives are 
the offspring of history, or, as Bacon said, 
“Truth is the daughter of time." The 
state enjoyed the benefits of an almost 
complete consensus. This itself was only 
part of a much w’ider state of mind, that 
of the Ages of Faith. The Church was still 
the paramount educator of youth; the 
English state, indeed, gave the Church of 
England the monopoly of it. “Man,” in 
Kant’s words, “had not yet made his exit 
from the state of his self-made minority.” 
Church and princes were rarely ques¬ 
tioned. 

Two other conditions which produced 
state activity require emphasis: (1) the 
fiscal needs and policy of the government; 
and (2) the pressure of commercial and 
industrial people who pursued their own 
interests consciously or unconsciously un¬ 
der cover of claims that the nation would 
benefit. If the latter were powers for lib¬ 
erty, the liberty primarily sought was in 


the interests of their own acquisitions. 
However, the liberty gained for a few 
could not be restricted to their sole 
benefit. 

Even as these conditions secured for the 
state that general obedience which is its 
very life, others were arising which even¬ 
tually penetrated Leviathan and dispersed 
its ancient elements. 

Another question has yet to be an¬ 
swered. Were the regulations effective? 
how much success did they have? what 
hindered that success? No answer can be 
given until the question is made more pre¬ 
cise. When we ask whether they achieved 
their object, there is the broader object 
and the narrower. The broader object 
was said to be national strength obtained 
through national wealth. But this aim is 
constituted of a tremendous number of 
ingredients: the balance of trade, the in¬ 
crease of population, the manufacture of 
certain articles in sufficient quantities to 
ensure adequate defense in war, and so 
on. No exact inquiry has ever been made 
into the effect of mercantile regulations 
upon these things. We know generally 
that all countries prospered; but the 
causes of prosperity, like the growth of 
knowledge and the increased interna¬ 
tional division n labor, were so powerful 
that enrichmenr was possible even if the 
regulations w'ere economically unsound. 
It is certain that all countries lost much 
in aggregate welfare, in order that they 
might be well oft in some particular as¬ 
pects, in the possession of certain manu¬ 
factures, of colonies, and. in the case of 
France and England, of large and well- 
equipped navies. It is also certain that we 
cannot find any widespread challenge to 
the policy. Whether these values could 
have been obtained with less expenditure 
and dissatisfaction is another question, 
and one that has not been answered by 
economic historians in the kind of detail 
which alone would be useful to us. An in¬ 
cessant struggle was needed for success. 
There was no general spontaneous obe¬ 
dience to the demands of the state, and 
the state was compelled to explain itself 
and reprove its citizens or officials in pre¬ 
ambles to statutes and in circulars, and 
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thus secure obedience. Statute after statute 
complained that the previous ones had 
not been properly obeyed. Numerous of¬ 
ficials ivere necessary, and in all countries, 
customs officers became the watchdogs of 
iinj>ort and export regulations and were 
perhaps the bes! hated of all. But the in¬ 
spectors of industries of various kinds 
were hardly less detested and deceived 
wherever possible. In France and Prus.sia. 
state activity at home was taken seriously 
and carried out by professional adminis¬ 
trators—in Prussia by exfiert and specially 
trained men—while the central authority 
maintained a strict and continucjus and 
almost vindictive superintendence over 
its agents. It is not amiss to observe that 
the Prussian public etonomy was much 
dominated by the military authorities, 
since the economy supplied the means 
for the maintenance of the standing army. 
The richer the economy, the bigger and 
better equipped the army. 

In England amateurism prevailed in the 
local justices and the government of the 
towns, and the poor-law in the eighteenth 
century is an clocjucnt testimony to its in¬ 
sufficiency at that time and in the circum¬ 
stances, and an illustration of the fact that 
the success of the activity of the state (like 
that of any individual) depends upon the 
ability and character of those who perform 
it. English commercial policy was success¬ 
ful through un.scrupuloiis sacrifice of Ire¬ 
land, victorious wars which brought rich 
colonies, and the favorable maritime .sit¬ 
uation of the country. To this success the 
Navigation Acts contributed. Success was 
bought by methods which had not taken 
into account an ultimate possible los^-^ 
the loss of the American colonies and all 
that came of that in war, commercial 
embargoes, and destruction of shipping. 
The state can often win its way, as a pri¬ 
vate individual can, if it is ready to make 
the future pay for the present, and nation 
as well as individual may accidentally 
stumble into such a course without delib¬ 
erately intending to set present gains and 
losses against those of the future. If Col- 
bert, Cromwell, Grenville, Frederick the 
Great, and the kings of France and their 
counselors could have foreseen all the 


consequences of their policy, they might 
have pursued other ends, hut such knowl¬ 
edge is po.ssil)Ie only w'hcn experience 
and stieiu e arc at hand to teach, and even 
these have their limitations; in proportion 
to their magnitude, the activity of the 
state is seemingly successful until the day 
a reasoned balance is struck. 

The activity of the French state was 
more or less successful, but at what cost? 
Its officials were recruited in an infa¬ 
mously wasteful fashion, for men like 
Colbert came but once in a generation. 
The peasantry, whose agriculture was 
deemed inferior to the glory of manufac¬ 
tures, commerce, and colonies, was so op¬ 
pressed that the only possible issue w^as 
violent revolution. 'Fhe crude repression, 
fines, imprisonments, litigation developed 
a mistrust and hatred of public adminis¬ 
tration (which, it seems, is hardly eradi- 
cable even now from the Frenchman, 
how'ever much he may agree with state 
activity as a theory) and, according to some 
authorities, weakened all trust in self- 
government. But these are heavy prices, 
though there is no way of reckoning them 
in francs. Further, several generations of 
French men, women, and children were 
obliged to live under a restrictive regime 
which, as far as we can tell, diminished 
the total aggregate welfare possible in a 
spontaneously developing individualism. 
We may ask, too, would not manufactures 
and commerce, if left to themselves, have 
better satisfied the originators of restric¬ 
tive schemes, if these could have observed 
the long-run outcome? 

The Downfall of State Activity. When 
men had experienced these things for a 
couple of centuries, they began to doubt 
their wisdom. Opinion became rational 
and individualistic: where before it had 
been traditional and social, it now be¬ 
came utilitarian. The Absolute Good, 
whereby men judge of temporal things, 
changed! its nature: until the middle of 
the eighteenth century it had been an end 
inseparably connected with that social 
grouping tailed the State; now the Abso¬ 
lute Good became charged with individual 
values. The Enlightenment spread: peo- 
pie cewed to believe, as before, in mir- 
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acles, books abounded on the Order of 
Nature, wits like Voltaire laughed royal 
and religious nonsense out of men's 
hearts. The scientific triumphs of the 
seventeenth century suggested support for 
the individual as sovereign creator of the 
State. Kant crowned all by his worship 
of man’s rational nature, and. catching 
fire from Rousseau, dedicated his talents 
to the gospel of Progress achievable in the 
State through man’s dynamic and iinfeu 
tered reason. In England Locke had cre¬ 
ated a set of doctrines which compelled 
men’s everyday thought and behavior; the 
State was posterior to the welfare of the 
individual, and its sovereign power prop¬ 
erly limited by the will of its individual 
members. Hume’s skeptical mind paved 
the way for social teachings even more 
shattering to the pretensions of the State 
than Locke’s. In brief, however much all 
these thinkers differed among themselves, 
they collectively encouraged first, a belief 
that more freedom for the individual and 
less State activity would be socially fruit¬ 
ful, and, second, a belief that man, guided 
by individual reason and untrammeled by 
authority, would, by the unfolding of his 
nature, attain a state of perfection. This 
second part of the general belief we know 
as the doctrine of Progress. These beliefs 
have suffered strange vicissitudes since 
their formulation, but they still nominally 
rule modern society and statecraft. We 
have to ask what influence they had upon 
the development of State activity, and the 
answer seems to be that at different stages 
and in different places they had different 
effects, their first general effect being to 
encourage practical and theoretical move¬ 
ments subversive of despotic though “be¬ 
nevolent” government. The chief system¬ 
atic contributors are the physiocrats and 
Adam Smith. 

The Physiocrats^ The French ilcono- 
inistes, called also the physiocrats, formed 
the first school of thought to break with 
Colbertism and mercantilism. Their sys¬ 
tem. in so far as it concerned the problem 
of state activity, reposed upon two pillars: 

® Georges Weulerssc, Le Mouvement Physio^ 
cratique (Paris 1910), 2 vols. 


the faith that agriculture was the only 
true productive work, that manufactures 
and commerce were of little value, and 
that individual choice was of higher worth 
than state regulation. All commerce and 
manufactures were, to them, unproduc¬ 
tive, and therefore all encouragements 
thereof were social waste, especially if they 
were paid for by burdens upon agricul¬ 
ture. Agriculture alone produced; only 
agricultural peoples had the most desir¬ 
able qualities: they had pure morals, they 
increased tlic population, they made good 
soldiers. Agriculture was the occupation 
of the majority of the nation and provided 
the greater part of the royal revenues. 
While it thrived—and it could easily be 
made to thrive (recent English agricultural 
progress proved this)—the nation would 
always have a good siqiply of food, but 
without it the raw material of all indus¬ 
trial activities would be lacking. No other 
form of economic activity returned a net 
product over and above the labor and cap¬ 
ital put into it. 

Existing restrictions in France discour¬ 
aged agriculture instead of encouraging 
it; for had it been free, it could have 
driven good economic bargains with the 
industrial population and so have effec¬ 
tively reduced 'he value of the privileges 
that manufactures obtained from the 
state. About the middle of the eighteenth 
century the best political and economic 
minds in France seemed all at once to be 
seized wilh a question terrible for all sys¬ 
tems and states: “Is all this really neces¬ 
sary?” 

The gospel was bound up with their 
theory of property. To them the individ¬ 
ual right to property in its most absolute 
sense was indeed fundamental, for this 
was the motive force of economic activity. 
Mirabeau, the Friend of Man, identified 
property rights with “the necessity of open¬ 
ing to the activity of the individual a free 
career, an unlimited field.” “This which 
is mine,” he said, “is the entire universe.” 
Nothing must force this right, and the 
state’s only business was to see that this 
principle was respected. For freedom to 
dispose of possessions was justified by the 
economy of agriculture, which required 
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the intense application of the acquisitive 
and prcser\'ative dispositions of man. The 
right of bequest encouraged men to work 
for ends attainable only beyond their own 
generation, and plans made long ahead 
and works erected for future benefits were 
tiie essentials of agricultural economy. 
The tools and capital needed would find 
their best use if they were left to the free 
disposal of tliose who had an immediate 
interest in their most gainful application. 
Of all forms of property, the most indis¬ 
pensable was property in one’s own per¬ 
son, the freedom to work when, where, 
and how one liked: "I.a terre ne peut 
fructifier que sous la main dcs hommes 
libres.” 

Here then was logical consequence: a 
theory of almost complete state inactivity. 
Grimm fulminated against the madness 
of regulating everything, “la fureur de 
trop gouverner*’; and d’Argenson had 
set up as the highest maxim of govern¬ 
ment, “Pas trop gouvernerl” Don’t gov¬ 
ern too inuchl 

However, it was not sufficiently con¬ 
vincing to say that property and liberty 
made for the best social good through 
agricultural production; it was still neces¬ 
sary to show how this came about. What 
was the motive force in individual human 
beings which was of such a potency and 
direction that it could be left to operate 
without state control? The answer, in 
brief, was this: no individual human be¬ 
ing can seek his own good, his own per¬ 
sonal interest, without at the same time 
producing the public good. 

Society need not fear harm or disrup¬ 
tion, for “every one works for others, in 
believing that he works for himself.” This 
comes about because human beings real¬ 
ize the need for reciprocity: in order to 
satisfy their own appetites they are 
obliged to concede certain satisfactions to 
others. The pursuit of our own interests 
teaches us our rights, and, at the same 
time, our duties towards others. 

Yet what is to prevent this individual 
pursuit of satisfaction from causing sub¬ 
version. misery, anarchy? For not all men 
are good, nor is their wisdom remarkable. 
The physiocrats answer: the interest of 


the individual, and its pursuit, must be 
enlightened: that is. he must be taught a 
philosophy of his own best interests and 
the natural possibilities of their satisfac¬ 
tion. 

Government’s part is to leave men 
alone; at the most it is to recall men to an 
enlightened view of their interest; and 
this is to be learned from the nature of 
things and of men. The state is properly 
limited to guaranteeing security, property, 
and liberty, and to the declaration of the 
principles of the social order discovered 
by philosophers. 

The physiocrats w^ere like all who have 
scrutinized the face of the heavens and 
discovered a God with whose promise and 
behavior they are intimately acquainted: 
admitting that He is all-powerful and all¬ 
wise, they will not let Him attend to His 
business alone. And, if men cannot learn 
His ways, they must be taught by those 
who pretend to know them. What, then, 
did the physiocrats teach as to the activity 
of the state? Since the laws were graven on 
the face of Nature, the legislator could 
not create laws, he could but declare them. 
The state should be no more than tutelary, 
securing property and liberty and explain¬ 
ing why it clid so, for these explanations 
would bring home to citizens the Ordre 
Naturelle. “Liberty and immunity are 
the best administrators,” and “Govern¬ 
ment has practically nothing to do except 
to dispense itself from doing anything.” 
This was the logical and seriously lield 
consequence of the physiocrats’ genuine 
belief in their natural laws. 

Though the physiocrats were lamen¬ 
tably in error, they had added at least 
two ideas of extraordinary importance to 
the science of state activity: (i) the idea of 
a natural order of social behavior which 
determined the proper scope and manner 
of governmental action, and (2) the the¬ 
ory that if the individual were left un¬ 
trammeled, the greatest social good would 
result. In the first idea they themselves 
erred in believing that they had arrived 
at the complete truth, or even at the 
truth in the part which they had investi¬ 
gated. They too narrowly identified their 
personal beliefs with the designs of Na- 
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ture. Second, their optimism was unlim¬ 
ited and inveterate. The most impossible 
explanations were invented in order not 
to desert the beneficent intention of Na¬ 
ture acting through individual self-inter¬ 
est. And yet the doubt remained. Indeed, 
this doubt was so ineradicable that the 
physiocrats themselves threw up the 
sponge and admitted that there ought to 
be limits to state inactivity, and that the 
chief limit was state education. A damn¬ 
able but necessary heresy! And indeed, as 
the public educational activities of the 
great business corporations and labor 
unions of our own day demonstrate, a 
continuing, necessary heresy! 

I'hese theories did not influence French 
government very much. Only with the 
Revolution itself was there a snapping of 
ancient threads and a throwing off of 
oppressive burdens. 

ADA\f SMITH 

In 1776, a few years after the zenith of 
physiocracy, appeared the w’ork which 
was to exercise an influence more pro¬ 
found, extensive, and lasting—Adam 
Smith's Wealth of Nations. Smith thought 
highly of the physiocrats, though he rec¬ 
ognized and denounced their cardinal 
errors. He was at one with them in their 
theory of human nature in society, on the 
existence of economic laws, and the ina¬ 
bility of government to bring about the 
welfare of society better than could the 
untrammeled individual. He made mince¬ 
meat of the mercantile system. He showed 
that on its own principles it was ineffec¬ 
tive and wasteful, and again, that those 
principles reduced the potential wealth 
of nations. Wherever the government put 
its finger it paid more than it obtained, 
and some classes lost more than any other 
classes gained. 

Governments could not judge where 
human beings could best apply their 
work and capital. Only the individual, in 
his special situation, could best judge this. 
The argument rises to its highest burden 
in the famous passage upon the “invisi¬ 
ble hand." This, and like phrases, have 
produced the error that Adam Smith was 
the creator of laissez faire. But he was in 


fact too clever to surrender to the utter 
inactivity of the state proposed by the 
physiocrats. He recognized that a state 
has other needs besides material welfare, 
such as defense and instruction, and that 
these may not be attainable in the undi¬ 
rected higgling of the market. He ob¬ 
jected, quite pertinently, to the following 
assertion by the physiocrats: “H a nation 
could not prosper without the enjoyment 
of perfect liberty and perfect just it e, there 
is not in the world a nation which could 
ever have prospered.” 

Adam Smith's work has had a tremen¬ 
dous vogue, and its native virtue was en¬ 
hanced by economic and political condi¬ 
tions at the time of its publication. 
Through the channel of Gottingen Uni¬ 
versity, the Wealth of Nations percolated 
into Germany: Smithianismus became a 
cult, while the book was likened to the 
New Testament in its social significance. 
In England a prime minister avowed in 
the House of Commons his faith in its 
principles. In France Jean-Baptiste Say 
systematized, with national clarity, the 
work of the master. The world believed 
itself given over to laissez faire. 

The world need neither have rejoiced 
nor feared inordinately. Bad conditions 
themselves bring about leforms, and good 
conditions maintain themselves. In Eng¬ 
land some important fiscal reforms were 
accomplished by reason of the conditions, 
and by about 1846 hardly a vestige of the 
mercantile system was left. In Germany a 
small measure of local representative gov¬ 
ernment was established, and the eman¬ 
cipation of the servile agricultural popu¬ 
lation was begun. In France, free peasant 
proprietorship was inaugurated and trade 
and industrial corporations aboli.shed. 
But all these things were not merely 
Smithian. It has been shown, for exam¬ 
ple. for Prussia, how many other currents 
contributed to that strong stream which 
carried away the ancient controls. Stein's 
was an independent creative talent at 
least on a par with Adam Smith's. 

Laissez faire was never an absolute rule 
of government, or even approximately ab¬ 
solute, or the governments would have 
been forced to action in at least the three 
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directions indicated by Adam Smith. 
These were; (i) protecting society from 
violence and invasion, (:s) estahlishing 
the administration of justice, and (3) pro¬ 
viding for public works and public insti¬ 
tutions wdiith are profitable for society but 
not productive of individual profits. Be¬ 
tween 1776 and 1876, at which later date 
a new impulse toward state activity suc¬ 
cessfully emerged, all governments made 
laws at great speed, on numerous aspects 
of social life, and saw' to it that their rules 
were executed. T'hcre are few fictions so 
misleading as that which looks back at the 
early nineteenth century and says it was 
an “era" of laisse 7 fa ire. 

In France, after the abolition of state 
control in economic matters in the first 
raptures of Revolution and Restoration, 
dangerous and unhealthy industries were 
regulated, and as soon as the consequences 
of the Industrial Revolution, W'hich came 
later in France than in England, began 
to loom large (that is, by about 18G0), the 
stale began to assume more and more ac¬ 
tivities in relation to them. The first great 
theoretical reaction against Smithian doc¬ 
trines commenced in Germany. T'hc most 
systematic of the Romanticists, Adam 
Miillcr, refuted the doctrine of the "in¬ 
visible hand" point by point, and 
showed very clearly to w'hat social evils 
unregulated industrial revolution tended. 

There was merely a pause while civil¬ 
ization developed, the agricultural eight¬ 
eenth century being pushed out of the 
way and the steam-driven nineteenth 
rolling in. Only the obsolete was lcft« 
alone or demolished; the new and de¬ 
sirable was at once harnessed. In pro¬ 
portion as the full potency of the new 
energies was revealed, and as the crea¬ 
tures of its titanic force were molded 
and emplaced, promi.sing a magnified 
weal or woe, men lost interest in a Nat¬ 
ural Order which left things to run 
amuck, and demanded deliberate regu¬ 
lation. For the Natural Order had been 
overtaken now by a machine order. State 
inactivity, which the Natural Older and 
the Wealth of Nations had advocated, 
was carried out mainly in international 
trade, as far as England was concerned. 


The leaders of manufacturing industries 
were creating fortunes, factories, and 
power; and as a sequel, they created 
schools of thought and instruments of 
agitation claiming freedom. In England 
the so-called Manchester School was estab¬ 
lished—^radicals with doctrines drawn 
from Smith and Bentham. Smith argued 
free trade; Bentham argued that men best 
knew their own interests, and that the best 
government was representative govern¬ 
ment, w’hich included all interests. The 
Anti-Corn Law League was its chief bloom, 
and anti-state interference in the regu¬ 
lation of w'orking conditions another. Its 
influence has only of recent years been 
seriously counteracted. In Germany, the 
German Manchester School, Manchester* 
turn, had no more than a very few years 
of authority. In France, despite brave 
protestations, very little was done to break 
down the network of defensive customs 
duties. In the United States, upon feder¬ 
ation, commenced a policy of state regu¬ 
lation of international trade, and shortly 
afterw'ards of internal improvements— 
railroads, rivers, canals, roads, and posts. 

Meanwhile there was a mighty fermen¬ 
tation in the home activities of the state, 
leading to a vast increase of functions be¬ 
tween 1830 and 1870, at which date the 
theory of laissez fa ire or individualism 
was in a very tattered condition. 

FORCES AT WORK FROM 1776 TO 187O 

The forces at work were (i) the economy 
of industrial environment, (2) the psy¬ 
chological influence of manufactures, 
(3) the ideas and sentiments of progress, 
Benthamism, and humanitarianism, and 
(4} democratic institutions. 

The Economy of Industrial Environ- 
ment. The economy of the new industries 
was conditioned by the nature of steam- 
power. The first result of this was congre¬ 
gation. It was necessary that people 
should be near the machines, too expen¬ 
sive to be installed at home. Congr^ation 
gave rise to new problems of public health 
administration and poor relief and the 
prevention and punishment of crime. In 
the matter of public health, the conta¬ 
gious nature of disease soon abolished the 
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notion of any absolute freedom of the 
individual or the locality. The possibility 
of the rapid movement of criminals by 
the use of modern transport and their op¬ 
portunities to hide in the byways of the 
large towns made it necessary to establish 
national regulation of training and to pro¬ 
vide numbers of police. Furthermore, 
when people live in densely packed areas, 
social misery becomes more apparent, and 
becoming aware is for the more conscious 
of the miserable the spur to reform. 

Second, the new industry and commerce 
required for their full extension the rapid 
movement of raw materials to the manu¬ 
facturing centers and the rapid movement 
of the finished product to the consumer. 
Articles could be produced cheaply in 
proportion to the si/e of the market, and 
large-scale organization was therefore nec¬ 
essary. Easy movement, large capital, 
credit, insurance, and safeguards for a 
proper administration of roads were pro¬ 
vided for, and the principles of limited 
liability, insurance, and banking were 
established. 

Third, the essence of the new economy 
was division of labor and roundabout 
production. Thence the need for conti¬ 
nuity, the political implications of which 
we have discussed in an earlier chapter. 

Fourth, a new type of subordination 
came into existence with the new indus¬ 
try. Traditional feelings of fellowship be¬ 
tween master and servant were now over¬ 
whelmed by the ambition to inherit the 
new riches promised by machines. Samuel 
Smiles was the great prophet of the day, 
and his was a gospel strangely like the 
dollar standards of America at the present 
time, themselves originating with Astor, 
Gould, Fiske, and Rockefeller several dec* 
ades later. When both employers and em¬ 
ployed were themselves ready to take ad¬ 
vantage of each other—the first by the 
discipline of hours and wages and fines, 
and the second by the strike and sabotage 
—and were jointly ready to take advan¬ 
tage of the work of infants and women 
under conditions of revolting cruelty, 
common decency obliged the state to take 
action even against Manchester and even 
against the American **robbcr barons.*' 


The Psychological Influence of Manu¬ 
factures, T he mere existence of manufac¬ 
tures gave men a startling sense of power. 
If their economic well-being was so easily 
obtainable by the mere institution of ma¬ 
chines. w'hy not their general social well- 
being, and their mental development? 
Reform of the law, which had. in 1814, 
been said by no less an authority than 
Savigny to be given to us by earlier gen¬ 
erations and to be incapable of being re¬ 
made, was now conceived of as merely one 
more problem in engineering. 

It should be noted that this idea was 
already expressed by Bentham in his 
Fragment on Government, published in 
1776, the same year that Wealth of Na¬ 
tions saw the light. Some contemporary 
writers argue (erroneously) that it is a lust 
for power which activates social planners, 
who arc sometimes referred to as "social 
engineers." Nol Tlie impetus to economic 
and social planning was inherent in the 
new industrialism, in the discontent with 
its inequities, and the new sense of social 
power and competence suggested by 
machinery, scientific cause-and-ettect, and 
invention. 

The Ideas and Sentiments of Progress, 
Benthamism, and Humanitarianism, T he 
effects, material rmd psychological, of the 
new system in iodusiry did not operate 
merely upon a small class and very small 
body of political rulers. Western Europe 
and the United States were now com¬ 
mitted to democratic government, and 
though in Germany and France its full 
expression was impeded for some time by 
conservative and royalist forces, and in 
England by the upper and middle classes, 
government now had to reckon with the 
wishes of the whole population. The whole 
virtue of democratic government lay in its 
promise to shorten the circuit between the 
impulse of popular needs and the legal and 
administrative response. Nor was this all: 

(1) The gospel of Progress and Perfecti¬ 
bility had been invented on the Conti¬ 
nent, in France and Germany.* Before the 

*Cf. another aspect in R. H. Tawiiey, Re¬ 
ligion and the Rise of Capitalism (London, 
igzg) and Max Weber, The Protestant Ethic 
and the Spirit of Capitalism (London, igso). 
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STATE activity: 

end of the cighteenih century no visions 
of indefinite possibilities of human prog¬ 
ress upon earth had inspired men’s plans. 
Static or cyclical patterns limited their 
optimism, or else perfection was, owing 
to the exigencies of the censorship, con¬ 
ceived possible only in Utopias as far away 
as China or at the bottom of the Atlantic 
Ocean. Now, however, men said that their 
own country could, with a few simple leg¬ 
islative arrangements, become the King¬ 
dom of Heaven. Kant saw all the genera¬ 
tions preparing for the Perfect Genera¬ 
tion. Godwin explained the steps to be 
taken, in his Political Justice. Malthus 
quarreled with his father about the possi¬ 
bility of reaching this happy state, and, to 
prove the impossibility, composed the 
pessimistic first Essay on Population. 
Though invented in France and Germany, 
the gospel had a speedier effect upon the 
United States and England than upon 
them, for these were not so acquisitive, 
were content with intellectual as much as 
material satisfactions, and were moreover, 
for a large part Catholic, while the other 
countries were Protestant, if anything. 
Furthermore, Germany was handicapped 
by its fragmentation, and in addition, 
neither France nor Germany had fully re¬ 
sponsible and representative systems of 
parliamentary government to act as the 
vehicle of the new outlook. 

(2) Bentham, searching for a principle 
of political utility which should be un¬ 
flavored by the “nonsense on stilts” of 
Natural Rights and the Natural Order, 
seized on the “greatest happinc.ss of the 
greatest number.” This was later incorpo¬ 
rated into the radical faith and program 
in all countries, and became one of those 
powerful ultimate dogmas which lead so¬ 
ciety very far. The dogma could, of 
course, have had its application in a slack¬ 
ening of state activity, as it did for some 
decades, but then the effect was the oppo¬ 
site because society required it. 

(3) The eighteenth century had seen an 
extraordinary revival of humanitarian 
feeling and benevolence. Prison, hospital, 
and health reform occupied the minds of 
many people in England for two or three 


decades before the Reform Bill of 1832, 
and many things were accomplished. 

Democratic Institutions. All these forces 
played upon the enfranc hised classes, who, 
in turn, caused Parliament to undertake 
certain activities. The vote was to state 
activity what steam power was to indus¬ 
try: it drove the state fast and far. Alter 
1834 Parliamentary debates, and therefore 
the motives of the members, became freely 
reported. From 1836 division lists were 
published by order of the House. In 1835 
the first printed que.stions were put on the 
Order Paper, and year by year there was 
a steady increase in the number of ques¬ 
tions asked by the government.® The 
Chartist movement demanded not only 
the vote and proper Parliamentary repre¬ 
sentation: men like William Lovett said: 
“But it is not for the mere possession of 
the franchise that is to benefit our coun¬ 
try; that is only the means to a just end— 
the election of the best and wisest of men 
to solve a question which has never yet 
been propounded in any legislative body 
—namely, how shall all the resources of 
our country be made to advance the in¬ 
tellectual and social happiness of every 
individual? It is not merely the removing 
of evils, hut the establishing of remedies 
that can benefit the millions. . . The 
spinners of Silesia and Lyons, and their 
like, were already preparing the way for 
radical and socialist parties in Prussia and 
France. In 1867 John Stuart Mill uttered 
his gloomy fear that the working class in 
a majority would certainly infringe prop¬ 
erty rights, although he had already ad¬ 
mitted that “the laws of property . . . 
have not held the balance fairly between 
human beings, but have heaped impedi¬ 
ments upon some, to give advantages to 
others: they have purposely fostered ine¬ 
qualities, and prevented all from starting 
fair in the race.” By the time he came to 
writing his Autobiography he had reached 


®ln the United States it was not until 1873 
that the Congressional Record was officially 
publishing debates and proceedings of Con¬ 
gress; prior to that, beginning with 1830, the 
Congressional Globe had been privately 
primed. 
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the conclusion that England required 
socialism. 

What was the meaning of the growth 
of state activity? The immediate driving 
spirit was the unwillingness of those who 
achieved political sovereignty to allow the 
spontaneous behavior of people to have 
its ungoverned consequences. Human be¬ 
havior was thus bent to conform with 
ends which individuals acting unchecked 
might not have pursued. 

FROM THE CRISIS IN THE iSyo’s AND l88o‘s 
UNIIL WORLD WAR I 

State activity increased with the need for 
it, in spite of the prevailing dogma of 
laisse? faire and self help, and in spite of 
the economic theorists whose fatalistic in¬ 
dividualism found its comprehensive ex¬ 
pression in Mill’s Political Economy and 
E.^say on Liberty. But Mill himself was 
gravely w'orried by new longings; he could 
be neither entirely pessimistic nor so in¬ 
dividualistic as his predecessors w'ho had 
lived in the gloomy thirty years which 
began the nineteenth century. 

Indeed, the full consequences of the in¬ 
dustrial change were becoming visible and 
compelled the invention of institutions to 
cope with them. These, with the develop¬ 
ment of new doctrines and sentiments, 
caused the presumption in favor of laissez 
faire to be changed into a presumption 
in favor of state interference. That change 
came about by imperceptible but impor¬ 
tant stages in the 1870's and i88o's. 

In the first place, this question had to 
be answered: was the state, as an arrange¬ 
ment producing a stable social order, to 
be allowed to founder from the shock of 
social forces making for disruption, or 
were these forces to be so adjusted as to 
allow further smooth continuance of life? 
All the economic interests wxre tugging 
against each other. People were becoming 
increasingly conscious of the cost of the 
new prosperity in terms of the misery of 
the working classes—England, again, 
necessarily the first. 

The Social Microscope. An apparatus 
of exploration was invented for the social 
field, as mightily influential in its sphere 


as the invention of the microscope had 
been in physics and medicine. Royal com¬ 
missions of inquiry, beginning with that 
of on the administration of towns, 
were every five years or so making clear 
tile relationship between detestable social 
phenomena and their exact quantitative 
causes. What else can so assault the con¬ 
science as exact knowledge? Who can for 
long resist the demonstrated fact that an 
evil is remediable by human interven¬ 
tion? 

Thus conditions pressed, and knowledge 
of their eflects and causes was extended. 
I he conditions of housing, health, facto¬ 
ries, and mines were remodeled by the 
state. The sectional interests which had 
been created by the new industry (like the 
railway interest and the trade unions) 
w'ere incorporated into the state by meas¬ 
ures which (i) took away from the former 
the power to extract to the full from other 
occu])ations w’hat the traffic would bear, 
and (2) arranged for the latter the possi¬ 
bility of legal withdrawal of their work 
with the minimum danger of penalties. 
All these things were not accomplished 
without mucdi turmoil and stress—^strikes, 
riots, and political battles in legislatures 
and in the secret avenues that lead to 
them. Evils were not eradicated imme¬ 
diately knowledge was gained and con¬ 
science informed: threats and fears of vio¬ 
lence and disorder w'cre required to ram 
home the logic of social justice. 

The condition of the state's continued 
existence is that it should every day renew 
itself, nourishing government with fresh 
powers, and expelling the remnants of 
that which no longer lives with wholesome 
vigor. Among such powers are the mind 
and the spirit as well as economic welfare. 
These were peculiarly energetic and 
transformative in the two clecades of 
change. Religion had long been allied 

«H. M. Clokie and J. W. Robinson, Royal 
Commissions of Inquiry (Oxford. 1937); 
R. Vernon and N. Mansergh, Advisory Bodies 
(Oxford, 1910); Sidney and Beatrice Webb, 
Methods of .Social Study (London. 1932). It 
was not long before American Congressional 
investigating committees and committee hear¬ 
ings on contemplated legislation accomplished 
similar results. 
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with fatalism as to this world’s goods, but 
now it became socially active. In England, 
Nonconformity was allied with Liberal 
politics. The Church of England gave 
birth to Christian Socialism. In Germany 
a Christian Democratic: party was formed. 
Pope Leo XIII, in the famous encyclical 
of i8()i. recalled Catholics to a sense of 
Christian social service. I'hc fatalism of 
religion was challenged by the social good 
oflered by .science. Against ensconced and 
complacent individualism another ideal 
was preached—an actually living cominu* 
nity under Christ, in which no man has 
a right to call anything that he has his 
own absolutely, but in which reside 
spiritual fellowship and practical cooper¬ 
ation. (It is relevant at this point to draw 
attention to the strong Christian Socialist 
movements in Europe after World War 
II, which the Vatican has had the pleasure 
of morally fostering as an offset to the 
social doctrines of the Communist party.^ 
Among them are the Christian Democratic 
or Popular Partie.s of Italy. Belgium, and 
Germany, and the Mouvement Republic 
cain Populaire of France.) 

Arithmetic Becomes Argumentative, 
The day of absolute principles in legisla¬ 
tive discussion had passed more surely 
than the day of absolute government. 
For statistics—the mathematical recording 
and analysis of social phenomena—had 
become a servant of government, and com¬ 
modities, qualities, behavior, and nature’s 
operations were being investigated with 
an arithmetic minuteness and exactitude 
heretofore applied only in the physical 
sciences. Where, before this, men had been 
wont to talk in terms of absolutes, while 
recognizing that no absolute would suf¬ 
fice in actual politics, a means of meas¬ 
urement and degree now made it easy for 
men to retreat from their own absolute— 
laissez faire, for example—and yet not 
fly to the opposite extreme. In France in 
the i8i{0*s and i8.p)‘s the whole battle for 
free trade was waged around the system 
of customs statistics then in use, while 
Prussia had already for many decades con- 

rCf. Papal Entvclical “Of Atheistic Com¬ 
munism** (Dwmi Hetlemptoris), March, 1937, 
fgr the general theory. 


verted the science of statistics into an art 
of government. Now this habit of mind 
docs not necessarily lead to more state 
activity: it may work either way and 
which way it works depends upon the 
needs of the time. In the 1870’s and i88c/s 
the statistical habit of mind finally in¬ 
clined, on the balance, to overcome eter¬ 
nal and absolute negations of state activ¬ 
ity, because it inculcated the view that in 
society we are concerned only with the 
more or less. Moreover, the substance of 
statistics show^ed, as w'e have urged already, 
the number of points at which social life 
needed social control to avoid evils and 
produce good.» 

Not only did arithmetic become argu¬ 
mentative, but since it dealt in units of 
calculation—sick people, hospital beds, 
children attending schools, miles of public 
road, etc.—it became possible to establish 
standard reporting by local authorities to 
central headquarters. It became easier to 
get appropriate solutions of local prob¬ 
lems made by central officials. 7 'his con¬ 
duced to the efficiency of centralization: 
for the local and central administrators 
were now talking about the same thing. 

The Social Conscience. All this growth 
in the science of statistics and in social 
investigation does not entirely account for 
the growth in state activity and the sub¬ 
stantial reign of collectivism. We must 
add to other factors the growth of a social 
conscience. An authority upon that time 
describes the upper layer of society as hav¬ 
ing been overcome with "a class-conscious¬ 
ness of sin.” I.et us recall the names of 

8 In thi.s connection, the work of the National 
Rc.soiirces Planning Board (especially in such 
.studies as The Structure of American Econ¬ 
omy, The Economics of Planning Public 
Works, Technological Trends and National 
Policy, The Problems of a Changing Popula¬ 
tion) may be noted as sponsor of a reinarkahle 
series of analytical and prognosticatory in¬ 
vestigations. It ivouht seem that its findings 
were so incontrovertible as eventually to be¬ 
come compelling social policy, and therefore 
in 1943 a Congress without bravery atrolished 
the Board, wtih directions tor the disposal ol 
its work reminiscent of the Romans who scat¬ 
tered salt on the ruins of Carthage so that 
nothing should ever grow on that sue again. 
Cf. Chap. 86 below. 
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■ ^uch people as Elizabeth Fry, Florence 

■ Nightingale, Octavia Hill, the Earl ot 
Shaftesbury, Jane Addanis, Sidney and 
Beatrice Webb,® each of whom changed 
the mind of the public to believe that the 
^‘impossible” could and ought to be done 
in his or her specific line of endeavor. 
Nor could liberalism avoid the effects of 
the energy released by the sense of social 
injustice. It was this development which 
caused Herbert Spencer to label Liberal¬ 
ism the New 'I'oryism, and to compose his 
famous essays on The Man versus the 
State, 

Soon this power bc'gan to be released 
in organized forms. After iSfiy, as a result 
of vastly different causes in different coun¬ 
tries, almost universal suffrage was estab¬ 
lished and statesmen had to reckon with 
the natural desire of men to be saved from 
their miseries. By 18G7 there was a repre¬ 
sentative if not responsible government 
for Germany, and by 1871 the I hird Re¬ 
public had been born in France. What 
one party promises in a democracy the 
other party must in the long run also 
promise. Mass party parliaments grew up 
outside Parliament, and state control over 
the processes of production and distribu¬ 
tion came into the forefront of jx»litical 
discussions. Socialist organizations were 
created. At Oxford the movement in so¬ 
cial philosophy— that of Green and Bosan- 
quet—was in tune with the social theory 
of the time—indeed, led it. In France and 
Germany the “Socialists of the Chair” op¬ 
posed reforms from above to reforms 
demanded by political parties. 

The remaining theorists of laissez faire 
either were, in part, won over to the new 
doctrinal tendencies, or else they were 
‘successfully confuted in some famous con- 
■^roversies, like that between John Stuart 
:;i^ill and James Fitzjames Stephen. 

^^jt is the proper end of government to reduce 
gihis wretched waste to the smallest possible 
|%mount, by taking such measures as shall 
l^ause the energies now spent by mankind in 
'^njuring one another, or in protecting them- 
l^lves against injury, to be turned to the legiti- 

I^Cf. Beatrice Webb, Our Partnership (New 
|Yotk. 1948). 


mate employment of the human faculties, that 
of compelling the powers of nature to be more 
and more subservient to physical and moral 
good. 

These last sentences are John Stuart Mill’s 
and they seem to represent the position of 
a daring state interventionist. It would be 
dilHcult to find a match to these opinions 
outside the extreme socialist position even 
today. Bui this is only one of the places 
in which John Sluart Mill began by re¬ 
hearsing the economics of 1800. only to 
comlude with the results of his own ex¬ 
perience. The fimd words in the Principles 
were emphasized by the statement of faith 
in the Autobiography. The world was well 
on its way to socialism, and discussions 
like Mill’s by stating the issues, cleared the 
way for it. 

Mill’s final statement of the case for 
laissez faire. that which appears in the 
Essay on Liberty, was finely confuted— 
and in our opinion, left quite stricken on 
the field of controversy—by James Fitz¬ 
james Stephen’s Liberty, Equality, and 
Fraternity. The position of Stephen’s 
book was, in regard to the main issues, 
also taken by Ritchie, in his little volume 
on The Principles of State Interference, 
an exceedingly sensible and just attack 
upon Herbert Spencer's Man versus the 
State. If we indicate Spencer’s main thesis 
upon state activiiy, we shall hear the last 
and despairing trumpet call of laissez faire 
by a considerable mind until more re¬ 
cently Hayek’s Road to Serfdom reintoned 
4.he flyblown score. 

Spencer held that all legislative inter¬ 
ference cannot help setting in motion un¬ 
foreseen and unfortunate effects; that, 
without positive will, one legislative act in¬ 
evitably and uncontrollably leads to 
others; that the conception is fostered that 
government ought to step in; that the 
beneficial weeding out of the weakc.st is 
impeded; that an officialdom is fostered 
which ever conspires to obtain more 
power over the people; that enslavement 
and despotism follow; that legislators are 
ignorant, especially of the “systematic 
study of social causation"; that the accu¬ 
mulation of state business results in “red 
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tape”; that spontaneous individual activ¬ 
ity is practicaJly always superior to state- 
controlled activity. 

Stephen's answer to Mill and Ritchie's 
answer to Spencer were much the same. 
7’iioy show that discussion had re\caled 
the essential problems involved in state 
activity and even point to a series of max¬ 
ims winch would be of service to legisla¬ 
tors. These points Jiad become clear: 

(1) I'hc '‘individual” postulated by Mill 
and Spencer was a mere abstraction. 
There is no such thing, if man is to be 
considered as a member of society at all. 
This ‘‘iiulividuar’ was a w/s/i personal to 
Mill, Spencer, and others, j)roje( led into, 
and dominating, the whole of their dis¬ 
cussion. 

(2) 'The antithesis between state and in¬ 
dividual was founded upon this false view 
of the “individual,” and upon the fallacy 
that the state was a sovereign authority 
the power of which emanated not from 
the constituent individuals, but from some 
undiscoverable but nevertheless reprehens¬ 
ible source. 

(sj) There is not necessarily any connec¬ 
tion between state activity and centraliza¬ 
tion; the idea that these were synonymous, 
so liet|uently introduced into controversy, 
was erroneous, for the po.ssible forms of 
organization for state activity were many, 
including municipal and vocational ad¬ 
ministration. 

(4) Attacks upon the incapacity of legis¬ 
lators and administrators, of the kind 
made by .Spencer (more crotchety and 
ignorantly stubborn in this regard than 
Mill), were not entirely valid arguments 
against state activity. It is true that the 
success of state activity depends upon the 
efficiency of the instruments, and that 
efficacy is one element in the decision to 
act or not to act; but it is an argument 
relative to a particular set of circum¬ 
stances and not an absolute argument 
against activity. Nevertheless, Spencer had 
put his finger upon an important aspect 
of the question. The efficiency of the in¬ 
strument is indeed of critical importance. 
Spencer’s criticism of the competence of 
legislators, however, invited comparison 
between them and the actual competence 


of private businessmen. Lord Pembroke in 
a pamphlet on Liberty and Socialism, 
published by the now long defunct Lib¬ 
erty and Property Defence League, made 
the comparison: “What,” he says, "would 
private enterprise look like if its mistakes 
and failures were collected and pilloried 
in a similar manner?” 

(5) T'he abstract notion of liberty itself 
was questioned, and it was asked, Is this 
more than one of many ends of which 
man .seeks the realization? Some liberty is 
desirable, as well as other things, but 
nothing at all is attainal)le w'ithout a limi¬ 
tation of liberty. If, then, limitation is 
conceded, the extent of the limitation is 
merely a question of the more or less de¬ 
pendent upon the mixture of men’s de¬ 
sires and capacities, and this varies in time 
and place. 

(6) Stephen enunciated the questions to 
be asked before activity is undertaken by 
the state, and these were: (a) Is the oliject 
aimed at good (i.e.. will it tend to advance 
the well-being of the community)? (b) 
Will the proposed means attain it? (c) 
Will they attain it at too great expense, or 
not (i.e., can the end be attained without 
doing more harm than is compen.sated by 
the benefit of its attainment)? 

(7) It was further proved that the least 
amount of state activity possible was edu¬ 
cation: for if the ma.sses, uneducated, were 
to become the legislators, all the evils 
prophesied by Speiuer must result. But 
was it necessary to wait until all had been 
formally educated to a required standard; 
was not a state activity already a part of 
civic education, a means to reform char¬ 
acter? 

What was the net result of the develop¬ 
ment of state activity between the middle 
and the last quarter of the nineteenth 
century? The cardinal gain was the break¬ 
up of absolutes, or at least the break-up 
of old absolutes; for socialism, the new 
dispensation, was in its early days an abso¬ 
lute, as unmeasured as those it replaced. 
Further, toward the end of the century, 
government was actually conducting an 
enormous range of activities, and the im¬ 
mediate promise of all political parties 
was for more. The direction of opinion 
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ivas ivell established: the state could effec¬ 
tively act, for experience had shown that 
it could provide the organization and the 
officials. Furthermore, the state ought to 
act; Humanity, Fraternity, Equality, and 
the prudent prevention of social friction 
and waste demanded it. From this time 
dates the rapid development of socialist 
schools of thought, and of Socialist and 
Labor parties in practical politics. The 
western world has become more and more 
socialistic in deed and thought. The es¬ 
sence of that thought is, first, that the life 
of the individual person shall be made to 
respond to a social standard established 
by the state, and, next, that the state shall 
provide for the poor a minimum of serv¬ 
ices and security, at the ultimate expense 
of the wealthy. 

SINCE WORLD WAR I 

World War 1 had three effects on govern¬ 
ment; (i) it stirred social emotions; (a) it 
taught that if society and government de¬ 
liberately planned their productive activi¬ 
ties they could achieve remarkable re¬ 
sults; and (jj) it developed the populariza¬ 
tion of government because the masses 
learned to have an additional confidence 
in their own ability as compared with the 
classes—aristocracy, or plutocracy, or poli¬ 
ticians—^who had hitherto governed. 

Social Criticism, and Proposals for Gov¬ 
ernmental Action. Simultaneously, social 
criticism made clearer three deficiencies in 
society which would require to be cor¬ 
rected by government. These were: 

(i) The rise of monopolies, which ruled 
production over a large field, sometimes 
to a loo-per cent control of certain com¬ 
modities. In the United States and Great 
Britain an angry outcry rose against these, 
causing the accentuation of antitrust meas¬ 
ures. This is still a major problem.^^’ In 

Cf. A. E. Burns, The Decline of Competi¬ 
tion (New York, 1936): Joan Robinson, The 
Economics of Imperfect Competition (Cam¬ 
bridge, 1933); J. M. Keynes. General Theory 
of Employment, Interest, and Money (London, 
1935): and Alvin Hansen. Fiscal Policy and 
Business Cycles (New York. 1941) and Eco¬ 
nomic Policy and Full Employment (New 
York, 1947). 


Germany the rise of the nation to world 
power, simultaneous with the industriali¬ 
zation of the economy, resulted in govern¬ 
mental favor toward monopolies, at least 
until the downfall of the imperial sys¬ 
tem in 1918. The question at stake every¬ 
where is whether regulation is adequate 
for curbing the power of monopolies to 
underexploit their own productive oppor¬ 
tunities, to continue methods less efficient 
than those which laws might introduce, 
and to buy up patents or sterilize their 
own inventions in order to avoid the neces¬ 
sity of reorganizing their plant and man¬ 
agement, undertaking new business initia¬ 
tive, and workingharder.il 

It will be observed that it is entrepre¬ 
neurs of this kind who lie on the path be¬ 
tween the consumer and the technical 
possibilities available for increased pro¬ 
duction. They exercise a government over 
men.i2 The fostering of scientific advance¬ 
ment and technological development has 
become a major concern of all modern 
governments, not least the dictatorial 
ones, and substantial financial assistance 
(accompanied by general programs of re¬ 
search) is rendered by governments for 
these purposes. 

The protection of invention by patent 
law has also required to be seriously re¬ 
viewed, for the idea that anyone who 
receives a protection for an invention then 
has so high a degree of property in it that 
he need not use the invention or can sell 
it to a suppressor has become abhorrent 
to a society in quest of more wealth and 
less toil.i* 

(2) The movements for intervention of 
governments to secure equality became 
highly marked. This development was 
partly the result of the equalitarian no- 


Cf. House of Commons Debates, April 22, 
1948, on Royal Commissions Bill to inquire 
into monopolies. 

12 Cf. Roliert Brady, Business as a System of 
Power (New York, 1943). 

2*Cf. Vannevar Bush, Science, the Endless 
Frontier (Washington, 1945); Hearings on the 
Kilgore Bill on National Science Foundation 
(1946: S.R. 146, 79th Cong.); Walton H. 
Hamilton, Anti-Trust in Action (Washington; 
Temporary National Economic Committee, 
• 940 )- 
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tions developed during VV^orld War I, and 
partly the result of the practical policy 
and govcrnmeiital activity of the Soviet 
Union, where the interested world was 
observing the idea of equality (that is, 
educational opportunity unobstructed by 
faniilv and business privilege) and the re¬ 
duction of inequalities that stem from in¬ 
heritance and the power of property own¬ 
ers to direct the w'ork of the propertylcss. 
T'hese movements were combined with 
the view that in many respects the system 
of private enterprise (that is. the relation¬ 
ship between the free producer and his 
customer) cr)uJd not adequately deliver 
the goods—lor example, in housing, 
health, diet, education. Hence the impe¬ 
tus in all nations to supply these through 
public authorities at less than cost or al¬ 
together without charge. 

(•}) The grave inequalities of property 
and income were revealed more clearly by 
statistical analysis and presentation. For 
example, in President Rcjosevelt’s me.ssagc 
of April 29. 1938. incorporating the 

recommendations of the Femporary Na¬ 
tional Economic Committee, he cited these 
facts: For the year 1935 to 19556, 47 per 
cent of American family units had in¬ 
comes of less than Jiooo, and less than 
11.4 per cent at the top received the .same 
total income as the 47 per cent at the bot¬ 
tom. Of the corporations reporting in¬ 
come for 19555, 0.1 per cent earned 50 per 
cent of the net income, and 4 per cent 
earned 84 of the net prohts; 0.1 per cent 
of the corporations reporting as.sets owtied 
52 per cent of the total assets. T he gist of 
the matter was put by the President in his 
second inaugural address: “I see one 
third of a nation ill-housed, ill-clad, ill- 
fed.” 

The remedies for these evils—if they are 
to preserve the incentive of men and 
women to produce, while safeguarding 
their political and civil liberties—are 
highly complicated. They require, within 
a gradually and democratically developed 
system of governmental activity, the care¬ 
fully organized techniques of popular ac¬ 
ceptance, popular control, parliamentary 
surveillance, and administrative arrange¬ 


ments of personnel, departments, and ter¬ 
ritorial decentralization. 

With the increasing severity of depres¬ 
sions, the government’s role in attempting 
to prevent these downswings in the busi¬ 
ness cycle is assuming supreme impor¬ 
tance. In the United States the Council of 
Economic Advisers, established by the 
Employment Act of 1946. is .symptomatic 
of tliis development. Its function is to ad¬ 
vise the President and Congress on the 
state of the economy, recommending anti¬ 
depression measures.i^ 

The type of governmental action that 
can be pursued includes all facets of eco¬ 
nomic life, specifically: 

(1) Fiscal and tax policy. During a de¬ 
pression, governmental outlays will ex¬ 
ceed its receipts. Large-.scale expenditures 
—a planned series of public works, lor 
example—will he utilized to produce in¬ 
creased buying power and to encourage 
private production. When a boom stage 
has been reached, emphasis will he placed 
on curtailing government expenditures 
to prevent overexpansion. Taxes, corpor¬ 
ate and individual, will appropriately he 
heaviest during prosperity. 

A central banking system (owned by 
government as in Britain or heavily con¬ 
trolled by government as in the United 
States) w'ill, with its powxr over redis¬ 
count rates, its power to increase reserve 
ratios of member hanks, and its right to 
engage in open-market operations, have 
substantial effect on the flow of credit and 
thus on investment. 

(2) Flexible price policy. A strong pro¬ 
gram can be adopted to discourage price 
rigidities, much more widely prevalent 
among monopolistic industries. 

Capital and labor can be encouraged to 
transfer from overcrowded industries by 
government contracts and by loans for 
capital and operating purposes. 

(3) Social insurance. Unemployment in- 
.surance could he made universally avail- 


MCf. also William Beveridge, Full Employ¬ 
ment in a Free Society (New York, 1945); and 
British Government, White Paper on “Em¬ 
ployment Policy" (May, 1944) and White 
Paper, Economic Survey, 1947. Cf. also French 
"Monnet” Plan, Chap. 24 below. 
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able, with effective employment services to 
help locate jobs, and special government 
projects to absorb the unemployed. Re¬ 
storing consumer purchasing power would 
be one of the chief economic results. 

Freedom to Kill Free Enterprise? What 
had been perceived was this: that too 
many, if not all, private entrepreneurs 
claimed freedom from government direc¬ 
tion, that is, claimed freedom of enter¬ 
prise, w'ithout always giving in return, 
fully competitive enterprise. They wanted 
to be free not to do as the consumers 
liked—namely, to have co.sts of production 
reduced to the minimum and to have all 
new elTiciencie.s and inventions exploited 
for their benefit—but free to be lazy and 
obstructive and ineffuient. After a cer¬ 
tain point they were seduced by inertia, 
not tempted by profits. I’liey used free¬ 
dom to kill freedom. Fhe very nature of 
the competitive system is to kill compe¬ 
tition; for the motive of competition is 
private benefit, and. therefore, after a 
certain point of welfare and income and 
security have been reached by a successful 
businessman or manufacturer, the com¬ 
petitive factor works simply to cause him 
to bar competition from others. I'liis is 
inherent in the nature of the competitive 
system of enterprise, whatever its claims. 
After a certain point the spur to industry 
and invention must come from outside. 
The state is then called on to regulate or 
break up the monopolies, or to take over 
their management. The essence of mo¬ 
nopoly ha.s been well stated by Chief Jus¬ 
tice White in the American Tobacco 
Company Case, 1907: 

... its acts demonstrated from the beginning a 
purpose to acquire dominion and control of 
the tobacco trade [by methods] ruthlessly car¬ 
ried out upon the assumption that to work 
upon the fears or play upon the cupidity of 
competitors would make success possible. 


US. v. American Tobacco Co., 164 Fed. 
700; 221, U.S. 106 (1911). CE. also Final Report 
of the Temporary National Kconomic Com¬ 
mittee, sections on monopolies. Cf. also 
H. Leak and A. Maizels, Royal Statistical So¬ 
ciety Journal, for paper on "Concentration 
and Size of Business linits in British Industry," 
read in February, 1945. 


It must never be forgotten that the 
laissez faire economists implicitly or openly 
claim that competitive enterprise is a way 
of planning production: the mind of the 
producer being focused on the expressed 
wants of the consumers. The claim implies 
that the public benefit is the criterion. 
The question then is the jiractical one: 
does the system do its work better than a 
conceivable and workable alternative? 

Thus, modern states have traveled ex¬ 
ceedingly far in their economic and social 
activities since their origin in the sixteenth 
and .seventeenth centuries, and vt:ry far 
indeed from their paucity of functions in 
the early parr of the nineteenth century.’** 
The next question has hitherto been 
chiefly a matter of intellectual wrestling 
and forecast; "C'an work incentives and in¬ 
ventiveness and liberty be maintained at 
a high level (ompatibly with ilie self-con¬ 
trol and social control implied in the 
state’s provisioTi of social security, the so¬ 
cial services, the management of the basic: 
industries, and the penetrating conuol of 
the monopolies it (Iocs not take over en¬ 
tirely?" It has still to be answered by the 
results of contemporary and future prac¬ 
tice. For, though men dennand much from 
the economy, tliey do not li\e by bread 
alone and tbev are not willing to surren¬ 
der all spiritual ficedoni for a mess of pot- 
age. They know, in the western world of 
Europe and the .Vmericas and the British 
Dominions, iliat the true guarantee of per- 
.sonal dignity is to be found only in the 
sy.steni of democracy (if anywhere, and if 
imperfectly), where government which 
controls the economy is itself controlled 
by the people, and where voluntary asso- 
dation, and freedom of speec:h. meeting, 
and 'worship, are the siistainers of the pop¬ 
ular power to determine the features of 
the community’s way of life.’* 

J. H. CIa|diam, Fconottiic Development 
of France and Grrmajty (Cambridge, 192S); 
Louis Hacker, Triumph of American Capital¬ 
ism (New York, 1947); .Max Weher, Deutsches 
IVirtschaftslehen (Berlin, 1941). 

'7 Cf. Frank H. Knight. Freedom and Reform 
(New York. 1917) for the stressing ol these 
latter considerations particularly—the attitude 
is philosophically laissez faire. Cf. also Karl 
Polanyi, Origins of Our Time (London, 1945). 
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T he passion for material welfare could 
conceivably go so far as to induce men 
and women to yield their freedom to a 
managerial class. Burnham has suggested 
that tin's is indeed happening, and that 
this class will ultimately lake over poli¬ 
tics in the cunning guise of a single polit¬ 
ical party.^* The world of the technocrats. 

Managerial Heifolulion (New York, 1941). 
7 'he theme is grossly exaggerated, and the 
history and terms used are badly slanted. 


also, who a few years ago offered to raise 
the standard of living and shorten the 
hours of tvork to some twenty or less per 
week for everybody, is one which is realiz¬ 
able only if all men and women being 
producers, submit themselves almost ab¬ 
solutely to the technocrats’ commands.^^ 


i»J. G. Frederick, For and Against Tech- 
nocracy: a Symposium (New York, 1933). 
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THE STATE AS AN INSTRUMENT OF 
CONVERSION 

An act of govcrnnient consists of the total 
process by which the desire of some indi¬ 
vidual or group in the society in question 
is converted into authorized social be¬ 
havior by those people who are com¬ 
manded by the government to act in that 
way. The process is divisible into two 
chief sections: politics and administration. 

Politics and Administration, Before any 
government can successfully execute a 
program of planned action, it must gain 
popular support, keeping the opposition 
impotent or reducing its influence. Con¬ 
tinual defense is needed to retain control 
of the governing process. It is this which 
is characterized as the ]>olitical aspect. 
Administration, however, is the utiliza¬ 
tion of the hard-won power, the actual 
performance of the daily business of gov¬ 
ernment, in accordance with the policy of 
the controlling group. 

We may liken the state to a machine. 
Machines are contrivances which simply 
convert energy. Their use is to overcome 
the limitations of individual or collective 
power. Government is a machine in the 
sense that it is a converter of eneigy. Its 
ultimate force is composed of the psy¬ 
chological and physical qualities of the 
people, and their resources. I'hcre are 
phases in the life of society where local 
and national government is required to 
convert this force from what it is at any 
point of time into something more de¬ 


sirable. But in the case of government the 
possibilities of conversion are immense, 
because human qualities are so many and 
diverse, and the processes are necessarily 
complex. 

'I'he state has no intrinsic advantage 
over any other social contrivance which 
is engaged in transforming its members* 
sentiments, energy, and resources, into 
more desirable products. It must neces¬ 
sarily submit to the laws of human nature 
and environment. No work is gained by 
using a machine. The product never con¬ 
tains more of the original material than 
was put in, though in its new form it may 
be more desiiable. Indeed, work is lost 
in the proce.ss of transformation, for there 
is no perfect machine. Finally, “what is 
gained in force is lost in distance"—what 
is gained in one direction by the trans¬ 
formation is lost elsewhere because the 
transformation has taken place. 

Factors in State Activity. The elements 
of the state as an instrument of conver¬ 
sion are: 

(i) The initial energy: the first require¬ 
ment. By this we mean the instincts, the 
sentiments, and the intellectual beliefs 
that certain courses of action or inaction 
are desirable or undesirable, and the 
mental and spiritual constitution which 
causes a movement of creation or de¬ 
struction: as. for example, the desire to 
impose religious conformity, or to break 
up trusts, or to prohibit alcoholic liquors, 
or to establish workers' control in indus¬ 
try, or to avoid mass unemployment. 
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(2) However insistent the demands of 
the mind and the spirit, there must be 
present a suifit iency t>f material resources, 
because hiuiian energy by itself is often 
insufficient, however stiniiiJatcd and en¬ 
couraged. to accomplish what is desiied. 
The recognition of this is one of the 
most powerful forces inHuencing modern 
man and government to discover and ex¬ 
ploit physical resources, with heavy reli¬ 
ance on governmental action to secure 
such an advance. 

(«{) An administrative machine is neces¬ 
sary to apply the initial energy and the 
resources to their particular ends. This 
machine consists of the organization and 
the men especially engaged in formulating 
in detail the vaguer general wishes of the 
population, in converting the detailed 
formulas thus established into regulations, 
and in applying these to affect human 
behavior. It must be capable of under¬ 
standing the general purpose, and stead¬ 
fast in realizing it; it must be competent 
to know' when, and where, and how much, 
its activity is required, and zealous in 
application; it must be honest; and it 
must be sufficiently powerful. 

These three factors of energy, adminis¬ 
tration, and re.sources are observable in 
all forms of state activity, and upon their 
quality and combination depends the suc¬ 
cess of the undertaking. At the margin, 
where these factors cannot be produced, 
state activity fails. We shall, in the analysis 
which follows, explore the conditions 
which mold these factors in their special 
form, but first we shall analyze the valu¬ 
able qualities which make possible the 
power of the state. 

THE VAT.UABLE QUAl.ITIES OF THE STATE 

The stale is not necessarily or intrinsically 
abler for all things than other human 
groups or institutions. Statistics on the 
relative efficiency of state and private 
industry show, for example, that in various 
times and places the competition between 
them has been close (in such activities 
as telephones, telegraphs, railways, mining, 
and great hydroelectric schemes like the 
Tennessee Valley Authority). As a rule. 


however, the state has certain qualities 
which bring it superior power. These are 
(1) age, (z) the vastness of ordered tern 
tory and institutions, and (3) stability and 
order. 

Age produces awe and veneration, 
and the.se, in turn, create a submissive, 
reverent, and obedient attitude; they stir 
inexplicable loyalties in the individual 
heart, and people are loath to destroy an 
ancient fabric, even though a new one is 
more useful and better satisfies the reason 
of their own day. In order that the an¬ 
cestral temples, the quaint u.sages of their 
forefathers, and congenial memories and 
ceremonial may live on, they are recon¬ 
ciled to commands uttered in their name. 
When men say 'The wisdom of our an¬ 
cestors,” the psychological emphasis is 
rather upon ancestors and ancestry than 
upon w'isdom. Men will make sacrifices 
of energy and time for the modem slate 
for the sake of its many generations, es¬ 
pecially in time of war, but also in combat¬ 
ing sedition or constitutional reform. 

The interest of a generation docs not 
cease with its regard for the past or for 
its own immediate comfort. The state is a 
continuing a.ssociation. It is possible to 
appeal to men at work, and to appeal suc¬ 
cessfully, in the name of future genera¬ 
tions. Some, indeed, find their own per¬ 
sonal Immortality in that of the state; 
others cannot deny the claims of their own 
children or those of their family in a wider 
sense, and they work to make the state a 
“better place” for them. To maintain the 
continuing association becomes so para¬ 
mount a consideration with most men 
that they give money, energy, and obedi¬ 
ence, and then regard the consequent bur¬ 
den as light in terms of the promised re¬ 
sults. This is particularly true of war for 
the defense or increase of a country’s do¬ 
minions. Another aspect of it was inter¬ 
estingly observable in fascist Italy; almost 
the whole appeal to the people to suffer 
subordination and discipline was ex¬ 
pressed in terms of the state's futurity, 
and the Corporative Constitution began; 
“The Italian Nation is an oiganism hav¬ 
ing ends, a life, and means superior in 
power and duration to the single individ- 
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uals or groups of individuals that compose 
it.” Likewise in nazi Germany the Volk 
and the race were manipulated to secure 
obedience, self-sacrifice, and abnegation, 
in view of the future of the Reich. The 
Soviet Union relies on much the same 
grounds for a considerable part of the obe¬ 
dience of its citizens in accepting basic 
conversion of the economy rather than 
plentiful consumption goods. They have 
even circulated the phrase that the pres¬ 
ent generation is ”the manure of the 
future.” 

Democratic governments are equally 
influenced, except that their decisions be¬ 
tween present and future are made by the 
developing choices of free citizens. Meas¬ 
ures to defer consumption are not popu¬ 
lar where they are severe, and democracies 
find it difficult though not impossible to 
entrust government with such powers. 
T'hc keynote of such acquiescence is ex¬ 
pressed in Burke’s superb phrases: 

Our political system is placed in a just corre¬ 
spondence and symmetry with the order of the 
world, and with the mode of existence decreed 
to a pernianent body composed of transitory 
parts, wherein, by the disposition of a stupen¬ 
dous wisdom, moulding together the great 
mysterious incorporation of the human race, 
the whole, at one time, is never old, or mid¬ 
dle-aged, or young, but in a condition of un¬ 
changeable constancy, moves on through the 
varied tenour of perpetual decay, fall, renova¬ 
tion. and progression. 

Feelings like these are evoked in the ma¬ 
jority of men and women by the modem 
state more than by any other institution 
of our day. There was a time when the 
churches lived by such sentiments and 
taught and succored the poor, as a result; 
and though those days have gone by. the 
churches seem to be entering into an era 
of knowledge of their application, through 
cooperation with the political parties of 
their choice. In vinue of these sentiments, 
the state acquires authority and power, 
for men will obey its commands when 
these things are recalled, though obedi¬ 
ence might be otherwise distasteful. 

Vastness of Territory. Then the state 
extends, as a rule, over a wider territory 
than other associations; it rules wherever 


territorial extent of authority is techni¬ 
cally essential to effective and economical 
operation. The state has an advantage 
and so is obeyed. For example, it proved 
impossible to induce the United States 
Congress to allow' any private enterprise 
to acquire power over so large a territory 
(two thirds the size of England) as that 
required to develop the hydroelectric re¬ 
sources of the Tennessee Valley Author¬ 
ity, yet it was essential that the whole of 
that territory be administered under a 
single hydroelectric and agricultural plan 
if it was to yield its maxiiiiuni values.^ The 
same idea is valid for the transfer to gov¬ 
ernment ownership and management of 
the British transport, electricity, gas in¬ 
dustries and iron and steel. 

Stability and Order. Finally, the state is 
embodied in institutions and forms which, 
more than any others, are identified with 
the supreme guarantee of stability and 
order over the centuries. Now, struggles 
have occurred to decide which, among all 
the possible millions of rules, should be 
established. But all people have found 
the need for security. Whatever men's ulti¬ 
mate values, all require at least some cal¬ 
culable basis. Suppose social activities and 
obligations were as unpredictable and as 
uncontrollable ;:s the weather, and you 
would obtain some small forecast of the 
misery of men’s lives. The weather does 
not matter very much, for all ordinary pur¬ 
poses. in a manufacturing country, but it 
means life and death to an agricultural 
people. And men in the past have been 
alternately so disappointed and so elated 
at the hazards of the harvests that they 
have attempted to reduce them to order 
by making the elements into gods to 
whom they pray and sacrifice. 

Man has plotted out time itself and 
charted the minutes and the days. The 
moment man becomes dependent upon 
others, even in the slightest degree, and as 
soon as social expectations are established, 
an order must be maintained in the re¬ 
cording and valuation of time. Only the 

I Cf. Herman Finer, International Lessons of 
T.VA. (Montreal, 194/1), and Herman Prichett, 
The Tennessee Valley Authority (Chapel Hill, 
ms), Chap. I. 
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unsocial beings have no order in time, 
such as infants and artists and tramps. 
But all others are bound to fix time. So 
with all other aspects of human behavior; 
some things must be fixed in order to re¬ 
lieve men of worry and anxiety, to act as 
a set basis for all the superstructure of in¬ 
dustry, religion, and family life, and to be 
a measure of values and power. Men can¬ 
not bear the stress of encountering tfie 
unfamiliar. This is, in fact, what makes 
people save instead of at once consuming 
all they produce. Order is therefore nat¬ 
ural to human kind. The state is one of 
the many institutions created, in part de¬ 
liberately and in part unconsciously, to 
obtain the benefits of order, and it offers 
these benefits over a wider extent of hu¬ 
man contacts than does any other institu¬ 
tion. 

The more complex the industrial opera¬ 
tions of any society, the more complicated 
and refined its wants; and, as in our own 
day, the more that men dread economic 
and spiritual insecurity, the more the de¬ 
pendence on government and even the 
.support of centralization and executive 
stability. 

Nor is this all. The aid of the state is 
called for because, though a large number 
of people might act simultaneously, con¬ 
tinuously, and similarly for the attainment 
of a desirable end, yet without a pre¬ 
arranged rule, there is possible at any time 
either too much or too little effort to assure 
the object. The state is regularity and asso¬ 
ciated effort, and it thus overcomes^ the 
waste caused by people giving in the 
wrong proportion at the right time or in 
the right proportion at the wrong time. 
Further, the moods of men are changeable 
from day to day, and their passions func¬ 
tion intermittently. Intcrmittency of pas¬ 
sion and alternation of moods render a 
common rule and a special instrument in¬ 
dispensable. Hence the cry for the state, 
which is a cry for the imposition and com¬ 
mon acceptance of a rule ultimately con¬ 
trolling behavior, to regulate passion, 
moods, and attention, and to direct and 
apply them to an associated purpose. 

Two illustrations are of eminent inter¬ 
est for our timef First; it has been found 


unwise to rely upon individual acts of 
charity for the maintenance of public as¬ 
sistance and hospital care, so that it has 
been necessaiy for governments to organ¬ 
ize and subsidize care for the poor and the 
sick. Hence, the central government of 
unitary states and the states in federal gov¬ 
ernments have assumed the administration 
of an enormous apparatus of public char¬ 
ity. Our second example came into being 
because provision by individuals against 
their own misfortunes in unemployment 
and sickness cannot be perfectly relied 
upon; because, also, the consequences of 
their improvidence will affect others; and 
because, again, a large proportion of the 
population finds it difficult to save out of 
their small income. 'I'hereforc all states 
have established elaborate schemes of so¬ 
cial security which are dependent on uni¬ 
versal or almost universal compulsory cov¬ 
erage. The universal coverage produces 
marked economics in administration and 
through the effect of averaging the risk.'-' 

THE CONDITIONS OF STATE ACTIVITV 

Age, vastness of territory, stability and or¬ 
der: these are the qualities of the state 
w'hich bring it great potential powers. But 
if the state is to use that power effectively 
in acts of government—if it is to be suc¬ 
cessful in both politics and administration 
—certain conditions must be fulfilled. The 
first of these is the presence of social con¬ 
viction. 

Social Conviction shows its importance 
in several ways: 

(]) Only a good society makes a good 
state. The State's activity is never much, 
if at all, better in quality than the moral¬ 
ity, the wealth, and the knowledge of the 
individual and groups which form the 
state. It often happens that the best brains 
and characters in society do serve the state, 
but the number of such minds is small 

»The best survey is Abraham Epstein’s /n- 
security, a Challenge to America (New York, 
1938). Also very enlightening is the Interna¬ 
tional Labor Office Report, No. 4, Principles 
of Social Security (May, 1944); cf. also William 
Beveridge, Report on Social Insurance and 
Allied Services (New York, 1943): United States 
Social Security Board, Annual Report, 1948, 
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compared with the aggregate which re> 
mains in private industry, science, educa¬ 
tion, the churches, and elsewhere. Gener¬ 
ally there is no higher level, more often a 
lower level in the cabinets and legislatures; 
and the incentives of officials lake their 
tone, too often, from the social circles from 
which they are recruited. Whether there 
shall be competence, justice, and generos¬ 
ity in the activity of the state depends on 
whether these things are already present 
in society, and the state has no special 
additional cpialities belter than the level 
attained by its environment. On the whole 
it may be said that the state is much better 
off now in this respect than in the past and 
becomes increasingly better, owing to the 
establishment of methods of training and 
discipline which are considered in the 
chapters relating to parties, which select 
legislators, and to the civil services. 

(2) Social forces make state activity. The 
state does not become active unless there 
are individual and social forces moving 
towards this end: spiritual forces, that is, 
wdiic.h are productive of community and 
association. 'These forces arc of many 
kinds. It is not absolutely essential that 
the forces should be articulately expressed 
—it is enough if they arc fell—but they 
must exist if the .state is ever to become 
active. These are the moral iiltimates of 
individuals and a.s.sociations, and they de¬ 
termine the scope and the direction of 
their energy. It may be said that these ulti- 
rnates are not moral, but physiological, 
being dependent in the last resort upon 
the physical composition of human be¬ 
ings. Be it so! But men have called these 
things God or the Devil. Every man is a 
fanatic about something; he is convinced 
that .something is of higher moral value or 
God-value than all other things, and it is 
this fanaticism which, at a certain tempera¬ 
ture, involves the association of others to 
secure its satisfaction and social realiza¬ 
tion. 

Zealots believe themselves providentially 
appointed to undertake crusades, and they 
regard plain occurrences as divine inter¬ 
vention. The best contemporary example 
of this relates not to existing state activity 
but only to that which is advocated. The 


must radical Bernard Shaw, the great di¬ 
vine, proposes the equalization of in¬ 
comes. If the reasons for this reform are 
followed, step by step, back towards the 
ultimate moral basis, we arrive at the Life 
Force, that wliich is before reason and 
which causes us to choose and contrive. 
In Man and Superman his Don Juan 
exclaims that as long as he can conceive 
of .some being better than himself, he is 
unc^asy if he is not making efforts to open 
the way for it if not actually to create 
it. He was utterly at the mercy of this 
compulsion. Inside him the Life Force 
urged him on to become clearer-sighted, 
to more searching and comprehensive self- 
consciousness. After millions of years, of 
trial, this same Life Force had evolved 
the eye to enable human beings to pro¬ 
gress by avoiding fatal dangers and ex¬ 
ploiting things that could help them. 
.Shaw’s Don Juan held the religious iaith 
that the Life Force was evolving a mind 
that, like the eye, could more clearly 
see the purpose of Life and so enable 
men to assist that purpose instead of 
obstructing it by .shortsighted aims. 

This Shavian ultimate finds its complex 
incarnation in concrete suggestions for the 
reform of human behavior and seeks to 
find its expres'^^i; n, if necessary, in the 
slate. And so with two other such ulti- 
mates; the Nazi and the Soviet. 

Hitler’s first principle was Deutschland 
iiber Alles: it was the duty of the superior 
Nordic “race” to rule the entire world. 
Since the other great Nordic cidtures—the 
Greek and Roman—had crumbled be¬ 
cause of the addition of blood ot alien 
people, the German state now had to 
maintain the purity of the German “race.” 
It alone had physical and mental qualities 
of high enough caliber to be “culture- 
creative.” Thus Hitler: » 

What wc see before us of human culture to¬ 
day, the results of art, science, and techniques, 
is almost exclusively the creative product of 
the Aryan. But just this fact admits of the 
not unfounded conclusion that he alone was 
the founder of higher humanity as a whole, 
thus the prototype of what we understand by 

3 Mein Kampf (New York, 1940), p. 398. Per¬ 
mission Houghton Mifflin. 
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the word 'man*. . . . Exclude him—and deep 
darkness will again fall upon the earth, per¬ 
haps even, after a few tliousaiid years, human 
culture would perish and the world would 
turn into a desert. 

Consequently, the Nazis established a pat¬ 
tern of world conquest to subordinate the 
inferior nations of the world. 

The Soviet dictatorship has stressed the 
liquidation of classes, believing that as 
long as classes exist, unemployment and 
poverty are inevitable. The general prin¬ 
ciples of article i of the 1925 constitution 
of the Russian Socialist Federated Soviet 
Republic state its objective: 

. . . to guarantee the dictatorship of the pro¬ 
letariat for the purpose of suppressing the 
bourgeoisie, of abolishing the exploitation of 
man by man, and of bringing about Com¬ 
munism, under which there will be neither 
division into classes nor state power. 

And Chapter 1 of the constitution of the 
U.S.S.R. of 1936 redeclares the principle 
and reports progress.^ 

In the degree in which men are san¬ 
guine that their values should stand above 
all others, they will (like the Soviet rulers) 
force their rule on society through govern¬ 
ment by all means at their disposal, even 
the most violent and brutal. Even democ¬ 
racy once forced its own triumph by revo¬ 
lution, and in the last resort, contending 
with despotism, whether fascist or com¬ 
munist, it cannot be suicidal. 

(3) Intensity of feeling creates activity. 
Now if the human and environmental 
forces operate at a certain pitch of inten¬ 
sity, there will be state activity whether 
the politicians and statesmen, all those 
officially occupied with politics, desire it 
or not. It depends upon the intensity of 
the feeling, and upon the insensitiveness 
of the official legislators, how long the 
transmutation of social forces into state 
activity can be retarded. 

(4) Without social conviction the state 
fails. If the state undertakes any activity 
which is not based upon the necessary in¬ 
tensity of conviction in a sufficient number 
of people, it cannot be successful for long. 

* Cf. Ernest T. Simmons (ed.), UJSS,R,, A Con- 
cisc Handbook (Cornell, 1947). 


The duration of successful state activity 
depends upon the duration of the convic- 
tional energy nourishing it, and as convic¬ 
tion flags, state activity deteriorates. Thus, 
it may be possible to get almost perfect 
success for a time, when the people are 
excited, as in a war or after extraordinary 
events like earthquakes or epidemics or 
upon tlie accession to power of a man or 
woman whose personality is abnormally 
compelling. But eventually, such convic¬ 
tion, born of excitement, dies. Again and 
again, the Italian Fascist government com¬ 
plained that the Fascist party and admin¬ 
istration were lukewarm and lax. And the 
speeches of Stalin and other Soviet leaders 
to the Russian Communist party are full 
of reproaches that the Plans are not ful¬ 
filled in quantity or quality, that managers 
show lack of initiative, and that the build¬ 
ing of categories of administrators by effi¬ 
cient promotion is a failure as the result 
of slackness or favoritism. When convic¬ 
tion does not naturally reach an intense 
pitch, and when it is short-lived, successful 
state activity is impossible without a spe¬ 
cial process of stimulating feeling and 
spreading knowledge, the latter being fre¬ 
quently a means to the first. 

Those most sensitive to these latent 
forces are obliged to stimulate them to a 
point which will produce activity. To this 
end they try to disengage the lineaments 
of the forces to be promoted or controlled. 
As the common phrase goes, they are 
obliged "to bring home” the matter to 
those who have the psychological and 
physical power at their disposal. This 
process of stimulation, otherwise known 
as propaganda, promotes the disposition 
to obey when the orders are given as soon 
as the "movement” is under way, and 
thereafter when a settled administration is 
established. 

Democracy itself is kept alive only by 
constant demonstrations in its support; a 
high percentage of voters is maintained 
only by canvassing and propaganda. Peo¬ 
ple are worried into keeping the nation 
healthy by meetings presided over by 
prominent persons and by "Health 
Weeks,” and, even so, thousands of lives 
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are lost in each month (especially in the 
United States) despite “Safety Weeks.” 
For this process there is a technique which 
is appropriate to the psychology of the 
people to be convinced and is based on 
the apparatus of propaganda. Experience 
has shown that no great branch of state 
activity has been advocated or resisted 
without this technique’s including an 
armory of lies. But the agitator and the 
zealot cannot perceive that their argu¬ 
ments are so exaggerated that the truth is 
continuously suppressed, while they stig¬ 
matize beyond tiie true limit the untruths 
of their opponents. So always and today 
in all political parties. 

There is a relationship between propa¬ 
ganda and education, but those interested 
in education are really saying; “In my 
father’s house are many mansions and you 
may choose whichever you wish to dwell 
in. 1 have truthfully described them all.” 
The propagandist's doctrine is: “In my 
father’s house there is only one mansion, 
and it is ruled not by my father but by 
myself: and, in fact, I am my own father!” 

Failing Comnetion, Coercion and Re^ 
ward. If the state commences to act before 
.sufficient feeling has been generated, and 
before knowledge has adequately been 
spread, or if it tries to act when conviction 
has dissolved, it cannot be successful save 
by special coercion or special rewards. It 
has to fine or imprison or sometimes even 
to kill the dissentients, lest conviction be 
further weakened by imitation, and in the 
case of the dissentients themselves, it has 
to compel behavior by sanctions other 
than the intrinsic value of the conviction 
itself. As a rule, the convinced are so en¬ 
raptured by the importance of their con¬ 
viction that they go to great lengths; they 
shame, bully, ostracize, and often torture 
and kill, in order to make others conform. 
Indeed, given the nature of man and soci¬ 
ety today, government is impossible with¬ 
out some incidental violence. Thus, in the 
Nazi state, coercion was, and in the Soviet 
state is, used cnishingly to the uttermost; 
the Gestapo in the one and the N.K.V.D. 
and “forced labor” camps in the other are 
the most conspicuous sign of homicide as 


government.® In democracies there is still 
some coercion, but it is drastically limited. 
Theory does not condone it, and institu¬ 
tions reduce both its necessity and preva¬ 
lence. In order to mitigate the pains ot 
unconvinced obedience and yet obtain 
success, the state has often had to oi^an- 
ize the education of its citizens by formal 
public teaching, and by the issue of proc¬ 
lamations, preambles to laws, instructions 
on official forms and cards, and detailed 
memoranda and orders to local governing 
bodies. Indeed, within the last quarter- 
century, the problem of public relations 
has become outstanding in public admin¬ 
istration, and all governments are now 
equipped very elaborately “to project” to 
their citizens the nature of the work they 
are doing.® 

Material Resources the Sinews of the 
State. If the factors already indicated are 
present in society, the slate may still not 
be successful unless there arc available for 
it the appropriate material resources. 
There is rarely an activity of the state 
which does not require material resources 
for its support, and this may mean one of 
two things, or both of them: either (i) 
there must be an adjustment of the constit¬ 
uents of expenditure, less being spent on 
other things in order to make a fund for 
the new; or ( 2 ) a greater aggregate amount 
must be somehow produced in order to 
pay for the new activity and yet maintain 
the other lines of expenditure unimpaired. 
In the former case, the material sacrifice 
will lie in the decrease of other satisfac¬ 
tions; in the latter case, in the need to 
work harder to produce more. We may be 
asked to spend less in our own sponta¬ 
neous way in order that something called 

^Cf. David Dallin, The Real Soviet Russia, 
2iid edition (New Haven, 1946); John Fisher, 
Why They Behave Like Russians (New York, 
1947). 

® James L. McCamy, Government Publicity 
(Chicago, 1939); Francis Williams, Far/iamenf, 
Press and Public (London, 1946). It is not sur¬ 
prising that in fascist Italy and nazi Germany 
(and still in the II.S.S.R.) this instructional 
or premagandist function of government was 
carried to the highest degree and was, of 
course, concentrate in various government 
offices or the parallel organizations of the one 
political party allowed to operate. 
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the Empire or the Commonwealth or the 
Republic or the Soviet State may flourish 
or be better prepared for war. The normal 
way adopted by the modern state to bear 
the biJiflen is to ta.\—that is, to deprive 
us of part of our material resources. But 
this is not the only way in which members 
of the state are made to bear material 
burdens; for every activity of the state, 
even when there is no direct visible tax, 
alters economic conditions to the advan¬ 
tage of some and to the disadvantage of 
others. The tax, if we care to use that 
term, exists though it is not visible. The 
question is, can we, and will we if wc can, 
give up other satisfactions for the satis¬ 
faction the state is to afford by its activity? 

This question applies to democratic 
states, in which to a very large degree pri¬ 
vate enterprise and private property still 
prevail. In tlie Soviet Union practically 
all property and enterprise are under 
public ownership and management, and 
the decision is made by the central plan¬ 
ning body as part of the annual or quin- 
(]uennial arrangements of production. 
The quantities and qualities of goods and 
services to be produced by authority im¬ 
pose directly the material burdens the 
citizens must bear. The ability of the rul¬ 
ers to coerce the citizens is almost absolute. 

The activity which demands more than 
the utmost amount po.ssessed or borrow- 
able must obviously fall short of perfec¬ 
tion. Yet there are schemes of state activ¬ 
ity occasionally suggested which are seen 
to depend for their efficacy upon more 
than society possesses or can acquire. But 
it is also true that some schemes, like the 
nationalization of railways or mines or 
hydroelectric power or housing or medical 
service, might cause an increase of the 
available resources. This is the uttermost 
limit of success which depends upon mate¬ 
rial resources. Further, society may desire 
not one but a number of state activities. 
In such a case, the resources to be spent 
upon any one activity are limited by the 
demand for resources for others, and this 
means that the success of one activity is 
limited by the intention to secure success 
in others. Those states are in the aggregate 
most capable where resources have been 


carefully portioned among the whole sc¬ 
ries of desires. 

Definition of Purpose, Given conviction, 
coercion, and resources, success is attain- 
able only in proportion to the clarity and 
precision with which the purpose of the 
activity is defined. The appropriate ma¬ 
chinery and expenditure cannot be de¬ 
vised unless the aim is clearly defined; and 
the enterprise of officials either goes be¬ 
yond the purpose or is stultified by uncer¬ 
tainty. In the modern state the following 
authorities are responsible for definition: 
the groups which advocate the purpose; 
the public, which is canvassed for its sup¬ 
port; political parties, which organize the 
electorate and offer them satisfaction in 
return for votes; the legislative bodies, 
which discuss the proposal with more de¬ 
tail and state the intention in law; the 
cabinet, which initiates and guides this 
discussion; the technical experts like the 
civil service and special commissions of 
inquiry and official planning agents, who 
bring exactly recorded science to the so¬ 
lution of problems where these are soluble 
only by such application; and the civil 
service and courts of law, who must inter¬ 
pret the purpose in its relation to specific 
cases. If these define and fix the purpose 
well, state activity is successful; if not, 
their shortcomings are translated into its 
failure through confusion, ambiguity, in¬ 
consistency, vagueness regarding who is 
responsible, and so on. 

The Executive Apparatus, Nor is this 
all. The state must have at hand an exec¬ 
utive machine. It must solve the problenis 
of (i) its personnel, (2) its technical appa¬ 
ratus, and (3) its territory.^ 

(1) It must secure officials sufficient in 

7 Cf. Dwight Waldo, The Administrative State 
(New York, 1948), for an uncommonly gifted 
treatment. Cf. also John M. Gaus, Reflections 
on Administration (Alabama, 1947); Woodrow 
Wilson, “The Study of Administration," 
Political Science Quarterly, 1941, pp. 481 ff. 

(a reprint from 1887); Leonard D. White, The 
Federalists (New York, 1948); and, currently, 
the journals Public Administration Review 
(Chicago) and Public Administration (Lon¬ 
don); Francis Hekking, Reflexions sur la 
Mecanique Administrative (New York, 1943) 
and Point d*Administration, Point de France 
(New York, 1944). 
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zeal, honesty, knowledge, and numbers, 
and it must establish material and spirit¬ 
ual rewards which will produce the quali¬ 
ties needed when they are not spontane¬ 
ously available. Now. there are not many 
men or women in the world who have the 
ability to fulfil the extraordinary demands 
of the difficult offices; or, again, other sat- 
isbictions may pre-empt their energies. 
This is true of every branch of adminis¬ 
tration, and of all arts, crafts, and sciences. 
While we recognize in everyday life the 
truth that the world is a place in which 
the average of ability is low% and that gen¬ 
ius is rare, we seem to expect more of 
these qualities in state activity than else¬ 
where, or, at least, we tend to expect such 
a quality of enterprise by the state that 
more genius than the world's actual supply 
would be reipiircd to produce it. It should 
not be forgotten, however, that there is no 
reason to expect more ability in the pri¬ 
vate administration of business than in 
public administration. 

The great administrators have recog¬ 
nized the need of making their colleagues 
and subordinates in their own image, by 
embodying the results of their own inspi¬ 
ration in rules, and of adapting rewards 
and punishments to the incitement of 
those whose natures are unprompted by a 
native and undying flame. For it may hap¬ 
pen that even a Hitler, a Mussolini, a 
Lenin, or a Stalin cannot transfer to his 
immediate followers, still less to the mil¬ 
lions of average people throughout the 
territory, the intensity of his own convic¬ 
tions and the corre.sponding incessant de¬ 
votion and activity necessary to their ful¬ 
fillment. 

Every activity requires its special tech¬ 
nique, and the success of the administra¬ 
tor depends upon its possession. To secure 
the success of state activity, the same rule 
must be followed as in any other individ¬ 
ual or social activity, officials who have the 
necessary technique or the capacity to ac¬ 
quire it mu.st be appointed. It would not 
be necessary to insist upon this quite sim¬ 
ple truth if it were not that the generality 
of mankind talk as if they believe that 
government is exempted from submission 
to this rule, and as if rulers had not for 


centuries attempted to get along with 
friends, relations, kinsmen, coreligionists, 
or class comrades, instead of simply, with 
the able. 

(2) The state must acquire the appro¬ 
priate apparatus to overcome distance, 
time, force, and gravity—it must climb 
mountains, cross seas, receive and send 
messages, overtake runaway offenders, in¬ 
stall natural-science laboratories and tele¬ 
phones, provide guns, organize armies, 
and shout with a radio voice. 

(s{) The state must properly dispose its 
officers, and distribute its powers territo¬ 
rially, at the center and at the extremities. 
Moreover, this machine must be properly 
adjusted to the organs of public opinion 
and lawmaking, in order that they shall 
propel and control it and that it shall be 
able to scr\'e them with technical skill. 
The organization of public opinion and 
legislation themselves need to be deli¬ 
cately responsive, w'ise, and dutiful. The 
appropriate form of administrative ar¬ 
rangements for each activity, and their 
relationship to other parts of a system, re¬ 
quire exceedingly subtle judgment for 
success. 

Wholesale Administration and Effi- 
ciency. Finally, when all this is at hand, 
there is still a po.ssible defect in the perfect 
scheme. Where all-inclusivene.ss is an es¬ 
sential condition of success, the state may 
not be able to treat every case upon its 
individual merits, making allowances for 
idio.syncrasies, aberrations, and abnormal¬ 
ity. it may have to operate by one rule 
which, though it elevates the nature of 
the subnormal, incidentally wounds the 
feelings and depreciates the morality of 
citizens of average or more than average 
standard. For though size is essential to 
success and yields grand benefits, it has in¬ 
herent possibilities of occasional malad¬ 
ministration. This has been seen where, 
in the large number of the social services 
the state has taken over, the responsibility 
was formerly fulfilled by voluntary socie¬ 
ties—education or unemployment com¬ 
pensation, for example. 

Yet. in the end, even these dangers may 
be avoided by devising a machine of the 
appropriate complexity and sensitiveness. 
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The Distant Result and the Immediate 
Success. StiJJ thfic may be unexpetted 
and unwanted cflecis of stale activity, 
due to the iiii])Cifett prescience of man¬ 
kind, so that its relative value may be 
much less than its immediate face value 
because it is being bought with costs 
which, though not immediately visible, 
are nevertheless expensive in the long 
run. For example, the imposition of uni¬ 
formity of religious behavior in Spain 
through the Inquisition contributed to 
Spain’s economic impoverishment, to the 
loss of its world status, and to the stifling 
of its scientihe development. The mer¬ 
cantile system helped to impoverish and 
disafiect Ireland in the British Common¬ 


wealth, and partly caused the Americail 
secession. I'he Prohibition laws in the 
United States were put into execution at 
the cost of the creation of habits of vio¬ 
lence and disrespect for law and majority 
rule. Social welfare administered by the 
state and paid for from taxation may sap 
individual enterprise and thrift if the 
known safeguards are omitted for the 
small proportion which investigation 
shows to be lax. The institution of meas¬ 
ures to secure full employment must have 
some limiting effect upon certain civic 
liberties; the balance must be struck. 

These large problems always lie in the 
background of state activity and ought to 
be counted in among its conditions. 
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Yet this objection which the men of democracies make to forms is the very 
thing which renders forms so useful to freedom; for their chief merit is to 
serve as a barrier between the strong and the weak, the ruler and the people, 
to retard the one, and give the other time to look about him. Forms become 
more necessary in proportion as the government becomes more active and more 
powerful, whilst private persons are becoming more indolent and more feeble. 
—I) E Tocqueville 

When we are dealing with words that arc also a constituent act, like the 
Constitution of the United States, we must realize that they have called into 
life a being the development of which could not have been foreseen completely 



by the most gifted of its begetters. It was enough for them to realize or to hope 
that they had created an organism; it has taken a century and has cost their 
successors mucli sweat and blood to prove that they created a nation. The case 
before us must be considered in the light of our whole experience and not 
merely in that of what was said a hundred years ago .—J u s r i c e 
H o I, M E s in Missouri v. Holland 
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Forms of Government, Especially Democracy 


THK DEMOf:RATlC SPIRIT 

We have seen that the state may he ex- 
presse-d in many activities and operate in 
many diverst? IVirms; and also tliat the suc¬ 
cess of the activity depends upon the ap¬ 
propriateness of the mechanism to the 
purposes sought. In tlie countries which 
concern us, the social power relationship 
has embodic?d itself in a general form of 
the state tailed democracy. But this term, 
literally, conveys no more—bur nt) less— 
than that government is, or ought to be, 
carried on by the people, “Democracy’' 
has come to mean so many different 
things, some very hostile to each other, 
that it needs careful analysis if misunder¬ 
standing and idle controversies are to be 
avoided, and if the possible and quite 
legitimate differences of connotation and 
its very varied institutional arrangements 
are to be revealed. We intend to deal with 
the subject only generally and briefly, for 
the particulars arc considered in subse¬ 
quent chapters; and some, indeed, we 
have already casually described. 

Political science has, since the earliest 
times, occupied itself with attempts to 
classify the forms of government, but to 
little purpose. For the facts to be classified 
were too many and too diversely combined 
to allow of a few simple and informative 
categories. Thinkers have, indeed, been 
sorely exerci.sed by a difficulty which leaps 
to the eye: are we to classify upon the 
basis of the legal residence of authority, 
or upon our judgment of the actual 

6 


sources of power: and. whatever our deci¬ 
sion. are w'c to qualify our classification by 
consideratifm of the actual manner, the 
purpose, and the temjier of the governors? 
For example, is an intolerant exercise of 
power by the majority to be considered as 
democratic governmentr Such a di.Ticulty 
already a.ssailed Aristotle, for he thr»ughi 
it insuilicieiit to say simply that the forms 
of government were three, monarchy, 
aristocracy, and the city or polity. He felt 
that he must go on to say that monarchy 
is tyranny, aristocracy is oligarchy, and the 
city is a democracy, wiien the purpose, 
irrstead of bein^, .he >erKTit of the whole 
community, is iiiat >1 the individual, 
or the few, or the many, respectivelv. 
Hobbes thought this npioper and wished 
to exclude the question of purpose and 
temper from the definition.* That diffi- 
cidty has dogged political science throiigli- 
oiit the centuries, and there are many to 
day who urge that Rousseau, the great 
prophet of the sovereignty of the people, 
is no democrat but a pre-Fascist or pre- 
Nazi because there W’cre no limits to the 
associated authority of this democracy 
over ihe individual! 

We need nor insist upon a consummate 
classification. It is enough if we know^ that 
such have been attempted and that they 


1 Cf. Leviathan, Chap. XIX: "There be other 
names of Govern men t, in the Histories, and 
books of policy: as Tyranny and Oligarchy: 
But they are not the names of other Formi» 
of Government, but of the same Formes 
misliked. . • 


[67] 



FORMS OF GOVERNMENT, ESPECIALLY DEMOCRACY 


are not of iniich value owing to the differ¬ 
ent personal prejudices wliith have gone 
to their construction. Enough, also, if we 
remember that no monarchy or dictator¬ 
ship has been allowed to govern, excepting 
de facto, for a short span of time (until 
some, or the majority, of the citizens have 
discovered the threat to their interests or 
beliefs), without the cooperation, control, 
or passive consent of the few’ rich or of 
the able or of the many poor.^ An enor¬ 
mous apparatus of force had to be used by 
the fascist states and is still maintained by 
the Soviet governnient. Enough, again, if 
we recognize tliat tJic purpose of tlie gov¬ 
ernors and the consecpiences of their rule 
have ever been of the essence of the defini¬ 
tion and title of the form of gcjvcrnmcnt, 
and that its mere machinery, ruled by 
one, or by an aristocratic council, or by 
all, has hardly ever been considered 
enough to deserve the name of govern¬ 
ment.® 

Democracy as a Doctrine of Protest. Ac¬ 
cordingly, democrats arc united in prin¬ 
ciple but divided on most details. They 
were and are united in u negation: that is, 
in their antagonism to arbitrary govern¬ 
ment by a monarch or a very few. Positive 
proposals, how^ever, find them widely di¬ 
vided; for some desire no government at 
all ,4 while the bulk, who admit the neces¬ 
sity of some degree of government, offer a 
large variety of scjlutions and patterns: 
ranging from the Whig ideal of a balance 
of authority and pow'cr between kings 
and lords and middle classes, to the Ger¬ 
man Rechtsslaal (explained below, Chap. 
36). to the queer, alleged “democracy'' 
of the Russian Soviet system. 

The truth is that European monarchy 
was attacked and overcome by hosts who 
kept a rendezvous with different motives 
and aspirations. The task accomplished, 

2 Cf. David IInine. Essays (London, 1875), Vol. 

I, Part I, Essay IV; A. V'. Dicey, The Relations 
between Law and Public Opinion in England 
(l.ondon, 1905), Lecture I. 
a Cf. Janies liiycc, Modern Democracies (New 
York, 1921), V'ol. I, p. 176. De Tocqueville 
defines the form of government by reference 
to its temper. Montesquieu also defines by 
temper as well as by machinery. 

^Cf. Kropotkin, Mutual Aid (London, 1904). 


the original interests continued to assert 
themselves, others arose by the way, and 
the machinery of each new government 
was cast in a mold fashioned by the pecul¬ 
iar and complex forces of those interests. 
These values were different; they are 
different; and they continue to differ; and 
since this is so, democratic institutions, 
hopes, and principles of criticism are nec¬ 
essarily of many kinds, so that democrats 
sometimes seem to each other either stupid 
or malevolent.^'^ Yet all are right, granted 
their spiritual point of departure; and we 
must examine the phases of that process 
which has its end in democratic institu¬ 
tions and the democratic temper. We 
must find the ultimate spiritual values 
sought by dcmocrais, the concrete social 
and economic changes demanded in the 
name of democracy, and the resultant 
machinery of government. 

Liberty as an Ideal versus other Ideals. 
For the sake of convenient exposition, as 
also because the division corresponds 
broadly to the facts, I divide democrats 
into those who seek liberty as the main 
end of government, and those who seek 
other values, like equality, which have 
seemed to require the democratic form to 
produce them. If we follow out the mean¬ 
ing of these ideals from their origin, wc 
shall find that quite different forms of gov¬ 
ernment result from each. The ideal of 
liberal democracy is expressed in a variety 
of familiar phrases, such as “Just govern¬ 
ment is government by consent of the gov¬ 
erned," or “Self-government," and it im¬ 
plies, in the wwks of various authors, vol¬ 
untary as.sociation for unhindered estab¬ 
lishment and operation of political par¬ 
ties, freedom of opinion, the subjection of 
government to popular control, the limi¬ 
tation of the sphere of government, and 
the universal possibility of active partici¬ 
pation in the process of government. Es¬ 
sentially what is sought is, for its own sake, 
the possibility of unhindered initiative 
and self-developing enterprise, and an 


® For example, in the controversies regarding 
proportional representation and in the con¬ 
troversies between the Bolsheviks and the 
milder schools of socialism. Cf. Leon TroLsky, 
Where is Britain Going! (London, 1926). 
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element, more or less lai;ge. but self- 
determining, of dissociation from the 
groups who make and control the state: 
a No-State Land. In proportion as men 
have wanted this, for itself and for its un¬ 
bounded inherent possibilities, they have 
insisted on those institutions, and those 
alone, which offer the measure of that lib¬ 
erty, and their central purpose has been 
to contrive limits to governmental action. 
They were not insistent upon universal 
franchise, provided there were a large 
enough measure of popular control to 
make government responsible; they did 
not press for direct» but only for represen¬ 
tative, government; and it was enough if 
representatives were but generally and 
not minutely bound to follow their con¬ 
stituents. 

Yet this ideal was never held for long by 
any man or class without other aspirations 
cro.ssing it, which decelerated and de¬ 
flected its original urge. Humanitarian 
feeling, patriotism, and loyalty to one’s 
social circle shaped and limited the expres¬ 
sion of the ideal, so that to the middle 
classes of the nineteenth century it was 
enough if such liberty were theirs and not 
the laborers*, while in Russia since 1917, 
liberty is conceived as proper for rulers 
but not for middle-class businessman, free 
labor, or peasant.® In other words, the 
ideal was not and never is quite disinter¬ 
ested. It has been evolved, and is still in 
evolution, under the pressure of one class 
after another, each of which reinforces 
the assault upon sovereign power. Those 
who have been utterly convinced of the 
supreme value of liberty have been ready 
to take grave risks on its account; like 
Kant 7 and Herbert Spencer they have 
contemplated the prospect of misery and 
death, in the faith that hitman perfection 
would ultimately result. For what might 
come upon that upward path—oppression, 

®Cf. F. R. Schlesinger, Sotnei Legal Theory 
(l.ondon, 19.13); Sidney and Beatrice Webb, 
Soviet Communism (London, 1941), 2 vols.; 
J. Towster, Political Control in the U,S^.R. 
(New York, 1948); Andrei Y. Vyshinsky, The 
Law of the Soviet State (New York, 1948). 

7 Principles of Politics, ca. and trans. by W, 
Hastie (Edinburg, 1891), Essay I, *'The Natural 
Principle of the Political Order." 


.social inequality, and generations of hu¬ 
man cruelty—they had small regard; they 
looked to the end, and believed that it 
would be so good that the rest must be 
stoically accepted. Siuii thinkers necessar¬ 
ily conflict with others who seek some such 
immediate good as economic equality, or 
what has been called a ‘‘democratic soci¬ 
ety,” in w'hich class privileges and distinc¬ 
tions have been abolished or murderously 
kept suppressed. 

Passion in Government. Liberty, in 
short, is claimed by some on its own ac¬ 
count, ivhile to otliers it is a means to some 
other end. The end determines the means, 
and the end has not always been such as 
to produce democratic: or freer institutions 
in the sen.se w^e have already assigned to 
them. The service of God in Calvin’s sense, 
for example, required freedom of the 
church from the commands of the state, 
and was, therefore, in a sense democratic; 
it also required democracy WM'thin the 
church. Yet so passionate a conviction was 
expres.sed in the importance of deeds and 
of obedience to God, that government 
was supremely necessary to enforce them, 
and the civil authority was required 10 be 
very severe in its support of a comprehen¬ 
sive theocratic regimentation of transgres¬ 
sors. Not only Jt Geneva but in Boston, 
these very posiibates formed the ba.sis of 
veritable tyrannies, though the rulers 
(like John Cotton) governed for the good 
of the people. Calvinism gave birth to 
theocracy, the rule of the godly, and not 
to democracy, which came later with the 
tide of revolutionary feeling against Brit¬ 
ain. For, ultimately, the Old 'I'estament 
taught that only the elect are saved and 
the rest are damned; it inverted the order 
which really urges men to demand free¬ 
dom, for it asserted predetermination and 
therefore excluded perfectibility, and if 
men are slaves of the Supreme Will and 
not masters of their own fate, what basis 
remains for a doctrine of political self- 
determination? Again, the ultimate mov¬ 
ing force of Rousseau’s faith was hatred 
of oppression, and therefore of economic 
inequality, and thus the belief that to se¬ 
cure harmonious, unoppressive, and "nat¬ 
ural” civilization, economic equality was 
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cssential.8 His democracy was made for 
this purpose, but to level men requires a 
mighty force, and this clearly threatened 
his freedom. Hence Rousseau’s institutions 
culiiiinated in the umpialified rule of the 
majority, witij a perfect, unlimited sover¬ 
eignty,® carried out by representatives 
who were strictly accountable mandatories 
of the people and intolerant of any gospel 
wliich coiiilicted with the end of the state 
as declared by the majority. Equality may 
be the result, but the liberty sought by 
Humboldt, Kant, Jeflerson, de Toeque- 
ville, and Mill is abolished unless men 
shoidd, from that very equality, once 
more learn liberty’s allurements. 

Patience and Impatience in (Govern¬ 
ment, We have arrived at the essence of 
the differences among those who say they 
h(dd the democratic faith, and who yet 
diverge at once when they propose or 
actually establish their institutions. The 
essence of the difference lies in two things: 
(i) the compatibility of the interests pur¬ 
sued with government by consent of all, 
and (2) the patience and toleration of 
those who govern (and let us always think 
not in terms of the government, but in 
terms of the individuals and groups who 
ultimately govern). Tlie nature of the end 
of government may be such as to exclude 
such corollaries of the ideal of liberty as a 
limited sphere of government, freedom of 
opinion, meeting, and association, and 
dependence of government upon univer¬ 
sal suffrage. These may not be altogether 
excluded; they may be qualified in various 
degrees. Thus when intoxicating liquors 
are prohibited, liberty is partially extin¬ 
guished; no tuberculosis or diphtheria 
•'contact,'' perfectly detected, can legally 
avoid quarantine; the parliamentary sys¬ 
tem can be maintained only if members 
limit their powders of invective and denun- 


8E. H. Wright, The Meaning of Rousseau 
(London, 1929). 

1 am willing to allow that Rousseau was 
uncertain of this: but 1 would urge that 
the uncertainty arose from the desire to have 
the best both of the world of equality and 
the world of freedom without the surrender 
of the necessary hostages. Generous and emo¬ 
tional people often talk and write in this way; 
they are much more generous than Nature. 


E.SPF.CTALLY DExMOCRACY 

ciation. In fact, examination of the tenets 
of various groups and classes who have 
demanded democracy reveals that their 
notion is largely (not wholly) the product 
of their values: they are willing to go to 
the margin needed to satisfy these and no 
further.So much freedom, and freedom 
for such and such groups: beyond that, 
arguments are discovered to prove the un¬ 
fitness of others to govern. 

E’urther, and this seems to be the cause 
of modern anxiety regarding democracy, 
the governors or would-be governors or 
social philosophers urgently, passionately, 
immediately clernand vast reforms. The in¬ 
evitable result is to override the very things 
w'liich democratic theorists, who regarded 
liberty as their principal purpose, have 
held to be the es.sence of the democratic 
faith: namely, government by discu.ssion 
(that is. persuasion of the governed), and 
gradual concessions by the governing 
groups to the governed, with toleration 
for ininoritie.s, localities, and the individ¬ 
ual and with a tender regard for con¬ 
science and property. Often between 1919 
and the aftermath of World War II, men 
have been faced with the alternatives of a 
job or democracy. 

Modern states are actually faced by this 
formidable task: to secure speedily, and 
thereafter to maintain, a number of re¬ 
forms in the direction of greater economic 
and social equality, while excluding coer¬ 
cion and certainly bloodshed, and while 
still maintaining democratic institutions. 
I'here is the stress and strain. 

The Social Contract. The roots of mod¬ 
ern democracy lie in the Protestant 
Reformation of the sixteenth century, 
in the New Learning begun in Italy, in 
economic changes, and in geographical 
discoveries. The New Learning awakened 
the critical spirit by offering men the po¬ 
litical models of classical antiquity with 
which to compare and condemn their own 
system, while scientific discoveries, if they 
did not yet make the old cosmogony and 
its religious superstructures quite unten- 

10 For example, in France before the Revolu¬ 
tion of i8.|8~lhc pays legal. Cf. Lowes Dickin¬ 
son. Revolution and Reaction in Modem 
France, 2nd edition (London, 1927), p. 116. 
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able, at least raised doubts.^^ Economic 
clianges, caused partly by catastrophes 
and partly by new agricultural and com¬ 
mercial pursuits, changed the balance 
of property. Geographical discoveries 
brought knowledge (or legends) of other 
civilizations, offered new outlets for ad¬ 
venturous energy, and set men marveling 
and thinking. The old certitude—incor¬ 
porated in religious and social myths and 
popular ways, and thence subservient to 
government—was gone. Europe was dow¬ 
ered with Bibles in a tongue which the 
crowd could understand, and men like 
Erasmus, I.uther. and Calvin thundered 
not only at ancient religious institutions 
—which were then almost indistinguish¬ 
able from the other arm of society, kings 
and princes—but at beliefs. 

The political essence of the Reforma¬ 
tion was, on Luther’s side, the equal 
worth of all Christians (not “all men”), 
the unique value of their individual con¬ 
sciences, and the freedom of the religious 
conscience and behavior from the dictates 
of the secular prince.’2 Calvin reinforced 
the doctrines of the priesthood of the 
laity, went some way toward government 
of the church and of the state (which in 
Geneva was only another aspect of the 
church) by a representative council of the 
more considerable of the citizens, and re¬ 
turned again and again to the theme of 
men united with each other and with God 
by a covenant. Here were all the materials 
of democracy: government by the people, 
because (quoting from various of Luther’s 
tracts) each believer was “spiritually lord 
of all” and “faith is a voluntary matter 
which cannot be forced” by any one else, 
for “neiiher Pope nor Bishop nor any 
man has a right to dictate even a syllable 

’iCf. Jacob Burckhaidt, Civilization of The 
Renaissance in Italy (London, 1945); H. O. 
'faylor. Thought and Expression in the Six- 
f-enth Century (New York, 1920); W. E. Lecky, 
History of the Rise and Influence of Rational¬ 
ism in Europe (London, 1865): A. Wolf. His¬ 
tory of Science, Technology and Philosophy 
in i 6 th and lyth Centuries (London, 1935). 
IS Cf. James Mackinnon, Luther and the Ref¬ 
ormation (London, 1927-30), 4 vols. I do not 
forget Luther’s part in the peasants* rising, 
or his hostility to the Anabaptists. He dis¬ 
criminated; but the people did not. 


to the Christian without his own consent” 
and for the people but (in a Christian 
way), for “we may not become the servants 
of men.” .And what was the quintessence 
of the Irecdom of Christian men, the spir¬ 
itual value behind all? It was the uncom¬ 
promising. absohiie conviction that since 
only the individual person can discover 
the meaning of existence, he ought to be 
free to live it, for his “inward sense of 
judging concerning doctrine is a sense 
which, though it cannot be proved, is 
nevertheless absolutely certain.” I should 
rather say that precisely because it cannot 
be ultimately proved or disproved in any 
one, or by any one, it is accepted by the 
democrat to be as certain as any other 
person’s “inward sense of judging.” 

The Democratic Temper. T'his attitude 
may have either of two results according 
to the temper of the person: absolute 
certainty may lead to an attempt to impose 
it upon others, or it may lead to readiness 
to accept another's truth to be as good as 
his own, and therefore to enter into com¬ 
munity, so far as it is possible, to secure a 
reconciliation.The Certain have, in the 
flame of righteous indignation, created 
marvelous tilings, and they have broken 
states into bloody fragni* nis (for example, 
in the Amcric ok Civil War and the Rus¬ 
sian Revolution of 917) and have vio¬ 
lently and remorselessly taken life. The 
Patient have maintained peace, harmony, 
and unity, but in so doing they have an¬ 
nihilated incongruous (perhaps creative) 
emotions, beliefs, and hope.s. The one has 
caused battles between men; the second, 
battles of will within them. One may 
eradicate more than it intends; the other 
may kill, by its gradualness, the things 
whose survival and development it desires. 
This contrast of temper always arises, 
even on the rare occasions when men are 
unanimous as to their destination. Thus 
the democratic form of governments—the 
simple idea of government by the people 


IS On the political theories of Calvinists, see 
H. b. Foster, "Political Theories of the Cal¬ 
vinists before Exodus to America,” American 
Historical Remew, XXI, 481-503. 

Cf. R. B. Perry, Puritanism and Democracy 
(New York. 1944). 
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—is expressiljle in many different and 
complex ways. Let us remember, too, that 
the realization that life is short may have, 
broadly, one of two effects, according to 
the teinj)erarnciit: it may make men so 
impatient for reform and advancement 
that they even include assassination in 
their policy: it may cause resignation and 
a patient contemplative pity for the race 
of men and women condemned, alas, so 
soon to perish, while all is vanity. 

Perhaps the best illustration of tlie 
difference of temper is to be found in the 
constitutional conflict of the seventeenth 
century in Britain, of which American de¬ 
velopment w’as a beneficiary as well as 
being a contributor (in the eighteenth 
century). The constitutional conflict began 
as a religious conflict between Noncon¬ 
formist sects and the Crciwn as the head 
of the Church of England. But gradually 
there entered into that conflict considera¬ 
tions of taxation and property which 
sharpened the desire for control of the 
executive, and ultimately, the people who 
lent force to the claims of the parliamen¬ 
tary leaders, began to demand power for 
the common people. Though all professed 
much the same religion, and were brothers 
in arms to maintain the covenant of God, 
as soon as the question of ilic distribution 
of political power was raised, those who 
now represented the established and pros¬ 
perous order—the middle- and upper- 
class landowners—were quick to detect 
and rebut the implications of complete 
democracy. T he classic di.scussion of 1647 
between Ireton and Cromwell and the 
representatives of the common soldiers of 
the army—the Levellers—^reveals the effect 
upon democratic institutions of different 
tempers and aspirations. Broadly speak¬ 
ing, the soldiers (represented by John 
Wildman and Colonel Rainborow) main¬ 
tained that the battle was “not to be en¬ 
slaved’*; Ireton that it was "against despo¬ 
tism," and Cromwell that it was for the 
"equality of consciences." The difference 
betw'cen the first and the latter two is 
vital, for the first meant abolition of en¬ 
slavement of all kinds, political and eco¬ 
nomic, while Ireton’s demand was con¬ 
sistent with the mere establishment of 


siifeguards which would certainly redound 
to the religious advantage of everybody, 
but would redound more to the economic 
advantage of the prosperous than of the 
poor. Cromwell’s formula was certainly a 
sound answer to royal pretensions and 
would make for some popular participa¬ 
tion in government, but if consciences 
were equal, then those who possessed had 
an equal right to continue in possession, 
and the poor had not a better right to 
dispossess them. 

The soldiers attempted, as almost all 
radical democrats have done (and, indeed, 
as almost all rebellious people, even tlie 
rich and powerful, do), to avoid the ar¬ 
gument from the social consequences, and 
to insist only upon the argument from 
natural right—tliat is from the assump¬ 
tion that civil institutions did not yet exist 
—and that a primal sense of justice was 
consciously a political constitution for 
society. This way led to universal suffrage 
in the interests of the people. 

To this Ireton replied, fundamentally, 
that he meant to enjoy his own property 
and to safeguard the institution in gen¬ 
eral. To this end only those with some 
property—a forty-shilling freehold, for 
example—not being domestics or servants 
of others, should be permitted to vote, 
for these alone could have an independent 
political opinion and a permanent "in¬ 
terest" in the country’s welfare. But, to 
him, a kind of liberty was paramount even 
to property—"a peaceable spiritt which is 
suitable to the Gospell,” a "Kingdom 
wherein I may live in godliness, and 
honesty, and peace and quietnesse." For 
these things he would yield his property, if 
all others desired it. 

The ultimate issue then was this: should 
we move all at once from one constitution 
to another, on the passionate convictions 
of some men, or remain under the old 
state on the equally passionate convictions 
of others? Where was the spirit of God?— 
with the former or the latter? There was 
suffering either way if it were entered 
upon without regard for the other; for 
the first must cause the disruption of 
society as it was, and the second the con¬ 
tinued misery of the poor, 
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The solution is that if national exist¬ 
ence. the continuance of the sense of 
political community, is desired, the temper 
of both parties must be qualified by the 
recognition that the truth does not rest 
with either party, but in all together. God, 
Truth or the Ultimate Good, is discovered 
only in the assemblage of unique qualities 
in all persons. '1 here is the ultimate axiom 
of the democratic system, for, men being 
different, conflict (perhaps breakdown) is 
inevitable if the temper or the intellect of 
self-governing individuals is permitted to 
work unhindered by conscious regard for, 
or partnership with, others. 

Both Ireion and Cromwell—not unin¬ 
fluenced, I think, by their social and eco¬ 
nomic position—urged this theory. Ireion 
said; “I ihinke every Christian ought to 
beare that spiritt in him, that he will nott 
make a publiqiie disturbance uppon a 
private prejudice.” Cromwell constantly 
intervened in debate to urge the cultiva¬ 
tion of “a uniting spirit.” and when 
matters reached a point when it was de¬ 
cided that an adjournment for prayer 
might result in the return of the delegates 
with a fresh and more conciliatory idea of 
God’s will, Cromwell asked “that they 
should nott meete as two contrary parties, 
butt as some desirous to satisfle or con¬ 
vince each other.” Tliat, experience has 
since taught, is the essential principle of 
democratic government by the party sys¬ 
tem. Cromwell pierces even further into 
the psychology of practicable democracy. 
True it is that God may speak through any 
man, high or low: ”1 know a man may an¬ 
swer all difliculties with faith, and faith 
will answer all difficulties really where it 
is.” Yet there must be pause, for “we are 
very apt all of us to call that faith which 
perhaps may be but camall imagination 
and camall reasonings.” Difficulties 
must be considered. If any one is at liberty 
produce his scheme of a constitution 

C. H. Firth, Clarke Papers (London, 1891)* 

P- 3 * 4 - 

Ibid., p. 250. 

ir Ibid., p. 238. Cf. a similar train of reasoning 
in Junius Brutus, Vindiciae contra Tvrannos, 
historical introduction by H. J. Laski (Lon¬ 
don, 1924), p. 112. 


founded upon natural right, “and not 
onelv another, and another, butt many of 
this kinde. and if soe, what doe you think 
the consequence of that would bee? 
Would it not bee confusion? Would itt 
nott be utter confusion?” 

More, who knows God but all? Not 
each, let the term be marked, but all! 

No! though we must watch for the mani¬ 
festation of God in ourselves—and God 
is that which must move the conscience 
after earnest rational consideration — 
we must beware lest we act precipitately. 
“I would wee should all take heede of 
mentioning our owne thought and con- 
cepticjiis with that which is of God.” 

These two things are needful: (1) a 
tolerant watchfulness for the godliness in 
others, mixed with a strict interrogation of 
what wells up from our own inwardness; 
and (2) a disposition to live peaceably to¬ 
gether. That is, there must be a readiness 
to create and utter the result of our crea¬ 
tion—no passivity—and also a censorship 
of our own and other men's conceptions; 
and further, no temper of disunion. 

Yet all men optimistically believe that 
their perception of God, or the Good, or 
the Best Self is a satisfactory dispensation 
for all. Wildman was as sure as Cromwell, 
and Lenin, the despotic Socialist, as Karl 
Kautsky, the deinoci;;^tic Socialist. And, 
thus, Cromwell asserts that God is not the 
author of contradictions, that these are 
more as to means than ends. 

Even these optimistic beliefs, however, 
are proven wrong by daily experience, 
and democratic institutions become 
properly a compromise, with considerable 
conflict and suffering, between them all; 
for how'ever sternly we restrain the im¬ 
pulses in us, which we call God, some of it 
will out*—as in CromweH's theses—in its 
own pristine character. The full impulse 
of the democratic temper might disrupt 
society; and to the extent that peace is 
desired, men produce liberalism by reduc¬ 
ing democracy. This purpose has had to 
come about by the creation of institutions 
of restraint because men have not yet 

»e Clarke Papers, p. 237. 

Hegel's doctrine is similar, 
so Clarke Papers, p. 378. 
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learned enough, or cJeliberaieJy do not 
choose, to set up the restraints within 
themselves. Democracy niigiit operate per¬ 
fectly if the condition laid down by Crom¬ 
well for satisiactory discussion were 
present: 

that wee may all of us sot* deiiicasne ourselves 
in this husiiiesse that wee speake those thiiiges 
that ten<l to the uniting of us, and that we 
none ot us evercise our parts to straine thinges, 
and to leti thinges to a longe dispute, or to 
unnccessar\ contradirtions, or to the stirring 
uppe of any sudi seede of dissatisfaction in 
one another’s niindes as may in the least ren¬ 
der us unsatisfied one in another. I doe not 
speake this that anybody does doe ilt, butt I 
say this ought to become both you and mcc. 
that wee sue speake and act as that the end may 
be uiuson and a right understanding one with 
anoilier.21 

Jn proportion as this spirit does not 
exist, in projjortion as it cannot exist 
owing to uncontrollable impulses in man's 
thonght and behavior, a democratic form 
of government cannot but be turbulent, 
intolerant, violent.^^ The less passionate, 
willful, and fanatical reformers have 
recogni/cd this, and have in the last two 
hundred yeai^ postulated certain institu¬ 
tions to act as restraints until the time 
shall come—if ever it does—^when by some 
means, individual self-control shall be a 
sufficient guarantee of social creativeness 
and the satisfaction of appetites and in¬ 
terests, by the method of peaceful dis¬ 
cussion.“s 

We shall now indicate briefly the funda¬ 
mental spiritual impulses toward demo¬ 
cratic government, the groups of people 
interested in this form of government, and 
the various devices suggested as proper 
to it. 

The Spiritual Impulses. We have al- 


21 Ibid.t p. 201. 

22 Cf. Harrington, The Commonwealth of 

Oceana (edition of 1887), p. 67: "To the com¬ 
monweal thsman 1 have no more to say, but 
that if he excludes any party, he is not truly 
such; nor shall ever found a commonwealth 
upon the natural principle of the same, which 
is justice etc. 

28 I reton, as in G. P. Gooch, English Demo¬ 
cratic Ideas in the Seventeenth Century (edi¬ 
tion of 1927), pp. 139, 140. 
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ready spoken of the changes in the fif¬ 
teenth and sixteenth centuries contribut¬ 
ing to a movement of revolt against 
authority and to an assertion of indi¬ 
viduality. It is interesting to search out 
w’liat it w'as believed this liberty would 
produce, and w'O may do it by exploring 
the works of those who have contributed 
to the democratic tradition. Two things, 
to begin with, arc clear. First, the great 
theorists took certain claims for granted, 
not seeking to justify them, perhaps be¬ 
cause they were considered sufficiently 
ultimate as values to be impossible of jus¬ 
tification. The spirit of this 1 think, is 
rather what one finds in such a passage 
from John Locke’s On Civil Government: 
“Since a rational creature cannot be sup¬ 
posed, when free, to put himself into sub¬ 
jection to another for his own 
harm. . . Conse([ucntly, only a bald 
statement, without psychological analysis, 
is made. 

Secondly, the values were stated by 
people wdio, as a rule, WTre not in author¬ 
ity but fighting against it, and were there¬ 
fore obliged to discover or invent some 
rule to justify their revolt and their posi¬ 
tive claims. Or they were people who had 
acquired authority so recently, and 
usually by battle, that they still had to 
continue to encourage themselves and 
their followers. Once the battle for democ¬ 
racy was substantially won, as by the 
1830’s, even those—I might say, especially 
those—^who were already in possession of 
its benefits and whose social predecessors 
battled in original terms, because, as it 
were, revisionists. I'hat is, finding, like 
de I'ocqueville, that liberty had not come 
with democracy but was actually threat¬ 
ened by it, they claimed safeguards against 
the product they had conjured uj)—^im¬ 
pediments to produce liberal democracy. 
Thus, not all the views wc shall presently 
read led necessarily to government of 
the people by the people for tfie people; 
to that they led only when the grouping 
of society, the character of its activities and 
its temper, were propitious. 

Third, almost all felt resentment 

M Book II, para. 164. 
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against tyranny. Some, like La Boetie. 
were sensitive to the cowardice ol people 
who lived under it,'-*® and compared their 
degradation to that of beasts.*-*® Others, 
like Milton, inveighed against the results 
of a tyrant’s power, terrible because it 
was “boundless and exorbitant." 2? Paine 
said that the principle of kingship caused 
man to become the enemy of man since 
royal ambitions incensed them to hostili¬ 
ties.-’** I here was the ultimate unwilling¬ 
ness to be sacrificed unless for reasons 
which satisfy: "I am against the King or 
any power that would destroy God’s peo¬ 
ple, and I will never bee destroyed till I 
cannot helpe myself. Is itt nott an argu¬ 
ment, if a pylott run his shippe uppon a 
rock, or if a Generali mount his cannon 
against his army, hee is to bee resisted?" 20 
Could any one person be relied upon, 
asked Junius Brutus, to safeguard an¬ 
other’s life and welfare? Any one man was 
too mutable, too unruly and weak against 
his passions, to be so trusted. 

(J o perpetrate an anachronism, but a 
very useful analogy: observe that when, 
in 1924, it was proposed in the United 
States Congress to sell the Muscle Shoals 
hydroelectric development to Henry 
Ford, who would then use it to produce 
fertilizer, the proposal was resisted on the 
ground that although the first Henry Ford 
might be an administrative genius, there 
was no guarantee that when he died and 
his property passed to his heirs, they would 
equal or surpass their father in mana¬ 
gerial ability. Hence, it was argued, let 
the public authorities own, manage, and 
appoint.) 

A fourth, and a more powerful tend- 

Discours de la Senritude Volontairej ed. 
by Paul Bonnefon (Paris, 1930), p. 57. 

p. Ol. 

27 Prose Works (London, edition of 1900), Vol. 
fl. The Tenure of Kings and Magistrates, 

p i8. 

28 Rights of Man, ed. by H. IL Bonner (l.on- 

don, 1913), p. 75, According to Hobbes Levia^ 
than, Part a. Chap. 17 (Oxford ediiion, 1909), 
p. 130: . . amongst men, there are very 

many, that thinke themselves wkscr, and 
abler to govern the Puijlique, better than the 
rest; and these strive to reforme and innovate, 
one this way, another that way’’ . . . 

2® Clarke Papers, p. J173. 


cncy, w'as the denial that any one person 
or arbitrary grouping could be so certain 
of the righteousness of their values that 
control over their government was unnec¬ 
essary. This tendency began with Lutheran 
doctrines and found its way, as a crude 
and non rationalized enthusiasm, into the 
sermons and tenets of the new Noncon¬ 
formist sects. They spoke of “conscience," 
“grace,” and the “light of nature," whith 
informed individuals and gave them a 
sovereign validity. But in the hands of 
men like Cromwell, Locke, and Milton, 
and afteiwards of Paine, Humboldt, and 
J. S. Mill, the red-hot enthusiasms were 
molded by circumspect reason into weap¬ 
ons less cumbrous, if at once more destruc¬ 
tive of tyranny and constructive of lib¬ 
erty, in tiieir fine logic. Cromwell, as we 
have seen, urged “equality of consciences." 
Locke averred that every church is ortho¬ 
dox to itself: to others, erroneous or he¬ 
retical. Whatsoever any church believes, 
it believes to be true; and the contrary 
thereunto, it pronounces to be error.®® 
(The nazi and communist doctrines are 
strongly of this nature.) 

But the cpiiniessence of doubt, and 
therefore of the argument for freedom, 

Letters on T' !. ration (London, Warde, 
Locke edition), p. > i: “So that the controversy 
between cluirches about the truth of their 
doctrines, and the fruits of their worship, is 
oil f)olh sides etpial; nor is there any judge, 
either at Constantinople, or elsewhere upon 
earth, by whose .sentence it can he deter¬ 
mined. . . . The decision of that question be¬ 
longs onl\ to the Siipieme Judge of all men, 
to whom also alone belongs the punishment 
of the crioncous. . . . There is oniy one of 
these [the ways of the Churches] which is the 
true way to eternal happiness. But in this 
great variety of ways that men follow, it is still 
doubted which is the right one. Now neither 
the care of the cummonweallh, nor the right 
of enacting laws, docs discover the way that 
leads to heaven, more certainly to the magis¬ 
trate, than every private man’s search and 
.study discover it unto himself . . . if 1 be not 
thoroughly persuaded thereof in my own 
mind, then* will be no .safety for me in follow¬ 
ing it. No way whatsoever that I shall walk in 
against the dictate of my conscience will ever 
bring me to the mansions of the blessed. . . . 
Whatsoever may be doubtful in religion, yet 
this at lea.st is certain, that no religion which 
I believe not to be true, can be either true or 
profitable to me." 
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toleration, and democratic government, 
is this; that men have not the faculties for 
perfect and unchallengeable conviction 
regarding their ultimate beliefs: 

The articles of my religion, and of a great 
many other such shortsighted people as I am, 
are articles of faith, which wc think there are 
so g(K)d grounds to believe, that we are per¬ 
suaded to venture our eternal happiness on 
that belief: and hope to be of that number 
of whom our Saviour said, ^'Blessed arc they 
that have not seen, and yet have bclie\’ed." 

According to Milton, the truth is as 
divided among all men, who have no 
ability but to see according to the peculiar 
fashion in which they have each been 
shaped.^2 "Twenty capacities, how good 
soever'* are insufficient to contain “all the 
invention, the art, the w^'t, the grave and 
solid judgement” of England.^a “Neither 
is God appointed and confined, where 
and out of what place these his chosen 
shall be first heard to speak. . . 34 And 

yet in our own day, there are political 
doctrines and systems sanguine enough 
to locate this capacity for speech and gov¬ 
ernment exclusively in a few self-chosen. 

Wc could quote similar passages from 
the other authors we have mentioned, 
except that these belonged to an age when 
God had been replaced by Nature or 
Man or Science as a political standard; 
when, accordingly, politics were no longer 
discussed in Biblical terms. But religious 
feeling is indestructible: only the objects 
of worship are different, and behind all 

*i/bid., p. 292: “But we neither think that 
God requires, nor has given us faculties cap¬ 
able of knowing in this world several of those 
truths which are to be believed to salvation. 
For whatever may be known, besides matter 
of fact, is capable of demonstration; and when 
you have demonstrated to any one any point 
in religion, you shall have my consent to 
punish him if he do not assent to it.” 
Areopagitica, in Prose Works (London, 
Vol. II, p. 66: “God uses not to captivate 
under a perpetual childhood of prescription 
but trusts him with the gift of reason to be 
his own chooser. ... He [God] left arbitrary 
the dieting and repasting of our minds; as 
wherein every mature man might learn to 
exercise his own leading capacitv.” 

»8/6,d., pp. 80, 81. ^ 

Ibid., p. 98. 


lies the mystery which human faculties 
cannot understand; and hence for most 
men, the essence, if not the verbal vesture, 
of the arguments of Locke and Milton 
are of abiding validity. 

The ovcrtvhelming tendency, however, 
moved not exclusively by resentment of 
tyranny and doubt of truth; it soared 
upon the wings of man's positive crea¬ 
tiveness and was impelled by the over¬ 
whelming consciousness of individual 
worth. All other things might be doubt¬ 
ful, but this was certain, that God or Na¬ 
ture had implanted the seeds of good in 
every one and meant that they should 
freely bear their proper fruit. Evidence? 
I.et each one search his soul and appre¬ 
hend the message of his feelings, or cast 
the mind back to a time when government 
did not yet exist, or reason a little. There 
was evidence enough. And in truth, if that 
evidence did not suffice, let those who be¬ 
lieved othenvise, supporting tyrants, find 
a sufficient rebuttal; for none of them 
could have been stupid enough to have 
desired the government under which they 
groaned. Thus La Boetie: 

All sensate things, as soon as they possess con¬ 
sciousness, feel the evil of subjection and run 
after liberty . . . what accident was that which 
was able to denature man, the only being 
born, really, to live in freedom, and to make 
him lose the memory of his original being 
and the desire to regain it? 

And so many others. 

All this was systematized by John Locke 
—"a rational creature cannot be supposed, 
when free to put himself into subjection 
to another for his own harm”—^and his 
On Civil Government exercised a tremen¬ 
dous influence upon the Continent and in 
the American colonies. Indeed, to quote 
Locke is with certain differences of style 
and passion to quote Rousseau, Patrick 
Henry, and Thomas Jefferson. 

The early impulse which expressed it- 
self in theological terms as the spirit of 
God freely moving and developing itself 
in human beings, which it was sinful to 
confine or injure, became gradually more 
rational: the ends in Locke are self-main- 

3 » Op. ciL, p, 64. 
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tenance and development; in Rousseau, 
conservation and development of our 
“natural,” our good, selves; and in Paine, 
development of the “dormant mass of 
sense.” •*® In freedom Milton sought the 
value of fully developed virtue,and the 
progress of faith and knowledge. Jeffer¬ 
son emphasized the involuntary nature of 
belief (a most mportant point, linking 
this discussion with the theme in chapter 
I concerning man’s unconscious drives), 
and urged that uniformity of belief was as 
undesirable as unifonnity of face and 
stature.®® With Humboldt the joy in 
variety of human development was even 
more emphatically expressed and syste¬ 
matically treated. John Stuart Mill bor¬ 
rowed from him the motto, “The grand, 
leading principle, towards which every 
argument enfolded in these pages directly 
converges, is the absolute and essential 
importance of human development in its 
richest diversity," and then continued, 
but in a different age, its expansion and 
institutional form. To Kant, free activity 
was the only condition for a life at all 
worthy of man, for this alone, the sepa¬ 
ratist spirit—exhibited in his envious 
jealousy, his vanity, his insatiable acquisi¬ 
tiveness, and desire of power—awoke and 
fostered the development of his excellent 
capacities unto the day of the perfect 
society. Given liberty and equal conditions 
to what may not man aspire? There never 
was a,social contract; but the legislator 
ought to act as though there wcrel 
The essence of the democratic tendency 


3 ® Op. cit., p. 92: “There is existing in man a 
mass of sense lying in a dormant state, and 
which, unle.ss something excites to action, 
will descend to him, in that condition to the 
grave. As it is to the advantage of society 
that the whole of its faculties should be em¬ 
ployed, the construction of government ought 
to be such as to bring forward by a quiet and 
regular operation, all that extent of capacity 
wh eh never fails to appear in revolution." 

8 T Areopagitica, p. 75: “For God sure esteems 
the growth and completing of one virtuous 
person, more than the restraint of ten vicious.” 

Notes on Virginia (1781): “The error seems 
not sufficiently eradicated, that the operation 
of the mind,,as well as the acts of the body, 
are subject to the coercion of laws.” 

Principles of Politics: Principles of Political 
Right (trans. Edinburgh, 1891), Proposition 4. 


to the end of the eighteenth century is a 
denial of inherent royal rights, the asser¬ 
tion of individual sovereignty, the growth 
of belief in equality of consciences and 
religious toleration, the development of 
the idea of beauty in variety, and the faith 
that nature, acting unimpeded in self- 
governing individuals, w'ould produce 
works of the highest and holiest value. 
Only where this faith could reasonably be 
demonstrated to have failed ought author¬ 
ity to intervene, and authority could not 
be constituted except by the joint will of 
the people. We possess great goods, said 
men, of their mental and physical facul¬ 
ties. Why then should they not have their 
fullest development? All in all, the su¬ 
preme good lay in liberty—that is, to 
interpret the many sayings, the exemption 
of men from any burdens other than those 
imposed by the rationally proven nature 
of environment or men, assuming we 
were to begin life anew, with all the re¬ 
sults of irrational tradition abolished.*^ 

Certain more immediate practical con¬ 
siderations weighed with democratic the¬ 
orists—for example, the physiocrat.*? or 
Harrington—who showed how a demo¬ 
cratic form of government w*ould draw’ 
the best talents into leadership, diminish 
the causes of sedition, promote eugenic 
marriage by the reduction of large for¬ 
tunes, and give strength to empire. Others, 
like Paine, argued that popular govern¬ 
ment was the only form which could as¬ 
semble the practical knowledge of “the 
arious parts of society.” while, also, it 
was often remarked how nonrepi esenta- 
tive government imposed the burdens of 
obedience and taxation upon those who 
had no say in government, since even 
when men knew all there was to know 
they could not do others justice owring to 
their “interest-begotten prejudices.” 

It is just to say, I think, that this evolu¬ 
tion of political theory, and of sentiment, 
was protestant, revolutionary, and nega¬ 
tory, and only vaguely conscious of what 
would be established in the place of that 

*0 The student is referred to G. Ferrero. The 
Principles of Power (New York, 1942), an his¬ 
torical and analytical study of the nature of 
legitimacy. 
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which Wfis to be swept away. It took the 
future of man. if he were free, on faith. It 
was thougiu suffit'ient to furnish a dissol¬ 
vent of ancient irrational laws and insti¬ 
tutions, and to insist on the criterion that 
all men ought to be free and equal accord¬ 
ing to the promptings and designs of na¬ 
ture. Freedom and equality were, of 
course, endowed with different meaning 
by the different men, social classes, and 
groups who used them, according to the 
interests of their time and place, for the 
question naturally arose: “When we admit 
the free power to evolve, what direction 
will each take?” The full drift of this 
question was not apprehended until about 
for until then the immediate tasks 
of demolition of privilege and absolutisiii 
fully occupied men's minds and energies. 
Then the far-reaching purport of the doc¬ 
trines began to be perceived, and their 
force politically harnessed: and we may 
say that one generation after 1848. democ¬ 
racy as liberty only ended and socialism 
also took a seat on the throne.** We have 
treated this in the chapter on state activity 
and wdll come upon it again at a later 
stage. Let us now briefly consider what 
institutions the democratic theorists sug¬ 
gested. 

DEMOtaiATlC INSTITUTIONS 

There were (i) a written constitution: 
(2) with a declaration of rights implying 
a limitation of the sphere of government; 
(^) majority rule, usually control of a 
government by jwi elected legislature; (4) 
the separation of the powers of govern¬ 
ment so that each power might check 
and balance the other; (5) public educa¬ 
tion to produce the knowledge and spirit 
appropriate to democratic government. 

IVruten Constitutions. These naturally 
had their origin in the ideas of a state 
of nature follow'cd by a compact among 

For other discussions of the nature of 
democracy, see A. D. Lindsay, The Modem 
Democratic State (Oxford, 1943); Rcinhold 
Vichbuhr, The Children of Light and the 
Children of Darkness (New York, 1943); 
C^harles Merriam, New Democracy and New 
Despotism (New York. 1939); Max Ascozi, The 
Power of Freedom (New York, 1949). 
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the natural individuals creating a polit¬ 
ical association. They followed either 
from the purely rational natural law asso¬ 
ciation ism of men like Alihusius, Har¬ 
rington, Spinoza, Locke, Rousseau, Kaiit, 
Paine, anci others, or from the covenants 
between men and God as elaborated from 
the material of the Old Testament by such 
thinkers as Junius Brutus and the Puri¬ 
tans. Hence, too, the evolution of the 
idea of special constitutional assemblies, 
and popular ratification and a difficult 
amending protess.*^ The end, as Harring¬ 
ton said, was a commonwealth, “a gov¬ 
ernment of law^s and not of men.”** What 
was the result of this current, and the 
nature of constitutions, wc discuss in 
Chapter 7. 

It may be said at this point, however, 
that constitution making in the earlier 
part of the eighteenth century w'as a sim¬ 
pler process than it came to be in the 
twentieth century, when a longer experi¬ 
ence of government, diversification, and 
marked rigidities of organized economic 
and spiritual groupings made a majority- 
supported constitution more difficult to 
attain. 

Declaration of Rights. A declaration 
of rights laid certain positive limitations 
upon government. These were already 
formulated in a very broad way by the 
army in its draft treaties with Parlia¬ 
ment in 1647.** Harrington uiged the 
limitation of the sovereignty of the great 
association, asking “whether power, not 
confined to the bounds of rca.son and 
virtue, has any other hounds than those 
of vice and passion?” The whole of I.,ocke's 
work reposes upon this notion, that only 
specifically transferred powers can be le¬ 
gitimately executed by the government. 
And w'C shall sec how the constitutions of 

42 Cf. Charles Bnrgeaiid, Rise of Modern 
Democracy in Old and New England (I.ondon, 
1894). 

43 Cf. Charles Borgeaud, Adoption and 
Amendment of Comtitntions in Europe and 
America, trans. by C. D. Hazen (New York 
and London, 1895). 

44 Op. cit., p. 42. 

43 S. R. Gardiner, The Constitutional Docu¬ 
ments of the Puritan Revolution, 1628-60 
(Oxford, 18B9). 
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the independent American colonies, and 
hence most written constitutions, were 
based on the same idea: namely the 
greatest possible exemption of individuals 
from associative control. 

It is not inappropriate to observe here 
that less happy countries, like the German 
states, which suffered absolute or almost 
absolute government until 1919, found a 
certain relief in the principles of the 
Rerhtsstaal. The Rechtsxtaat means a 
state in which the activities of the execu¬ 
tive are permanently subject to legal rules 
that are implemented and safeguarded 
by independent and impartial law courts. 
Its gieat protagonists were originally Kant 
and Humboldt, but later and with more 
system the German liberals of 1848 elabo¬ 
rated it in their written constitution, the 
idea culminating in the w’ork of the jurists 
von Mold and von Gneist.^*^ T he substance 
of the rules is, of course, of as much im¬ 
portance as their guarantee, and many 
could have no validity unless they were 
not merely executive decrees but laws 
made with the cooperation of represen¬ 
tative parliaments. Ideally, they would 
embody such limitations of governmental 
power as are implied in the rights de¬ 
clared in free constitutions, such as toler¬ 
ance of religious differences, ecjuality be¬ 
fore the law, and others. But between the 
Rechtsstaat of the Germans (a notion of 
great value, as we shall see in discussing 
the idea of the separation of powers) and 
the constitutional limitations in free states 
there was this immense difference: In the 
Rechtsstaat the state was represented by 
the sovereign monarch and his bureauc¬ 
racy; in the democratic state, the state 
was represented also by a popularly 
elected parliament. The limitation was 
thus drastically different in nature.^^ We 


;; «« Rudolf von Gneist, Der Rechtsstaat (Berlin, 
Cf. George Jellinck, System der Sub- 
jektiven Richte (Freiburg, 190a). 

« The German doctrine of *‘auto-limitation,” 
that is, of I he self-control of the sovereign, 
goes some way in form toward the securing 
of individual rights; and a democracy might 
in fact be no better. Yet all depends on the 
comparative 'Temper" of a monarchical and 
a popular system. Normally the latter will be 
more moderate. 


later examine the constitutions and the 
meaning of the rights they declare, and 
we shall see that strong modern forces 
constantly encroach upon them, in some 
cases to their utter destruction. This is, 
as Y!C have noticed, because some free¬ 
doms of the individual have been found, 
in modern environment, to be on the 
whole noxious, not only to other goods 
but even to the general freedom itself. 

Recently the idea of declaring rights 
superior to the parliamentary assembly, 
and therefore shackling the electorate it¬ 
self, has been resuscitated by opponents 
of even mild degrees of state activity, of 
which one example, Hayek, will suffice 
(to Lijjpmann’s The Good Society we 
have already referred). Hayek, w'hile ad¬ 
mitting that “whatever form the [rule of 
law] takes, any such recogni/ed limitations 
of the powers of legislation imply the 
recognition of the inalienable right of the 
individual, inviolable rights of man,*' 
seems to believe that the purpose ;s to 
safeguard against a majority vote the sys¬ 
tem of capitalistic enterprise. 

It is amazing also to see that two con¬ 
stitutions drafted in our own time—e.g., 
the U.S.S.R. constitution of 193b and ilic 
French draft constitution of 1946 (the 
finally accepted one), widely divergent as 
they are regarding the basis of authority, 
the former being dictatorial and the latter 
deinocratic—contain long and substuniiai 
lists of rights. In the former the rights arc 
given by grace of the Communist party 
md its leaders; in the latter they are 
guaranteed by the working of the majority 
principle in government. 

Thus the new Soviet constitution in 
chapter 10 (Articles 118-129), “Basic 
Rights and Obligations of Citizens": 

Citizens of the USSR have the right to work 
... to rest ... to material security in old age 
as well as in the event of sickness and loss of 
capacity to work ... to education. . . . 

Women in the USSR are accorded equal 
rights with men in all fields of economic, state, 
cultural, social, and political life. . . . 

4K Waller Lippmann, The Good Society (New 
York, i 93 f>)* 

4 «F. Hayek. The Road to Serfdom (Chicago. 
1944), p. 84. 
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The equality of the rights of cili/ens of the 
USRR. irrespective of their nationality or 
race ... is an irrcvot:able law. . . . 

To ensure to citizens freedom of conscience 
the church in the USSR is separated from the 
state and the .school from thechurcli. Freedom 
to perform religious rites and freedom of anti- 
rcligiou.s propaganda is recognized for all 
citizens. 

In accordance with the interests of the 
toilers and for the purpose of strengthening 
the socialist system, the citizens of the USSR 
are guaranteed: (a) freedom of speech; (b) 
freedom of as.sembly and meetings; (d) free¬ 
dom of street processions and demonstra¬ 
tions. ... 

In accordance with the interests of the 
toilers and for the purpose of developing the 
organizational self-expression and political 
activity of masses of the people, citizens of the 
USSR are ensured the right of combining in 
public organizations: trade unions, coopera¬ 
tive as.sociations, [etc] . . . and, for the most 
active and conscientious citizens from the 
ranks of the working cla.ss and other strata of 
the toilers, of uniting in the All-Union Com¬ 
munist Party, which is the vanguard of the 
toilers in their struggle for strengthening and 
developing the socialist system and which rep¬ 
resents the leading nucleus of all organizations 
of the toilers, both public and state. 

T he citizens of the USSR arc ensured the in¬ 
violability of the pcnsoii. No one may be sub- 
jcded to arrest except upon the decision t»f a 
court or with the sanction of the prosecutor. 

The inviolahility of the homes of citizens 
and the secrecy of correspondence are pro¬ 
tected by law. 

The USSR grants the right of a.sylum to for¬ 
eign citizens persecuted for defending the inter¬ 
ests of the toilers or for their scientific activity 
nr for their struggle for national lilzeration. 

In the first-draft French constitution, 
rejected in the rcferenduni of May 5, 1946, 
there is a lengthy list under the title ‘*The 
Rights of Man.” Twenty-one articles are 
noted as "The Freedoms” and eighteen 
as "Social and Economic Rights.” In the 
new constitution, approved by the elec¬ 
torate on October 13, 1946, the preamble 
is considerably shorter. Reaffirming the 
Declaration of Rights of 1789 and the 
basic principles emlx>died in French laws, 
it slates "as most vital in our time” these 
fundamentals:^®* 

In its preamble, the C^n.stiiution of the 
Fifth Republic explicitly reaffirms its l)elief in 
the principles expressed in the Bill of Rights 
of 1789 and in the Preamble of 1946. 
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The law guarantees to women equal rights 
with men in all domains. 

Anyone pcrscciiiecl because of his activities 
in the cause of freedom has the right of asylum 
within the territories of the Republic. 

Everyone has the duty to work and the right 
to obtain employment. No one may suffer in 
his work or his employment because of his 
origin, his opinions, or his beliefs. 

Everyone may defend his rights and inter¬ 
ests by trade-union action and may join the 
union of his choice. 

The right to strike may be exercised within 
the framework of the laws that govern it. 

Every worker through his delegates may 
participate in collective bargaining to deter¬ 
mine working conditions, as well as in the 
management of business. 

All property and all entcrpri.scs that now 
have or subsequently shall have the character 
of a national public service or a monopoly in 
fact must become the property of the com¬ 
munity. 

I'hc nation ensures to the individual and 
the family the conditions necessary to their 
development. 

It guarantees to all, and notably to the 
child, the mother, and the aged worker, 
health protection, material security, rest, and 
leisure. Evety human being who, because of 
his age, his physical or mental condition, or 
because of the economic situation, finds him¬ 
self unable to work has the right to obtain 
from the community the means to lead a de¬ 
cent existence. 

The nation proclaims the solidarity and 
equality of all Frenchmen with regard to the 
burdens resiiliiiig from national disasters. 

The nation guarantees equal access of chil¬ 
dren and adults to education, professional 
training and culture. The establishment of 
free, .secular, public education on all levels is 
a duty of the State. 

In addition, there are some unique con¬ 
stitutional provisions about France’s in- 
tcrnatjional and colonial relations (these 
were Aot included in the first draft of the 
constitution). "On condition of reciproc¬ 
ity, France accepts the limitations of 
sovereignty necessary to the organization 
and defense of peace.” With respect to 
members of the French Union, the ulti¬ 
mate goal of democratic self-government 
is proposed. 

The unaccepted constitution had con¬ 
tained not only the quoted statements 
but also these rights: sovereignty in the 
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hands o£ the people; freedom as not act> 
ing contrary to others' rights; equal access 
to all rights; inviolability of home and 
correspondence; arrests only within the 
law; no ex post facto laws; “every accused 
person is j>rcsuined to be innocent until 
declared guilty”; right to justice regard¬ 
less of wealth; “identity of jurisdiction” 
within a lerritory; “no one can be dis- 
tuibed because of his origin, his opinions, 
or beliefs in religious. Philosophical, or 
political matters”; freedom of speech and 
publication and assembly; right to peti¬ 
tion government; eligibility to hold public 
office dependent on capacity and ability; 
right to join an association; limitation on 
the suspension of rights in emergencies; 
maintenance of a public force subject to 
the people; "when the governnient vio¬ 
lates freedom and rights guaranteed by 
the constitution, resistance in all its forms 
is the most sacred of rights and the most 
imperious of duiies”; the right of “full 
physical, intellectual, and moral develop¬ 
ment”; state-supported health program; 
the right to just remuneration; “guaran¬ 
tee of [means of existence] is insured by 
the institution of public organisms of 
social security”; removal of private prop¬ 
erty rights only “by cause of public use¬ 
fulness legally confinued and on condi¬ 
tion of fair indemnification fixed in con¬ 
formity with the law”; “the right of owner- 
sliip must not be exercised contrary to 
the social good”; progressive taxation; 
“no one must be placed in a position of 
economic, social, or political inferiority 
contrary to his dignity or be allowed to 
be exploited by reason of sex. color, na¬ 
tionality, religion, opinions, or racial or 
other origins.” To protect all these rights, 
“citizens must serve the republic, defend 
it at the price of their lives, share in the 
chaiges of state, contribute to common 
welfare by their work, and aid each other 
' fiHternally.” 

The value to the citizen of the rights 
guaranteed in the French constitution 
^ depends on the continuing loyalty thereto 
, of freely constituted majorities but in the 
; Soviet system the rights are at the mercy 
of the dictators. Hence the proposals that 
the United Nations establish a court of 


appeal to which the aggrieved could re¬ 
pair against their own government, and 
the need for an executive power outside 
the dictatorship to enforce remedies. 

Majority Rule. The philosophical basis 
of the democratic theory leads to govern¬ 
ment by all the people together: that is, 
unanimity. It was seen that however the 
“people” was defined, unanimity was im¬ 
possible in practice, and thereiore a ma¬ 
jority must suffice. Thus Locke,®® and 
thus also Rousseau.®^ 

Some convention must be at the base 
of associated activity; upon what, then, is 
that of majority rule founded? First, waiv¬ 
ing the impossibility of an objective meas¬ 
ure of the importance of such person or 
group, it is clear that, nonnally and in 
the long run, the majority possesses over¬ 
whelming power, physically and men¬ 
tally. (It always gets the aniiy on its side 
in the end.) However, with the advent of 
modern arms and inquisitorial and re¬ 
pressive police with Gestapo and NKVD 
techniques, that end may be very haid to 
arrive at, and take a long time to reach. 

Second, since, on the democratic assump¬ 
tion, every conscience is as worthy as any 
other, and there is eternal doubt as to 
who is right, the majority has a sound 
claim to rule. Th^rd, unanimity is impos¬ 
sible to achieve, hourth. to admit the right 
of a minority to rule involves the diffi¬ 
culty —which iniiiority? It gives all minori¬ 
ties equal right—that is, it destroys the 
integration of society.®^ Majority rule 
serves as an integrative associative force— 
you must overcome your differences and 
unite in order to rule. Finally, there is 
enormous political power in the general 
tendency of the average person to believe 
that the majority must be right. 

Yet minorities accept their situation 


On Civil Government, Book II, para. 140. 
Social Contract, Book IV, Chap. II. Cf. also 
Ilciinberg, “History of the Majority Prin¬ 
ciple,” American Political Science Retnew, 
1926. XX, 52-86. 

®2Cf. Hans Kclsen, Vom Wesen der Demo- 
kratie (1929 edition); and Rudolf Smend, 
Verfassung und Verfassungsrecht (1929). Cf. 
also Willmoore Kendall, John Locke and thf 
Doctrine of Majority Rule (Urbana, Illinois, 
1940 * 
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only on certain terms—(i) where the 
diam e is open to them one day to become 
pan of the ruling majority and to con¬ 
tribute to its dictates (permanent, un¬ 
relieved minority rule produces revolt), 
and (2) where they are not oppressed 
while in a condition of minority. It will 
be manifest that the minority, in conced¬ 
ing the right of the majority to rule, is 
surrendering the freedom of itself, and 
submitting to the goodwill and sense of 
right-doing (>f the majority. I'his is a very 
considerable act of self-abnegation, and it 
could iKJt be cxj)ccted to be accomplished 
or sustained unless it were on implied 
terms of forbearance by the majority, and 
unless experience showed that the terms 
were steadily honored. Of course, at ncj 
time did a minority make systematic pacts 
on this subject with the majority, and day 
by day the composition of the minority 
(as of the majority) undergoes internal 
change in its constituent groups, objects, 
and size. The democratic theory anci sys¬ 
tem can be strained to death, and sub¬ 
verted by revolt, if the various temjjorary 
majorities do not compensate the minori- 
tie.\ ior the implied surrender to the ma¬ 
jority of rights which are truly the rights 
only of the whole community in unanim¬ 
ity.^ 

It is. of course, extremely difficult to 
maintain the <'issumptions of majority rule 
in a state where there are obtrusive and 
persistent racial, class, or cultural differ¬ 
ences, and where some groups—Negroes, 
Jews, Communists, or paupers—are ex¬ 
cluded from political life. 

The sacrosanctity of majority rule has, 
of course, been subject to the most violent 
and even corrupt challenges by men or 
groups who wish to dominate society for 
reasons good to themselves. Mussolini 
claimed that basic national ncce.ssitics 
were concentrated in a single man, the 
Ducc, he being one of the rare individuals 


M Cf. Jefferson’s First Inaugural Address: “.^ 11 , 
too, w'ill bear in mind this sacrtxl priiuiple. 
Chat though the will of the majority i.s in all 
cases to prevail, principle, to be rightfui, must 
be reasonable; that the minority pos.sess their 
ecjual rights, which ccpial laws niu.st pioiert, 
and to violate which would he 0]>pres£ion.'* 
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whom nature had inspired with singular 
perception and responsiveness to historic 
reality.f*^ Popular participation, therefore, 
would be actually harmful. Hitler’s dogma, 
as expressed in Mein Kampi, was:-’'® 

The best State con.stitiiiioii and State form is 
that which, with the most natural certainty, 
brings the best heads of the national commun¬ 
ity to leading importance and to leading in¬ 
fluence. . . . The Slate in its organization, be¬ 
ginning with the smalle.st cell of the conirmiii- 
ity up to the highest leadership of the entire 
Reich, must be built upon the principle ol 
personality. . . . There must be no decisions 
by majority, but only responsible persons . . . 
at every man’s side there stand councillors, 
indeed, hut one man decides . . . authonty of 
every leader towards below and responsibility 
towards above. 

Lenin emphatically stressed the virtue 
of the minority: the doctrine that a small, 
W'cll-organizcd, and w»cll-informed group, 
the party, should be the controlling power 
over the proletarian movement. 'Thui: 

We are the party of a cla.ss and therefore 
almost the entire class should act under the 
leadership of our Party, should adhere to our 
Parly as closely as possible. But it would be 
smug and cf)mplaccnt... to think that at any 
lime under capitalism the entire class, or 
alfuost the entire class, would be able to rise 
to the level of consciousness and activity of its 
vanguard, of its Social Democratic Party, , . . 
To forget the distinction between the \an- 
guurd and the whole of the mas.ses which 
gravitate toward it, to forget the constant iluty 
of the vanguard to rai.se ever wider strata to 
this most advanced level, means merely to de¬ 
ceive oneself, to shut one's eyes to the im- 
m<.n.sity of our tasks, and to narrow down 
these tasks. 

In outlining the characteristics of the 
Soviet form of government, he noted 

5 * Herman Finer, Mussolini's Italy (London, 
' 935 ). P- * 57 - 

Hiller, Mein Kampf (New York, 1940), pp. 
669-670. (Permission Houghton Mifflin Co.) 
sG Leiiiii, Collected Works. Vol. VI, pp. 205- 
206: quoted from Short History of the Coin- 
rnunist Party, by a commission of the Central 
Committee of the Communist Party of the 
Soviet Union (Moscow, 1939). p. 46. See also 
Stalin, Leninism (New York, 1942), pp. 9-3(5, 
and M. Werner, Stalin's Kampf (New York, 

* 9 -|o)- 

Lenin, Selected Works, Vol. VI, pp. 263-264. 
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... it provides a form of organization of ihc 
vanguard, i.c., of the most class-conscious, 
most energetic, and most progressive section of 
the oppressed classes, the workers and peas* 
ants, and thus constitutes an apparatus by 
means of which the vanguard of the oppressed 
classes can elevate, train, educate, and lead the 
entire vast muss of these classes... . 


DEMOCRACY AND LIBERAIJSM 

Now, democracy disturbs the liberals, for 
if the right of the majority is sacred, what 
becomes of the freedom of the minority? 
This question assumes a more critical im¬ 
portance in Rousseau’s views than in 
Locke's; for, whereas Locke sets strict 
limits to the powers of the state, and 
checks them by the separation of execu¬ 
tive from legislative power, Rousseau rec¬ 
ognizes no limits to society’s power once 
the contract is made,®® and jeers at Mon- 
tesipjieu for pretending that sovereignty 
is divisible.®® Government without safe¬ 
guards for minorities has seemed to the 
lathers of the American constitution, and 
to men like Mill, the negation of liberty; 
indeed, to all who have some spiritual or 
material good which they would zealously 
retain, pure majority rule has seemed a 
peril. Hence comes the demand that the 
force of the rule be limited, by such de¬ 
vices as proportional representation, 
property and educational qualifications 
for the franchise, state representation in 
a federal state, local self-government, and, 
more recently, group or vocational repre¬ 
sentation, bicameralism generally, the 
separation of powers, and support of the 
rights of parliamentary or congressional 
opposition by a solid basis of procedure.®® 


Rousseau was contradictory on this subject. 
Thus: “As nature gives each man absolute 
power over all his members, the social com¬ 
pact gives the body politic absolute power over 
all its members also; and it is this power 
which, under the direction of the general will, 
hears, as I have said, the name of sovereignty.” 
• . . Social Contract (Everyman edition). Book 
II, Chap. IV, p. 27. 

*® Ibid., Book II, Chap. II, pp. 23. 24. 

Sir Henry Maine’s phrase may be recalled: 
“Liberty is secreted in the interstices oT 
procedure.” 


In addition, as we have noticed, some 
strongly urge bills of rights to limit the 
power of majority rule. Calhoun suf>- 
ported his federal theories upon such a 
general basis, and his thesis is, essentially, 
that of all minority parties:®i 

There are two different modes in which the 
.sense of the community may be taken: one, 
simply by the right of suffrage, unaided; the 
other, by the right through a proper organ¬ 
ism. Each collects the sense of the majority. 
But one regards numbers only and considers 
the whole community as a unit, having but 
one common interest throughout; and collects 
the sen.se of the greater number of the whole, 
as that of the community. The other, on the 
contrary, regards interests as well as numbers; 
considering the community as made up of 
different and conflicting interests, as far as the 
action of the government is concerned; and 
takes the sense of each thnuigh its appropriate 
organ, and the united .sense of all, as the 
sense of the entire community. The former of 
these 1 shall call the numerical, or absolute 
majority; and the latter, the concurrent, or 
constitutional majority. 

Now. he says, in popular thought, these 
two kinds of majority are confounded, 
and this causes the rights, powers, and 
minorities of the whole people to be at¬ 
tributed to the numerical majority. This 
is not the government of the people; it is 
but the government of the major part over 
the minor. This is force, and the only way 
to meet it ultimately is force. Yet this, 
again, would produce anarchy. Then an¬ 
archy must be avoided by a balance of 
power provided in the constitution; only 
this is godly.®* 

01 John C. Calhoun, A Disquisition on Gou- 
emment, ed. by R. K. Cralle (Columbia, S. C., 
1H51), p. 28. (Cf. Herman Finer, “Acton as 
Historian and Political Philosopher,” Journal 
of Politics, Augu.st, ig48, for a discussion of 
the reservations of a Catholic liberal on abso¬ 
lute democracy.) 

02 “Traced to this source, the voice of a 
people—uttered under the ncce.s.sity of avoid¬ 
ing the greatest of calamaties, through the 
organs of a government so constructed as to 
suppress the expression of all partial and 
selfish interests, and to give a full and faith¬ 
ful utterance to the sense of the whole com¬ 
munity, in reference to its common welfare— 
may, without impiety, be called the voice of 
God. To call any other so, would be impious.” 
—Ibid., p. 39. 


[83] 


7 




FORMS OF GOVERNMENT, ESPECIALLY DEMOCRACY 


The Social Conlrnct is an Unequal Con- 
Iran. T/)t‘ (:xj>criciuf' of government in 
the ninrtvrnth o*ntury, in short, rapidly 
and hnjsijijcly raJIcil attention to the fact 
that Llie mass of individuals, free and 
etjual, did not, as Rousseau .said and as 
I.ockc and oiJuTs vaguely suggested, give 
U) soticty an (filial amount and receive 
from it lh(j same amount/'^ That would 
iiave heen trmt only if Rousseau had 
j)rovcd Ids hypothesis that all men were 
naturally e(|ual. There is some excuse for 
siuh an abstraction where industry and 
agridjliure are in a relatively primitive 
sf.'ige and where men are largely equal, if 
(»rdy in their misery. VVe know, however, 
that the cliHtaemes between men’s capaci¬ 
ties are treiriendous, and between their 
Cfonomii and spiritual values prodigious. 
Wc know also that government com- 
nu'iids itself to them not on uniform 
grounds, but (»n giouiuls as diverse as 
their natiiie and inU'iests. We know, or 
ought to know, what is much more iin- 
poiuint, that as a rule they attempt to 
subject eadi otluT iu return for a price 
lower fbaii the good they hope to obtain, 
.ind that their sovereign-subject rclatiori- 
sliip is not a predetermined, static, and 
authoritative one, but that the social con- 
trad. beiw'(‘(Mi millions of diverse indi¬ 
viduals and groups is overthrown and 
reformed every day and every minute, and 
that its terms are .sul)j(*( t to tJie fluctuating 
fortunes of a ferocious and incessant bat¬ 
tle. It may be that eadi man and woman 
gets from the state more than he gives, 
owing to the tremendous advantage given 
by ns.sociated action in so lai^e a com- 
ntiiniry. That, in fact, keeps it as stable as 
it is. Yet many give less in proportion to 
what they receive than others, w’hile great 
multitudes contribute much more in pro¬ 
portion to wduit they receive than other 
people do. Some arc plain exploiters, ban¬ 
dits, 

«•* “Finally, each man, in giving himself to all, 
gives himself to nobody; and as there is no as¬ 
sociate over whom he does not acquire the 
same right as he yields odiers over himself, 
he gains an ccpiivalent for evcrydiiiig he loses, 
and an increase of force for the preservation 
of what he has."—Koiisseaii, Social Contract, 
Book I, Chap. VI, p. 15. 


One of the defensive and offensive 
weapons in that passionate scramble is 
the “special safeguard of the minority. 
In projM>rtion as government has en¬ 
hanced its mighty power, the safeguard is 
the more anxiously sought; and diflfer- 
ciices among citizens are championed 
rather than social uni form itie.s. Both in 
practice and theory the legend of the 
sacredness of the majority is steadily 
being challenged. As a major expediency 
(Burke called it “violent”), interests al¬ 
ways seek to subvert the majority prin¬ 
ciple: either by systematic restraints or 
by the fonveniion that though it has the 
power it should use it wdth a sense of ob¬ 
ligation to the minority. The theory of 
toleration, which began with religious 
differences, has n(jw extended to general 
civil policy, for this has swallowed up re¬ 
ligion. Men have, in the last few genera¬ 
tions. become extraordinarily sensitive to 
the advantages of toleration for churches 
and for minorities of all kinds, of federal¬ 
ism. pluralism, and local self-govern¬ 
ment.*** For they claim e(]uality of wn- 
scicnces in a day when political conscience 
comprehends almost all of man’s inter¬ 
ests, and when inequality, therefore, is 
fraught with the gravest consequences. 
What has become of the principle of the 
majority we .shall sec in a later part of 
this work (Part III). 

Separation of Poxoers. Next, a long line 
of theorists (including Locke but com¬ 
mencing principally with Montesquieu) 
have sought the liberty of the individual 
in the separation of powers—that is, in 
such an arrangement of the various insti¬ 
tutions of government that each should 
prevent the other from having sufficient 
poivcr to act tyrannically. Montesquieu 
suggested the separation of the legislative, 
executive, and judicial institutions, the 
American federal and state constitutions 
included it. and the French Revolution 


«♦ Harold J. Laski {The Grammar of Politics 
and other works) was the foremost living ex¬ 
ponent of this trend, until the influence of the 
development of the Soviet Union on him left 
his theoretical position too mixed for clear 
comprehension. Cf. Reflections on the Revolu¬ 
tion of Our Time (London, 1941). 
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went so far as to say that without it there 
is no constitution. 

Later liberals, like Benjamin Constant 
and his generation and de Tot(|ueville, 
and more recent theorists have elaborated 
Montesc^uieu’s dfx trine to include the di 
vision of power between the central and 
the local authorities. The object is plain: 
to render government as nearly powerless 
as is compatible with the most urgent dic¬ 
tates of associated activity. It is obvious 
that democracy thus orgarii/ed has differ¬ 
ent intentions and consequences from 
democracy as the plain unchecked govern¬ 
ment of the majority. It is founded, in 
fact, upon a distrust of any sovereignty, 
of the one, the few, or the many, un¬ 
checked by formal restraints. The kernel 
of dc Tocqueville is: “Forms safeguard 
Liberty.*' Seeking, ostensibly, the good of 
all individual men—namely, their disso¬ 
ciated, and therefore free, development— 
it denies the good of government by all, 
unless the counsels of goveininent are 
protracted, and its will divided. This is a 
useful theory for those who have some¬ 
thing to guard, but a wasteful obstacle to 
those who have urgent wants. Conse¬ 
quently, democracies based on universal 
franchise, especially those where the 
leaders are in a hurry of reformative pas¬ 
sion, tend to overthrow' the separation of 
powers, even that which is vested in the 
rights of a parliamentary opposition.®-*^ 
Naturally, neither the fascist nor the nazi 
nor the Soviet systems tolerate the sepa¬ 
ration of powers, and the Soviet has been 
particularly direct about its rejection. 
The Revolution dominates all the powers 
of government and the Communist party 
unites them.®® The French Communist 


®®Cf. later chapters on parliamentai7 proce¬ 
dure, especially Chap. 20. 

®® In the program of the Communist party, 
adopted in igig, it was stated: “The Soviet 
Government, guaranteeing to the working 
masses Incomparably more opportunities to 
vote and to recall their delegates in the most 
ea.sy and accessible manner than they pos- 
sffised under bourgeois democracy and par¬ 
liamentarism, especially the separation of 
legislative and executive powers, the isolation 
of the representative institutions from the 
masses, etc. . . . 

“The aim of the Party consists in endeavor- 


party in the Constituent Assembly of 1945 
and 1946 fought bitterly against the sep¬ 
aration of powers.®' But the next chapter 
is devoted entirely to the study of the 
separation of powders, and we do not need 
any further to anticipate its conclusions. 

The Spirit of Dcyiionatu: Goveriunent. 
Finally, all save the earliest religious en¬ 
thusiasts have recognized the need for the 
existence, even the inculcation, of a spe¬ 
cial sj)irit in democratic government. For, 
as we saw in our analysis of the debate 
betu'een Ireton and the Levelers, if ilie 
principle of the independent grace of 
men is pressed, as it very easily is, beyond 
the principle that men arc equal before 
the Lord, then the constant expectation 
prevails that men’s hands will be laiscd 
against each other. This is also obvious in 
(Calhoun's argument. Consequently, more 
( ircuinspect thinkers have sought to define 
the spirit appropriate to the continuance 
of an association of individuals, and they 
are not concerned with (ontiiiuance alone: 
they think, if they do not speak, of a cre¬ 
ative continuance, llarringtou says:®*» 

A man is a spirit raised by the magic of Na¬ 
ture; if she docs not stand safe, and so that 
she may set him to some good and useful work, 
he spits fire, and blows up castles: lor where 
there is life, there must be motion or work; 
and the work of idleness is mischief, but the 
work of industry is heaiili. 'I'o set men to this, 
the coinnionwealih must begin betimes with 

ing to bring the Government apparatus into 
still closer contact with the masses, for the 
purpose of realizing democracy more fully 
and strictly in practice, by making Govern¬ 
ment officials responsible to, and placing them 
under the control of, tlie masses.” 

And in the new Soviet constitution of 
“The supreme executive and admini.strative 
organ of state power in the USSR is the Coun¬ 
cil of People’s Commissars of the USSR 
[.Article 64]. ... It has the right in respect to 
those branches of administration and economy 
which fall within the jurisdiction of the USSR, 
to suspend decisions and orders of the Coun¬ 
cils of People's Commissars of the USSR.” 
[Article 6g] 

See, especially, A. Y. Vyshinsky, The Law of 
the Soviet State (New York, 194S), p. 312 ff., 
for a characteristically jierverse “history” of 
the separation of powers -a contemptuoiiri 
denunciation. 

8' C'f. p. 106 below. 

8® Cf. Harrington, op. cit., p. 202 ff. 
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tlicin, or it will be loo late; and the means 
whereby she sets them to it is education, the 
plastic art of government. 

And he spends many pages discussing the 
appropriate education for the various 
orders in the commonwealth. 

Montesquieu's discussion is perhaps 
more famous. Every form of government 
has its special principle, that is “tliat by 
which it is made to act—the human pas¬ 
sions which set it in motion.”***' In a 
monarchy, the state is maintained by 
honor, ambition, glory, and love of ap¬ 
plause; in an aristocracy, by moderation 
as between the aristocrats—that is, by a 
virile recognition of equality among the 
rulers, not indolence or pusillanimity. 
But in a democracy to maintain the state 
“cme thing more is necessary, namely, vir¬ 
tue.” Why? Because here the ‘‘person 
who commands the execution of the laws 
feels that he himself is subject to them 
and that he must bear their burden.” 
When a king is indolent or ill-advised, a 
remedy may be found; when the people 
are such, the state is necessarily lost, for 
the ill is general. What then is virtue? 
Montesquieu defines it first negatively, by 
imagining what happens when virtue is 
banished and later, positively: 

When virtue is banished, ambition invades the 
minds of those who are dispo.scd to receive it, 
and avarice possesses the whole commun¬ 
ity. .. It is in a republican government 
that the whole power of education is rccpiircd. 
The fear of despotic governnicnrs natuially 
arises of itself amidst threats and punish¬ 
ments; the honour of monarchies is favoured 
by the passions, and favours them in its turn; 
hut virtue is a self-reminciation, which is 
ever arduous and painful.^z 

This virtue may be defined as the love of 
the laws and of our country. As such love re¬ 
quires a constant preference of public to 
private interest, it is the source of all private 
virtues; for they are nothing more than this 
very preference itself. This love is peculiar to 
democracies. In these alone the government 
is intrusted to private citizens. Now a govern¬ 
or Esprit des Lois, trans. by T. Nugent (Lon¬ 
don, 1878), Vol. 1 , Book III, Chap. HI, p. 20. 

p. SI. 

71 Ibid., p. 82. 

72 /hid.. Book IV, Chap. V. p. 36. 
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ment is like everything else: to preserve it we 
must love it. 

One thing alone has Montesquieu omit¬ 
ted: to preserve democracy we must not 
only love it, but sacrifice other things we 
love to its preservation. Democrats can 
maintain democracy only by renouncing 
some of the fruits of perfect freedom; for 
their machine, and the fruits also, may be 
destroyed altogether by too severe a strain. 
It means that some of our desires must he 
altogether suppressed, and some put off to 
the future; that we must be content with 
le.sser mercies than we would like; that 
“gradualness is inevitable.” Our impa 
tience must be assuaged by the belief that 
in the eternal sweep of time, more good 
will come of this partial renunciation 
than from the demand that others shall 
be subjected to us. In proportion as such 
a belief is not natural to man. or is in¬ 
capable of being inculcated, democracy 
may reign but not freedom, and. in its 
extreme form, democracy may become a 
form of government more intolerable 
than any other. 

Rousseau treats of the subject, though 
not very profoundly, in ilie Social Con¬ 
tract, .saying, 

There is therefore a purely civil profes.sion of 
faith of which the sovereign should fix the 
articles, not exactly as religious dogmas, but 
as social sentiments, without which a man 
cannot be a good citizen or a faithful sub¬ 
ject .73 

But then Rousseau only gives a bare in¬ 
dication of the content of this faith.74 In 
an earlier chapter he admits that though 
the state, in making the laws, can do no 
wrong, yet the judgment of the people 
may be unwise. I'he inference is that to 
make the sovereign wise, a process of edu¬ 
cation is necessary. We have seen how the 
physiocrats came to believe in freedom 
plus public education. The line of such 
beliefs could be traced through the utili- 

73 iVIontesquieu, op. cit., Vol. I, Book VIII, 
pp. 118-22. 

Social Contract, Book IV, Chap. VIII 
(Everyman edition), p. 121. To be just to him, 
we ought to bear in mind his theories ex¬ 
pressed in £mi 7 e, at least. 
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tahans down to the present, and it is a 
vital part of the democratic form of gov¬ 
ernment, of urgent practical importance 
in our own day. 

THE STAGES OF DEMOCRAl'IC UEVELOPMENT 

Only one more task remains to be accom¬ 
plished in this chapter, and that is, to in¬ 
dicate the stages of democratic develop¬ 
ment. 

The Demand for Tolerance. The first 
stage was the demand for tolerance of non¬ 
conformity in reJigion and the rise of self- 
governing sects like the Independents, the 
Separatists, and the Presbyterians.^® They 
cannot be entirely identified with the 
middle classes and the small commercial 
men. In the American colonies, the small 
and middling people wiio had torn them¬ 
selves out of the English agricultural back¬ 
ground formed the center of the move¬ 
ment. The very rich and the fairly rich 
held with bishop and king; they were the 
nobles, the great landowners, and the 
governors of their counties. 

T'hough an undercurrent of social crit¬ 
icism, beginning with Wycliffe and John 
Ball, came out again in the Levellers and 
the Diggers, these were not the classes to 
triumph in the English Revolution. They 
helped the commercial classes of the towns 
anti the prosperous yeomen to claim rights 
of Parliamentary control over taxation 
and regulation of trade, but they helped 
for the attainment of general liberties, “to 
assert and vindicate the just power and 
rights of this Kingdome in Parliament for 
those common ends premised against all 
arbitrary power, violence, and oppression, 
and against all particular parties or inter¬ 
est whatsoever.“ 7 ® They did not know 

7 aC£. Acton, Essays on Freedom and Power 
(Boston, 1949) Chaps. I, II, and V. Acton dis¬ 
poses of the most recent heresy of some laissez- 
faire economists—whose disposition to follow 
Marx in relating all human activity to an 
economic cause is amazing—the heresy that 
men of commerce first established modern 
liberty. Acton shows that religious l)elief 
played by far the most dominating part. 
Acton, of course, wrote first, before these 
economists. 

^®C. H. Firth, Clarke Papers (London, 1891), 


what the experience of two hundred and 
fifty years has since taught, that Parlia¬ 
mentary leaders might speak in the same 
tenns as the common man, but that they 
necessarily meant something cpiite differ¬ 
ent, due to “interest-begotten prejudice.” 
The peasants in all lands had sporadically 
revolted, and had been used by the Crown, 
the nobles, and the towns for their liber¬ 
ties; the day of the rank and file was not 
yet, for while their leaders w’ere organ¬ 
ized, armed, and disciplined, they them¬ 
selves were not. 

A potent impetus was given to the dem¬ 
ocratic movement by the revolt of the 
Netherlands and the creation of a repub¬ 
lic. for English observers much envied 
Dutch institutions, and had, as they have 
today, especially jealous admiration for 
any country that is rich. In fact, freedom 
and commercial powder are correlated, for 
commercial power depends upon the 
ability to buy and sell in the best market, 
regardless of religious or social differenc es. 

The Deinand for Representative Cov- 
ernment. In France and England the 
townsfolk led the movement for repre¬ 
sentative government. Their commercial 
and industrial interests urged them to 
make of the legislature the executive in¬ 
strument of their policy and social ambi¬ 
tions; and the very existence of numbers 
of people in close proximity and constant 
intercourse caused the growth of freer 
manners and a regard for the essential 
man. In Germany the proverb was coined: 
“The atmosphere of the towm makes a 
man free.” In France the Third Estate 
was a much more definite class than in 
England: not clergy, not noble, it stood 
between these and the peasantry. By the 
last tdats Generaux in 1614 it had shown 
itself exceedingly pretentious; after their 
suppression it still held some governmen¬ 
tal power in the Parlements —that is the 
semilcgislative, semijudicial bodies which 
checked and controlled the power of 
Crown and intendant—and it permeated 
the bureaucracy with its sons. The French 
Revolution was its revolution, although 
as in the English Revolution the poor of 
the towns and the countryside followed 
them, partly for certain definite benefits 
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(like fair taxation, guarantee of property, 
e(|iiaJity before the law. and the right to 
participate in government administra¬ 
tively and legislatively) and partly for the 
general benefits of free and settled rule. 
At a sad but perhaps unavoidable mo¬ 
ment, the ])rartical elaboration of the rev¬ 
olutionary' principles was checked by the 
necessity of defense against the more 
feudal countries; Napoleonic; genius was 
needed, but it converted France into a 
barracks, the opposite of a democracy, and 
later tlic forces of “legitimacy” tri¬ 
umphed. The main benefits of twenty- 
years of struggle accrued to the returned 
nobility and the rising comrneicial and 
industrial families, w'ho alone were the 
"pays and their leaders produced 

the philosophy of liberalism—namely, 
neither uncharted monarchy nor unlim¬ 
ited democracy, but government of Rea¬ 
son. reprcsenied by the wealthy, with a re- 
strictecl fran< hise, restric ted centralization, 
judicial restrit iir)ii of the executive, and 
political parties balancing each other. 

The balance of power seemed, as Har¬ 
rington said, to follow the balance of 
property. Those who had the material 
means, or were nearest to their attain¬ 
ment, sought liberty for themselves, and 
having obtained it. by revolution or its 
threat, did not share it until they in turn 
were frightened or forced. 

America.a new country, settled (though 
not entirely) liy people wdth strong demo¬ 
cratic convictions, gave the first great op¬ 
portunity for popular government. Even 
here, liowcvcr. diHeicnt spiritual anfi eco¬ 
nomic interests had been brought from 
Europe, and the path of democracy was 
neither open nor smooth. The nonexisi- 
entc of remarkable inequality in estates 
made it very difficult to maintain other 
social distinctions for long, though wher¬ 
ever the influence of the British Crown 

77 V. Pariingtoii. Marti Cnrrrnts of .Irnninw 
Thought (New York, 1927 and ly.so). ^ veils, 
in one, especially 1 and II; Louis Hatkei and 
others. The Shaping of the American Tradi- 
iioti (New York, 1917): ioul .Merle (Uini, 
Growth of American Thought (.New York, 
19.J3), and especially D. J. licibrsiin, The Lost 
World of Thomas Jefferson (New York, 19*8). 
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penetrated, it brought swarms of aristo- 
cratic parasites around the governor’s pal¬ 
ace or the chief seats of the Anglican 
Church. Where, however, land was cheap 
and freehold, a pniperty qualification was 
not a .serious limitation upon democracy. 
Government of town and church were 
even more democratic. Little by little, 
however, a cleavage arose between the 
people of the coast and tidal rivers, inter¬ 
ested in coinmerce, industry, and finance, 
and the yeomen of the hinterland, and by 
the lime of the American War of Inde¬ 
pendence, this gulf was most marked, so 
that the constitutional debates of the 
lime arc full of the difference between the 
agrarian and the manufacturing ‘'inter¬ 
ests." More, the Revolution had been very 
largely a war of trade and commerce, 
thougii we may add thereto the spirit of 
pride, independence, and. as James I once 
called it, the “gust of Governineiit.” The 
practical drive was there. But all classes 
were drawn in by cries like those of Pat¬ 
rick Henry—“Give rne liberty or give rne 
death!” Where people are excited liy such 
talk and arc flattered by those wlu) need 
their help to fight battles, they are apt to 
continue to believe what they have been 
told long after their leaders have lorgotten 
their promi.ses. What were they told? This: 

that all men arc created equal, that they arc 
endowed by their Creator with certain in¬ 
alienable Rights, that among these arc Life, 
Liberty, and the pursuit of Happiness—That 
to secure these rights. Governments arc insti¬ 
tuted aiiioiig Men, deriving their just powers 
fiom the coii.sciic of the governed—'I’hat when¬ 
ever any form of Government becomes de- 
sinutive of these ends, it is the Right of the 
People to alter or to abolish it, and to institute 
new Cioveniment, laying its foundation on 
such principles and organizing its pow'crs in 
such foiin as to them shall seem most likely 
to clfcct their Safety and Happiness. 

1 he royal executive and the nominated 
council had fled, and government was con¬ 
ducted by elected assemblies representa¬ 
tive of agrarian interests. These began to 
govern in their own interests, putting off 
payment of debts and issuing paper money. 
The separation of pow’crs and checks and 
balances suddenly became of vital impor- 
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taiice to those who feared such move¬ 
ments. and Montesquieu was acknowl¬ 
edged to be to political science what 
Homer had been to Greek literature. 
America expanded westward, and the 
equalitarian aspect f>f deiiKuratic thought 
was ever renewed, and constitution after 
constitution embodied the early Puritan 
principles, now vivified by the morality of 
the pioneers. Tlie day has not yet come 
for the deliberate abandonment of the 
separation of powers, but it will come; to¬ 
day America is so well off that we see there 
the spectacle of a nation which has its 
cake, dcmcjcracy, and yet eats it, by the 
separation of powers, in three slices. 

The rise of mamil act ures in England 
urged forward the commercial and indus¬ 
trial middle class to obtain Parliamentary 
reform, and this they accomplished in 
w'ith the aid of a threat that the 
working classes would revolt. These classes 
soon realizcrd that they would get nothing 
unless they obtained it for ihemselvcs, 
and the Chartist movement was organ¬ 
ized. Its political points are worth repeti¬ 
tion. They were: 

(1) Franchise for all adult men. 

(2) Voting by ballot. 

(3) Three hundred const itucncies, di¬ 
vided as equally as pcxs.siblc on the basis 
ol the last census; to be amended after 
each census. 

(4) Annual Parliaments. 

(5) No property qualification for Parlia¬ 
mentary candidates. 

(6) Members of Parliament to be paid. 

Similar things were happening aliroad. 

In France and Germany the upper and 
middle classes were enjoying the fruits of 
the liberal revolutions, especially since 
manufactures required laissez fairc. It is 
true that the liberal intelligentsia fur¬ 
nished the theories w^hich redounded to 
the ultimate advantage of the workers, 
but the power to move the bourgeoisie 
was beyond them; to do this required the 
exertion of one interest against another. 

The Demand for Universal Franchise, 
By 1848 the interests below were already 
grappling with those above, but already a 

’»In 1848 election manifestoes. 


new element had entered, destined to end 
the struggle by a victory for universal 
franchise, and to change the nature of 
democratic government. I'lic peculiar eco- 
iioniic claims of the w’oiking classes, ari.s- 
ing out of the nature of factory industry 
and the capitalistic system, resulted in the 
conversion of the claims for a rather ab¬ 
stract political Ireedom—the freedom ol 
governmcnral negation 01 political disso¬ 
ciation—into the claims for economic 
equality. The Chartists in England, 1 -as- 
salle, Marx, and Engels in Germany, and 
Fourier, Saint-Simon, and Proudhon in 
France prc^ached more 01 Jess consciously, 
not c/cv-socialion, but its extreme opposite, 
socialism. No cry or demand could have 
been more ellectiial in an age of acquisi¬ 
tiveness (or, as Mo:ites(|uieu expresses it. 
of the "desire of having") to call the non- 
enfranchisc'd to the (‘onquesi of political 
power, and it brought the people in. 

Further, the existenie of the fianchis'.* 
for some citizens necessarily brought about 
an extension of it for all: for the enfran¬ 
chised had different interests, and in ordiT 
to win power by a majority of votes, they 
were bound to compete with <?ach other 
for popular approval by campaigns of 
political excitement. They brought in out¬ 
siders to win their battle's for them, just 
like the tyrants and parties in Athens, and 
the Catholics and Protestants during the 
wars of religion; and here as there, the 
strangers stayed, to become masters. 

Finally, the liberal and the rational 
mind could not help, in the long run, ad¬ 
mitting the right of women to political 
power. 

Clarification through Conflict: De¬ 
mocracy. The foregoing institutions of 
democracy we have listed and explained 
were proposed over the centuries by the 
pioneers of the democratic movement, 
some of them being more interested in 
one or more rather than all of them as 
being the most certain guarantee of what 
their authors wanted in the social and 
individual results of govc^rnment. 

The years since 1917 have been full of 
a world-wide ideological debate of the 
most ferv'ent and bitter kind, between the 
exponents and practitioners of fascism, 
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nazism, and cominiinism (and specifically 
the official and unofficial defenders of the 
regimes of Mussolini, Hitler, and Stalin) 
and the defenders of democracy in the 
countries of western Europe and the west¬ 
ern hemisphere. The result has been 
added clarification of the Lincolnian tenet 
that democracy is "government of the 
people, by the people, for the people,** 
with the dividing line between the genu¬ 
ine and the imposters seen to reside al- 
togetlier in the phrase, *'by the people.** 
The main principles for establishing this 
after VV^orld War JI had to be formulated 
for the government of the German states 
in the American occupation zone. These 
are the principles the United States re¬ 
quired the new constitutions to em¬ 
body: 

All levels of German government in the U.S. 
Zone must be democratic to the extent that: 

(a) All political power is recognized as origin¬ 
ating with the people and subject to their 
control: 

(b) Those who exercise political power are ob¬ 
liged to regularly renew their mandates by 
frequent references of their programs and 
leadership to popular elections; 

(c) Popular elections arc conducted under 
conipetive conditions in which not less than 
two effectively competing political parties 
submit their programs and candidates for 
public rcviciv; 

(d) Political parties must be democratic in 
character and must be recognized as volun¬ 
tary associations of citizens clearly distin¬ 
guished from, rather than identified with, 
the instrumentalities of government; 

(e) The basic rights of the individual incltid* 
ing free speech, freedom of religious prefer¬ 
ence, the rights of as.sembly, frce<lom of 
political association, and other ecpially 
basic rights of free men are recognized 
and guaranteed; 

(f) Ck>ntrol over the instrumentalities of pub¬ 
lic opinion, such as the radio and press, 
must be diffused and kept free from gov¬ 
ernmental domination; 

(g) The rule of law is recognized as the indi- 
viduaPs greatest single protection against 
a capricious and willful expression of gov¬ 
ernmental power. 

raCf. Conslitutions of Bavaria^ Hesse and 
Wuerttemberg-Baden, United States Office 
of Military Government for Germany (Berlin, 
February 15, 1947), p. j. 


ESPECIALLY DEMOCRACY 

German governmental systems must provide 
for a judiciary independent of the legislative 
and executive arms in general and of the 
police activity in particular. U.S. policy does 
not demand the rigid separation of legislative 
and executive powers. It has no objection lt> 
the cabinet or parliamentary type of govern¬ 
ment in which the executive and legislative 
branches are intcr-d6pciident. Where a gov¬ 
ernmental system docs provide for a sepaia- 
tion of the executive and legislative, there 
must be no provision which would enable the 
executive to rule without the approval and 
consent of the legislative branch. 

DIClATORtAL AND DEMOCRATIC LEADERSHIP 

Social dissensions in the recent interwar 
period resulted in the severest trial de¬ 
mocracy has undergone, forcing a restate¬ 
ment of its merits compared with totali¬ 
tarian alternatives, and a reorientation 
of some of its social policy. Basically the 
two systems arc antipodal in two respects 
—with respect to freedom, and with re¬ 
spect to the individual's prerogative in 
political activity. 

In a political system where one man or 
group has created an omniscient image 
of itself, the individual is expected to re¬ 
ceive guidance from the state, to follow, 
even submit to, the leader. Civil rights and 
freedom are excluded, for otherwise the 
position of the dictator might be chal¬ 
lenged. Closely related to freedom is the 
question of responsibility; for without 
liberty for the individual, the ruling power 
is answerable to no one but himself. De¬ 
mocracy, however, challenges the infalli¬ 
bility of the dictatorial doctrine, which 
claims to be the transcendent and domi¬ 
nating truth. Rather, it desires and expects 
continuous enrichment of social life with 
equal opportunities for all citizens to 
contribute, recognizing the difficulty of 
discovering final solutions to the funda¬ 
mental problems of human existence and 
destiny. Hence arises the requirement that 
the agents of government be responsible 
to the electorate, who must make the final 
decisions about the progress of their so¬ 
ciety. 

Political participation in a democracy 
derives from the principle of equal rights. 
Since there are many alternative ways of 
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discovering and achieving the best in pub¬ 
lic welfare, and since there is no objective 
way of determining which particular in¬ 
dividual might most acceptably discover 
and utter them, all are entitled to formu¬ 
late their opinions with equal right. This 
political equality gives the maximum en¬ 
couragement to criticism of public offi¬ 
cials, keeping them aware of popular 
needs and desires, and obliging them to 
answer. Equality also encourages, because 
it flatters, popular leadership in political 
affairs. Under a dictatorship, equality of 
riglits is excluded; participation means 
carrying out orders without question. 

Totaiitariani.sm has four main featiiies: 
(i) the use of propaganda, (2) the monopo¬ 
listic party. (^) the “facade” legislature, 
and, finally, (4) a high degree of central¬ 
ization. 

Frolmfranda. Since the dictator acts as 
the mincl and conscience for all his sub¬ 
jects, he must have an extremely well- 
organized, highly effective machine for im¬ 
plementing his orders. The device of at¬ 
tempting the complete and unquestioning 
transfer of conviction without regard to 
truth and its processes was highly devel¬ 
oped by Goebbcls.®® A steady spate of 
words streamed from the Ministry of En¬ 
lightenment, serving up the same idea 
in many flavors (since so many varied 
publics had to be reached), oversimplify¬ 
ing, and resorting to a multitude of ra¬ 
tional and irrational appeals. Such a tech¬ 
nique is most effective over a short period 
of time, since truth, given time, has the 
unquenchable quality of being extricated 
from compromisifig situations. (In marked 
contrast are democratic attempts to edu¬ 
cate—the presentation of alternative 
points of view, with the selection of the 
most satisfactory left to the individual.) 

Role of Parly. Next to and serving the 
leader, the party is the chief instrumental¬ 
ity of the dictatorship, supplementing the 
democratic executive and legislature. A 
small, extremely well-organized band of 
fanatically loyal members, it maintains 
national discipline, keeping the rest of the 
population emotionally aroused and obc- 

Paul Goebbels, Diaries (New York, 1948). 


dient. Further, since it has at its command 
the monopolistic disposal of all positions 
in the country, and since it controls the 
entire social and economic as well as po¬ 
litical life of the nation, not a single per¬ 
son can escape the weight of its authority. 
As the elite, the exemplars of the highest 
virtues of their particular system, the 
party members are expected to undergo 
severe self-sacrifice for the cause of the 
state, as interpreted by the leader, and to 
give him unquestioning obedience. 

Within the Russian Omimunist party, 
how^ever, an element of self-criticism is 
encouraged. “Democratic centralism” al¬ 
lows the local periodic election of the 
members of the executive units of the 
party. But centrali/ation requires final 
and unconditional obcxliencc to the or¬ 
ders of the top officials. 

(In contrast, political parties in democ¬ 
racies are highly competitive agencies; the 
plurality of parties spurs each one con¬ 
tinually to enlarge its membership, since a 
majority gives pc^wer until the next elec¬ 
tion. Here the democratic parties activate 
political thought and may convert the 
individual's political desires into law.) 

The Legislature. In the police state, the 
parliament is merely a facade, since there 
is no sj>ontancous p;>pular choic e of candi¬ 
dates or free decisions by the electorate. 
The dynamic and only clement of sov¬ 
ereign dcci.sion is the party. The party is 
above all so .significant in democratic 
states, becau.se at this level the conflicting 
aims of pressure groups become digested 
on their way to conversion into law. 

Since dictatorial responsibility focuses 
in one individual, in conjunction with a 
few hand-picked lieutenants, a marked de¬ 
gree of centralization exists. The party is 
a vast hierarchy permeated by complete 
control from the top layers, and there is 
no recourse from the decisions imposed 
from on high. 

Little pretense was made by the nazis 
that their government was popular gov¬ 
ernment. They scoffed openly at “the 
people,” and each individual was cheated 
by the device of causing him to think that 
the jeering was not at him, but at his 
neighbors! The Soviet, however, claims 
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to be democratic. Stalin declared, in a 
.speech reporting the draft constilution 
of to the Supreme Soviet: 

.. another group of critics . . . accuses it . . . 
of not granting [rccdoiii to political parties, 
and of picserving the present leading position 
of the Coininunist Party in the USSR. And 
this groii)) of critics maintains that the absence 
of freedom for parties in the USSR i.s a symp- 
toiri of the violation of the principles of 
deriiuciaiisiii. i must admit that the draft of 
the new Constitution dcMS pieservc the rt^gime 
of the working class, just as it also preserves 
unchanged the present leading position of the 
Comiiiiitiisi Pally of the USSR.. . . VVe Bolshe¬ 
viks regard it as a merit of the Draft Constitu¬ 
tion. ... In the USSR there is ground only 
lor one party, the Communist Party. In the 
USSR only one |>aity can exist, tlie Communist 
Party, which courageously defends the interests 

of the workers and peasants to the very end_ 

'Miey talk of democracy. But what is democ¬ 
racy? Democracy in capitalist countries, where 
there arc antagonistic (lasses, is, in the last 
analysis, demonacy foi the stnjiig, demonacy 
for the pro])crtied miiioiity. In the USSR, on 
the contrary, democracy is democracy for the 
working people, that is, democracy for all. . . . 
'I'hat is why 1 think that the Constitution of 
the USSR is the only thoroughly democratic 
const itut ion in the world. 

It will be seen that Stalin has accom¬ 
plished the conjurer’s trick by omitting 
the “individual” in his talk of “classes”; 
by siippre.ssing the value of democracy for 
all individuals; and by arguing virtually 
that the one party which is “leading” can 
be trusted to reconcile all antagonisms as 
the antagonists would sec them, and to 
give them the benefits which (he party 
thinks they ought to have. 'I'his is a trav¬ 
esty of “democracy,” and such chicanery 
must be exposed. Soviei. government may 
or may not be "good” government and 
may or may not be histoncaliy explicable. 
But if we are to keep our thinking correct, 
it cannot be accepted as “democratic” in 
the sense of government for the people 
and by the people. The distinction be¬ 
tween for and by, with all its conse¬ 
quences, must be firmly grasped. What 

sr Stalin, Leninism (New York, 1942), pp. 
S 94 - 395 - 


must never be forgotten, is that in a dic¬ 
tatorial system the good of the people 
depends on the accident, of whether the 
dictator and his assistants for the time 
being are benevolent, wise, and respon¬ 
sive.®^ The democratic system alone offers 
the permanent guarantee of these values. 

Doubt and Certainty, It will have been 
appreciated that deep inside the animating 
heart of the deinociatic idea is a feeling 
of doubt whether any man knows or can 
know enough about the past, tlie present, 
and the future to attempt to fasten his 
personal theory of the meaning of nature, 
the univt^rse and human destiny on to 
other people, w^ith so sanguine a temper as 
to be willing, and even more than prompt, 
to use coercion. Democracy admits reason¬ 
able doubt on these three decisive phe¬ 
nomena.Hut dictatorial systems atlniit 
not such doubt, or at any rate do not ad¬ 
mit it openly to tho.se who are governed. 
They may joke about their own certain¬ 
ties, as proclaimed and enforced on oth¬ 
ers. when tht7 are among ihemseivcs—my 
personal experience is that they do. Ihis 
sanguine temper is the soul of Stalin’s sys¬ 
tem, as it wa.s of Lenin's and of Marx’s. 
Similar certitudes governed the spirit of 
Mussolini and Hitler. .Stalin's is very remi¬ 
niscent of the century from which it 
sprang, the nineteenth, when the positiv¬ 
ists and other .schools ol sociology and 
philosophy believed it possible to formu¬ 
late the laws of society with the perennial 
firmness and precision found po.ssiblc in 
the natural stieiices. The monopolistic 
party is founded on a moni.stic and total 
creed with a temper of certainty.®^ Stalin’s 
version is: 

Hence social life, the history of society, ceases 
to l)e an agglomeration of "accidents,” and 
becomes the history of the development of 

®2 Therefore, see David Shub, Life of Lenin 
(New York, 1948); Boris Souvarine. Stalin 
(New York, i9^^7); and Bertram de Wolfe, 
Three Who Made a Revolution (New York, 
1948). 

Cf. Benedetto Croce, History as the History 
of Liberty (New York, 1941). 

«^Cf. C. S. Counts and N. P. Lodge, '7 Want 
to hs Like Stalin** (New York, 1947). 

^•’'.Sialin, Leninistn (New York, 1942), p. 415. 
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society according to regular laws, and the 
study of the history of society becomes a 
science. 

Hence the practical activity of the party of 
the proletariat must not be based on the good 
wishes of **outstanding individuals,” not on 
the dictates of “reason, universal morals,” etc., 
but on the laws of developmciu of society and 
on the study of these laws. 

Further, if the world is knowable and our 
knowledge of the l:iws of development of na* 
lure is a'Mfientic knowledge, having the va¬ 
lidity of objective truth, it follows that social 
life, the development ol society, is also know- 
able, and that the data of science regarding 
the laws of development of society are authen¬ 
tic data having the validity of objective truths. 

Here is an iron law which, as Stalin's 
lieutenant, liukliarin (later executed) de¬ 
clared, furnished the party with “the 
sword of history.” It is also the guillotine 
of democracy. 

MYSTJFICAriON VKR.SIJS MYS'ltRY AND 
DEMOCRACY 

Stalin's declaration of faith is a declara¬ 
tion that a few social scientists may take 
mankind into tutelage. By a remarkable 
paradox, it is the latest, but we must hope 
not the final, fruit, of the empirical method 
in the natural sciences, which, in its early 
decades, was a most pow^erful stimulus to 
the rise of modern democracy. The amaz¬ 
ing onset of the .scientific method in the 
seventeenth century, whose potent and 
poetic champion was Francis Bacon, 
tended to the overthrow^ of socially func¬ 
tionless absolutisms and oligarchies, be¬ 
cause it taught people that it was right to 
question all traditional authority, and to 
seek a pragmatic answer to the relation¬ 
ship between tools, instruments, modes of 
thought, procedures—and ends. From a 
consideration of the efficiency of instru¬ 
ments lo doubt about the ends—that is, 
political authority and the churches—was 
only a short step. Political science (and 
the term comes from the seventeenth cen¬ 
tury) was pursued with an eye to a science 
complete in coverage of man’s history and 
nature (Hobbes is an especially fine ex¬ 
ample of this) and in power of conviction. 

[< 


In the long run a Karl Marx and an August 
Comte were bound to ari.se to dot the i's 
and cross the f’s, and make a continuous 
generalization of the uniformities in man’s 
history, from his very beginning (though 
they could not find it) and passing on to 
eternity, with the same rigidity of cause 
and effect, as the chemist can know the 
properties and predict the behavior of 
sulphuric acid. They set on its head the 
tricentennial inHucnce of the natural 
scientific state of mind on the liberation 
of man from tyranny: for it is that in man 
which is not subject to scientific general¬ 
ization that entitles him to freedom and 
quashes the pretensions of irresponsible 
government. The search for a religious 
foundation of democracy is a search into 
life’s mystery: the declaration of consum¬ 
mated di.scovery by dictatorships delib¬ 
erately turns its back on mystery and ex¬ 
ploits pseudo-scientific mystificaiion.**^ 

»*«It is lime that attention was redirected to 
August (.'OTiitc, System of Positive Polity, 4 
vols. (I.ondon, 1875). 

>^7 John Stuart Mill's break with Comte is a 
most important pari of democratic theory. 
He wrote: “I had fully agreed with him when 
he mainiaiiicd that tiic mass of mankind, 
inchiding even their rulers in all the practi¬ 
cal departniciits of life, must, from the neccs- 
.sity of the case, accept luost of their opinions 
on political and .social Uialiers. as they do on 
physical [prc.scni author's italics], from the 
authority of those who have bestowed more 
study on those siihjeris than they generally 
have it in their |)0\vcr 10 do . . . But wlien 
he exaggerated this line of thought into a 
practical system, in which j)hilosophcis were 
to be organized into a kind of corporate 
hierarchy, invc.sted wath almost the same 
spiritual supremacy (though without any 
secular power) once posscssecl by the Catholic 
Church; when I fotind him relying on this 
.spiritual authority as the only security for 
good gcwernincnti the sole bulwark against 
practical oppression, and expecting that by it 
a system of despotism in the state and despot¬ 
ism in the family would he rendered iiiiiocn- 
011$ and beneficial . . . as sociologists we 
could travel together no further. M. Comte 
lived to carry out these doctrines to their 
extremest con.se(|tienccs, by planning, in his 
last work, the ‘Syst^mc de Politique Positive/ 
the complctest «ystctii of spiritual and tem¬ 
poral despotism which ever yet emanated 
from a human brain, unless possibly that of 
Ignatius Lcnola .”— Autobiography 

(World’s Classics, Oxford, 192.O, pp. i79-Ro. 
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The Separation of Powers: 


False and True 


FROM THE ElOlITF.ENrH TO THE TWENTIETH 
CEN T MR Y 

The ihcoiy of the separation of powers 
meant little to ])o]iticai science until the 
issue of political liberty becanie urgent. 
It began to atc]uiie meaning in the seven¬ 
teenth century; and in the eighteenth, 
with critiral times, it tame to the fore¬ 
front of discussion. It is an important sub¬ 
ject, for, like otlier things, it has fallen 
into the hands of partisans and needs res¬ 
cue; and impartial analysis of it vividly 
reveals the nature of the modern slate. Let 
US then attempt an answer to these ques¬ 
tions; Who invented the theory? What is 
the theory? What does it mean? What was 
its historical setting? What was its deriva¬ 
tion? What are its practical consequences? 

Montesquieu's Primary Contribution. 
The theory of the separation of powers 
was first fully formulated by Montesquieu, 
and appears in L’Esprit des Lois, Book 
XL But the full meaning of Book XI is 
obtainable only when it is read together 
with the rest of the work, for Montes¬ 
quieu’s own spirit appears in one continu¬ 
ous emanation all through the wwk. Fur¬ 
ther, the theory was Montesquieu’s own, 
although there are traces of it in John 
Locke’s Civil Government, for with him 
the theory was a conscious generalization 
linking the machinery of government to 
its purpose, while with Locke the theory 
was rather casual. Of that later. 

The theory is this: 

In every government there are three sorts of 
power: the legislative; the executive in respect 


of things dependent on the law of nations; and 
the executive in regard to matters that depend 
on the civil law. 

'I'his is not very intelligible, and the defi¬ 
nition is therelore elaborated. 

IJy virtue of the fir.si. the prince or magistrate 
enacts terii[>oiary or perpetual laws, and 
amends or abrogates those that have l)ccn 
already enacted. By the second, he makes 
peace or war, sends or receives embassies, es¬ 
tablishes the public security, and provides 
against invasions. By the third, he punishes 
criminals, or dctCMiiines the disputes that arise 
between individuals. The latter we .shall call 
the judicial power, and the other simply the 
executive power of the* state. 

Even this is not very clear, since the execu¬ 
tive power surely includes more activities 
(and it did in Montesquieu’s time) than 
arc stated. So far Montesquieu has not 
sufficiently thrown off Locke’s casual defi¬ 
nitions. However, as soon as he gets into 
his own stride, Locke is forgotten, and he 
marches along entirely in his own manner 
toward political liberty, an object he had 
in common with Locke, but conceived 
somewhat differently. He says: 

When the legislative and executive powers are 
united in the same person, or in the same body 
of magistrates, there can be no liberty; because 
apprehensions may arise, lest the same mon¬ 
arch or senate should enact tyrannical laws, 
and execute them in a tyrannical manner. 
Again, there is no liberty if the judiciary 
power be not separated from the legislative 
and executive. Were it joined with the legisla¬ 
tive, the life and liberty of the subject would 
be exposed to arbitrary control; for the judge 
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would be then the legislator. Were it joined to 
tiie executive power, the judge might behave 
with violence and oppression. I'here would be 
an end of everything, were the same man or 
the same body, whether of the nobles or of 
the people, to exercise those three powers, that 
of enacting laws, that of executing the public 
resolutions, and of trying the causes of 
individuals. 

Montesquieu proposes two theses which 
arc not in ncccs.sary combination: (i) that 
there are different sorts of pow’ers in gov¬ 
ernment; and (2) that to obtain liberty, 
power must not be concentrated. The first 
it is convenient to discuss at a later stage 
(Chap. 7). We are concerned with the 
idea that the separation of the powers 
will secure liberty. The whole of Montes¬ 
quieu's work rests upon his profound per¬ 
suasion that liberty is the highest human 
good. (I do not say passionate persuasion, 
for Montesquieu was more meditative than 
active.) I'o understand the separation of 
powers one must understand what Montes¬ 
quieu meant by political liberty, and for¬ 
tunately, he explains himself clearly 
enough. Once there is a state, “liberty can 
only consist in the power of doing what 
we ought to will, and in not being con¬ 
strained to do what we ought not to 
will." ^ That is, liberty is behavior not 
outside the law but within the law\ There, 
within the law, there ought to be no con¬ 
straint, no unauthorized behavior by any¬ 
one. To be independent is not to be at 
liherty.2 Does he not mean that indepen¬ 
dence from law is dissociation from other 
citizens? I think so; for his distinction be¬ 
tween it and liberty is: 

Liberty is a right of doing whatever the laws 
permit: and if a citizen could do what they 
forbid, he would be no longer possessed of 
liberty, because all his fellow citizens would 
have the same power.s 

We may infer from this that all citizens 
must recognize the reasonableness of the 
restraints of law; if they do not, there will 
be the restraints of arbitrariness. We may 
go further. To Montesquieu, law is not 

^ Esprit dc Lois, Book XI, 3. 

^Cf. Locke, On Civil Government, Book II, 
para. 22; Hobbes. Leviathan, Chap. XXL 
® Esprit des Lois, loc. cit. 


only written law, or even written law 
with the addition of customary law and 
traditions. It is much more. It is the prin¬ 
ciple, the spirit of any particular form of 
government desired—even, we might go 
further and say, the spirit of the civiliza¬ 
tion desired. That spirit governs the cus¬ 
toms and the traditions and should govern 
the written law. More, it .should govern 
the form of government. Machinery does 
not make a government free. “Democratic 
and aristocratic states are not in their own 
nature free." < Where then is liberty se¬ 
creted? In the spirit of government—that 
is. in something which is as fundamental 
as liberty in Montesquieu’s system: in 
moderation. “Political liberty is to be 
found only in moderate governments. Yet 
it is not always found in these. It is there 
only when there is no abuse of power." ^ 

Now comc.s a fresh contribution to the 
theory. Its presence can be detected 
throughout the Esprit des Lois, but it 
more frequently appears in the form of 
ancient history than of plain statement. 

But constant experience shows us that every 
man invested with power is apt to abuse it, 
and to carry his authority until he is con¬ 
fronted with limits. Is it not strange that we 
are obliged to say that virtue itscU lias need 
of limits?® 

How many philosophers and active states¬ 
men, both before and after Montesquieu, 
have subscribed to this ob.servation? It is, 
in fact, the central rca.son for separating 
powers. “To prevent this abuse, it is neces¬ 
sary, by a proper disposition of things, 
that power should be a check to power." 
Is this possible? YesI “A constitution may 
be such that no one shall be compelled to 
do things to which he is not obliged by 
law, or not to do things which the law 
permits." ^ 

What does Montesquieu mean? That 
bodies of people must be set up, the one 
confronting the other, with the implied 
threat that should any go beyond its pre¬ 
scribed sphere it will be challenged by 


4 Esprit des Lois, Book XI, 4. 
» Idem. 

« Idem. 

7 Idem. 
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the otlicr; that each shall have a right to 
certain powers, which it will presumably, 
and on I of its own desire for power, main¬ 
tain against encroachment-* It means that 
before will can be translated into its ulti- 
inaic applicaiion to citizens, all the bodies 
concerned must, at least implicitly, have 
agreed that the will is just. This is nothing 
other than .saying ihai though sovereignty 
exists and must (‘xist, yet it ought to con¬ 
sist in the agreed cooperation of several 
factors, none of which can exercise func¬ 
tions assigned to the other. 

I'his theory does not depend essentially 
upon the nature of the powder exercisable 
by each authority, or upon whether 
Montesquieu has accurately described that 
nature; and this is partly shown by the 
fact that he includes an extra check by 
dividing the legislature into two chambers. 
The distribution among possibly rival au¬ 
thorities is the virtue of his system. 

Mont(^s(juieu*s Purpose: Moderation. 
What will this system achieve? It will 
achieve, as in England, political liberty: 
that is, **a tranquillity*’ of mind arising 
from the opinion each person has of his 
safety. In order to have this liberty, it is 
rec|uisite the government be such that one 
man need not fear any other. . . .*• “It 
[political liberty] consists in security, or in 
the opinion people have of this .secur¬ 
ity.” “When the subject has no barrier 
to secure his innocence, he has none for 
his liberty.” 

Now, even as all governments, mon¬ 
archic, aristocratic, or democratic, may be 
intemperate and may act despotically, so 
may any form of government, even a mon¬ 
archy, be free in Montesquieu’s sense if it 
observes the rules of separated powers, 
where none shall grow overmighty. There 
is nothing more in the separation of 
jK>wers, and nothing less. So much did 

8 Ibid., Rook XI, 6. 

9 Esprit des l.ois, he. cit.; and J. D^dieu. 
Montesquieu et la Tradition Politique 
Anglaise en France (Paris, 1913). L. M. Le\in, 
The Political Doctrine of Montesquieu's 
Esprit des Lois (New York, 1930) is an in¬ 
teresting general survey of his political 
thought, and relates it to the classics. 

Esprit de Lois, R(K)k XII, 1. 

11 Ibid., Book Xll, 2. 


Montesquieu say and no more, though he 
gave examples from the English constitu¬ 
tion (see chapter 9 below') and from an¬ 
tiquity. 

Certain points need completion and re- 
emphasis. (1) His rivcteci insistence is upon 
moderation, howTver sovereign power is 
divided. This is the ultimate object of the 
separation of pow'crs. Separation is not 
nere.ssary per se, but is a product of Mon¬ 
tesquieu’s desire, and his judgment of the 
measures necessary to shape human na¬ 
ture thereto. 

(2) His judgment of human nature is 
that w'hocvei has unrestrained power will 
abu.se it. What does “abu.se” mean? He 
docs not say. but w'e may infer that he 
believes that men are inclined to exert 
more power than is really necessary with 
rational regard to the naUire of the rights 
or duties prescribed by law, or that the 
power w'ill be exerted along paths entirely 
unwarranted by the law. In other words, 
the sheer (not necessarily the malevolent) 
spontaneity of human life results in a 
ruthless urging forward until it is stopped. 

I repeat, the intention may not be bad; 
it may even be noble; but if it is un¬ 
checked, the result is too much of one 
man or body of men, and too little of the 
others. Is it not part of the liberal creed 
that all consciences are equal? Here is the 
everlasting dilliciilty of government which 
wishes to remain free: to admit the right 
and the necessity of spontaneous develop¬ 
ment. and yet to find the norms which 
shall provide regulation without suppres¬ 
sion. We are back once again to the es¬ 
sence of the discussion on democracy. 

Next—and this is exceptionally impor¬ 
tant of modern democracy—a secondary 
but essential use of all separation of power 
is that it imposes upon each power the 
need to explain itself: but this, again, is 
valued not simply becau.se it illuminates 
the mind of those to be conciliated, but 
because, in the course of accounting for its 
attitude, an authority may discover flaws 
in its own information, logic, and prin¬ 
ciple and become convinced that a new 
synthesis is truly nece.ssary. Nothing so 
imperatively causes a mind to question 
and remake itself as the obligation to ac- 
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count to someone else. (The lack of ex¬ 
ternal compulsion on the will of the dic¬ 
tator in prewar Italy, in prewar Germany, 
and the Soviet system exemplifies this 
injurious deficiency.) 

(tj) The instruments of restraint sought 
for in Montesquieu's time could be no 
other than tliose within the machiner)» of 
government. There is no trace in his writ¬ 
ings of the modelating elfects of party 
government. There could be none. With 
all his leaning toward a republic, he never 
reckoned in terms of popular government; 
otherwise he would never have conceived 
o[ the people, even as Rousseau did (who 
copied out an enoriiious part of Montes- 
cpiieu's best work), as a vast body of equal 
units acting either isolatcdly or as a solid 
phalanx called the Peo[)le. We know’ to¬ 
day, however, that outside the machine, 
the legislative body, the bureaucracy, and 
the judiciary. thcTC are great organized 
bodies of elec tors in a jierniancnt state of 
tension, mutually restraining one another, 
and that the proliiem of moderation is, in 
our own day, formidable and soluble only 
in terms of them. 

Here again dictatorial governments, by 
establishing the monopoly of a single 
political party and forbidding voluntary 
associations, accentuate the consecjiiences 
of a lack of separation of powers inside 
the internal organization of the organs of 
the state and render themselves at once 
capable of sw’ift action and of arbitrary 
and irresponsible decisions. 

Montesquieu, like the rest of that splen¬ 
did line of liberal thinkers who preceded 
him, thought in terms of the state, or all 
the people, or the king, or an aristocracy, 
as a distinct entity confronting an indi¬ 
vidual. the citizen. This antithesis resulted 
from a temporary historical situation 
W’hen governments were still in the coer¬ 
cive and exploitive states, and from the 
a.scriptic’in to these badly understood en¬ 
tities fC a power which, in fact, they 
mainly executed as the agents of otlier 
men and groups. Nevertheless, it was a 
convenient, a striking, and a useful antith¬ 
esis; nothing could be better calculated 
to win the support of every man against 
despotism. But it had a bad effect, be¬ 


cause of its untrue basis, in convening all 
discussion of government into one of 
despotism, and in making freedom from 
the state— dissociation —appear the bene¬ 
ficent ideal. It w’as an effective solvent, 
but as a creative agent it was deficient. 
It served well, however, in Montesquieu’s 
time and for three quarters of a century 
thereafter. 

The Historical Setting of Montesquieu*s 
Theory need not occupy us long, although 
it invests the subject w'ith more signifi¬ 
cance. France was a monarchy, in which 
authority was shared between a hereditary 
king and the Parlements. The Parlernents 
were .superior courts of justice with ad¬ 
ministrative functions, and they had the 
power to register: that is, officially to take 
cognizance of, royal decrees, as the basis 
of their judgments and executive acts, and 
to remonstrate with the Grown if such 
decrees, of general or fiscal nature, di.s- 
plc^ased them. The king and his friend.s 
in.sistcd that the power of the Parlements 
was bestowed by, and held at, the royal 
grace; the Parlements argued that their 
power was at least as old as the king’s, 
having been derived from the original 
meetings of followers with elected chief¬ 
tains on the champs de mars or de mai. 
No one knew or knou-. the real truth, as 
with any institutions vvhiih Isave invisibly 
added power to power in the* course of a 
lliou.sand years and through \i(issitudes 
during which other instiiiiiions have in¬ 
sensibly declined. Each of tht pretenders 
caused its owm history to be written, and 
it is enough that the Parlements were a 
check upon the Crown. The Parlements 
were not parliaments; that is, they were 
not full legislative bodies wdlh the power 
to propose, discuss, and make laws or, 
as in England, openly to control the activi¬ 
ties and purse of the executive. Nor were 
they popularly elected. They were, in the 
main, courts of justice and controllers of 
certain aspects of administration (like the 
censorship), with pow’crs of protest against 
the Crown’s legislative activities, but with¬ 
out the power to ask for an account from 
the Crown's ministers. Moreover, they 
were composed of judges, notaries, and 
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Other officers who had purchased their 
offices. 

Now these were tlie only barriers be¬ 
tween monarchy in Montesc[uieu’s sense 
—that is, the moderate rule of one—and 
cles|M>tisni—or the reckless willful rule of 
one. I hey were not quite so liberal as 
Montesquieu, they were not spec ially com¬ 
petent, th(?y were not representative by 
election, and they had no general com- 
ttiunity of interest with the people, not 
even with the general body of the Third 
Estate. 1 hey were of the middle and the 
upper nobility—the Nobility of the Robe. 
But they were men fully conscious of their 
worth, of their pow'cr, and of the need for 
a restraint upon despotism, and they were 
the natural representative of the upper 
strata of the Third Estate, whose members 
gravitated from their rich bourgeois com¬ 
mercial and industiia] life into a power¬ 
ful, brilliant, and respected profession. As 
such, they, when fighting against the king, 
.sorneiiines fought for tlie peciple, and at 
least promised the security and exemption 
from anxious uncertainty provided by a 
settled procedure based upon uniform, if 
not excellent, principles. Montesquieu's 
family was of the magistrature,^* and he 
himself was presented with a "parliamen¬ 
tary’' living. 

Montesquieu was searching for means 
to limit the Crown; to make a constitution; 
to build canals through which, but not 
over which, power should stream; to create 
■‘intermediary bodies;’’ to check and bal¬ 
ance probable despotism and yet he did 
not wish to fly to the extreme of democ¬ 
racy. lienee he .saw' great value in these 
Parlements, and especially defended the 
purchase and inheritance of oflices, be¬ 
cause they created a really independent 
body—independent in interest, not seek¬ 
ing to rise—but resolved upon its privi¬ 
leges. In these terms, also, did the 
magistracy defend themselves, liberally 
borrowing from Montesquieu when their 
privileges were attacked by Maupcou and 
Louis XV.^® Montesquieu’s spiritual need, 

12 A. Sold, Montesquieu (Paris, 1921). 

I'lCf. Ernest Lavisse, Histoire de France . . . 
Jusqu’d la Revolution (Paris, lycx)), Vol. IX, 
Part 1 , Book 1 , Chap. 1 ; £. Carcassonne, 


his environment, and his travels and study 
in England produced the solution we have 
just discussed. But a threefold separation 
was not essential to his plans; nor was he 
trying to discover scientifically the nature 
of each different pow'er; nor did he define 
them once and for ever. As with all 
thinkers w'ho arc concerned to influence 
action, everything was grist to his mill, but 
the product was not of pcriiianeiit value. 

Indeed, we know that it was fostered by 
an inquiry into English goveinment in 
the middle of the eighteenth ccntuiT, and 
tinctured w'ith Locke’s theory of govern¬ 
ment. English government seemed to 
Montesquieu to offer the guarantees of 
individual freedom. Locke was devoted to 
it, and passage after passage of Locke and 
Montesquieu read word tor word almost 
the same.^^ 

Montesquieu follow's Locke, but with 
more system, and it is imfiortant to ob¬ 
serve that he never thinks to separate the 
powers completely, but rather to modify 
the concentration of powers. Moreover, to 
have insisted too emphatically upon com¬ 
plete separation would have meant, in his 
France, surgical action upon the Parle- 
merits, similar to that undertaken on the 
County Quarter Sessions by the f/Jimty 
Councils Act of 1888 in England and 
Wales; a severance of judicial from ad¬ 
ministrative functions. But for Montes 
quicu, the executive convenes the legisla¬ 
ture, states its duration, and restrains its 
encroachments; it may veto legislation lest 
it be stripped of its prerogative. The legis¬ 
lature has the right of inipeachincnt: “If 
it has no power in a free state to-stay the 
executive, it has the right and ought to 
have the means of examining in what 
manner its laws have been executed.’’ It 
may not arraign the chief of state—but, 
“as the person intrusted with the executive 
power cannot abuse it without bad coun¬ 
sellors, and such as have the laws as 
ministers, though the laws protect them 
as subjects, these men may be examined 
and punished.” He has thus not gone be- 

Montesquieu et le Problcme de la Consti¬ 
tution Frmnaise an XVHl Siicle (Paris, 1926). 
s* Esprit des Lois, Book XI, 6. 
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yond the idea of impeachment to that of 
the political responsibility of ministers. 

Now Montestjuien had laid weight upon 
institutions: but he had equally declared 
that these were only the product of a free 
and moderate spirit. 'The institiiiions. 
however, were crystallized in a book, and 
indiscriminately adulated by liberty lovers. 
T'he object is addled, but people continue 
to adulate. .Allowing twenty years for the 
general vulgarization of the Esprit dcs 
Lois, it would be in 1768 or thereabouts 
that educated people were reading it as 
a conscious part of education, l o people 
born soon after that time, it would already 
be assuming the importance of a classic, 
without yet being left on the shelves as 
taken for granted. Small wonder that it 
had such an influence upon the French¬ 
men of the Revolution and upon the 
Fathers of the American Constitution. 
T'hey seized upon the institutional ar¬ 
rangement, but did not, and could not, 
recapture tlic spirit which had brought it 
to Monte.squieij’s attention and caused 
its creation in its native land, where it was 
.supposed to work such daily wonders. Of 
this, more presently. 

It seems to me that Montesquieu gazed 
upon his work and found it pretty rather 
than practicable. For he suddenly ex- 

These three powers [here he means only ihe 
two parts of the legi.slative plus the executive] 
should bring afioiit a slate of repose or inac¬ 
tion. But since, by the necessary movement of 
things, they arc obliged to move, they will be 
forced to move in concert." is 

T’hat second sentence sounds like an im¬ 
provisation which skips many difficulties 
to save the trouble of disturbing a hand¬ 
some scheme. Every honest political scien¬ 
tist will admit such temptations; and some¬ 
times their very beauty utterly arrests 
thought. Let us observe that Montesquieu 
has avoided the problem of whether the 
speed and the direction of governmental 
movement will be appropriate to the 
needs of society. Nor does he explain ex¬ 
actly how the harmony among the powers, 
admittedly so necessary, will be produced. 

1® Idem, 


Perhaps the small amount of creative gov¬ 
ernmental work of his time in comparison 
with our own did not raise these problems; 
and certainly he w'as a supporter of free 
industry and commerce. If that is a good 
excuse for his failure, it is also one for 
treating it very critically in relation to our 
lime. For it tlrew the United Slalcs into 
a system of gov emmcni of which one may 
say at the best that the people are baj)py 
in spite of it, and it has produced a 
crop of erroneous theories in relation to 
other countries. One thing we may add 
to palliate that abdication of Mome.s- 
quieu’s: at any rate he recognized that 
government must act "by the necessary 
movement of things." 

The United Slates and Montesquieu's 
Theory. VVe shall never know whether 
the Fathers of the American constitution 
established the separation of powers from 
the influence of the theory, or to accom¬ 
plish the imniecliatcly prac;tic:al task of 
safeguarding liberty and property. 7'hey 
positively desired liberty in the sen.se 
enunciated by Monte.scjuieii, and they also 
desired limits upon despotism; certainly 
they were permeated by his theory. And 
just as certainly property played a greater 
role with them than it did to the more 
spiritual and modeiarc* Montesquieu, who 
had conceived of political well-being as 
based upon equal properties of small di¬ 
mensions, used frugally. Whatever the 
respective weights of the inIIueiice of the 
antidemocratic and a.uiclcspotic tenden¬ 
cies in the Pliilaclclpiiia Convention, the 
.American constitution was consciously and 
elaborately made an essay in the separa 
lion of powers and is today the most im¬ 
portant polity in the world which operates 
upon that principle. 

As we shall presently indicate, the 
American constitution did not generally 
declare that powers ought to be separate. 
It had not, in the American phrase, a "dis¬ 
tributing clause," nor did it produce a 

As was done in some state con.sti tut ions of 
the time: for c\aiii)>lc, MaiylancI, Virginia, 
Massachusetts. New ]lam|)shiie. Cf. Massachu¬ 
setts constitution of 17S0, ait tele “In 

the goveinmeiiL ot this coiiimonwcailh the 
legislative dcpaitincnt shall never exercise the 
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clean severance, for that would have been 
to make governinent impossible. However, 
by certain internal checks and balances 
the constitution succeeded in making gov¬ 
ernment next to impossible. I'he demands 
of those who believed they saw in the con¬ 
stitution the rise of a new despotism called 
forth a famous reply from James Madison, 
which we must analyze.*^ He pays his 
tribute to Montesquieu, "the oracle who 
is always consulted and cited on this sub¬ 
ject," and then observes that in numerous 
and important ways, the departments of 
government in tiie British constitution are, 
by Montesquieu’s “standard/’ not totally 
separate and distinct from each other, and 
concludes that a partial agency was per¬ 
missible and not subversive of liberty, 
though a concentration of power in one 
body was. 1 hat “power is of an encroach¬ 
ing nature” was admitted; but in the 
present case was not the legislature to be 
more feared than the executive? In fact 
“the legislative department is everywhere 
extending the sphere of its activity, and 
drawing all power into its impetuous vor¬ 
tex.” 18 

This is where the shoe pinched in the 
American states: this should be the object 
of fear and control. For a representative 
body can feel the passions which actuate 
a multitude and is small enough to be able 
rationally to make the plans to satisfy 
those passions.'** The other powers, the 
executive and judiciary, can by their na¬ 
ture be carefidly described; not so the 
legislature, for who can precisely define 
legislation? Further, legislatures can ac¬ 
quire power over executive ofheiais 
through their control of the purse. Proofs 
are given from a number of states. Thus, 
there must be real, as distinct from mere 
paper, checks upon encroachment. What 

executive and judicial powers or cither of 
them; the executive shall never exercise the 
legi.slative and judicial powers or either of 
them; the judicial .shall never exercise the 
legislative and executive powers or either of 
them: to the end it may he a guvernment 
of laws and not of men." 
ir T/ie Federalist, \I.\ II. 

1**! his was a universal complaint of the time 
in America. 

*®Cf. The federalist, XLVII (Everyman edi¬ 
tion), p. 253. 


can these be? Jefferson suggests an appeal 
to the people when any two of the three 
branches consider that there is need to 
correct a breach of the constitution. Madi¬ 
son, however, fears that frequent appeals 
to the people to correct defects in govern¬ 
ment must deprive it of veneration and 
stability, that ordinarily men acting in 
large masses will cause ignorant jnejiidites 
to rule, that the public traiujuillity woidd 
too often be disturbed, and, finally, that 
the legislature would triumph in all con¬ 
tests by the same influences which won 
it its election. 

What then? What expedient can be de¬ 
vised to maintain, in practice, the neces¬ 
sary partition of powder among the several 
departments? 

The only answer that can be given is, that as 
all these c.vierior provisions arc found 10 be in- 
adec|uaie. the defect must be supplicii, bv .so 
contriving the interior structure of the go\ 
ernment as that its sevcial consiitucnt parts 
may by their mutual relations, be the means of 
keeping each other in their proper place.ao 

The principle to be followed is to con¬ 
trive that “each department should have, 
a wdll of its own." From this it follows that 
tlic members of each department .should 
have as little share as po.ssible in the ap¬ 
pointment of members of the others. But 
this cannot be pressed too far; othenvi.se 
it will end in election by the people, mani 
fesily had in the case of judges, who, in 
any event, became independent by their 
permanent tenure. 

The principal means against the con¬ 
centration of powers is to provide the con¬ 
stitutional means and the personal motive 
necessary to each department’s self-de¬ 
fense. The truth may grieve, but the truth 
is that ambition inexorably threatens. Nor 
can mere popular control suffice. 

You cannot give each department an 
equal power of self-defense. As the legis¬ 
lative authority predominates, divide it, 
give the two chambers diflerent modes of 
election and different principles of action! 
Give the executive a negative on the legis¬ 
lature. but not an absolute negativel It 

2 ®Cf. The Federalist, LI, para. i. 
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must be remembered also that in a federal 
govcrninent, the associated governments 
control eacli other. More, a popular suf¬ 
frage combined with the vast extent and 
varied range of the territory of the United 
States provided that diftereiu interests 
shall check each other and prevent the 
easy formation of a homogeneous, and 
hence a tyrannical, majority. 

In a flee government the security foi civil 
rights must he the same as that (or religious 
rights. It consists in the one case in the 
multiplicity of inlciests, and in the oihei in 
the multiplicity of sects. The degree ol security 
in both cases will depend on the iiunihet of 
interests and sects; and this may he presumed 
to depend on the cxient of country and peojilc 
coiiipreheiided under the same govcrnmeiit.21 

Madi.son's argument has been proved 
true by the experience of the I Ini ted 
Stales. Only one doubt arises: whether it 
has not jrroved to be too true; for it has, 
indeed, thrown govcrninent into alternat¬ 
ing conditions of coma and convulsion. It 
is po.s.sil)le to have so many and various 
intere.sts incliuled in a .single state that 
a majority can never he obtained, w^hile 
iorcefiil and cunning minorities always 
rule. This inability to act swiftly, and 
sometimes not at all, was one of the very 
effective arguments of the growing nazi 
movement against the Weimar constitu¬ 
tion, to which reference is made further 
in chapter 8. 

In the United States constitution, 
powers were thus distributed: legislative 
powers (“herein enumerated”) were vested 
in Congress, the executive pow'cr in the 
President, and the judicial in the courts. 
Congress was divided into two bodies, 
each elected for different periods and by 
different modes, the first liaving a biennial 
tenure with complete renewal, the second 
six-yearly tenure with partial renewals 
every two years. Their powers are differ¬ 
ent and check each other. The executive 
was to be dependent upon neither the 
legislature nor the people, nor was it to 
be fortified by popular election: hence a 
special electoral college was created. His 
own sphere was not to be his alone, for 

The Federalist, LI, p. 265. 


the Lathers feared the executive, espe¬ 
cially a national executive. Hence, the 
power of appointment of the chief officials 
was to be sliared by President and Senate. 
Nor was the execuii\e to have a free hand 
in treaty making: hence the assent of the 
Senate was required thereto. War and 
peace were to be declared by Congress. 
Officers with a y)lacc of profit under the 
United States government were excluded 
from membership of Congress: and though 
the executive may appoint officers who 
may act as a cabinet to him, neither he 
nor they may, by a convention of the con¬ 
stitution, appear on the floor of Congress. 

Not all the objects which the Fathers** 
had in view have been realized, but their 
main intention, cllei tively to .separate the 
pow'crs, has been achieved; for they de¬ 
stroyed the conceit of leadership in gov¬ 
ernment, which is now so important in 
the present age of niini.strant politics. 
They separated the executive sources of 
knowledge from the legislative center of 
their application; severed the connection 
between those who ask for supplies and 
those wlio have the power to grant them; 
introduced the continuous possibility of 
fontesi beiw'cen two legislative branches; 
created in each the necessity for separate 
leadership in their separate bii.sinc.ss; and 
made this leadership independent of the 
existence and functions of the executive. 
Legislative procedure has come to differ 
essentially from that in Britain and 
France; financial prcitedurc is worlds apart; 
there is no coordination of political energy 
or responsibility; but each branch has 
its own derivation and its morsel of re- 
.sponsihility. All is designed to check the 
majority, and the end is achieved. At 
what cost? This we shall calculate, but not. 
unfortunately, in dollars, later. 

UNITED states: PROBLEMS AND 
READJUSTMENTS 

The problems arising in the United 
States as a result of the const!tutionaliza- 

Cf. B. F. Wright, “Origin of the Separation 
of Powers in America,” Economica (London, 
May, 1933). where American experience is 
correctly emphasized and theoretical influ¬ 
ence perhaps overdisparaged. 
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tion of the theory of separation of powers 
have been very f>l)stinate and have frus¬ 
trated the modern social will. Particularly 
with the growth in extent and marked 
change in the technicaJ nature of govern¬ 
ment control of the economy, have the 
legislative and c'xecutive arms of the gov- 
erninent waged battles of jurisdiction. 
(Jongress. wJiich in Franklin D. Roosevelt’s 
administration was more cooperative than 
usual, constitutes a regular brake on execu¬ 
tive policy. Where President and Congress 
are of different party or political philoso¬ 
phy, stalemates and compromises continu¬ 
ally occur, the weapons being the execu¬ 
tive veto pow'er and (congressional refusal 
to legislate policies. 

The independent regulatory commis¬ 
sion 23 is the Congressional device to main¬ 
tain a continuous expert appointed group 
in quasi-legislative authority over a spe¬ 
cific segment of government economic 
control: for example, the Interstate Com¬ 
merce Commission. Independent of the 
executive, the commission’s purpose is to 
formulate in detail and enforce the stand¬ 
ards set in the law, following its own uni¬ 
form policy regardless of the President in 
office. Consequently, a President can be 
faced wdth a hostile commission which 
w'ill stifle his plan of action or will frus¬ 
trate his attempt to coordinate the com¬ 
mission’s sphere w'ith the rest of govern¬ 
ment policy. 

Violent criticism and extensive litiga¬ 
tion have revolved around the scope and 
powers wielded by these agencies and the 
departments. These administrative agen¬ 
cies, apparently, make their own laws, for 
in addition to rule making they have been 
empowered to judge and command indi¬ 
viduals held to violate these same regula¬ 
tions. However, the courts have been par¬ 
ticularly strict in recjuiring due process 
of law in procedural matters. They have 
considered as essential the parties* right to 
adequate notice, fair hearing, and the 
“findings** of fact as a basis for decision. 

In addition, they have required “stand¬ 
ards** to be established by Congress to 

28 Cf. R. E. Cushman, Tlir Independent RegU' 
latory Commission (New York, 1941). 


limit the powers vested in administrative 
agencies. It is judicially considered uncon¬ 
stitutional for Congress to delegate the 
legislative powxTs delegated to ii in article 
I, section i, of the constitution. ( 3 n this 
gn>iind the PetroJeimi Code, for example, 
and, shortly afterward, the entire Na¬ 
tional Industrial Recovery Act, were de¬ 
clared invalid. T'he Supreme Court said 
in Panama Refining v. Ryan (293 U.S. 
388) in 1935; 

The Congress in section 9(r) [the clause held 
unconstitutional] thus declares no policy as to 
the transportation of the excess production. 
So far as this section is concerned, it gives to 
the President an unlimited authority to deter¬ 
mine the policy and to Jay down the prohibi¬ 
tion, or not to lay it down, as he mav see 
lit.... 

And in the Schechter Poultry (NIRA) 
case: 

Here is an attempted delegation not confined 
to any single act nor to any class or group of 
acts identified or ucsciif>cd by reference to a 
standard. . . . This is delegation running riot. 

However, the Conrt*s subsequent policy 
has been to permit administrative rule 
making, provided the terms of the law are 
reasonably specific. 

Such organizations as the American 
Bar Association, and commercial interests 
anxious to be free of government regula¬ 
tion, attempted to restrict administrative 
lawmaking and were influential in secur¬ 
ing passage of the Waker-Logan Bill in 
1940. its main provisions were: 

(1) Administrative rules were to be is¬ 
sued only after formal public hearings 
and were to be subject to judicial review 
through petition to the District of Co¬ 
lumbia Court of Appeals. 

(2) Regulatory agencies were to estab¬ 
lish three-man interagency boards for 
formal quasi-judicial action on request of 
anyone aggrieved by any measure taken 
by an agency. 

(3) Judicial review was to be expanded 
and systematized for all administrative 
orders. 

President Roosevelt, w'ho decisively ve¬ 
toed the bill, declared that it would “place 
the entire function of government at the 


[102] 



UNITED states: PROBLEMS AND READJUSTMENTS 


mercy of never-ending lawsuits and sub¬ 
ject all administrative acts and processes 
to the control of the judiciary.” 2^ 

Nor did the Administration overlook the 
Supreme Court’s adverse decisions on ad¬ 
ministrative procedures or the outcries of 
the industrial and commercial interests. 
The Attorney General’s Committee on 
Administrative Procedure was appointed 
in 1939 to analyze current procedures and 
make recommendations, and published 
its report in January 1941. Later in this 
volume (Chap. 36) its proposals are noted, 
as well as the general signilicance of the 
Federal Administrative I'rocedure Act of 

About the time that the Walter-Logan 
Bill was being cogitated and discussed by 
Congress. Justice Harlan Stone, speaking 
for the Court majority in the first United 
States V. Morjran case (298 U.S. 4(18) in 
1936, said: 

In construing a statute setting up an adniinis 
traiivc agency and providing (or judicial re¬ 
view of its action, court and agency ate not 
to be regarded as wholly independent and un¬ 
related instriirnentaiitics of justice, each acting 
in the performance of its prescribed statutoiy' 
duty without regard to the appropriate func- 
tion of the other in securing the plainly in¬ 
dicated objects of the statute. Court and 
agency arc the means adopted to obtain the 
prescribed end. and, so far as their duties arc 
defined by the words of the statute, those 
words should be construed .so as to attain that 
end through coordinated action. 

In the second case in 1941 (313 U.S. 409) 
Justice Frankfurter, speaking for the 
Court, said: 

It will bear repeating that, although the ad¬ 
ministrative process has had a different de¬ 
velopment and pursues somewhat different 
ways from those of the courts, they arc to be 
deemed collaborative instrumentalities of jus¬ 
tice and the appropriate independence of each 
should be respected by the other. 

This is very sound doctrine, and. per¬ 
haps because it seemed “that the Court 
now respected the finality of administra- 


2* Congressional Record, December r8, 1940, 
* 5943 - 

See Chap. 56. 


live action” 2« the drive for statutory re¬ 
straints of such action was resumed and 
to a lai^e extent triumphed in the Act of 
1946. 

J’erhaps no one has more clearly stated 
(he case lor the finality of action, and the 
immunity from judicial frustration, of 
the public odicial, acting of course in ac¬ 
cordance with (he statutes duly passed by 
an awake legislature, than President 
Roosevelt in his veto message on the Wal¬ 
ter-Logan Bill. He .said: 

In addition to the lawyers, who sec the admin¬ 
istrative tribunal encroaching upon their ex¬ 
clusive prerogatives, there arc powerful inter¬ 
ests which are oj)poscd to reforms that can 
only be made effective through the use of the 
administrative tribunal. Wherever a continu¬ 
ing series of controversies exists between a 
powerful and concentrated interest on one side 
and u diversified mass of individuals, each of 
udiase separate interests may he small, on the 
other side, the only means of draining ccjual- 
i(y before the law has been to place the con¬ 
troversy in an administrative tribunal. 

As the demands upon governmental ma¬ 
chinery liave changed since the end of 
the eighteenth century—and we have 
amply analyzed and accounted for that 
change—majorities instead of being de¬ 
testable have become es.sential. As Mon¬ 
tesquieu said: 

These three powers should bring about a state 
of repose or inaction. But since, by die neces¬ 
sary movement of things, they are obliged to 
move, they will be forcc«I to move in concert. 

The necessary movement of things in the 
United States has obliged the three powers 
to move. They cannot but move in con¬ 
cert since men abhor discord. And if 
concert cannot be obtained within the 
constitution it must—^if movement is 


26 For example. Justice Brandeis in St. Joseph 
Stock Yards v. US. (298 U.S. 38) said: “But 
supremacy of law does dbt demand that the 
correctness of every finding of fact to which 
the rule of law is to be applied shall be subject 
to review by a court. If it did, the power of 
courts to set aside findings of fact by an ad¬ 
ministrative tribunal would be broader than 
their power to set aside a jury's verdict. The 
Constitution contains no such command.” 

22 Esprit des Lois, Book XI, 6. 
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really necessary—be obtained by some¬ 
thing outside it, whether with complete 
or partial success. T he indispensable in¬ 
stitution has been fo\ind in the party 
system. T hat has tended to redistribute 
the authority divided by the constitution. 
Of its success and failure we sj)eak later 
(pun 111 ). 

Yet the mere existence c»f a separation ol 
rcpresc*ntaf ive assenibiy, exec iiiive, and ju¬ 
diciary itself acts to disintegrate; party gov- 
ernnieiu, which can never be sure of being 
in complete lomniand of the three agencies 
of government at any one time. How 
much the party strains to achiexe such a 
union of policy we have alr(*ady oliserved 
earlier, in the close connection between 
political participation and the union of 
powers in llte Soviet system. 

T he American system, which has liecn 
called “Clongressionar* goveriiinent, is in 
veiy strong (Oinrast to European demo- 
rratii systeniSf which have tacitly rejected 
the separation of powers, and indeed, de- 
liheraiely coordinated them in the '‘cab¬ 
inet system/' Briefly, the elements of the 
cabinet system are ihe.se. Functions are 
broadly (ii\ided between legislative, ex¬ 
ecutive and judiciary. T he judiciary is 
appointed, even as in the United States, 
hy the executive, but on terms which 
render it practically an independent 
branch. The executive then falls into two 
parts—the ininisicrial or cabinet council, 
and the Crown or the presidency of the 
stale. The latter has little independent 
political power. The cabinet is the crea¬ 
ture of tlie legislative, but a creature which 
lead.s, nay, drives, its creator. It is not for¬ 
bidden, but on the contrary is expected, 
to enter the legislature, and is often com¬ 
manded to do so. There is thus a direct 
link between people, legislature, and ex¬ 
ecutive: and as a rule they act in general 
unison, moved by the same tide of polit¬ 
ical feeling. The legislature is responsible 
to the people; the cabinet is responsible to 
the legislature and to the people. They 
are one body at different stages of leader¬ 
ship but in the straight line of ascent from 
the people. In the United States popular 
sovereignty oj>eratcs by bifurcation and 
even trifurcation: it divides into channels 


which run parallel to each other but do 
not fully meet or mingle, but are con¬ 
nected by drawbridges. 

THE SEPARATION Ol- POWKR.S: EUROPE 
AND BRITAIN 

Vet the C^ontinent and England have not 
heeti and are not without an interest in 
the separation of powers. T he theory be¬ 
gan in France, and we can show that, 
though Rousseau moved the French to¬ 
wards revolutitm. Montestpiieu governed 
the elaboration of France’s early consti- 
tuiions.-« T he French National Assemhiy 
of 1781) laid down the principle and di- 
videil the legislative from the executive 
power.-® No compjroiiiiscs were permit¬ 
ted —the deeree-iuaking power was re- 
fu.sed to the executive—and it was re- 
.solvcd that no member of the National 
Assemhiy or future Parliaments should be 
made a minister within four years of the 
termination ol his membership, or accept 
any office, gift, pen.sion, salary, or com- 
mi.ssion from the executive. Wc need not, 
however, trace all the consequences of the 
principle in thc.se constiliitions. T'liey 
broke dowui in before the onslaught 
of passionate revolutionary zeal which 
could not do its work quietly wiilioiii 1 
central control of all powers in the capital 
and at the extremities: they were rcachnit- 
led in 1795; they fell at Napoleon’s touch; 
and they weie resuscitated in different 
forms in 1816, in i8r{o, in 1848, but not in 
1875. But the revolutionary belief in the 
.separation of powers has had one endur¬ 
ing result upon France—it caused liei to 
deny, in her constitutions, the power of 
the conns of justice to declare a law made 
by the C^hambers constitutionally invalid, 
and the power of the court to judge execu¬ 
tive ofhcials for a fault committed in and 
hy reason of the public service; and the 
latter led directly to the creation of special 
administrative courts for such cases. Some¬ 
what similarly in Germany; but quite 
otherwise in England. 

Cf. Rotrert Rtxlsloh, Le Regime Parlemen- 
inire (Paris, 1924). 

*79*. aiiitlc III, 3, 4. 

3 ® Ankles III, IV, vi,Sccl. I. 

104] 



THE SEPARATION OF POWERS! EUROPE AND BRITAIN 


Throughout the nineteenth century, 
there were those who argued that without 
the separation of powers there was no 
liberty. The clauses of the French consti¬ 
tution are not important to us, except that 
we may remember that in the constitu¬ 
tion of 1875 the principle was no longer 
declared, and that in fact, that constitution 
adopted the cabinet system. T’he reason 
why the separation of powers was in vari¬ 
ous ways laid down until 1875, and the 
reasons why it is still demanded by some 
writers are, however, important. It is not 
that there was or is any s})ecia] interest in 
the possibility of exactly and scientifically 
defining and severing the eJeiiiciits of gov¬ 
ernmental power. Ihis occupation was 
strictly subordinate to the essential object: 
to secure such a balance and direction of 
go\erninental energies as comported with 
their scjcial ideals. For let us be clear 
about one thing: the theories of the sep¬ 
aration of powers arc ultimately instru¬ 
mental to some particidar social design— 
the purpose of an individual reformer or 
of interested groups of classes—and theo¬ 
ries of government, especially where they 
concern institutions, are the centers of 
will; desire produces will, and will is prior 
to institutions. 

In Fiance the idea of the separation of 
powers was soon used as a defense of the 
libertarians against the egalitarians. The 
difference between the consequences of 
the principle of liberty and of equaliza¬ 
tion forms the almost deliberate thesis of 
de 7 ’ocqueville’s political philosophy. Con¬ 
sidering democracy in America, he is 
tempted to this reflection; “Men desired 
to be free in order to be able to make 
themselves equal, and, in proportion as 
equality established itself with the aid of 
liberty, it made liberty more difficult for 
them.’* For equality being their principal 
care, they allowed the state to aggrandize 
itself, and men permitted their own degra¬ 
dation. How terrible the possible despot¬ 
ism! 31 Now, more than ever, is liberty 


31 Cf. A. dc I'ocqiieville, Democracy in Amer¬ 
ica, trans. by H. Reeve (London, iKKg), 2 vols., 
Voi. I, Chap. XVI, p. 275, and Vol. II, Book 
IV. (There also is now avaiialde the Bradley 
edition, New York, 1946.) 


the salvation of society,8® not to destroy 
the democracy which reposes upon equal¬ 
ity, for that is obviously the fulfillment of 
God's design, but to temper it, to make it 
a beneficent and not a fatal dispensation .83 
How secure liberty? Through legislature, 
liberty of the press, education, judicial 
independence, the recognition and guar¬ 
antee of individual rights, and local and 
cultural corporations—institutions which 
will do in democracies what certain his¬ 
torical corporations had done in the old 
monarchy. 

Nor has this strain disappeared from 
French political thought. The separation 
of powers has been demanded as a check 
upon the usurping tendencies of tlic par¬ 
liamentary assemblies, which threaten 
both executive and society, but the ar¬ 
rangement is not now always called either 
independence or separation, but reci¬ 
procity. There was obviously a desire to 
exalt the executive in order to stay the 
equalitarian legislation of the Chambers. 
To another waiter the problem appeared 
as that of the individual against the state, 
“that is to say, the great question of lib¬ 
erty itself/* and the solution—the aboli¬ 
tion of executive and legislative influence 
in the administration of justice, and the 
establishment of judicial control of the 
constitutionality of laws and administra¬ 
tion (on the American model)—was reit¬ 
erated after twenty-five years* experience 
of French politics.®* Another, who was 
but a single example of many, deplores 
“parlementocratie" and the “confusion of 
powers**—and this was because parliamen¬ 
tary powers and behavior were feared as 
“anarchic,** while the nonexistence of a 
popularly elected executive was said to 
offer no check to the “fatal enslavement 
of the people to the assemblies.** 8® What 
was behind this? We once more come upon 
the struggle between economic equality 
and political liberty. 

82 /fife/., Vol. II, p. 301. 

83 /fifV/., Preface. Cf. also S. dc Ruggiero, The 
History of European Liberalism (London, 
J 927 ). P- » 97 - 

84 C:harlcs Benoist, Les Lois de la Politique 
Francaise (Paris, 1927). 

38 Jules Roche, Cluand S^rons Nous un 
Republique? (Paris, 1918). 
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Nothing is more coniiaiy to the spirit of the 
French Rc\oliJtion. to the unariiiiious con- 
ccfUion of flic Rcpiililic. Imni its origin down 
to the recent liiiies, when the letiograde spiiit 
of Socialism conimeiued to pervert and ruin 
it, to suhstitiiie for the noble and fecund 
principle of liberty, of initiative, of individual 
responsibility, a tinly collective regime, in an¬ 
ticipation of an nl)solutc collectivist despotism 
which draws neai.-*c 

In the sessions of the constitutional 
<(»niinittec and the debates of the eon- 
.stitnent assemblies of 19jr, and 191b, the 
Erenc.b (’.oininunist paily took an extreme 
course on every topic (.onterning the sep¬ 
aration of powers, while the other parties 
were moderate on the subject, becoming 
strongly in favor with the M.R.P. and the 
Radical-Socialists, riglitwards. On the su¬ 
premacy of the party o\er its members, 
the supremacy of the legislature over the 
executive, the right to recall the deputies, 
the powerlessiiess of the titular chief of 
state, the right of pardon, and the supreme 
control over the judiciary, the Communist 
party exj>resscd the most decided senti¬ 
ments in favor of the unlimited domina¬ 
tion of the legislative bexly, one and indi¬ 
visible, not even accepting popular re¬ 
call but leaving the latter to be exercised 
by the party’s discipline over its members. 
TJie Communist party, with the aid of the 
Socialist party, was largely successful in 
securing the practical predominance of 
the National Assembly over all powers: 
its steady argument was reminiscent of 
the Russian C^ommunist cry, "All power 
to the Soviets!”, and its slogan was "All 
pow'cr to the people, tlirough their party 
and the National Assembly!” Hie flavor 
of the majority’s view, expressed by the 
rapporteur, a member of the M.R,P„ may 
be gauged from tliis quotation from his 
report: s’* 

To a presidential system founded on the ab¬ 
solute .sepaiation of powers [he was thinking 
of the United States constitution] is opposed 
gcjvcriiincnt hy the assembly established on the 
basis of the confusion of powers. It is said by 
some, that sovereignty is one; it resides wholly 
in the people: and as in so big a country as 

p. 197. 

Assemblvc, .SVflnce, August 2, 1916, annexe. 


France, the people cannot themselves possibly 
exercise their sovereignty: it is unavoidable 
tliat they delegate it to their representatives. 
Sovereignly being one, it cannot be delegated 
except in its entirety. Therefore, the three 
functions, hrgisiative, executive, and judicial, 
must in their integrity Ix' delegated to a sin- 
glc-chamhercd and sovereign assembly which 
il»e people is called on to elect. 

“Such a system of goveriiiiicnl,” as the rap¬ 
porteur of the <hafl of April 19 wrote, “is 
adaptc*d to the exigencies of revolutionary 
action because it is in some sc)rt destined for 
revolutionary periods, and because Franc<’ 
dexs not find herself in a revolutionary period, 
there cannot even !)C a question of proposing 
it to the constituent assembly. To repeat 
Robespierre’s words, the France of 19.16 needs 
a constitutional gr>verntnenr.“ 

Opposed to this is a phrase of the lead¬ 
ing Communist member of the constitu¬ 
tional committee—he let it slip and 
wished later to retract. He .said: "I think, 
differently from M. Capitani.w'ho believes 
that certain principles exist over and 
above national sovereignly—that above 
this sovereignty there is nothing.” 

[• See Addenda, p. 959.J 

It might be added here that in the 
Vyshinsky treatise on Soviet consiiiuiional 
law^ (referred to above, p. 85), it is un¬ 
truthfully asserted that in the United 
States and Europe, the separation of pow¬ 
ers had always masked but never pre¬ 
vented the real predominance of the ex¬ 
ecutive—a deliberate bourgeois trick! 

When dealing with American practices 
arising out of the theory of separation of 
powers, we noticed the comparative re¬ 
cency of agencies (the independent regu¬ 
latory commissions) w'hich, not being law 
courts, have nevertheless been given a 
judicial kind of authority over the in¬ 
terpretation of the law. Yet it should be 
noticed that one consequence of the theory 
of separation of powers in France was the 
establishment of administrative courts cul¬ 
minating in the Conseil d'tltat, which for 
many decades have had exclusive juris¬ 
diction over actions by citizens against 
misuse of official power by local or central 
officials, extending to ultra vires cases as 

38 Seances, Commission de la Constitution, p. 
36. December 5, 1945. 
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well as actions where the public authori¬ 
ties—for example, municipalities—are in 
conflict among themselves or with the 
central government. The subject is pur¬ 
sued further in later chapters.^® 

It is not necessary to multiply examples. 
The facts are clear. Many people and po¬ 
litical partiesare afraicl that without 
checks and balances in goveriirncnt, lib¬ 
erty will disappear. A similar development 
is apparent in German constitutional his¬ 
tory and in English. What caused the 
creation of the theory and the political 
demand? In every case there is a specific 
reason or group of reasons for fearing tlie 
intervention of government. Up to and in 
the eighteenth century it was fear of mon¬ 
archical despotism, by the upper and lower 
classes. In the nineteenth century it was 
for the same classes in Germany the only 
hope of fettering absolute monarchy. In 
all countries today it is the desire of the 
economically prosperous classes or of pri¬ 
vate enterprise and its academic and other 
defenders to preserve themselves against 
the collectivist, egalitarian, and regula¬ 
tive tendency of democracy, and of the 
more patient, bourgeois, working-class 
leaders to attempt a synthesis of the lib¬ 
eral with the socialistic state. They desire 
at once dissociation from the state and an 
ordered regular procedure (preferably ju¬ 
dicial) for the determination of the extent 
of their political obligations, whether 
merely imposed by the state or self-ac¬ 
knowledged. 

But there is no such enthusiasm for 
checks and balances among those who arc 
impatient to create a new social order, or 
sternly to maintain an old one, where, for 
example, the courts of justice show them¬ 
selves imbued with a spirit of opposition 
to the executive. The bolshevik theory 
confounded all powers; so equally did the 
fascist system; so did the nazi system. The 
latter, like the Soviet system, destroyed 

3 ® See Chap. 36. 

*0 Henri I.eyret, Le Gouvernment et le Parle- 
merit (Paris, 1918), and Le President de La 
Rt^publique (Paris, 1913); Charles Benoist, La 
Reforme Parlementaire (Paris, 19^*2), p. 201: 
Jules Roche, op. ciL 

Cf. S. de Ruggiero, op, cit., p. 251 If. 


the separation of powers by reducing leg¬ 
islation to a formality, by seizing power to 
make ordinances which had the force of 
law, even if such laws amended the con¬ 
stitution. Further, it seized the power of 
the appointment of and pressure on the 
judiciary and the com)>lcte siibordination 
of the civil service system to the Fiihrer 
himself.^^ All civil service associations 
were forcibly made a wing of the Nazi 
party. It is interesting to note that it was 
difiicult for the Nazi goveinment entirely 
to subjugate the judi( iary. 

Without any doubt, a powerful con¬ 
nection subsists between the economic 
and social status of the writer's group and 
his tlicories. Some people attempt to es¬ 
cape governmental control, and therefore 
demand the accumulation of courts of 
appeal of all kinds before they can be 
seized. Others, needing the help of gov¬ 
ernment, can prove from that hypothesis 
that there ought not be any scruples about 
swift and immediate action. Everything 
depends upon w'hat kind of moral sover¬ 
eign good is worshipped. It is not neces¬ 
sary for the political scientist to have in¬ 
quired into the separation of powers 
further than to have arrived at this re- 
.sult: whether we wish a separation of 
powers, and in w'hat particular institu¬ 
tional form it is to be embodied, depends 
upon what general political needs wc feel 
to be really urgent. That is to say, there is 
nothing absolutely inherent in the nature 
of different functions, nothing eternal and 
unchangeable, which \vill settle the ques¬ 
tion whether there ought to be a separa¬ 
tion of powers, and if so, in what it should 
consist. The answer is relative to one’s 
needs, and to the organization, procedure, 
and mentality of the institutions as they 
actually function. Yet even after conflict 
has removed hereditary coercions and 
privileges, by destroying or permeating the 
separated powers when these arc hostile 
to those at a disadvantage, and even when 
society embodies more equal law, the 
newly desired relationship of the indi¬ 
vidual to the whole community will im- 

^2 Sec Chap. 25. 
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pose some newly appropriate separation 
of powers. 

The Fall of the Triad of Powers. We 
cannot, however, leave the subject at this 
point, for there are two questions to con¬ 
sider. The first is the possibility of separ¬ 
ating powers distinctly by reference to 
their specific qualities, and the second is, 
how arc powers actually differentiated— 
not separated!—in modern democracies? 

I will not answer the first question by 
detailed examination of the old triad of 
j[>owcr.s. In recent years the triad has been 
much attacked by theoretical writers, and 
has been proved by actual experience to be 
untenable. It has been shown, broadly, 
that the legislature does not always con¬ 
cern itself with the establishment of gen¬ 
eral policy, but often makes exceedingly 
detailed and specific rules concerning de¬ 
partmental and local organization and 
functions, and thus performs work to 
which only the technical knowledge of 
professional civil servants is adetjuate. 
Again, it is shown that the legislative body 
allows more and more scope to the execu¬ 
tive to fill in large empty areas in the 
statutes, and that this rule making is no 
more or less than “secondary” or “sub¬ 
ordinate” legislation—that is, general 
rules with the supreme binding authority 
of statute. 

With the growth in the quantity and 
technical nature of the subject matter of 
legislation, and the need for flexibility 
and continuity in administration of the 
program, delegation of extensive pov^ers 
to administrative agencies has become 
widespread. Quasi-legislation has tw^o basic 
variants: the promulgation of general 
rules and regulations, sometimes called 
sublegislation or rule making; and the 
issuance of orders, entailing application 
of the standards to specific cases of cn- 
forcenjent. 

The administrative departments are 
given judicial powers by statute—powers 
to judge of complicated situations of fact 
and public policy as they concern indi¬ 


viduals and associations—from which 
there may or may not be appeal to the 
law courts. And, finally, the law courts add 
to or take away from the statutory law, or 
from the executive power, by their judg¬ 
ments. I'he analyses have proceeded to 
considerable depth, and we need not re¬ 
produce them. 

The principal criterion is regarding the 
danger to individual liberty of allowing 
an administrative system—the servants of 
the chief executive—to undertake the 
functions of lawmaking and the adminis¬ 
tration of justice, with the finality which 
the responsibility entrusted to the admin¬ 
istrative branch requires if the law is to 
become a social forcc.^"* 

That is the sum and substance of the 
modern interest in the supremacy of law 
and in administrative law, and it is a 
direct consequence of the development of 
state activity since the 1870's. Originally 
the despotism of the Crown was feared 
and attacked; later the despotism of Par¬ 
liaments and Congress was feared and 
attacked; now, in the twentieth century, 
the alleged enemy is the mighty corps of 
civil servants sometimes maligned as the 
“bureaucracy.” 

7 ’hcre is no longer any virtue in the 
triad, except as a provisional .scheme. We 
must discover .some other rough differen¬ 
tiation of the functions and organs of 
government. When we have done that, wc 
may inquire briefly into their nature and 
into the extent to which modern policy 
demands their interaction. Let us always 
remember also that the political utility of 
any pf)wer—legislative or executive or 
judicial—does not depend upon its own 
nature but upon the mentality and pro¬ 
cedure of the body which exercises it, and 
that this mentality depends upon its ap¬ 
pointment, its training, and its working 
conditions. 

4 sCf. Milton Katz, Cases in Administrative 
l aw (St. Paul, 1947), pp. 752 ff.; and James K. 
Hart, Introduction to Administrative Law 
(New York, 1940), Chap. 16. 
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If we observe the operation of modem 
government, regardless of any division of 
powers among different organs, we see 
that to a complete act of governntent two 
things are necessary: to resolve and to 
cxeciite: that is, to cleiermine that certain 
things shall be done and then to cause 
people to do them. If we apply this divi¬ 
sion to political activity, we see that the 
eeiuers of (he first—the resolving branch 
—are the electorate, the political parties, 
the legislature (Parliament or Congress), 
the cabinet, and the chief of state; and 
that the centers of the second—the execu¬ 
tive hramh—arc the cabinet, the chief of 
state, the civil service, and the courts of 
justice. That is to say, there arc seven 
main centers of political activity, the co¬ 
operation of wliich is necessary to produce 
a complete act of government. 

The seven are, in practice, interlocking 
and essential to each other, though there 
may be jealousy and distrust among their 
actual personnel. Without the parties, the 
electorate would be a mass of men and 
women in a nasty state of nature, though 
I am far from saying that even with them 
the electorate is in any country as yet 
much beyond such a state. The electorate 
has its contact with the legislature through 
the constituencies, by-elections, lobbyists, 
and deputations. Legislatures today are 
little more than the political parties in 
conference specially organized by party 
meetings, caucuses, and the whips. The 
cabinet is, on the resolving side, inter¬ 
locked with the electorate, with the par¬ 


ties, and with the legislature, and obtains 
from the civil servants the expert material 
for initiating or handling discussions and 
resolutions. On the executive side, it is 
in touch with the chief of state; it con¬ 
trols, and is guided by, the prt)fessional 
administrators; and it appoints the judges 
of the law courts, having, also, its own 
legal counsel from bar and bench. The 
chief of stale is (with the exception of 
Great Britain) in toucli with the elector¬ 
ate, being elected either directly or by the 
legislature. The civil service is not en¬ 
tirely out of touch with the public: it is 
reached by deputations and aided by con¬ 
sultations, advisory councils, and its pub 
lie relations departments. Tlie courts of 
law are not entirely out of touch with the 
development of civilized needs, and for 
a very large part of their time they apply 
laws made by the factors we have already 
indicated; yet they also exercise a moder¬ 
ating effect upon the law, becau.se they 
apply certain extrastatutory juridical 
principles, substantive and interpretary. 
In practice, the interlocking relationship 
we have sketched is even closer than indi¬ 
cated; but these are the main elements 
which cooperate in government. 

The Electorate. This is an amalgam of 
individuals and groups, a seething ma.ss of 
uncoordinated and often hostile wants. It 
is now recognized as the sovereign body 
in most constitutions and political 
theories; some deny that it ought to have 
limits, while others—the minority—urge 
that it ought not to be despotic, and they 
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demand its self-limitation by reference to 
some moral standard. Whatever the liter¬ 
ary theory of popular sovereignty, the 
jjower of tfic people is, in fact, limited by 
their ignorance, their conventions, their 
monetary resources, their apathy or their 
nonpolitit al preoccupations, and the con¬ 
stitutional forms through which they op¬ 
erate, established l)efore the advent of 
popular sovereignly and limiting it. 

It is idle to speculate upon what this 
power—the electorate—would be without 
restraint and without the existence of 
party organi/ation to lead, educate, and 
control it. Ihis, however, is certain: de¬ 
mocracy would be either impotent or 
destructive. And by destructive 1 mean 
that it would force tnen and things to ac¬ 
tions which would cause their breakdown, 
.so that not only would the objective not 
be obtained, but the ciicigies and powers 
would be dLssipated: the usual fate of 
ignorant attempts to use a complex ma¬ 
chine. If we reflect upon the intricacy 
and worldwide range of modern govern¬ 
ment, domestic and international, w^e can 
understand at once that even the present 
amount of common .sense and education 
in the majority, and even the present state 
ol morality, including such things as pop¬ 
ular notions of justice, decency, and pru¬ 
dence, need a remarkably long, careful, 
and intensive cultivation before the people 
will be able to do more than choose be¬ 
tween two or three l)road alternatives put 
before them in the form of party candi¬ 
dates. The demonic mightiness of the 
Sovereign People, combined with the rela¬ 
tive incompetence of mere men and 
women, leads those wdio care for equity, 
order, and certainty to reejuire specialized 
and skilled institutions to obstruct and 
sift the awful avalanche of its intentions. 
None more than the people themselves 
desire this. 

Party and Legislature, The institution 
most immediately and continuously in 
contact with the people is the party. Its 
function is to organize the voters in the 
hope of a majority, or at least of a formi¬ 
dable opposition, and to control the crea¬ 
tion and execution of policy, principally 
through legislature. Competition between 


parties already imposes upon them a cer¬ 
tain amount of discipline and training for 
their task. In proportion as the plenitude 
of sovereignty is open to their acqiii.sition, 
each vote is of supreme importance, none 
can be ignored, and since the achievement 
of power is frequently contingent upon 
the turnover of a small proportion of 
votes, here is a powerful tonic to political 
organization and energy. Conflict and 
contact with other parties fosters a knowl¬ 
edge of others and reveals one’s self. Some 
technical knowledge of the whole field of 
government must be obtained. It is im¬ 
possible to distort the truth either as to 
past services or future promises beyond 
certain bounds, for fear of public ex¬ 
posure. Reciprocity in debate leads to 
settled and rational rules of procedure. 
Corporate life and personal contacts in 
an assembly produce a conciliatory atti¬ 
tude, which is fostered by the traditions 
and usages of the assembly. The payment 
of members has made it possible for the 
less acquisitive to devote themselves en¬ 
tirely to their legislative duties. All these 
things promote party and legislative com¬ 
petence, and rational, considerate, and 
even tolerant principles. 

Yet parties and Icgi.slatures are still in 
their infancy, and they have not yet solved 
those difliculties which now prevent them 
from being the proper center of all law 
and administration. I'he process of elec¬ 
tion depends upon the people, and de¬ 
spite the rivalry of the parties, which tends 
to lift the level of candidates, we are still 
far from a satisfactory solution of the main 
problem: to provide wi.se and competent 
representatives in a sufficient number and 
with sufficient time to fulfill their function 
as its technique demands. We have but 
said that within the electoral process of 
competition there are advantages obtain¬ 
able by the operation of the party and 
the legislative system, but the level of the 
electorate and of the bulk of the members 
of different parties may cause, and in 
modern states in varying degrees does 
cause, such imperfections in ^e legisla¬ 
tive body that if one more straw were put 
upon its back, disaster would follow cer¬ 
tainly and swiftly. 
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What the elected representatives of the 
people may do, or ought to do, depends 
very largely upon what they can do. This 
is the clear lesson to be drawn from the 
hearings and report of the Joint Commit¬ 
tee on the Reorganization of Congress, of 
1945-46; ^ from the decade of the 1930's 
in France: and from the British Commit¬ 
tee on the Procedure of the House of 
Commons of 1945.“ To judge representa¬ 
tives now, and for a generation hence, 
they can no more than legislate by 
stating their personal, group, and local 
opinions of the projects of their leaders. 
Neither they nor their leaders are able to 
make the technical calculations and sur¬ 
veys upon which bills are founded, nor 
are they able to throw a bill into the form 
which will express their intentions with 
the least vagueness, having regard to the 
trouble which would follow if the clauses 
were not phrased conformably to other 
laws and the meanings already accepted 
by the courts and in common transactions. 
Nor, if the repeal of other laws is conse¬ 
quent upon the new statute, do members 
know enough about either the statute 
book or the state of the law, as made and 
administered in the courts or by the ad¬ 
ministration, to be able to act without 
skilled guidance. Further, it is of course 
pos.sible within limits for representatives 
to inquire into administration: the func¬ 
tion is important and possible, and one, 
fuithermore, which can with advantage 
be extended beyond present limits, for to 
question is to alarm, and to alarm is to 
control and reform. They may also edu¬ 
cate the public by their debates, and may 
express the doubts and aspirations of all 
interests. However, all this can be done 
only generally: for time is pressing, and 
numbers, for the sake of reasonable dis¬ 
cussion in a full assembly, must be small. 
It is quite certain that when it comes to 
the constant and daily application of these 
general rules and intentions to a multi¬ 
tude of objects and citizens, the member 
has neither the necessary time, technique, 
patience, application, or interest. Some 

^See Chap. 20. 

* Idem. 


other bodies must assist until such time 
as the legislature is appropriately consti¬ 
tuted. 

The chief function of legislatures is to 
establish statutes. A statute is a stage in 
the process of government, midway be¬ 
tween the original desires of the people 
for social change and the governmental 
effectuation of those desires. If the statute 
concludes the legislative stage, it opens 
the administrative. A statute is a vital 
contribution to the process of administra¬ 
tion. for it defines the permissible range 
of discretion and power available to the 
administration, and if it does not do this 
with clarity and precision, the administra¬ 
tive process itself is confused and both 
the pul>lic and the legislature may conse¬ 
quently be frustrated. 

The Cabinet and President. The cabi¬ 
net in the United States (the President 
and his advisers) or the Council of Min¬ 
isters, as it is called in the Continental 
systems, consists of a small number of 
people: usually members of the legislative 
assembly (though not so in the United 
States system) and the leaders of the ma¬ 
jority party or parties, acting as the su¬ 
preme chiefs of the various administrative 
departments. It is at this point that the 
legislature comes into direct contact with 
the administration and with the law 
courts, exerting its guiding and creative 
influence freely upon the one and in a 
much lesser degree upon the other, super¬ 
intending the conversion of laws into be¬ 
havior in accordance with the wish of the 
majority, and using the administration as 
aid and coun.sel in the technical prepara¬ 
tion of policy for introduction, explana¬ 
tion, and defense before the legislature 
and the country. Through this body the 
legislature and the electorate are improved 
by expert knowledge, and the permanent 
officials are energized and controlled. 

The Administration and the Courts of 
Justice. On the other side of the cabinet 
looms the vast apparatus of administra¬ 
tion, the machine for the concrete appli¬ 
cation of general principles to particular 
cases. There is nothing in the nature of ad¬ 
ministration which demands that it shall 
be divided into several departments or 
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that it shall be divided between the centers 
and iJr* localities or, let us say, between 
departiiu^nts and law courts—nothing at 
all, except considerations of utility de¬ 
pending upon the nature of the various 
subjects of administration, and the char¬ 
acter of men's desires. Did we not observe 
that Locke’s division of power was into 
legislative, executive, federative, the last 
being but executive action in foreign rela¬ 
tions? This division was confusedly fol¬ 
lowed by Mcmtescjuicu, and the cause of 
his confusion was that he wished the law 
courts, much as he saw them in contempo¬ 
rary England and in France, to he bcKlies 
independent of the executive. Montes- 
c|uieirs w'jsh, however, cannot be our law', 
unless we find it convenient and proper 
for our own purjjoses. In fact, we see that 
the excfcmive work of the state is divided 
broadly into the administrative and the 
judicial, hut in no country was this (until 
the end of the cighicenih century in 
France and Prussia) the result of a con- 
.scioiis and systematic separation. 

Our present institutions arc the tcsult 
of certain historical disputes about po¬ 
litical power, in which the parties who 
wished to limit autocracy were able to 
secure, mainly by force or its threat, first, 
the creation of a special council of delihcr- 
alion and resolution (the legislature) on a 
representative basis, and second, a special 
branch office’ to state the law when its 
meaning was vague cjr in dispute between 
individual and individual, and between 
individuals and the state. What w’as done 
is what some modern reformers wish to 
do: to institute special boards of appeal 
to w'hich they may turn when they arc 
troubled by the state (or by other people), 
and w'hich are likely to be favorable to 
their claims, by virtue of their mentality, 
their deliberately designed opposition, 
their corporate conceit, and their forms 
of procedure. T his was all the more neces 
sary since the law is a special study, pe¬ 
culiarly difficult in the ages wdien prac¬ 
tically all was custc^mary law. We know 
why tjie executive grew so strong in the 
sixteenth century: men could not do with¬ 
out its strength, but they attempted—at 
least the powerful attempted—to confine 


the exec utive lo what w^as strictly necessary 
to its adiniiieci function. They could not 
allow the claims of policy—the raison 
d'etat —to a fitful, uncertain, and secret 
]>rerf^ative. The executive must show due 
cause. How, and where? The answer was: 
before judges who were free from execu¬ 
tive (royal) control. 

It is clear that the execution of law in¬ 
volves two duties: judging the facts of a 
situation, and judging the relationship to 
the law. But what if the law is vague? 
Who shall judge between state and sub¬ 
ject? That is one difficulty. A second is 
that the greater part of the law is con¬ 
cerned not with judging the state as a 
party, either as a recipient of duties from 
its members or as a donor of benefits to 
them, bill with judging the claims of in¬ 
dividuals and groups against each other. 
This was by far the largest part of the 
early jurisdiction of the courts, and is so 
even today. 

Now, by a historical development which 
is of amazing interest but which is also so 
complex that we cannot follow it here, the 
courts ill England and America (but not 
to such a degree in France or Germany) 
attracted to themselves: (i) all judgment 
between individual and individual, (2) 
judgments of crimes against the state, and 
(3) judgments rendered by the executive 
or by privileged corporations whenever 
these were challenged as outside their 
legal power. The courts obtained the 
power to challenge and rectify such judg¬ 
ments. The English method was extended 
to the United Slates, and even on the 
Continent, w’here the executive was much 
more resistant and where the administra¬ 
tion had its own final jurisdiction, the 
courts of justice went far toward securing 
an extensive supremacy. This develop¬ 
ment proceeded until the last two gener¬ 
ations, w'hcn the state assumed positive 
services and consequent duties were de¬ 
manded from its citizens. 

Little by little the latent and essential 
contest between the two branches of ad¬ 
ministration was revealed, for while the 
strictly administrative branch sought 
speed and efficiency, the courts were still 
the resorts of appeals, or the people—not 
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yet having learnt that social duties are the 
price of social benefits—considered that 
they should be. By the "necessary move¬ 
ment of things” the courts were reviewing 
administration, and the administration 
was sitting in judgment, and each became 
resentful of the other’s intrusion into a 
domain which had been existent long 
enough to be deemed "sacred,” or which 
was considered so necessary to social salva¬ 
tion as to be “holy,” while citizens were 
alternately terrified by stories of the “new 
bureaucracy” or the "new despotism” or 
"trial by Whitehall,” and exalted by such 
policies as the demolition of slums, the 
stamping out of contagious diseases, and 
the CKieiision of social services at lower 
than cost price. 

What, in essence, is the dispute between 
the judicial and administrative branches? * 
It is a dispute about the comparative gov¬ 
ernmental merits of administrative action 
and judicial action, and the comparison 
(in England and America, at any rate) is 
usually made between the worst adminis¬ 
trative and the best judicial practices. 
That, however, is not a scientific treatment 
of the problem, which is to compare the 
nature of the present work to be done and 
the best machinery which can be discov¬ 
ered to do it, and not to compare it sim¬ 
ply with the machinery which has existed 
or now exists. l.,et us consider the two sorts 
of executive action as they now operate, 
and compare their merits and defects. 

The administrative departments work 
within the broad limits .set by the legisla¬ 
ture, but these are today so broad that a 
large discretion resides in the departments. 
They exert a mighty power, for often the 
only appeal which can be made against 
the decision of an official is either to some 
higher official in the department itself, 
where the case may not be fairly judged, 
or to the courts, where the procedure may 

*Cf. C. K. Allen, Law and Orders (London, 
19.16); W. A. Robson, Justice and Administra¬ 
tive Law, 2nd edition (London. 1947); John 
Dickinson, Administrative justice and the 
Supremacy of Law (Harvard, 1927); Charles E. 
Wyzanski, "The Trend of the Law and its 
Impact on Legal Education," Harvard Law 
Review (1944), p. 51 ff.; and J. M. Landis, The 
Administrative Process (Yale, 1938). 


be so complicated and costly in money 
and time that it is cheaper to the com¬ 
plainant to suffer the wrong than seek the 
remedy. Or, again, a question might be 
asked in the legislature, but lack of time, 
as well as ministerial equivocation fer¬ 
tilized by departmental ingenuity, may 
cause the denial of justice. An unac¬ 
countable power may be an unnecessarily 
cruel power. 

What contributes to the possibility of 
departmental injustice? First, the personal 
desire to dominate, since what is to be 
done is a personal duty of the office and 
officers, to be carried through successfully. 
In their discussion of this question— 
namely, whether departmental powers 
and the rule of law were being strained— 
the famous British Report of the Commit¬ 
tee on Ministers’ Pow'ers (1932), based 
upon an investigation into the charges of 
despotic behavior, made much of the po¬ 
tential trouble which might result from 
the very zeal of officials. Thus: 

Indeed, we think it is clear that bias from 
strong and sincere conviction as to public 
policy may operate as a more serious disquali¬ 
fication than pecuniary interest. ... No hon¬ 
est man acting in a judicial capacity allows 
himself to be infliienced by pecuniary inter- 
e.st; if anything, the danger is likely to be that 
through fear of yielding to motives of self- 
interest he may unconsciously do an injustice 
to the party with which his pecuniary interest 
may appear to others to identify him. But the 
bias to which a public-spirited man is sub¬ 
jected if he adjudicates in any c:i.se in which 
he is interested on public grounds is more 
subtle and \c!S easy for him to detect and 
register. 

Second, the career depends upon suc¬ 
cess or failure, not quite .so often as in 
private industry, but to an extent which 
is important here. Third, corporate defen- 
.siveness and sense of colleagueship take 
away from the value of an appeal to a 
superior officer. Fourth, administration is 
at present a rather secret process, some 
things not being recorded at all while 
other things are recorded but not pub¬ 
lished. Hence decision may be arbitrary, 
and secrecy, in any case, produces a repu¬ 
tation for arbitrariness. Fifth, there is 
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larking a body of rules for training ofTi- 
rials, and a rode of duties and behavior, 
obligatory, certain, publir, and enforre- 
ablc, to secure the proper poise between 
efficient innovation and scrupulous regard 
for the rights of individuals and groups. 
The elaboration and establishment of 
such a theory and rode is only in the proc¬ 
ess of b('ing considered. 

But those wlio sit in judgment, especi¬ 
ally when there is no rij^ht of appeal, 
should be circiiinspect. wise, considerate, 
scrupulous in regard to every trifle of evi¬ 
dence. and personally disinterested, save 
to secure an equitable result as between 
complainants or defendants and the large 
body of citi/ens and social groups who. 
though they do not appear, are, in effect, 
the father party. 

Finally, the judgment is often not made 
by the person or persons w'ho have con¬ 
ducted the investigation of the evidence, 
hut by some other officer, upon report. 

The Courts of Justice, 'I’hesc qualities 
the c<iuris of law have in most cases pos¬ 
sessed and displayed, for their whole pro¬ 
cedure has been built up on the basis of 
impartial umpireship between tw’o par¬ 
ties. They have had no personal interest 
in the result, for they are irremovable, 
exempted from suit ft)r any fault; there 
is little question of promotion; and the 
acceptance of gifts is forbidden. (Excep¬ 
tion must be made for certain elective 
judgeships in the United States.) Proce¬ 
dure makes the discovery and presentation 
of all evidence fully possible, and gives 
all parties the opportunity of stating their 
case with expert help. Proceedings are 
public: reports are published; records are 
kept; and precedents have weight. More¬ 
over, the principles of the law, as they are 
taught, include these things; they are rev¬ 
ered; and though (in Britain. America, 
and the British Domains) there is no spe¬ 
cial training for judgeships, there is in 
the law. In the use of this law for attack 
or defense, counsel conies before a court 
with strict etiquette. presidc<l over by ju.s- 
tices who jealously guard the traditional 
morals of the profession. These things pro¬ 
duce definite principles which all may 
know with considerable certainty, and a 


process and convention of impartial and 
impersonal attention to the claims of the 
parties.^ 

When, however, the administration of 
justice is considered simply as a branch 
of government, these very advantages are 
observed to hide certain disadvantages. 
First, the courts move only as a remedial 
and not as a preventive machine, being 
concerned with cases when they arise and 
arc presented, and not with the wholesale 
calculation and independent prevention 
of future contingencies. Control of trusts 
in the United States was weakened until 
recently by the attempt to administer 
control through the courts. In the judicial 
process, the initiative w’hich sets the train 
for autlioritative decision belongs to indi¬ 
viduals and may never come or may come 
too late; in the administrative process, it 
is vested in officers definitely charged w’ith 
forethought. Second, insofar as “public 
policy" is concerned, the court of law 
either may not be able to judge properly 
of the issues concerned, as it docs not know 
the nature of various governmental factors 
involved, or may not be equipped to meas¬ 
ure the facts w^ith the quantitative exact¬ 
ness necessary for certain decisions. Chief 
Justice William Howard Taft, of the 
.Supreme Court of the United States, be¬ 
lieved he could find a “yardstick” to meas¬ 
ure “unfair” competition; experience 
showed he was wrong. Further, the method 
is not sufficiently elastic, for it is bound 
overmuch by precedent and the need for 
uniformity (to secure certainty) and so can¬ 
not meet every situation which confronts 
it with specific appropriateness and yet 
maintain its great virtue; namely, contin¬ 
uous uniformity and equality of applica¬ 
tion. Finally, the substance of the law ad¬ 
ministered by the British and American 
courts, largely the common law, is the 
produce of a bygone age, when society 
did. and needed to do, much less with and 
for the life of the individual than it does 
today. Almost, the common law was born 
to resist government authority; in the 
United States it was deliberately set above 

^Cf. Lord Chief Justice Hcwari, The New 
Despotism (London, 1929), p. 
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the Congress and the executive to resist 
them; it still resists. I’liat is precisely why 
it now meets with the favor of the groups 
who wish to be defended from the hand 
of the government. 

It is not desired to suggest that judges 
have no bias in social matters. When Jus¬ 
tice Oliver W'endell Holmes referred to 
‘‘Ihe inarticulate major premise," he had 
in mind the judges’ personal outlook on 
life. 'That is the product cd their social 
and economic class, their education, and 
the company they keep. Nevert.hcle.ss, 
their judgments are to a large extent con¬ 
trolled by their training and the other 
laciors to which w^e have referred. Pro- 
fe.ssor Harold Laski has commented: ^ 

They [the canons of historic method| make 
the task of cmisideriiig the relationship of 
statutes, especially in the realm of great social 
experiments, to the social wellarc they are in¬ 
tended to piornoie one in which the end in¬ 
volved may easily hecome uiululy narrowed, 
either by reason of the nnconscioii.s as.sump- 
tion of the jtulge, or because he is olwcrving 
principles of interpretation devised to suit in¬ 
terests we are no longer eoiiccined to protect 
in the same degree as formerly. . . . Legisla¬ 
tion construed by the historic canons of analy* 
sis which our courts adopt is too often so in¬ 
terpreted as to defeat the real intention of 
the legislature. 

Cases which he cites from English practice 
to demonstrate a political bias in judges 
do not, on careful reading, show this at 
all. They show, rather, an insistence by 
the courts that public authorities will not 
be credited wdth powers to S]jend unless 

® Annex V, “Note on the Judicial Intciprcta- 
tion of StatuLe.s.” pp. 135-137. 


they have indubitably been given the stat¬ 
utory power to do so and to raise taxation 
for the purpo.se. Funlicrmore, it is doubt¬ 
ful whether his suggestion that the control 
of judicial interpretation could be secured 
by a preamble to each statute stating its 
objects could be cffcctixc. If the words of 
the statute are insufficient to direct a 
judge, why .should it be thought that the 
language of a preamble w^oulcl do better? 
If the language of the preamble were more 
general than that of the statute, there 
would be much more opportunity for ju¬ 
dicial discretion. If the legislature is clear 
in its intentions and accurate in its lan¬ 
guage, the judge loses his opportunity of 
bias. 

From this study of the .separation of 
powers, W’C have derived these conclu¬ 
sions: that tlie doctrine has ever been 
made to didend certain spiritual and ma¬ 
terial values from the control of govern¬ 
ment; that Montesquieu’s division was 
but rough and depended largely on local 
and temporary circumstances; that he 
himself realized that it could not be car¬ 
ried out w ith any exactness, and that such 
exact and distinct .severance would mean 
entire inanition; that since all government 
is a single process, its division into parts, 
and their relative ]>^)WCT, flepencl upon 
the purpose of government and the rela¬ 
tive technical capacity of the various 
bodies of men and womeii who are em¬ 
ployed in its realization. As we proceed 
further vjc shall see more clearly, because 
in more detail, the real nature of the var¬ 
ious instruments of government. And 
first, of constitutions. 
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The state is a human grouping in which 
rules a certain power relationship be¬ 
tween its individual and associated con- 
sliiuenis. Tills power relationship is em¬ 
bodied in political institutions. 'I'he sys¬ 
tem of fundamental political institutions 
is the constitution. As we have already 
said, a constitution is the autobiography 
of a power relationship. 

DEFINITIONS 

This definition of “constitution” leaves 
open tlie question of its form and sub¬ 
stance, and it is well that the question 
should be left open, for modern constitu¬ 
tions exhibit such a wide variety of forms, 
and so marked a difference in their sub¬ 
stance, that no definition of reasonable 
length can include the main facts. The 
discussion is, for convenience, to hinge 
upon the two principal terms of the defi¬ 
nition: system and fundamental, 

“.Syv/cr??.” 1 The term system denotes 
that the fundamental political institutions 
are vitally connected with each other and 
vitally related to the nature of the society 
in which they exist. As for their connec¬ 
tion with each other, it is clear that each 

1 Cf. Henry Si. John, Viscount Bnlingbroke, 
Dissertation (hi Patties {Louihm, 1733), p. 108: 
“By Constitminn we mean, whenever wc speak 
with Propriety and Exactness, that A.s* 
scnililage of Laws, Institutions and Customs, 
derived lioin certain hx’cl Principles of Rea¬ 
son . . . that compose the general System, 
according to wliich the Community hath 
agreed to he governed.” 


institution lends significance to its neigh¬ 
bors. Institutions are obliged to cooperate, 
and in the long run their jagged edges are 
worn dow'n until harmony prevails. 
What, for example, the legislature gain.s, 
it gains at the expense of the people, or 
of the executive or the courts of law\ 
When the Parliament Act of 1911 de¬ 
creased the power of the House of Lords, 
the power of the House of Commons was 
relatively increased, but this gain was 
partly offset by a reduction of its term 
from seven to five years. In France, in 
1934, the proposal to restore to the exec¬ 
utive the power of dissolving the Cham¬ 
ber of Deputies was designed to reduce 
the personal power of individual deputies 
and parliamentary groups. Again, in the 
Weimar constitution, control wielded by 
Prussia in the old Bundesrat was greatly 
diminished in the Reirhsrat, and the 
Reichstag, popularly controlled, became 
the chief legislative power. What the civil 
service gains, perhaps, legislative commit¬ 
tees lose; what is taken from individual 
property may accrue to the social welfare; 
the institution which finally decides the 
appropriation of money goes far toward 
deciding the power of all others. Where, 
as in the United States, there is a separa¬ 
tion of institutions which, for effective 
operation, should be in close contact, the 
political-parly system secures value as a 
connecting link. Each part of a constitu¬ 
tion, in sliort, must be read together with 
all the others if its real meaning is to be 
discovered; and all pans must, and do in 
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practice, have regard to each other in the 
course of operation. The human energy 
which floods into them and makes them 
move abhors waste, and little by little re¬ 
duces it to a minimum until they act as a 
system. 

The fundamental political institutions 
are a system not only in relation to each 
other but in relation to their social envi¬ 
ronment. Every constitution is the prod¬ 
uct of the accumulated material and spir¬ 
itual circumstances of its time. That les¬ 
son has been literally thundered out 
by Burke and Hegel. Although in its nar¬ 
rowly formal aspects it may (like the Brit¬ 
ish constitution) be the product of an ear¬ 
lier time, or although, owing to the doc¬ 
trinaire notions of some of its makers, it 
may (like the German constitution of 
1919) seem to have application only to a 
possible or impossible future, its meaning 
in operation, as distinct from its meaning 
on paper, is fairly responsive to contem¬ 
porary necessities. I'here is always an in¬ 
stitutional lag in the state; it takes time, 
as we shall see, for institutions to over¬ 
take the necessity for them. But sooner or 
later that which is wanted is made in pro¬ 
portion to the intensity of the want, and 
that which is no longer wanted is 
dropped, formally or by simple disregard. 
That we learned, too, from a considera¬ 
tion of the conditions of state activity. 

The working constitution will approxi¬ 
mate what a written constitution would 
be if it were contemporarily established. 
Doctrinaire enthusiasms may adorn a con¬ 
stitution, but if they are out of tune with 
the existing power relationship, they are 
no more than an ornament. And by 
“power relationship" is meant not merely 
a situation where the naked force of so 
many people in the country could over¬ 
come that of the minority, or where an 
armed and more homicidal minority 
could dictate to majority, but also the 
spiritual values, awake or habitual, pre¬ 
vailing among the various groups which 
dwell together within a single nation. 

‘"Fundamental/* What is meant by fun¬ 
damental? Is fundamentality a matter of 
detail or a question of which institutions 
to include? All countries insist that fun¬ 


damental institutions do exist, and they 
have invented the word “constitution" 
or its equivalent. In Great Britain, at 
least since the seventeenth century, con¬ 
stitution has meant something more set 
and determined than ordinary law. In 
Germany, where Gesetz means law, em¬ 
phasis is given to that which is even more 
basic, more “set," by the words Grund- 
gesetz,^ the ground or basic, law, or Ver- 
fassung, that which is set. which grasps, 
holds together, causes coherence, fastens. 
Similar distinctions are observable in 
E'rance (lot: constitution) and Italy (legge: 
statute). We will leave the meaning of 
“fundamental” to unravel itself, but be¬ 
fore entering upon that stage w'e may ask 
why, in general, men seek to establish cer¬ 
tain institutions as fundamental. 

They do so because they desire to reduce 
uncertainty to a minimum. The world is 
full of uncertainties, and to meet the 
problems which spring from them requires 
constant vigilance, constant effort. Physi¬ 
cal and nervous strain are produced by 
uncertainty, and the more involved the 
complexity of human environment and 
human relationships, the greater the pos¬ 
sible uncertainty, and, therefore, the 
heavier the strain. 

The insecurity of human life is an inex¬ 
orable factor in causing men to seek cer¬ 
tainty and order. It is a matter of course 
that human beings should attempt to re¬ 
duce the uncertainties, especially in the 
arena where these may cause conflicts of 
a radical and painful kind, that is, in 
political life. Your liberty, your property, 
your family, your religion, your town, 
province or country, the association of 
your fellow-workers—can these be put in¬ 
to daily jeopardy? It is enough, perhaps 
too much, in so short a lifetime of some 
sixty years, if they are endangered once 

* Cf. F. Lassalle, Vber Verfassungswesen 
(1863): Rtden und Schriften, Vorwarts edition, 
Vol. I, p. 470 ff. Discussing the force of the 
term Grundgesetx he shows that its principal 
significance 18 that it is the /oundetion and 
that a foundation is based on necessity. “In 
the conception of a foundation there is the 
idea of a concrete necessity, and operative 
power, which of necessity makes that which it 
supports that which actually prevails/* 
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or twice, but it is intolerable not to know 
from day to day or year to year the condi¬ 
tions of your subordination or superordi¬ 
nation in the community. We need not 
even add to this simple human sentiment 
the consideration of the obligations im¬ 
posed by modern economic technique, or 
the mass of anxieties already confronting 
the professional politicians and lawmak¬ 
ers, to realize how important men feel it 
that limits should be set to the mutability 
of things, that stability be established and 
serenity bestowed. Ihis becomes clear 
from a study of the form and substance of 
constitutions. 

FORM OF THE CONSTITUTION 

The chief problems arising out of tlie 
forms of constitutions are three: (i) 
whether they arc written or unwritten; 

(2) whether they are flexible or rigid; and 

(3) whether special arrangements secure 
their supremacy. Paramount over these 
technical questions is the e.ssential one: 
what influence is exerted by these differ¬ 
ences of form upon the political thought 
and behavior of the state possessing them? 

Written and Unwritten Constitutions, 
The difference which has been paraded 
until the mind is tired of contemplating it 
is that between written and unwritten 
constitutions, and the difference is illus¬ 
trated by contrasting the conditions of 
almost the only country in the w^orld with 
an unwritten constitution. Great Britain, 
with those pertaining in all other coun¬ 
tries. What is this difference? 

The fundamental political institutions 
of Great Britain, those in which the very 
sap of authority flows, are not set down in 
writing in any formally accepted docu¬ 
ment or documents. They are regulated 
by (1) judicial decisions; sometimes 
founded on ancient promises of kings; 
sometimes founded on more or less vague 
‘‘immemorial rights and liberties," such 
as freedom of public meeting and freedom 
of person and speech, which are corollaries 
of ordinary common-law rights: and some¬ 
times founded on agreements, resolutions, 
and laws made by rebellious Parliaments. 
The occasions have been conflicts for 
power, and concessions have been made 


or withheld by kings according to their 
personal character or according to mone¬ 
tary administrative and fiscal difficulties.® 
Then (2) there is a number of statutes 
made with more deliberateness and wider 
participation (like the Act of Settlement, 
the Franchise Acts, the Parliament Act of 
1911, and The Crown Proceedings Act of 
1947).* And (3) there is a series of under¬ 
standings or "conventions," political 
usages of piecemeal growth, which regu¬ 
late perhaps the most important part of 
the constitution: the sovereignty of Par¬ 
liament, the responsibility of the cabinet 
to Parliament and so to the people.® 

Judicial decisions form a body of writ¬ 
ten constitutional law; the statutes cer¬ 
tainly do; and the utterances of Parlia¬ 
ment on various supreme occasions are 
also authentically existent. These, taken 
together, are as explicit as, and usually 
more explicit than, the "written constitu¬ 
tions" of other countries. But the "con¬ 
ventions" are not so recorded by an insti¬ 
tution with such authority as the courts 
of law or Parliament. Nevertheless, they 
are understood with fair cxactne.ss, and 
have been recorded by ministers in their 
correspondence and political speeches, ac¬ 
cepted with inappreciable dissent by poli 
ticians and scholars, and even written 
down in great detail by such authorities 
as Hearn, Bagehot, Dicey, May, Anson, 
and Jennings.® 

Where, then, is the difference between 
the British "unwritten" constitution and 
the "written" constitution of other lands? 
The difference, I think, is twofold. First, 
the British constitution includes impor- 


»E.g. Magna Carta; cf. W. S. McKcchnie, 
Magna Carta (Glasgow, 1905). 

* Other examples are the Habeas Corpus Acts, 
the Bill of Rights, the Re-election of Ministers 
Act (1919), etc. 

«Cf. A. V. Diccy, The Law of the Constitu¬ 
tion, gih edition (London, 1945), p. 24: ‘‘The 
other set of rules consists of conventions, 
understandings, habits or practices which, 
though they may regulate the conduct of the 
several members of the sovereign power, of 
the Ministry, or of other officials, are not in 
reality laws at all, since they arc not enforced 
by the Courts." 

® Cf. for example the position of the cabinet 
and the chief of state. Part V, below. 
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tant sections—the conventions—which are 
taken for granted, but not formulated, 
save occasionally by individuals; and does 
not include many of the fundamental in¬ 
stitutions of tlie country, as, for example, 
trade unions and political parties, free 
public education, and religious freedom, 
which are formally included in the con¬ 
stitutions of other countries. Second, and 
more important, is that no body of people 
was deliberately called together and en¬ 
trusted with the establishment of a con¬ 
stitution, as in other countries. Every¬ 
where else there have been constituent 
assemblies or conventions,^ but England 
has never possessed a formal pouvoir con- 
stiluanl —but only the ordinary legislature 
and executive. In England the constitu¬ 
tion has not been the work of a specially 
designated body; it is the incidental ac¬ 
cumulation of doctrines and practical 
arrangements formulated, piecemeal, 
lor the righting of particular wrongs. 
At a point ol time when a settled and 
deliberately planned constitution w^as ap¬ 
propriate—that is, after events had made 
po.ssible the execution of Charles I— 
there was not suincient homogeneity of 
opinion in the country to permit the 
establishment of fundamentals, for on the 
basis of religious authority and political 
authority the country was sorely divided. 

Comparatively, then, and not absolutely, 
the adjective ‘‘unwritten’' when applied 
to constitutions, in the chief example 
thereof, means: (i) that all is not included 
in writing which might be, while some 
things are altogether excluded which in 
other constitutions are included; and (a) 
that it is not the result of deliberate estab¬ 
lishment and adoption as a whole, with 
the result that no external sign marks of! 
a constitutional from an ordinary law. 
Let us again insist that the differences are 
not absolute, but relative; that they are 
a matter of “more or less" when com¬ 
pared with written constitutions. Dicey, 
for example, greatly exaggerates the differ- 


7 Cf. Charles Borgeaud, Adoption and Amend¬ 
ment of Constitutions in Europe and America 
(New York, 1895); and J. A. Jameson, Con¬ 
stitutional Conventions, 4th edition (Chicago, 
1887). 


ences when he fails to look behind the 
law at the social forces which sustain both 
written constitutions and the conventions 
of the British constitution. 

The Rise of Written Constitutions, 
Written constitutions have developed 
from two causes. First, where an old social 
power relationship has collapsed, usually 
in violence, a definite and coherent asser¬ 
tion of a new power relationship has been 
embodied in written form. Second, where 
political and administrative waste and 
friction can be avoided, and where hither¬ 
to unattainable purposes are brought 
nearer realization, the conditions of united 
action among a number of states (as in 
the United States, the Swiss Federal 
Union, and the Commonwealth of Aus¬ 
tralia) are laid dowm in a constitution. 

The Weimar constitution of 1919 arose 
out of both these causes: downfall of an 
old power, and recognition of the wisdom 
of better federal arrangements. The 
Soviet constitution of 1936 was formulated 
peacefully, but it represents the comple¬ 
tion of a constitution following an overt 
change of an old power relationship in 
1917. The diftcrence between the 1925 
and 1936 constitutions is marked; the 
tone of the one is belligerent: the other 
expresses acceptance of the new status quo. 
The RSFSR Fundamental Law of 1925, 
in stating the Republic’s general prin¬ 
ciples, indicated that “its object is to 
guarantee the dictatorship of the prole¬ 
tariat for the purpose of suppressing the 
bourgeoisie, of abolishing the exploita¬ 
tion of man by man and of bringing about 
Communism, under which there will be 
neither division into classes nor state 
power." But in the new constitution the 
Revolution is an established fact: “The 
economic foundation of the USSR. con¬ 
sists in the socialist system of economy 
and socialist ownership of the implements 
and means of production, firmly estab¬ 
lished as a result of the liquidation of the 
capitalist system of economy, the abolition 
of private ownership of the implements 
and means of production, and the aboli¬ 
tion of exploitation of man by man" 
(article 4). 

The first attempt at a written constitu- 
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iion was made in England in 1649*— 
the Agreement of the People, a document 
drawn up and approved by the council 
of officers of the Parliamentary Army. Its 
purpose, as stated in its preamble, was to 
show why written constitutions are de¬ 
sired: “to take the best care we can for 
the future, to avoid both the danger of 
returning into a slavish condition and the 
chargeable remedy of another war/" “VVe 
arc fully agreed and resolved [there is tlie 
stuff of written constitutions!], God will¬ 
ing, to provide, that hereafter our Repre¬ 
sentatives be neither left to an uncertainty 
for times nor be unequally constituted, 
nor made useless to the ends for which 
they are intended. In order where unto 
we declare and agree. . . The Agree¬ 
ment never became effective.® 

The one instance of a written constitu¬ 
tion in England, the “Instrument of Gov¬ 
ernment** made by Cromwell and his offi¬ 
cers in 1653 was short lived, and the 
Restoration put an end to written con¬ 
stitutions in England. The very Parlia¬ 
ment that was chosen under it repudiated 
it, alleging Parliament's supremacy, call¬ 
ing forth CromweH's classic dictum on 
constitutions. 

The country which was to be the most 
conspicuous example of an “unwritten** 
system was, however, the mother of writ¬ 
ten constitutions. For the religious and 
political struggle which had caused the 
Puritan Revolt caused many of the same 
antiepiscopal, antiroyalist citizens to for¬ 
sake their native country and found i:olo- 
nies in North America. It was in these 
colonics that the written constitution had 
an infancy, not cut short as in England, 
but robust enough to determine the later 
political life of their surroundings and to 
be a very potent example to Europe. For 
two conditions existed in the New Eng¬ 
land colonies which did not exist in the 
old country. First, the people who founded 

8 Originally drawn up in October, 1647. Cf. 
S. R. Gardiner, Constitutional Documents of 
the Puritan Reoolutinn (Oxford, 1K89). 

»Cf. J. Tanner, English Constitutional Con¬ 
flicts of the lyth Centtny (Cainbrdgc, 1928); 
and D. L. Kcir, Modern Constitutional History 
(Oxford, 1938). 


them were Puritans, and therefore they 
were predisposed in favor of democratic 
government. Second, .since they had 
broken away from the old foundations 
and were in an entirely virgin country, a 
basis of cooperation had consciously to be 
formed.!® 

The immediate progenitors of modern 
written constitutions were, however, the 
constitutions made by the American colo¬ 
nies when they threw off the authority of 
Great Britain. The Congress of Philadel¬ 
phia, organizing resistance, adopted this 
resolution on the motion of the New Eng¬ 
land representative, John Adams: 

That it be recommended to the respective 
assemblies and conventions of the United 
States, where no government sufficient to the 
exigencies of their affairs hath been hitherto 
established, to adopt such government as shall 
in the opinion of the reprc.scntatives of the 
people best conduce to the happiness and 
safety of their constituents in particular and 
America in general.ii 

This resolution w'as adopted in May, 1776. 
Already two colonic.s. New Hampshire, 
and South Carolina, had adopted such a 
constitution. In June, Virginia followed 
.suit, and her constitutional activities are 
most famous because they set up the first 
declaration of rights, a model not only for 
America, but for Europe also.!® By the 
spring of 1777, all states but Massachusetts 

!oin 1639 Conncc-ticut adopted the Funda¬ 
mental Orders and in 1G41 Rhode Island 
adopted a decree defining its fundamental 
institutions. The preamble to the Funda¬ 
mental Orders clearly indicates the ultimate 
purposes of a fundamental law: the key w'ords 
are “peace and union.” “orderly and decent." 
For the other colonies, royal charters supplied 
constitutions. Cf. Benjamin Poore, The Fed¬ 
eral and State Constitutions of the United 
States (Washington, 1877), Vol. I, p. 249; S. G. 
Fisher, The Evolution of the Constitution of 
the United States (Philadelphia, 1904), Chap. 
II, p. 41 ff. 

11 Charles Borgeaud, op. cit., p. 17. 

!2See the Virginia “Declaration of Rights” 
of June 12, 1776. Its sixteen articles, including 
such basic concepts as human equality and the 
principle of separation of powers, should be 
known by all American students, as its repu¬ 
tation greatly influenced our own history and 
was well known in Europe. These are easy to 
find. 
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had promulgated new constitutions or 
appropriately amended the old. Massa¬ 
chusetts completed the series in 1780, and 
its constitution vies closely in importance 
with that of Virginia for the completeness 
with which it expresses the political theory 
of the day. 

Here were deliberate acts to secure a 
firm basis for political life. The beliefs of 
the day as to what institutions were fun¬ 
damental were w'rittcn down and endowed 
with solemnity by their adoption by spe¬ 
cial conventions and by the grave declara¬ 
tions of intention and faith put at the 
head of the documents. The constitution 
of Massachusetts begins with an epitome 
of John Locke’s On Civil Government 
and a thanksgiving to God—“the great 
Legislator of the Universe”—for the op¬ 
portunity to form a constitution peace¬ 
fully and honestly. Soon there were thir¬ 
teen written constitutions, deliberately 
composed and recorded arrangements by 
which men declared their lives bound for 
the future. 

The center of interest then shifted to 
France. I'hat country had been ruled 
until the Revolution by a system which 
was arbitrariness itself. The elements 
which disputed for political authority— 
the Grown, the Parlements (half-judicial, 
half-legislative assemblies), the nobility, 
the municipalities, all the leaders of the 
Third Estate—all had need of something 
more bracing to their claims than the 
mere powder to get themselves obeyed, and 
members of the bodies sought the sources 
of stable authority in so-called fundamen¬ 
tal laws: laws which, for example, set 
bounds to the arbitrary authority of the 
Crown, or at least laws which should 
establish a set order in which this author¬ 
ity should predictably operate. This hank¬ 
ering after a hi fondarnental is a most 
interesting phenomenon, and it is under¬ 
standable that in the absence of a written 
constitution, men should pretend, with 
little authentic evidence, that fundamen¬ 
tal laws did exist, which, when appealed 
to, would abolish confusion and terminate 
disturbing controversies. 

Discussions of this kind were older than 
Montesquieu, but his De VEsprit des Lois 


stimulated discussion and contributed a 
historical analysis of French monarchy 
which led to the conclusion that the mon¬ 
archy of France was limited, since author¬ 
ity must be certain and stable, and, that 
monarchy required limitation by “inter¬ 
mediary powers,” the nobility, cleigy, and 
magistrates. Two quotations from Mon¬ 
tesquieu will make this clear. Monarchical 
government differs from despotic govern¬ 
ment thus: the former is “that in which 
one person governs, but by fixed and 
established laws; while in a despotism 
there is a single ruler, without law or 
regulation, led only by his will and ca¬ 
prices.” And again: “The intermediate, 
subordinate and dependent powers con¬ 
stitute the nature of a monarchical gov¬ 
ernment; I mean of that in which a single 
person governs by fundamental law’s. . . . 
I'hesc fundamental laws necessarily sup¬ 
pose the intermediate channels through 
which power flows; for if there be only 
the momentary and capricious will of a 
single person to govern the State, nothing 
can be fixed.” Montesquieu was only one, 
though perhaps the most eminent, of 
many who sought to establish the proper 
fundamental laws of the French mon¬ 
archy, and the metaphor he used for the 
intermediary powers, namely, “channel,” 
indicates very well the binding, restricting 
quality of a fundamental law. And though 
there were numerous conclusions reached, 
these varying with the interests and social 
class of the theorists, all sought guaran¬ 
tees. 

The American Declaration of Independ¬ 
ence and state constitutions phrased and 
legalized the aspirations of the French. 
Through the work of John Adams and 
Franklin, these constitutions were made 
known in France and were translated and 
published there before the American Rev¬ 
olution closed. The German scholar Jel- 
linek has shown that the French Declara¬ 
tion of Rights of 1789 had its direct 
model and stimulus in American events: 


IS Georg Jellinek. Die Krklnrung der Men- 
schen-una Burgerrechte, 3rd edition (Berlin. 
*9*9)- Dll the whole, later research, even 
French research, agrees with the views ex¬ 
pressed in this study. 
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that Rousseau's social-contract theory can¬ 
not have been the forerunner thereof; 
that mere natural-rights theories were in- 
sulficient, w'itlioui a precipitating cause, 
to bring about their legal forniulation. 
The very terms coined by the American 
revolutionists became part of French revo¬ 
lutionary vocabulary: declaration of 
rights, national conventions, committees 
of public safety, and so forth. Thus, on 
October 2, 1789, the French Constituent 
Assembly voted the Declaration of the 
Rights of Man and Citizen, and in its pre¬ 
amble is to be found all the essential 
reasons for a written constitution: 

. . . in order tliat this declaration, being con¬ 
stantly present to the minds ol members of 
the body social, they may for ever be kept at¬ 
tentive to their rights and their duties: that 
the acts of the legislative and executive pow¬ 
ers of government, being ca|>ahle of being at 
every moment compared with the end of po¬ 
litical institutions, may Ije more respected 
and also that the future claims of the citizens, 
being directed by simple and incontestable 
principles, may always tend to the mainte¬ 
nance of the constitution, and the general 
happiness. 

This Declaration was declared to be 
“solemn” and the rights “sacred,” while 
the timely and obliging presence of the 
Supreme Being at its acceptance was ac¬ 
knowledged and His blessing and favor 
solicited. In 1791 followed the first full 
written constitution: and then, at inter¬ 
vals until 1875. others, until by that year 
twelve immutable constitutions had van¬ 
ished into the limbo of past years. 

In 1875 the thirteenth constitution or¬ 
ganized the Third Republic. Unlike the 
previous constitutions, it is not a compact 
and complete document headed by a dec¬ 
laration of rights, but three separate laws, 
togctiier covering the main constitutional 
problems of the day—the status and au¬ 
thority of the executive, and the compo¬ 
sition and relative authority of Chamber 
of Deputies, Senate, and the executive. It 


Cf. Baron Grimm’s saying that all the rules 
of government could he put in a few pages. 
This, of course, is simply a reflection of late 
eighteenth-century optimism in general, the 
Age of Reason. 


is fragmentary—omitting a guarantee of 
rights, and any mention of tlie organiza¬ 
tion of the judiciary, the civil service, and 
the local government. But the “principles 
of 1789” were held by most constitutional 
lawyers to apply to the constitution of 
the Third Republic,while the Fourth 
has supplied itself with a modern version. 

France set the example of written con¬ 
stitutions in Europe, and the soldiers of 
the Revolution and the Empire carried 
the notion into Italy. Belgium, Spain, and 
the South German states. And the “Found¬ 
ing Fathers” welded by peaceful confer¬ 
ences and compromises the constitutional 
bonds that have held in “perpetual iinion” 
the mighty Republic of the West. 

f/ow Strong Can Twentieth-Century 
Constitutions lie? A new question is posed 
for the constitutions of the twentieth cen¬ 
tury: is a bill of rights, granting social 
and economic rights on a substantial scale, 
feasible? 

The establishment of a written consti¬ 
tution by the free will of a democratic 
vote is a peculiarly diflicult operation, 
because it concerns the assignment of 
fundamental rights and of the authority 
to use supreme power. Agreement on 
these matters, to be embodied in a docu¬ 
ment especially guarded against easy 
change, can hardly be secureci in a mea¬ 
sure which gives confidence in the endur¬ 
ance of the constitution. Some reflections 
on the experience of America, France, 
Weimar Germany, and the U.S.S.R. make 
this clear. 

The United States was, indeed, for¬ 
tunate to have established its constitution 
in the eighteenth century, for it enjoyed 
advantages not available to constitution- 
seeking nations in our own day. In the 
first place, it had the passion of a people 
recently emerged from ordeal by battle 
for their joint emancipation from alien 
rule. In the second place, neither political 
parties nor special interests had coagu- 

Cf. L^ii Diiguit, Traits de Droit ConstitU' 
tionnel (Paris, 1924), Vol. Ill, Chap. VI, p. 564; 
Maurice Haiiriou, PrScis ElSmentaire de Droit 
Constitutionnel (Paris, 1930)1 
A. Esmein, Elements de Droit Constitutionnel 
(Paris, 1921), Vol. I. pp. 560-61. 
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lated into hard organizations. No one 
would wish to minimize the factional and 
ideological differences prevailing, nor the 
strength of the regional and economic 
interests in collision. 'They were immense, 
and almost disastrous. Uut it will also be 
admitted that American colonial society 
was simpler, the general spiritual outlook 
more unified, and the functional and 
party organizations less conscious and firm 
and pressing and insistent than anything 
like what would have been encountered 
within fifty years from that time, and even 
more so, one hundred and fifty years after¬ 
ward. Even so, the great compromise be¬ 
tween the small and the large states was 
made in :i form w'hich does injustice to¬ 
day (and could hardly be produced today. 
de novo), and made it impossible to settle 
the slaxery problem inside the margins of 
the constitution. 

Even so, it has to be remembered that 
the people of the United States did not in 
any real sense give themselves their con¬ 
stitution. “We, the people . . .“ may be 
metaphorically true, but it is far from 
really true. For the delegates to the con¬ 
vention w'ere chosen w'ithout any popu¬ 
lar awarene.ss of what they were to accom¬ 
plish. As for ratification, it has been esti¬ 
mated that between a fifth and a third of 
the adult niale.s were unfranchised in the 
states; and, also that not more than five 
per cent of the population voted.'^ Beard 
has called the Convention’s resolution 
that the constitution go into effect when 
nine of the states had ratified, a coup 
d'etat, and his remark may well be com¬ 
pared with Hume’s description of the 
making of the Glorious Revolution in 
England (1689) by “the majority of seven 
hundred.” 

The revolutionary con.stitutions and 
governments of France were unmaintain¬ 
able. When the National Assembly of 
1871 met, it was composed of 74^8 members, 

Cf. J. F. Jameson, The American Revolution 
Considered as a Social Movement (Princeton, 
P- 242; cf. also A. C. McLaughlin, Con¬ 
stitutional History of the United States (New 
York. 1935). Chap. XV. 
rr Charles Beard. Economic Interpretation of 
the Constitution (New York, 1913), p. 16. 

In Essays, “Of the Original! Contract.” 


of which half had come from areas stih 
under German occupation. A heavy con¬ 
servative majority had emerged as the 
result of the conservative policy of ending 
the war—450 seats, including 200 noble¬ 
men. A constitutional monarchy on the 
British model W'as favored by a majority 
of the assembly. But the monarchists could 
not agree on which branch of the royal 
family to call to the throne, and the man 
they finally accepted relused to be king 
unless his family ((dors were established 
as the national flag. Month after month. 
W’ith a provisional goveniiiient of Thiers, 
various by elections increased the repub¬ 
lican strength. A law of 1871 used the title 
of President of the French Republic, with¬ 
out a clear majority intention then to in- 
.stall the republic; but it stuck. In Novem¬ 
ber, 1873, a new President. Marshal Mac- 
Mahon, was made President ior seven 
years—hence the septennate came into 
existence—long enough, the conservatives 
thought, to keep the place warm for a 
king later. In January, 1875, a law was 
accepted further committing France to a 
republic, and a parliamentary republic at 
that: “The President of the Republic is 
elected by absolute majority of the Senate 
and the Chamber of Deputies meeting in 
joint session as a national Assembly.” 
This fundamental commitment was adop¬ 
ted by a majority (»f one vote: 353 to 352. 
The majority had been made possible by 
the shift of 26 votes from moderate mon¬ 
archists, who were afraid that further 
delay in installation of a constitution 
would provoke radical disorder in the 
country. A later vote on the same test 
brought the affirmative votes up to 425. 
though some of the converts voted in the 
hope that the republic would fail I There¬ 
after, various laws filled out the details of 
the executive power, the Senate, and the 
Deputies. But. significantly, no bill of 
rights was proposed, and none w'as passed. 
This constitution was “the constitution 
that divides us least.” 

It must be remembered that difficult as 
it was to get this constitution passed, and 
slight as was the loyalty to it, it was passed 
in an age when the masses were less con¬ 
scious politically than they are today; 
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when they were less organized in their 
interests and occupations than today; 
when the economy of France was much 
simpler; and when there was no referen¬ 
dum to follow the act of the assembly. 

The latent insincerities and the fissures 
emerged with disastrous effect in May and 
June of 1940, and led to the overthrow 
of the constitution in July and its replace¬ 
ment by the Vichy dictatorship. When 
France, after World War II. set herself to 
making a constitution to replace that of 
the Third Republic, conditions were not 
propitious for a political consensus. The 
parties were firmly attached to ideologies 
nourished on the European battlefield of 
ideas between 1919 and our own day, and 
they were impassioned by the humiliating 
experiences of the capitulation and the 
heroism of the Resistance. The masses 
were more conscious of political realities 
than before. The economy was more com¬ 
plicated. The future had become a field 
of planned political life. The vote of the 
masses for a constituent assembly and a 
referendum on its work were taken for 
granted. 

These were the strengths of voting for 
the respective parties for the Constituent 
Assembly of October 21. 1945: Commu¬ 
nists, 26.1 per cent; MRP, 23.9 per cent; 
Socialists, 23.4 per cent; Left Association 
(including Radical Socialists), 10.6 per 
cent; Conservatives, 15.2 per cent . . . 
and various other smaller groups. Only 
about 80 per cent of the voters voted. A 
referendum on whether the assembly 
should be constituent gave 15.66 million 
for; over half a million against; and 8 
million abstentions. We need not here 
dwell on other votes for the Constitu¬ 
tional Assembly of June 2, 1946—the scat¬ 
tering of opinion was roughly similar. 
But the first draft was rejected by 52.8 
per cent of the votes at the referendum, 
with 47.2 per cent affirmative and 21.3 
per cent of the electorate abstaining. At 
the referendum of October 13, 1946, the 
fresh, slightly amended draft was approved 
thus: 53.3 per cent of those voting were 
in favor and 46.7 per cent against, while 
31.3 per cent of the voters abstained: thus 
actually only 35.9 per cent of the whole 


electorate favored the constitution. Out 
of a total of the register of 26.2 million 
voters, 9.25 million said “yes” to the con¬ 
stitution; 8 million said “no”; and 8.5 
million did not even vote. 

[• See Addenda, p. 959.] 

The Weimar constitution also suffered 
from this feebleness of sincere reception 
by the electorate. It was not submis.sible 
to a referendum, but the voting for the 
Weimar Constituent Assembly was omi¬ 
nous of troubles ahead. First of all, the 
extreme Left-wing, Communist-inspired 
groups, if not in a Communist party, were 
insuigent and had to be repressed by the 
Social Democratic provisional government 
assisted by remnants of the Right-wing 
Army elements. Second, the nationalistic 
groups were in a minority only for the 
time being. Third, the terror in Russia 
induced moderation in the (>erman Lib¬ 
eral and Socialist parties, and took much 
of the virility out of their revolt against 
authority. The distribution of seats was: 
Social Democratic, 165; Independent 
Workers Party (left-wing .socialist), 22; 
Democrats, 74; Center Party (based on 
Catholicism), 89; German People's Party, 
22; German Nationalist Party, 42; various 
small parties, 9. The cotistitution was 
sponsored by the parties on the Left and 
by the Center. The vote received for the 
constitution was 262 in favor out of a 
total of 423—considerably more than one 
half, but still hardly enough to support 
with an ardent spirit so new and radically 
different a constitutional structure through 
the inevitable turmoils which the defeated 
nation had to undergo. The Right wing 
voted against it, as also did some of the 
extreme Left, and the rest abstained. 

Thus, a modern constitution, however 
wise and reasonable it is, contains so many 
stipulations that a community, freely 
organized as it is into numerous self-asser¬ 
tive and self-protective groups, finds a 
sincere consensus difficult if not impos¬ 
sible to attain, against at least one sub¬ 
stantial group’s dissent from some impor¬ 
tant part of the document. 

How much easier was constitution 
making in the Soviet Union between No¬ 
vember, 1917, and 1936I Here there were 
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a single leader; a well-knit political tenet: 
the abolition of classes combined with 
ownership of all the means of production 
and distribution by the state; the rights 
of the revolutionary minority; the denial 
that incompetent and nonrevolutionary 
masses were capable of exercising the high¬ 
est political judgment and will; the right 
lo overcome social contradictions and set 
the course by unlimited force, since the 
means justifies the end; the right to re¬ 
make the consciousness by remaking the 
economy which, as Marx had said, de¬ 
termines the consciousness; materialistic 
reasons for denying the justification of 
doubt on spiritual grounds. How easy to 
make a constitution, aided by ruthless 
terror under these conditions! But under 
such conditions, what is a constitution? 

It is a constitution somewhat in the 
same sense that Hitler's Heirh was a con¬ 
stitution—the embodiment of the caprice 
of the dictator, which is no constitution, 
since it reposes on no explicit consent 
freely expressible by all. Hitler’s theory of 
his state was that the Weimar constitution 
remained unless repealed by his ordi¬ 
nances and laws but beyond that by his 
speeches, which represented his will and 
therefore were incumbent upon the courts 
and the administration. He was able to 
establish this position by having received 
from the Reichstag of March, 1933, an 
Enabling Act giving him the power to 
make laws by cabinet decree, even if they 
amended the constitution: he obtained 
his two-thirds majority by the imprison¬ 
ment of some Communists, the dispersal 
of the others, the terrorization of some 
Social Democrats, and the acceptance of 
his assurances by the Catholic Centre 
party, the Social Democrats voting against. 
The doctrine of the supremacy of his will 
was preached by his jurists, his, political 
science teachers, and his attorneys before 
the courts .^9 Thus; 

National life needs a container in order to be 
able to utilize forces active within it . . . 
this foundation of national being is the con- 


*»Cf. R. Stddter in Archiv fUr offentlkhes 
Recht, Neu Folge, Band 27 (Berlin), p. 166 
it seq., especially p. 178. 


stitution . . . the fundamental order in 
which a political people forms itself in a 
state. ... A constitution is not a number (or 
assemblage) of individual constitutional laws 
but an enclosed whole made up of all the 
principles, the spirit and the nature of the 
national being. . . . 

The Weimar constitution was no longer 
appropriate to the new idea. Therefore, 

In the programme of the Movcnieni, we pos¬ 
sess a catechism of political world outlook 
which provides a criterion and principle in 
the decision of questions of constitutional 
law. 

We arc left to contemplate (not with 
envy, however) the ease with which mod¬ 
ern dictatorships can establish “constitu¬ 
tions," as though by a magic wand, where¬ 
as free men find it ahnost impossible, 
through their heightened consciousness 
and freedom of conscience, freely to sub¬ 
ject themselves to a mesh of basic rules of 
social ethics, which a constitution essen¬ 
tially is. Yet the democracies represent 
humanity in a more civilized condition, 
while the dictatorships are regressions to 
barbarism. 

The Political Effects of a Written Con¬ 
stitution. The question we may now ask 
is: what is the political effect of the form 
of the constitution? Is tf.*e country with a 
written constitution capable, by that fact, 
of better government than the country 
with an unwritten constitiitioTt? Is there 
any substantial balance of advantage one 
way or the other? The comparison is neces¬ 
sarily between the British unwritten con¬ 
stitution and written ones which are other¬ 
wise universal. 

If the effect of expression in writing 
alone is considered, the written constitu¬ 
tion has little, if any, advantage over the 
unwritten. 

First, the written constitution is not 
more revered as more solemn and funda¬ 
mental than the unwritten constitution. 
In the countries of written constitutions 
people endeavor to stimulate reverence 
for them by urging their antiquity (none 
actually goes back before 1776), the dra¬ 
matic struggles which gave them birth, 
and the character and ability of the men 


[«5] 



CONSTITUTIONS—INSTITUTIONAL FABRIC OF STATE 


who promulgated them. But all these 
things with even greater force can be 
said of the British constitution; and if the 
essence of the constitution is its unalter¬ 
able character, then written constitutions 
have the grave disadvantage of production 
by a deliberate and demonstrable—and 
therefore a disparageable—operation. All 
constitutions have a conservative effect, 
like all things, whether matter or concepts, 
which exist, hut those which are written 
are not noticeably more or less con.scrv'a- 
tive simply because of their expression in 
writing. 

Second, are written constitutions more 
decisive of controversy than the British 
constitution? Is their meaning more cer¬ 
tain and definite? Experience shows that 
they are not; or if they are, then only to a 
very small degree. For no constitution is 
so detailed that interpretation, or “con¬ 
struction,” as it is technically called, is un- 
netessary. Only the broad principles can 
possibly be laid down by a constituent as¬ 
sembly unless it is to sit permanently; and 
were it to do iliis, its reputation would be 
no more exalted than that of the ordinary 
lawmaking body. Even the most detailed 
written constitutions like those of some 
American states and the German con.stitu- 
ti<m of lyifi do not yield their meaning 
without much interpretation (every article 
of the 170 in the Weimar constitution 
gave rise to a voluminous literature). This 
occurs in various forms, chief of which 
are legislation and the decisions of the 
courts of law when cases raise problems. 
The latter is discussed presently in the 
analysis of tlie supremacy of the constitu¬ 
tion. Yet we may say at once that the con¬ 
stitution of the United States is contained 
in the official edition in thirty-one pages; 
but the clauses when set down with the 
chief cases fought upon them need more 
than a thousand pages,and then it must 
be remembered that in most cases there is 
a dissenting opinion; and finally, that stu¬ 
dents may even dissent from both the 

20 Constitution of the United States of Amer¬ 
ica, revised and annotated, 1938; Documenc 
232, 74th Cong., 2d Session. 


majority and the minority (in all. over 
forty thousand actions have been fought). 

What, then, does the constitution say? 
Statutes are made to give the clauses of 
the constitution precision and body. For 
example, the French Declarations of 
Rights contain explicit warnings that the 
articles shall have effect according to laws 
yet to be made. Freedom of opinion and 
the security of private property are in¬ 
stances of this. I'hen others—like the 
“career open to the talents,” the position 
of the churches, and public education— 
mean little or nothing without concrete 
elaboration. So, too, in the German con¬ 
stitution of 1919 article after article ends 
with the phrase “a law shall state the de¬ 
tails” or “within the general laws.” Thu.s, 
the constitution cannot be accepted as the 
.sole evidence of what is constitution—it 
mu.st be taken together with the laws 
which further define it. Fhe truth of this 
was emphatically exemplified in the un¬ 
ratified proposed French cmistitution of 
1946. Its twenty-one articles of freedoms 
and its eighteen articles of social and eco¬ 
nomic rights raised at least as many doiif>ts 
as they were intended to put down re¬ 
garding the position of the individual in 
society. A written constitution, then, is 
the product of the constitution itself plus 
the laws and decisions subsequently made 
on its basis. 

In Britain, however, constitutional 
principles arc directly embodied, explicitly 
or as implied, in particular statutes. If it 
is desired to find the general principles of 
the British constitution, it is necessary to 
generalize from a vast body of particular 
legal decisions, resolutions, statutes, and 
biographies. A written constitution, how¬ 
ever, yields up its general principles upon 
direct reading. But only its general prin¬ 
ciples; and they are, as a rule, so general 
that they are contradicted by the statutes 
defining them or by the behavior of po¬ 
litical institutions apparently acting in 
virtue of them. If they are general, they 
are nebulous. 

Hoi^, indeed, could agreement be 
reached on fundamentals were not those 
fundamentals so broad that most objec- 
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tions could be covered? Iherefore, lU) 
written constitution, not the French, nor 
the German, nor the American, nor the 
Australian, nor any, can stand by itself, 
it needs completion: for the virtue of the 
law resides in its detail. And the laws 
which give it completion are not diflerent 
from the law»s passed in a country with an 
unwritten constitution. 

Further, even though the constitution 
is written in some detail, and though it is 
completed by statutes and judicial con¬ 
struction, complete certainly as to its 
meaning is not attained. There is as lively 
a controversy over every article, even sen¬ 
tence, of the constitution in France, Wei¬ 
mar Germany, and the United States, as 
there is in Great Britain; perhaps more, 
because the British constitution consists 
of specific instances. The intentions of 
the founders, the social conditions of the 
country at the time of the establishment, 
the new problems which have arisen in a 
new era: all are explored wdth aggressive 
attention to every word and comma. 

There is little advantage in mere w^riting 
or proclamation. Is there any at all? At the 
most, the written constitution is a stand¬ 
ard of reference, and it is valuable only 
in proportion to its clarity and the extent 
to which it has not been altered by inter¬ 
pretation. As no constitution satisfies these 
conditions for more than a decade after 
it has issued from tlie constituent assembly, 
the advantage approaches nil. 

A distinction, in short, must be made 
between the quality of a constitution as 
derived from its being written, and the 
difficulty of amendment, and these two 
things must not be con fused. 21 It is not 
the writing which safeguards, but the ob¬ 
stacles to amendment. 

Such a confusion might arise from H. J. 
I.aski’s Grammar of Politics (London, 1925). 
He says (pp. 304-6): “There are notions so 
fundamental that it is necessary in every 
state to give them special protection. . . . 

It [the legislature] ought not, in a word, to 
he able to alter the basic framework of the 
state except under special conditions, direct 
access to which is rendered difficult. . . . This 
implies, I think, a written constitution.’* 


A.MENDMKN 1 

Indeed, the essence of a constitution is its 
inflexibility as compared wMth ordinary 
laws. Wc might define a constitution as its 
process of amendment. For to amend is 
to deconsiitute and reconstitute. That is 
the respect in which all other constitu¬ 
tions differ from the British constitution. 
Broadly speaking (and wc shall have to 
make .some modifications later), in the 
British governmental system any institu¬ 
tion, whether or not it is considered to be 
fundamental and tvhether or not it is 
stated by past Parliaments or judicial de¬ 
cisions to be fundamental, is alterable to 
the extent of abolition—formally—by the 
ordinary- process of law-making; that is, by 
a bare majority of the House of Commons 
and the ordinary collaboration of the 
House of Lords as laid dow-n in the Parlia¬ 
ment Act of 1910. An act to abolish im¬ 
portant pow'crs of the House of I.ords, 
or to restrict the power of trade unions, 
may be passed by the same procedure as 
an act relating to widows' pensions or a 
minor field of public health or education. 
T'his is considered to be the extreme of 
flexibility. Other constitutions—those of 
the United States, France, Australia, 
Switzerland, Weimar Germany, and the 
U.S.S.R.—arc rigid in various degrees. 

Amendment in the United States, The 
United States consiiiution was purposely 
made most difficult to amend. The amend¬ 
ing section, article V, prescribes two pos¬ 
sible processes of proposal and tw’o of 
ratification of amendments: (r) two thirds 
of both houses shall propose amendments; 
or (2) the legislatures of two thirds of the 
several states shall petition (^ongrc.ss to 
call a convention for proposing amend¬ 
ments, and ratification shall take place 
by (3) three fourths of the legislatures of 
the several states, or (4) by conventions 
of three fourths of the several states. In 
practice, only one amendment has been 
made by convention instead of by pro¬ 
posal by Congress and ratification by the 
legislatures of the states, and that was the 
20th amendment, which repealed the 18th 
amendment which had prohibited the sale 
of liquor. Further, two thirds of Congress 
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means two thirds not of the legal member¬ 
ship but of a quorum ,22 according to 
Congress and decisions in the national 
Prohibition cases.23 other questions of 
detail arise, such as whether there is any 
limit ui»on the time for ratification,24 for. 
theoretically, the states could take a cen¬ 
tury over this; 2-'^ or whether a state can 
withdraw once it has ratified action, which 
has several times been threatened. 2 « T hese 
things serve to show that even a written 
constitution tan cause as much perturba¬ 
tion and doubt as an unwritten one, and 
there is one even more important point: 
wdietlier there arc implied or intrinsic 
limits to the amending power. This we 
discuss later. 

The main point, however, is this: What 
is the political effect, the effect upon the 
power relationship in society, of this 
amending process? It was intended to 
make change difficult; it has made change 
almost unattainable. It was apparently 
intended to make change difficult because 
in the fundamental political institutions 
were included these things: the indestructi¬ 
bility of the states, the strength of the 
federal authority, the central management 
of interstate and foreign commerce (the 

^^Constitution, Article I, sect. 5, para. I: “A 
majority of each [House] shall constitute a 
c|uorum.’' 

2^ Ohio V. Cox, 257, Fed., 334, 348 (1919); 
253, IJ.S., 350, 386 (1920). 

24 Congress is coming to realize the need for 
time limits in completing the amending 
process. Accordingly the 18th, 20th, and 21st 
amendments provided a seven-year limitatioa. 
It should be notenJ that such a stipulation 
was held to be within Congressional rights 
by the .Supreme Court. (Di/Ion v. C/oss, 1981). 
See also Coleman v. Miller (1939), 307 vs. 433. 
2®C. R. Burdick, The Law of the American 
Constitution (New York, 1922). p. 43. Another 
problem has arisen in the process of ratifying 
the proposed amendment: Can a state reject, 
and later ratify a pro|K>$al? In 1939 the 
Supreme Court in Coleman v. Miller (307 IJ.S. 
433) ruled that the Kansas legislature's re¬ 
jection of the Child-Lalx>r Amendment in 
1925 and approval in 1937 was a political 
question which was in the jurisdiction of 
Congress and not the courts. Congress took 
no action against Kansas; consequently it must 
have approved. This decision can also be ap¬ 
plied to a Congressional refusal to allow a 
change once ratification has occurred. 

Burdick, op. ciL, pp. 43-44. 


immediate stimulus to the union), the 
maintenance of the sanctity of contracts, 
care for the soundness of paper currency, 
and distrust of democracy. These, and 
other considerations, in different degrees 
coniinended the constitution to the ruling 
classes: the men of big business (mer¬ 
chants, manufartiirers, land spectilators, 
bondholders), the lawyers, and the clergy.*^ 
But it was admitted that though "too 
mutable" a system was dangerous, the 
error of the previous Articles of Confeder¬ 
ation, which made amendment well-nigh 
impossible, must not be imitated, since 
"extreme difficulty might perpetuate its 
[the Constitution's] discovered faults." 28 

The United States constitution has 
been formally amended tweniy-one times. 
The last or 21st amendment, proclaimed 
as in force on December 5, 1933, repealed 
the 18th or the Prohibition Amendment: a 
novel instance. Evidence of excessive ri¬ 
gidity is that of the four thousand pro¬ 
posals 2» only twenty-one have actually 
been adopted, twenty by state legislatures, 
one by conventions of the states. But such 

*^Cf. Charles E. Beard, An Economic In- 
terpretation of the Constilulion of the United 
States (New York, 1939) and Economic Origins 
of Jeffersonian Democracy (New York, 1915); 
R. L. Schuyler, The Constitution of the United 
States (New York, 1923); Max Farrand, The 
Framing of the Constitution (New York, 1913); 
and O, G. Libby, The Geographical Distribu¬ 
tion of the Vote of the Thirteen States on the 
Federal Constitution (Wisconsin, 1894). 

^The Federalist, No. XLlIl (by Madison). 
The theory that amendment was made inten¬ 
tionally difficult is founded upon the theory 
that the aristocratic and mercantile interests 
desired stability. Cf. J. A. Smith, The Spirit 
of American Coj/emment (1919), Chap. Ill. 
In fact, the records of the Federal Convention 
do not show the intention to make amend¬ 
ment difficult; rather the contrary. See Docu¬ 
mentary History of the Constitution (Wash¬ 
ington, U.S. State Department, 1894), Voi. 
Ill, pp. 64, 123, 403, 711 ff. Further evidence 
is to be found in Jonathan Elliot, Debates in 
Vie Several State Conventions on the Adoption 
of the Federal Constitution (Washington, 
1^1). 5 vols. Vols. II, pp. 169, SO]; Vol. Ill, pp. 

304* 305.629: Vol. IV, pp. 130,178. 

M. A. Miismanno, Proposed Amendments 
to the Constitution, iSSy iga^ (U. S. Govern¬ 
ment Printing Office, 1929; and Halsey. Ibid., 
lyaS-xy^i, US. Government Printing Office, 
»94»)- 
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evidence is not entirely relevant to the 
j?robleni of rigidity, for many resolutions 
were thrown out because of their intrinsic 
valuelessness 30 and would have been re¬ 
jected in a country where amendment is 
easier than in the United States. 

'I'lie twenty-one amendments which 
have so far (1948) been adopted fall into 
three main groups. The first includes the 
first ten amendments. They add to the 
constitution that which had been omitted 
by the businesslike convention of 1787: 
a bill of rights .31 'I'hese ten were added 
while the constitution was still plastic 
and novel. They were accepted by the 
states almost at once and constituted a 
“strict constructionist*' program of those 
who, in light of the first three years, were 
alarmed at the strength of the new gov¬ 
ernment. 

The 11th amendment, ratified in 1795, 
was to prevent the states from having 
their sovereignty challenged by being 
liable to suits instituted by citizens of 
other slates of foreign countries. The jstth 
amendment cured the ambiguity of the 
constitution as to the election of the Presi¬ 
dent and Vice-President. 'Fhe second 
group—the i^th. 14th, and 15th amend¬ 
ments—being made between 1865 and 
1870, registered the principal constitu¬ 
tional results of the Civil War.®^ Though 
mainly directed to securing the complete 
emancipation of the slaves, and the se¬ 
curity of their citizenship on a basis of 
equality with all other citizens, these ar¬ 
ticles have been liberally interpreted and 

80 The impractical nature of some of these 
proposals is evidenced by the following ex¬ 
amples: a resolution fr(X|uently introduced 
since Repeal of Prohibition, banning alcoholic 
liquors and forbidding drunkenness in the 
United States; a prohiliition on intermarriage 
of certain races; a limitation on the peace¬ 
time public debt. Many, however, have con¬ 
cerned fundamental rights. An “equal rights" 
amendment for men and women is now being 
discu.s.sed, and a referendum before war can l>e 
declared has often been suggested. It has 
also been proposed to abolish the electoral 
college. 

81 Cf. Documentary History of the Constitu¬ 
tion, Vol. II, p. 377. 

82 \V. A. Dunning, Reconstruction, Political 
nntl Economic, iSSyj’j, (New York, 189K), 
Chap. IV ff. 


have come to mean vastly more in the life 
of all Americans than was intended .83 So 
much for the certainty of a constitution 
which is WTitten! I’he terms which spe¬ 
cifically apply to slavery Iiad previously 
not been obtainable by the process of 
amendment, or by the voluntary action 
of the slave statc.s. "I’he regular aincnding 
process was insufficient to reguhue such a 
great spiritual and economic change. Ne¬ 
gotiation followed negotiation, and war 
wa.s the only exit.-** 

It should be noted that due to the nulli¬ 
fication of congressional legislation, there 
are several amendments eflccting “Recall 
of Judicial Review,” as when the 14th 
amendment repudiated the doctrines of 
the Dred Scott ca.se and the ifith released 
Congrc.ss from the limits set by the Pollock 
case. The ifith amendment made possible 
a federal income tax. 'Ibis, according to 
the Constitution (article 1 . see. cj. par. 4, 
and sec. 2, para. 3), was impossible, and 
in 1895 a judicial decision 3 "* declared 
congressional legislation •'*<* on the subject 
unconstitutional. I'henceforward, until 
1909, political agitation and congre.s.sional 
activity were necessary uniil the proper 
majorities were obtained, and in 1913 the 
clause was ratified.'*" The 17111 amend¬ 
ment changes the composition of the Sen¬ 
ate and establishes state wide elections; 
this also was the result of long agitation.*® 
Then came the i8lh amendment, intro¬ 
ducing national prohibition of alcoholic 
liquors, and, in 1920, the 19th amendment, 
establishing universal suffrage, especially 
to include women. The 2()ih amendment 
fixed the dates for the end of Presidential, 
Vice-Presidential and Congressional terms 
of office, and the 21 si repealed the 18th 
(Prohibition) amendment. The long-pro¬ 
as Cf., e.g.. Rodney L. Mott, Due Process of 
Law (Indianapolis, 1920). 

8* Arthur M. Schlesiiiger, New Viewpoints in 
American History (New Yoik, 1922), Chap. Ill; 
and J. G. Van Deiiscn, Economic Bases of 
Disunion in South Carolina (New York, 1928). 
35 Pollock V. Farmers* I.oan and Trust Co. 
(157, U.S. 429; 158, U.S. 601). 

8(i 28 Scat. 509. 

87 Cf. Hylton v. United States (3 Dallas, 171 
l* 79 ff])- 

8h G. H. Havnes, The Election of Senators 
(New York, 1906). 
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posed Child Labor amendment has been 
ratified by only twenty-eight of the re¬ 
quired thirty-six states, and since it was 
presented to the states by joint Congres¬ 
sional resolution in iqa-]. it is dubious 
whether it will ever be passed. By its 
terms, Congress would be empowered to 
control the labor of children under 
eighteen. 

We fiavc already indicated the means 
adopted to secure Prohibition. Enough 
poJnidil energy, in the special degree re¬ 
quired by the constitution, was stoked up 
in tlie (Congressional electorate and in 
thirty-six states to overcome the opposi¬ 
tion of other electors and tif representa¬ 
tives themselves. Extraordinary exertions, 
and abnormally powerful means of propa¬ 
ganda, w’ere needed to overcome the ob¬ 
stacles to amcndinent: such excitation w'as 
practiied that the mind of the voter was 
unbalanced (and r(?grct followed in saner 
moods), and the idea that power of any 
kind is properly einjiloyable in such a 
task was made current. To all action 
there is a reaction, and their strength is 
reciprocally proportioned. The difficul¬ 
ties of anieiidmcnt being espec ially great, 
their concpiest requires an intensity of 
ap|)Ucation and therefore other things 
being equal an unscriipulousness beyond 
that which is normal in political cam¬ 
paigns. In this order of idca.s, war, civil or 
international, is the extreme example. In 
the matter of woman sufl’rage, too, there 
was an undignified and ugly struggle, al¬ 
though to the leaders of the women’s 
partv, the campaign was heretic: and the 
leaders heroines. The historian of that 
movement says: 

It is one way of dcscrilung their system to say 
that they worked on Congress by a series of 
electric shocks delivered to it downwards from 
the Picsideiu, and by a constant snccessitm of 
waves delivered upwards through the peo¬ 
ple. This pressure never ceased for a moment. 
It accumulated in power as the six years of 
this work went on. There were all the episodes 
of sensational ini.sdemcaiiors for advertisement 
purposes, picketing, arrests, mass meetings, 
lorcible feeding, the martyr's defiance of au- 

I, H. Irwin, S/ojy of the Women's Parly 
(New Yolk, lijiii), p. 31. 


thoriiy and suffering, and such a condition of 
excitement that strong men roared that they 
would burn jails! Tremendous pressure was 
exerted on ilur States, and none so great as 
that on I’einlessee, when it seemed likely to 
be the ihiriy-sixih State to ratify. 'Ehc cam¬ 
paign was, in the words of the campaigners, a 
whirlwind. The atmosphere of .Nashville, the 
capital, grew rapidly more active . . . tense 
. . . Iiectic. Suspicions ol bribery, charges, and 
fears that members were jcnegades; and then 
victory—by a majority of 40 to ,47! 

Presently we shall draw .some conclu¬ 
sions rc'ganling the difliciillies of the 
amending process as it emerges from the 
theory and practice of the constitutions. 
But one point can be stated at once: that 
if one man—that is, the dictator—can 
stay an amendment, the impetus toward 
a.ssa.ssination is immense. But there is an¬ 
other result, the importance of which 
ought to be recognized. Amcndinent neces¬ 
sarily requires such political beliavior as 
to bring settled, composed, and rational 
government under a severe strain every 
few years. It is this or quiescence. If the 
amending process were less diflicult, it 
would not be necessary to convince people 
by methods whic:h make opponents and 
even supporters of a change ultimately 
feel betrayed and cheated. Obedience is 
not likely to be given wholeheartedly 
when there is .such a feeling; and the law 
loses its sanctity as a moral obligation, for 
this depends not only upon its being part 
of the constitution, but upon the senti¬ 
ment of fairness in the process of its crea¬ 
tion. T’hen, when the amendment is made, 
it is impossible to modify it as a result of 
valid second thoughts produced by ex¬ 
perience. without the same quantity and 
cjuality of propaganda used to secure its 
acceptance. 

T'here is, however, a measure in all 
things: and the more important each vote, 
the fiercer the strain on the passions. An 
amendment can be defeated if those 
against it control a bare majority in thir¬ 
teen states. In the Prohibition, as in the 
Woman Suffrage, amendment, if the thir¬ 
teen states with the smallest Senates had 
been selected, the control of those 159 
state Senators could have blocked ratifi- 
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cation. If the thirteen wettest states had 
been selected, the control of less than 250 
state Senators could have defeated ratifi¬ 
cation. Each vote becomes of critical im¬ 
portance, for and against amendment. 
The logic of this argument reaches its ex¬ 
treme exemplification if 100 per cent of 
the voters—that is, all—were rc(|uired for 
amendment.^® There is a theoretical point 
where, since the vote is of permanent and 
unalterable significance, elections would 
cease to be fought by rhetoric and where 
murder would be instituted as the only 
effective electoral procedure under the 
circumstances, ri oo difficult an amending 
pnKedure necessarily requires, if not the 
killing of the body, then the killing of 
mind. 

As we show below', since the constitu¬ 
tion of a dictatorship is bound up with 
the physical constitution of the dictator, 
the only way to amend the constitution is 
to amend the dictator’s constitution; that 
is, to get rid of the dictator. The closer the 
demcKTatic constitution gets to being a 
millstone around the necks of a growing 
society, the more violent the impulses 
against frustration. 

Amendment in Third Republic France, 
Australia, Switzerland, Weimar Germany, 
and the U.S.S.R. No other democratic 
constitution is so difficult to alter as that 
of the United States. In Third Republic 
f'rance the method was fairly siniple.^i 
7 'he Chambers proposed an amendment 
by separate resolutions, and by an abso¬ 
lute majority of votes (that is, an ordinary 
unqualified majority). Negotiations be¬ 
tween the political leaders of both houses 
settled the form and scope of the propo¬ 
sitions. The initiative could be Parlia¬ 
mentary', or Presidential. The resolutions 

Article contains one clause in which this 
is actually decreed: “Provided . . . that no 
State, without its Consent, shall be deprived 
of its equal Suffrage in the Senate.” If a 
time should come, and it is possible that it 
will come, when the rich and populous states 
like New Jersey, New York, Pennsylvania, 
feel that they cannot any longer yield equal 
authority in the Senate to smaller and poorer 
Slates, there is likely to he extraconstituiional 
violence to settle the question. 

Law of February 25, 1875, article 8. 


voted, the Chambers met together in Na¬ 
tional A.s.sembJy. An absolute majority 
of the numbers—that is, in this case, the 
lef^al numbers composing the National 
Assembly—was required for acceptance. 

The constitution went under revision 
thrice normally: once in 1879,^2 again in 
1884 and again in 1926; and once in the 
abnormal circumstances of the downfall 
of 1940. In 1884 there were four amend¬ 
ments, of which only two have first-class 
importance. The organization of the Sen¬ 
ate was deprived of constitutional char- 
acicT, a wi.se act.^-^ "J'he amemling clause 
was itself amended: “'riie republic an form 
of government cannot be made the object 
of a proposition to amend.” In 1926 
sinking-fund arrangeirients wdiich had 
hampered the government fiscal plans 
W'ere amended.**''' On this occasion there 
was once more raised the question which 
agitates the theorists: is the National As¬ 
sembly limited to amendments propo.sed 
by the Chambers, or once convoked, has 
it a general constituent pow'cr? There was 
disagreement on this tpiestion in France: 
Duguit argued that tlie Assembly could 
proceed without limitation,’*” Esmein that 
the Assembly was hound. 'i'he only 
practical pret edeni on the matter was the 
revision of 1884, in widch the Assembly 
w’ent beyond the scope of the amendatory 
proposals and decreed that ’‘members of 
families which have reigned in France arc 
ineligible for the Presidency. ’ In 1926 
people were much afraid that the execu¬ 
tive ]>owcr would be strengthened. 

Suoscquenlly France suflcrcd utuler a 
strong executive. The Vichy regime of 
Marshal Petain was a de.spoiic govern¬ 
ment. Pt^tain had become Premier Avith 
the resignation of Paul Rcynaud on June 
ijj, 1940. After the capitulation, he called 
the Chambers to Vichy, and on July 9. 

42 Disestablished Versailles as the seal of the 
executive and Pnrlinpiciit. 

43 Ijixu, Aiigii.st 14, 1884, article 3. 

♦4 Ibid., article 4. 

Constitutional Law of August in, 1926. See 
Joseph Delpi-ch and Julien I.afeiriere, Consti¬ 
tutions Moderues (Paris, 1928), p. 13. 

46 L<>on Duguit. Traite, Vol. IV, p. 530 IT. 

4 T A. F.smein, fidements, Vol. II, pp. 501-11. 

Law, August 14, 1884. 
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1940, their remnants voted a new consti¬ 
tution, subject to formulation by P^tain 
jind ratification by the people. (The votes 
are given in Chap. 16 below.) By 569 to 
80, the joint session adopted the follow¬ 
ing text; 

The National Assemlily confers full powers on 
the CJovcrnment of the Republic under the 
authority and signature of Marshal Petain 
with a view to promulgating in one or sev¬ 
eral decrees a new Constitution for the French 
Stale. The Constitution must safeguard the 
right.s of labor, faTiiily, and native land. 

It must be ratified by (he Nation and ap¬ 
plied by the Assemblies which it shall create. 

The method of amendment in Australia, 
Switzerland, Ciermany and the U.S.S.R. 
exhibits interesting variations on what 
we have so far observ'cd of the United 
States and France. In each of these coun¬ 
tries, with the exception of the U.S.S.R. 
arrangements are made for reference of 
the amendment to the people for ratifi¬ 
cation or rejection. In the first two coun¬ 
tries, such relercnda are obligatory; in 
Weimar Germany they were optional. In 
Switzerland and Weimar Germany, fur¬ 
ther, a proposal to amend could come 
directly from the initiative of the people, 
and in the case of the Soviet Union there 
are other phenomena which deserve notice. 

In Australia the process is as follows: 
the amendment must be pa.s.sed by an 
absolute majority of each house of Parlia¬ 
ment, and betwx^en two and six months 
afterward must be referred to the electors 
in each state. In order to overcome any 
difficulty arising out of disagreement be- 
ttveen the houses as to the amendment 
(quite possible in France until the neces¬ 
sary coincidence of views is produced by 
informal bargaining), the house proposing 
the amendment may repass it after an 
interval of three months (in the same or 
the next .session) with or without amend¬ 
ments offered by the dis.senting house, and 
it is submissible to the people whatever the 
attitude of the other house. The ratifying 
vole is a majority of all the electors voting; 
and a majority of states must approve. 
This is a simpler process than that of the 


United States, yet it preserves the quality 
of distinguishing the process of amending 
the constitution from the process of 
amending the ordinary laws, it provides 
for deliberate popular a.ssent and state 
rights, and it makes for stability without 
stultification. It gives a fundamental 
quality to fundamental laws, yet avoids, 
by its moderation, the demoralizing effect 
of overmuch rigidity. 

And yet, from the inception of the 
Australian Commonwealth in 1901 down 
to 1945, only three proposed constitutional 
amendments have been accepted cif a total 
of nineteen put to the electorate by nine 
referenda. This is a most conservative use 
in quantity, and appears even more so 
when measured by the desperate unwill¬ 
ingness to allow the Commonwealth to 
a.s$umc powers in economic and social 
matters urgently needed for the welfare 
of all the states considered together. The 
clash of interests between the more 
sparsely inhabited pastoral areas and the 
more heavily populated urban commercial 
and manufacturing areas has obstructed 
beneficent centralization.*^® 

The democratic clement, which is also 
an element lending distinctiveness to the 
constitution, was in European constitu¬ 
tions first used by Switzerland, where the 
referendum is indigenous, and where more 
importance is still accorded to it than 
elsewhere.®^ The first Helvetic constitu¬ 
tion (1797) made arrangements for ratifi¬ 
cation by the primary assemblies. In a 
few years, tragic events wrecked the Re¬ 
public. Thenceforward to 1830 there was 
a slow building up which included the 
popular constituent power. It was merely 
a matter of time for this to be more thor¬ 
oughly organized and embodied in the 
amending process of the cantons and the 
federation. To speak of the federation 
only, political evolution since 1848 has 

soCf. Gordon Greenwood, The Future of 
Australian Federalism (Melbourne, 1946); and 
Kenneth Wheare, Federal Government (New 
York, 1946). 

51 The history of the cantons and the Federa¬ 
tion is sketched in detail in Charles Rorgeaud, 
Adoption and Amendment of Constitutions in 
Europe and America (New York, 1895), Book 
III. 
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resulted in this method of amendment: 

(j) A distinction is made between total 
and partial revision. Either council, by 
the ordinary legislative procedure, may 
pass a resolution for total revision, and if 
either council does not agree to the ques¬ 
tion whether there ought to be amend¬ 
ment, it is referred to the people; or the 
question is referred if fifty thousand 
voters demand a total revision. If the vote 
is in the affiniiative, then new elections 
of both houses to prepare the revision 
take place. (2) Partial revision—i.e., 
amendment proper—is proposed by the 
two houses acting under their ordinary 
procedure, or by petition of fifty thou¬ 
sand voters. (3) The revised constitution, 
or amendinents. must be referred to the 
people and accepted by the majority of 
voters, and by a majority of the cantons. 
The constitutional initiative may occur 
in the form of separate general sugges¬ 
tions or completed bills: if the foniier. 
then the Federal Assembly, if it agrees 
with the sense, must draft an appropriate 
amendment and refer to the people. If 
the Assembly disagrees, it must first refer 
the question whether there shall be a re¬ 
vision to the people; and if the answer is 
affirmative, the revision must be carried 
out by the Assembly. Should the petition 
be already fully drafted, the Federal As¬ 
sembly may at once refer it to the people; 
or. disagreeing with it, may submit an 
alternative or a motion to reject, along 
with the petition, to a referendum.®® 
What is the net effect of this method of 
amendment? (1) It gives the Swiss consti¬ 
tution a majesty higher than that pos¬ 
sessed by the ordinary la'ws. But the differ 
ence. when compared with Swiss legisla¬ 
tive methods, is not so great as when this 
method of amendment is compared with 
that which prevails in other countries. 

'^^Constitution of Swiss Republic, 1874 (as 
amendei! in 1891 to introduce the constitu¬ 
tional initiative. Chap. Ill, articles 118-23). 
®®The matter is discussed in some detail in 
F. Fleiner, Schweherisches Burnt esstaats- 
recht (Tubigen, 1923), pp. 396-98. Cf. also 
Jacob Burckhardt, Kommentar zur Schweiz- 
ischen Bundesverfassung (Berne, 1931) and 
W. E. Rappard, Ulndhfidu et VEtat (Zurich, 

^936). 


For the referendum and the initiative 
are an important part of Swiss democracy, 
frequently used for ordinary legislation: 
except that in federal constitutional mat¬ 
ters the referendum is compulsory, but 
in ordinary legislation it is optional, while 
the initiative requires a support of fifty 
thousand voters for constitutional mat¬ 
ters and only thirty thousand for ordinary 
legislation. That is to say, it is more diffi¬ 
cult to interfere with what we considered 
the more fundamental law. 

(2) Fifty thousand voters is about only 
one in eighty of the population of Switzer¬ 
land,®^ and is not a large number to or¬ 
ganize with modern methods of transport 
and communication, "i'hiis there is com¬ 
bined with the extra majesty and the 
solemn consultation of the people, the 
organized possibility of easy change. Ad¬ 
vantage has been taken of this, for, since 
1874, fourteen amendments have been 
offered by the popular initiative, of which 
five have been accepted.®® In the same 
time, some thirty amendments have been 
proposed and submitted to the people by 
the Assembly; and of these, twenty-four 
have been accepted. The possibility of 
the initiative has stimulated the enter¬ 
prise of the Assembly, and the enterprise 
of the Assembly has redjced the need for 
the initiative.®® Nor has the fear of con¬ 
stitutional ra.shncss been warranted by 
Swi.ss experience. Though it has been 
pos.sible to undo, as easily as to establish, 
an amendment, there has been no reversal 
and little modification. The process is 
delih. rate, not difficult, and its value is 
partly created by a set of conditions pe¬ 
culiar to Switzerland: long experience in 
democratic institutions, comparative sim¬ 
plicity of its problems, and the smallness 
of the country, which sets much easier 
problems in propaganda techni(]ues than 
in larger countries. 

The use of the amendment in Switzer* 
land is in marked contrast to the con¬ 
servatism prevailing in the United States 
and Australia. Between the general re- 

M Fleiner, op. cit. 

Idem. 

®®Cf. F. Bonjour, Real Democracy in Opera¬ 
tion (London, 1920), pp. 142-43. 
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visions of the Swiss constitiiliori in 1874 
and there have been cighty-thrcc 

constitutional referenda: thirty-four out 
of forty-one propf)sals presented to the 
voters by the federal legislature were ap¬ 
proved: of thirty-five plebiscites initiated 
i>y at least fifty tluuisaiid voters, seven 
became law; six amendments offered by 
the general legislature as substitutes for 
those introduced l^y initiative were passed 
of seven offered. Not only in numbers but 
also in enlarged jurisdiction over vital 
economic problems in particular was the 
central government strengthened. The 
taxing power especially was extended, 
and with it implications for further con¬ 
trols. Thus, the Swiss example shows how 
the alteration procc'ss neecl not act as a 
deterrent in effecting social and economic 
reform.®^ 

The German constitution of 1919 was 
oliliged to draw its amending process di- 
rec tly from foreign experience and reason, 
for the constitution of 1871 was based up¬ 
on such a peculiar set of circumstances 
that it coulcl afford no guide. I'he consti¬ 
tution of 1871 being designed to secure 
the hegemony of Prussia and at the same 
time to offer safeguards to the large states 
of South Germany (like Bavaria and 
Wurttemberg) and being, too, an arrange¬ 
ment of princes and not of peoples, the 
effective amending power was in the Fed¬ 
eral Council, the Ilundrsral. More particu¬ 
larly, the constitution ordained that: 

Alterations in the Consririiiion take place by 
way of legislation. Tlic’v are considered as re¬ 
jected if they have fointccii votes in the Fed¬ 
eral Council against tluan. I'hosc provisions of 
the Con.stitution of the Empire, hy which cer¬ 
tain Iiglits are established lor separate Slatc.s of 
the Confederation in their relation to the 
ctmiiiuinity, can only he altered with the am- 
seiil of the State entitled to those right 

Since Prus.sia had seventeen out of fifty- 
eight votes in this Bwufesrai, she was able 
always to veto any constitutional amend¬ 
ment, but several of the larger states could 

\V. E. Rappard, Governtfivnt of Sufitzerland 
(New York, K. Whearc, 0/1. rif.; and 

Report of the Royal Cnminission on the 
Australian Cionsiitiiiion (i9:.'0). 
fis Constitution, 14, Gcneiai Stipulations, Sect. 
LXVllI. 


also gather fourteen voles and so block 
amendments. 

The constitution of 1919 had a strongly 
democratic character, acquired by the 
revolutionary manner of its foundation 
and embodied in its substance. It also 
contained a comprehensive bill of rights. 
It was necessary to provide for movement 
and also for stability. T’here were conse 
quently mingled the ideas of special ma¬ 
jorities in the representative a.sseinblies, 
and of the initiative of the people. 

Let us first consider the problem as it 
presented itself to the framers of the con¬ 
stitution. The essential problem still lay, 
as before, in the position of the states 
forming the federation. The first impulse 
of Professor Hugo Preusz, in his original 
draft of the constitution, was to make 
amendment slightly more difficult than 
ordinary legislation. While this required 
but a majority of a quorum (one half the 
legal membership of Reichstag), the 
amending proce.ss required a two-thirds 
majority in a quorum of two thirds of the 
legal membership of both houses: Reichs¬ 
tag and State Council, Besides this, 
amendments were to be ratified by a popu¬ 
lar vote.®® 

After the representatives of the states 
had discussed this original draft, the 
amending process was slightly altered 
by the omission of the compulsory refer¬ 
endum, and its use was limited to cases of 
disagreement between the Reichsrat and 
the Reichstag.^^ T'his was apparently due 
to the attitude of the states which desired 
a less unitary system than Preusz had pre¬ 
scribed in his pmject, for Preusz had in¬ 
tended to overcome resistance to a future 
extension of federal power by providing 
that, in the ultimate resort, the decision 
should lie with the whole people. Two 
things in fact weighed with Preusz. The 
first was the necessity of greater difficulty 
in amending the constitution in a de¬ 
mocracy than in an autocratic state: “ex¬ 
perience shows that every people is the 
more jealous and cautious in the matter 
of constitutional amendments, the higher 

.Article 51, Entwurf: Reichsanzeiger, Janu¬ 
ary 20, 1919. 

««Articles 23, Part 4, and 54. 
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it sets the protection of its freedom by the 
constitution/' The second was the federal 
relationship. The extra difficulty of 
amendment tended to thwart the grasping 
of more powers by the federal authority. 
Preusz patently regretted this: 

But on the oilier hand the National Assembly 
must not disicgard the fact that those powers 
which are not now constitutionally traiisleried 
to the Reich will be more difficult of attain¬ 
ment lalci by the amending process. What, 
therefore, remains to the States in this consti¬ 
tution, is much more secure than hitherto. 
But it is also important for the Reich to keep 
in mind this difficulty of extemling its powet's 
when it now proceeds to lay down what pow¬ 
ers it is to have. 


Little more w'as said in the As.sembly on 
the question, excepting that a few inter¬ 
esting remarks were made by Dr. llaiis 
von Delbriick on the importance of easy 
aiuciidnieiU. for without case the aniend- 
itig process, he said, became a *'trtn?ioruinre 
(Ic force/’ But the Eighth Committee on 
the Constitution took away from the 
Heichsrat (the Federal Council) equality 
of power with the HrAchsiag (the Popular 
Assembly) in the matter of passing amend¬ 
ments. The power was reduced to one of 
initiation, or of objection to a Reichstag 
re.soliition. But the Reichstag might over¬ 
ride either the initiative or the objection 
of the Rcichsrat. In the finally accepted 
form particle 76) of the con.stitution, it was 
arranged that if the Reichstag overrode 
the ReichsraVs objection, this liody could 
press its objection within two weeks, and 
demand a referendum. This arrangement, 
giving the Rcichsrat the power to impose 
a referendum, was introduced in the As¬ 
sembly, whereas the Committee’s draft 
had arranged to leave the President a dis¬ 
cretion in the matter of the referendum. 
Finally, the Assembly, at the last moment, 
and hurriedly, voted the inclusion of the 
initiative for constitutional amendments, 
as, apparently, a corollary of the referen¬ 
dum and the initiative in ordinary legis¬ 
lation: "If a constitutional amendment 
is to be decreed by a referendum conse- 


Heilfron, Die Deutsche Nationalversamni’ 
lung von 79/9, Vol. II, pp. 698-90. 

«2 Ibid., Vol. II, pp. 954-55. 


quent upon the popular initiative, the 
assent of the majority of qualified voters 
is neces-sary." This provision made ainend- 
nients by the initiative more difficult than 
the popular decision in ordinary legisla¬ 
tion, since in (hat case no more than a 
simple majority of actual voters is re¬ 
quired. The number of voters needed to 
initiate legislation, constitutional or ordi¬ 
nary, was one tenth ol the total qualified.*'-'* 

Thus, in fart, three things had been 
accomplished: (1) .Adcliiiqnal cliinculty and 
majesty were lent to the constitution. (2) 
A mobile element was introduced in the 
form of the constitutional initiative, 
whereby one tenth of the voters, that is, 
about four million voters, might legally 
put the Reichstag on its mettle, causing 
it, if it disagreed with the suggested 
anumdinent, nolens xmlens to put it tr) the 
country, though with a statement of its 
own views thereon. And (v{) the constitu¬ 
tion offered the states a sjiccial safeguard 
against federal encroachment. 

This last element in the amending 
process is of special iinportance in a fed¬ 
eral constitution, and all federal consti¬ 
tutions pay special regard to the funda¬ 
mental nature of federalism by such ar- 
rangemcnis.*'^ We have already seen this 
in the ca.se of W’eim.u Germany and in 
the case of the United States. Switzerland 
demands that there sliall be a majority 
of cantons as w^ell as of voters for (onsti- 
tutional amendments, and so does Aus¬ 
tralia.**® 

The Subversion of the Weitnar Consti¬ 
tution and the Hitler Substitute. In order 
to gain control of the governmental ma¬ 
chine, Hitler and his agents at the outset 
utilized tactics w’hich were barely w’ithin 
the letter of the law. In 1928 Goebbcls 
said: "We enter Parliament in order to 
paralyze the Weimar system with its own 
assistance. If democracy is $0 stupid as to 

®8 Article 73, regulating the referendum and 
the initiative. 

Although the U.S.S.R. is regarded as having 
a federal constitution and even allows the 
right of secession, no special protection, as by 
a referendum, is provided for. 

«5 The Constitution of the Commonwealth, 
Chap. VIll. 
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give us free tickets and salaries for this 
bears’ work, that is its affair . . 

When Hitler was appointed Chancellor 
in 1933 after a series of Reichstag dissolu 
lions and coalition cabinets (nineteen in 
thirteen years), he came as leader of a 
firmly anticonstitutional parly, and con¬ 
sequently Hindenburg’s action was un¬ 
constitutional in effect. The questionable 
origin of the Reichstag fire one month 
later served as excuse for a decree suspend¬ 
ing constitutional guarantees. Article 48. 
section a,*® permitting such a step in time 
of emergency, provided f)seudocoustitu- 
tionality. 

Constitulioual Amendmeut irt the 
Fourth and Fifth Republics of France. 
1 wo main changes have been introduced 
in the Fourth and Fifth Republics, which 
both tend to more rigidity, although the 
constitution of 1958 is somewhat more 
flexible than that of 1946. 

Firstly, qualified majorities and, in 
some cases, the use of the referendum b<^- 
come necessary. In the Fourth Republic, 
there were three possibilities: the revision 
could be passed by three-fifths majorities 
of both chambers, or by a two-thirds 
majority of the National Assembly, or by 
referendum. In the Fifth Republic, there 
are two procedures: either the bill is 
adopted by both chambers and also ap¬ 
proved by referendum or, in the case of 
a bill introduced by the President of the 
Republic only, it is approved by a three- 
fifths majority of both Houses sitting to¬ 
gether in Congress. The text (art. 89) 
reads as follows: 

The initiative for amending the constitu 
tion belongs concurrently to the President of 

**Sec Chap. 25. 


the Republic on the proposal of the Prime 
Minister and to members of Parliament. 

The bill must be voted by the two Houses 
in identical terms. The amendment becomes 
effective after approval by referendum. 

However, the bill initiated by the President 
of the Republic is not submitted to a referen¬ 
dum when the President of the Republic de¬ 
cides to submit it to Parliament convoked in 
Congress: in this case, tiie bill is approved only 
if it obtains a majority of three-fifths of the 
votes cast. The bureau of the Congress is that 
of the National Assembly. 

No amendment prcKcss may be initiated or 
proceeded with when the integrity of the 
national territory is impaired. 

The second important change was made 
by an. 95 of the constitution of the Fourth 
Republic and is reproduced in the last 
paragraph of art. 89 of the constitution of 

'958: 

'I'he re{niblicHn form of government is not 
subject to revision. 

Amendnn nts and the Establishment of 
the New Russian Constitution. Once the 
original draft of the new U.S.S.R. consti¬ 
tution of i9f$6 was completed, it was 
widely circulated for discussion and criti¬ 
cism. Approximately 527,000 meetings 
were held throughout the country be¬ 
tween June and December of 1936, with 
the attendance estimated at 36,500.000 
people. Altogether about 154,000 pro¬ 
posals for amendment were made, of 
which 43 were acted upon. The most im¬ 
portant of these provided direct, in lieu 
of indirect, elections in the selection of the 
Council of Nationalities, and a right of 
inheritance. The remaining alterations 
were primarily in terminologv*.®* 

The Amending Process and Great Brit- 


Anna Loui.se Strong, The New Soviet Con¬ 
stitution (New York. 1937). 
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ain. The chief distinction, then, between 
constitutions, from the standpoint of form, 
is in the amending process. Who has the 
power to alter the constitution is master 
of the state, and the amending clause gives 
this power. Everywhere except in Eng¬ 
land this has been made exceptionally 
diflicult; and difficulty is established to 
provide the advantages of conservation 
of a set order of social relationships, and 
to secure deliberateness, in the hope that 
from this will issue respect; and both 
respect and growth are sought for in 
popular ratification and initiative. 

Is Great Britain the worse off for making 
no special rules concerning constitutional 
amendments? Now, any state in which 
care is not bestowed on the reform of 
fundamental institutions wastes its well¬ 
being. physical and spiritual. Care is fun¬ 
damental: not writing, nor a difficult 
amending process. If care, a rational 
weighing of all factors, is possible and 
probable without artificial compulsion, 
ihen difficulty of amendment is unneces¬ 
sary. None of the fundamental institutions 
is. in fact, treated without due circum¬ 
spection. I'he great constitutional changes 
of the past century in Britain have, indeed, 
come slowly rather than rapidly, and what 
is more, they have all been preceded by 
long years of consideration and party 
maneuvers, and even by collaboration be¬ 
tween the parties. In recent years this con¬ 
stitutional conservatism has even taken 
the form of a tentative convention. The 
reform of the House of Lords in 1911 was 
preceded by two elections, and in 1923 a 
special appeal was made to the country on 
the question of protective tariff. At other 
limes, legislation of special importance 
has been introduced at the end of a ses¬ 
sion in order that the country might have 
the opportunity to reflect before the vital 
debates occurred: examples of this are the 
Health of Towns Bill in 1847 
Education Bill of 1917. Further, otlier 
legislation, like the Local Government Act 
of 1929, is introduced only after all the 
interests have been consulted and have 
had the opportunity to uige amendments 
to the original project. The recommenda¬ 
tions of royal commissions usually pre¬ 


cede the drafting of laws, and these recom¬ 
mendations are made only after exhaustive 
inquiries. All in all, by its practice the 
British constitution has gone far toward 
providing for extra deliberation in mat¬ 
ters of fundamental importance. The 
Home Rule Bill of 1912 was, in some of 
its stages, the object of a round-table con¬ 
ference of the political parties; the Gov¬ 
ernment of India Bill of 1936 was the sub¬ 
ject of a joint select committee and special 
interparty conferences; the Parliament 
Bill of 1947 and the Repre.scntation of the 
People Bill of 1948 were the subject of 
complicated extra-Parliamentary negotia- 
tions.'^'> Finally, in many cases, especially 
those relating to the electoral system, 
foreign affairs, and imperial organization, 
the government of the day seeks the co¬ 
operation of the opposition. 

In 1946. when it was necessary to amend 
the rules of procedure of the House of 
Commons in order to enable it to cope 
with the flood of reconstructive measures, 
the number of the standing committees 
was increased from five to seven. How¬ 
ever, the rule (number 46) by which bills 
at committee stage were automatically 
sent to the standing committee included 
the proviso that bills of constitutional im¬ 
portance should remain with the whole 
House of Commons. 

Thus, in the British system it is almost 
impossible to do damage to the “liberties 
of the .subject’' on the one hand, or dis¬ 
regard the ‘'nece.ssities of state” on the 
other, without .so much advertisement and 
open discussion c»f a protracted nature 
that injustice and unwisdom are sure of 
detection, since it is a fundamental con¬ 
vention that no Parliament can bind its 
successors. 

Yet the possibility remains that in ab¬ 
normal times, when excitement has been 
roused to an uncontrollable intensity, un¬ 
wise things may be done, or acts corrimit- 

«®Cf. on this for arguments about “the per¬ 
manent will” of the nation, p. 418 below. 
ToCf. especially House of Commons Debates, 
February 16, 1948, where Mr. Churchill 
charged the government with breaking the 
pledge made in biparty negotiation. See also 
Debates, March 16, 1948. 
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ted which sting by their injustice and 
leave a mood of smoldering resentment. 
Occasions may arise like the General 
Strike of 1926 which produced the Trades 
Disputes Act of 19271 the law was, in fact, 
repealed in 1946, but for the nineteen 
years it lasted it unjiislly crippled the fi¬ 
nancing of the I.aboiir party. 

The advantage of the British constitu¬ 
tion is that errors may be reversed by an 
ordinary majority. What is fundamental, 
in short, is left to the people to decide, 
and they are also left to decide whether 
this shall be amended. T hey are ex|>ecied 
to control themselves rather than to be 
controlled I)y the constiiiiiion. 

When, in 1945. the British Labour party 
w’as returned by a large majority with a 
program of (jiiite extensive specialization, 
it was left to that party alone to gauge 
what was proper, subject only to its own 
sense of propriety, to the technical possi¬ 
bilities, and to the consideration of 
w'hethcr it could continue to carry the 
country with it sufficiently so as not to 
ri.sk reversal of its measures in the future. 
Whether its program was wdse or unwise 
is not the question. No external obstruc¬ 
tion troubled the exercise of the govern¬ 
ment’s w’isdom. 

It is as easy to remedy mistakes as to 
make them. Is it worth while, then, to 
(1) set up a special amending process 
w'hich implies (2) a distinction between 
fundamental and other laws, which im¬ 
plies (3) a WTitten constitution, which in¬ 
volves (4) the possibility of some external 
authority to declare Parliament’s resolu¬ 
tions invalid? T'his would have serious 
effects upon the whole tenor of English 
political behavior and organization. And 
yet there are some people so obsessed with 
the need for securing some basic rights 
against tlie power of the majority that 
they would be prepared to go this length. 
My personal view is that it is not worth 
while to go to these extremes in order to 
safeguard against remote and rare f)ossi- 
biliiies. It is good that the responsibility 


should rest squarely upon Parliament; 
that it should therefore bear heavily upon 
the political parties; and that it should 
therefore press sharply upon the people 
themselves. 

Such an issue was raised during the de¬ 
bates on the Parliament Bill in 1910. The 
House of Lords, it was said, was the only 
existing defense against interference with 
fundamental institutions by a chance ma¬ 
jority in the House of Commons. Since 
the powers of the Lords were reduced to 
mere suspension for two years in the case 
of ordinary laws and were practically 
abolished for money bills, no safeguard 
at all remained against the rashness of 
the lower house. 'Two alternatives were 
suggested: either the reform of the com¬ 
position and fortification of the powers 
of the House of Lords or, (ailing that, the 
institution of the referendum.^! It was 
said that until that time the House of 
Lords had. indeed, actc /1 as an assembly 
for referring bills of fundamental impor¬ 
tance to the people; for were these bills 
mutilated or rejected by the House of 
Lords, the result w'as their reinclusion in 
the party program and their further dis¬ 
cussion in election campaigns. This argu¬ 
ment did not prevail, since it was clear 
that the only fundamental institutions 
which the House of Lords had until then 
safeguarded were those attacked by the 
Liberal party as being unjustly funda¬ 
mental and ripe for amendment, if not foi 
abolition. T'he issue is still open. It is to 
be noticed that the House of Lords during 
the tenure of the British Labour party has 
used its power to modify slightly some of 
the nationalization proposals, particularly 
the Coal and Transport Nationalization 
Acts (sec p. 41C). 


Cf. J. A. Spender, Life of Sir Henry Camp- 
bell'Bnnnerman (London, 1923), Vol. II, pp. 
351-55. Cf. Sir William Harcourt’s protest, on 
February 14, 1894, cited in A. G. Gardiner, Life 
of Sir William Harcourt (London, 1923), Vol. 
11, p. 256. 
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Constitutions: Supremacy and Contents 


If one element in the fundamentality of 
the constitution is its parainountcy as a 
regulator of political behavior, how is this 
paramountry secured? The constitution 
ceases to be fundamental unless its prin¬ 
ciples are impressed upon the legislative, 
the executive, and the judiciary. How is 
this supremacy organized? States fall into 
two great classes, in one of which consti¬ 
tutionality is ultimately interpreted by the 
courts of law, while in the other, political 
institutions—of which the representative 
assembly is the most important, as the 
lawmaking and executive-controlling in¬ 
stitution—themselves deiennine the con¬ 
stitutionality of their actions. In the first 
group fall, principally, the United States, 
Australia, Canada, and Switzerland; in 
the second, Great Britain, France, and 
Weimar Germany (although the latter 
showed, after 1919, a tendency to enter 
the first group). For the sake of convenient 
exposition, we will examine England and 
the United States as archetypes, and will 
introduce any consideration of other 
countries but briefly. We wish to know: 
(1) what is the nature of the difference, 
^2) how it arose, (3) what is its meaning 
in terms of political institutions, and (4) 
what is the effect thereof upon the general 
rli a racier of political behavior. 

oti ference between united statf^s and 

BRITISH CONSTITUTIONS 

Nature of the Difference. The difference, 
broadly, between the two countries is 


this. In Great Britain, no body has legal 
authority to declare an act of Parliament 
or of the executive invalid, or to overrule 
Parliament’s clearly expressed opinion as 
to its meaning; whereas in the United 
States, any act passed by Congress or any 
executive act, upon challenge by an inter¬ 
ested party, is compared with the consti¬ 
tution and if in conflict therewith is de¬ 
clared unconstitutional, and, as such, of 
no effect.i In England (and France) there 
is in effect parliamentary sovereignty; in 
the United States the constitution is su¬ 
preme, and that supremacy is maintained 
by the power of judi(.:al review. Parlia¬ 
ment is not legally bound to respect any¬ 
thing, but Congress must respect the lim¬ 
its set by the constitution; the eighteen 
articles giving it power and pi escribing the 
rights of individuals and slates. The ulti¬ 
mate guardian of these limits and rights 
is the judiciary, whose summit is the Su¬ 
preme Court of the United Stares. How 
did this difference arise, and what are its 
effects? 

How it Arose. It is easier to explain the 
manner in which American development 
began to diverge from English than to say 
ufhy it did. It seems natural that where 
there is a written con.stitution, its binding 
pow'er must be proclaimed and guarded 
by some institution: and if there is to be a 
binding force at all in a constitution, it 
ought to bind the legislature as ivell as 

1 Oliver Field, The Effect of an Unconstitu¬ 
tional Statute (Minneapolis, 1935). 
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other organs. Yet, in fact, this logic was 
not adopted in the French Third Repub¬ 
lic, which jKxssessed a wriiicn constitution, 
and though there w'cre eager champions 
of it there were as vigorous opponents; 
nor were the courts of justice in Ciennany 
before 1919 permitted to review legisla¬ 
tion. Nor does the Swiss Federation sub¬ 
mit to judicial review, but only the can¬ 
tons.- Why, then, the United States? In 
spite of the efforts of American historians 
and political scientists and constitutional 
lawyers, the matter remains a little ob¬ 
scure. 

There are two main possibilities: that 
the courts at a certain point of time simply 
took this power and expediency caused its 
conrirrnation, and (or) the Fathers of the 
Constitution really intended that there 
.should be judicial review'. The first is 
demonstrably true. But the question of 
intention is still obscure; and the best that 
has .so far been done to review tlie situa¬ 
tion at tbe time of the framing of the con¬ 
stitution has yielded these results: 

(1) Both the English constitutional con¬ 
flicts of the early seventeenth century and 
the American colonial case against Eng¬ 
land rested upon the notion of a Funda¬ 
mental Law. (2) In England, the struggle 
resulted in the establishment of Parlia¬ 
mentary supremacy, but, in America, con¬ 
stitutions were actually created by the 
people in whom sovereignty inhered; legis¬ 
latures were the creatures of this sover¬ 
eignty. and therefore subject to the law 
which created them. (3) The Constitu¬ 
tional Convention of 1787 was called 
partly—^v'cry largely, in fact—in order to 
create a defense against the crude state 
legislatures which were pursuing a jealous 
separatism, and which threatened, more 
o\er, private rights like the keeping of 
contracts. (4) Some of the states had al¬ 
ready tentatively commenced judicial re¬ 
view,^ and the most notable figures of the 

- Flciner considers this to be unfortunate. 
.Sec F. Flciner, Schweizt'rischrs Bundesstaats- 
urlil (Tubingen, 1923). p. .M2 ff. All federal 
acts are compulsory 011 the liigh Court. 

3 See E. S. Coiw in, Note on “Alleged Prcce-. 
denis for Judicial Review," in The Doctrine 
of Judicia! Review (Fiiiicelon, 1914), p. 71 If. 


Convention actually desired it.^ (5) Vir¬ 
ginia had even suggested that the lederal 
legislature should have power to review 
the constitutionality of state laws and to 
call forth the force of the Union against 
any state that failed 10 keep its obliga¬ 
tions, and that acts of the federal legis¬ 
lature should be subject to the review of 
a council of revision comjiosed of the ex¬ 
ecutive and a part of the judiciary.^ (6) 
'The belief that the separation of powers 
would secure the liberty of the subject, by 
preventing cither lcgi.slative or executive 
encroachment, w'as one of the most com¬ 
pelling ideas in American political phil¬ 
osophy, and it was given point by the fear 
of contemporary legislatures and tlic repu¬ 
tation of the courts, which, trained in the 
common law, were assumed to be depend¬ 
able guardians of private rights. The ju¬ 
dicial power w'as therefore a definite and 
separate powxr; and this definiteness and 
separateness were expressed in the words 
of a Massachusetts repre.sentative us a 
maxim than which none was better estab¬ 
lished: ‘that the power of makirtg ought 
to be kept distinct from that of expound¬ 
ing the laws." This view was shared by 
the leading and most eloquent members 
of the Convention.® Yet in T hird Rejjub- 
lic France and Switzerland the same doc¬ 
trine, the separation of powers, has been 
and is used as an argument not for, but 
against, judicial review.^ (T’he law in 

Cf. also £. S. Corwin, Court over Constitution 
(Princeton, 1938), Chap. 1; C. G. Haines, The 
Revwal of Natural Law Concepts (Harvard, 
1930), The Role of the Supreme Court in 
American Politics, (Berkeley. 1944), 

and The American Doctrine of Judicial Su¬ 
premacy, 2nd edition (New Vork, 1932); and 
B. F. Wright, Growth of American Constitu¬ 
tional Law (Boston, 1942), Chap. II. 

♦ Cliarlc.s Beard, The Supreme Court and the 
Constitution (New York, 1912), p. 1711. 

6 Max Farrand, Records of the Federal Con¬ 
vention, Vol. I, passim, 

6 E. S. Corwin, Court over Constitution 
(Princeton, 1938). 

7 Cf. M. Hauriou, Principes de Droit Consti- 
tulionnel (Paris, 1929), p. 279. Hauriou, liow- 
cver, is in favor ol judicial review. Ldon 
Duguit, Traite de Droit Const i tut itmncl 
(Paris, 1924). V<»l. Ill, p. 673 ff., is strongly of 
the opinion that the separation of powers 
theory requires judicial review. 
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Fourth Republic France is very different 
from before 1945—it is discussed pres¬ 
ently.) 

The argument has also been advanced 
that the overriding of colonial legislation 
by the Privy Council, and of the colonial 
courts by the Judicial Committee of tlie 
Privy Council, sustained the idea that the 
organs of government were not absolute. 
This may liaA e been the case, though this 
kind of e.xecutive and judicial review is 
not on all fours with the review of con¬ 
stitutionality by the courts.” 

No article whatsoever in the United 
States constitution expressly declares that 
it shall be interpreted by the courts, and 
by them alone. T he oidy articles relative 
to judicial review are those on the consti¬ 
tution of the Judiciary, and it is argued 
that the general principles of judicial re¬ 
view were so much a matter of course, own¬ 
ing to the various factors indicated above, 
that the articles must be assumed to em¬ 
body them. When, therefore, the conven¬ 
tion adopted article III of the constitu¬ 
tion, vesting “the judicial power of the 
United States in one Supreme Court and 
such inferior Courts as the Congress shall 
from time to time ordain and establish,” 
it must be regarded as having expressed 
the intention of excluding ingress al¬ 
together from the business of law inter¬ 
preting. Further, section II of the same 
article provides that, “The judicial Power 
.shall extend to all Cases, in Law and 
Equity, arising under this Constitution 
. .Therefore it must extend to the law¬ 
making powers of Congress. And, finally, 
article VI, paragraph II of the constitu¬ 
tion runs: 

This Constiiiition, and the Laws of tlie United 
States which shall he niatlc in Piir.suance 

” tor an examination of the analogies, see 
I'.. B. RLis.sdI, Review of American Colonial 
Lej^islalion by the Ring in Council (Harvard, 
L. W. Labaiee, Royal Government in 
America (New Haven, 1930); and Arthui M. 
Schlesingcr, “Colonial Appeals to the Privy 
Ccmndl,” Political Scierice Quarterly, 1913, 
pp. ?79 and 433. 

S. Corwin, Doctrine of Judicial Rexnew 
(Princeton, 1914) p. 42. 


thereof; and all Treaties made or which shall 
he made, under the .Authority of the United 
States, shall be the supreme Jmw of the Land; 
and the Judges in every Stale shall he hound 
thereby, any 'riling in the Constltutfon or 
Laws of any State to the contrary notwith¬ 
standing. 

The constitution is made supreme law. 
Even in the states, and even if state con¬ 
stitutions are contrary, the constitution 
shall prevail, its guardians being the 
judges! This latter section was proposed 
by the New Jer.sey plan, the project of 
the smaller states in the convention, as the 
alternative to the Virginia plan, which 
would have subjected the states to the 
Federal Congress, and it follows the New 
Jersey plan almost word for word. The 
constitution, then, is by this article, the 
supreme law of the land, and by article 
HI the judicial powder shall be vested in 
one Supreme Court, etc. It is argued that 
tin's condiision was intentional. But all 
that we have today is a proof of the con¬ 
temporary need for judicial review, and 
some proof of its desirability.^^ Unfor¬ 
tunately, no express resolution was taken 
on this matter in the convention: nor was 
there a direct discussion upon it. We 
arc in the realm of conjecture and all 
that can be said is thai probably the con¬ 
vention desired it.ii 

In commending the constitution to the 
states for raiificaiion, Hamilton is definite 
and emphatic about the power ol judicial 

3 «Cf. Charles Beard, op, cit., p. In P. L, 
Ford (ed.). Pamphlets on the Constitution 
(Brooklyn, 1K8K), there is hardly a mention of 
judicial review, and where it is incmioned 
there is no sign at all that the aiiihnrs had 
in mind what it has come to he. But .see 
the stalwart rejection of even this by I., B. 
Boudin, Coverfimenl by Judiciary (New York, 

See the hearings in 1937 before the Judici¬ 
ary Committee of the Senate on Reorganiza¬ 
tion of the Federal Judiciary (75 Cong., ist 
sess., 1392, pts. j-G), noting e.specially the 
testimony of Profc.ss(U' Corwin. With refer¬ 
ence to judicinl review he stated: “'I hcsc 
people who say that framers ini ended it are 
talking nonsense; and the people who say 
they did not intend it are talking nonscn.se. 
There is evidence on both sides. Wliy not 
deal with the question as it stands in the year 
of grace 1937?" (Part II, p. 176.) 
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review.i= Nothing could be clearer or more 
iinconipromising than his statement. Its 
trenchant lerms do seem to take for 
granted the law of tlie matter as implied 
in the constitution—and Hamilton was a 
delegate to the convention which made it 
—but that point is less important tlian his 
stern opjjosition to the “imprudence” of 
the people, his aversion from “the maj¬ 
esty of the multitude.” Popular sover¬ 
eignty he had been unable to check with 
his proffered but rejected proposals for 
a very strong executive and a senate ap¬ 
pointed for life. His way to check the un¬ 
steadiness of the masses, and their almost 
certain attack on the rich, was the check 
of rights maintained by the judiciary, 
which was not elected liy the people. 
Haniilion’s theory reveals in the most 
graf>liic fashion the enormous gulf be¬ 
tween the American and the British Con¬ 
stitutions. 

Is it not an ironic conmientary upon 
the stipposed definiteness of written con¬ 
stitutions that the most characteristic fea¬ 
ture in which the American is different 
from most other wTitten constitutions—its 
radical distinction—is placed so uncer¬ 
tainly in the constitution and has to find 
its rightful position by an appeal to what 
7 nay have been in the minds of those who 
framed it? 

The law was hammered into its place in 
two famous cases decided in the Supreme 
Court under the chief justiceship of John 
Marshall, a strong supporter of the feder¬ 
ation against the states, and a vigorous 
upholder of judicial review. The first was 

Federalist (Evciyinaii edition), No. 78, 
p. 597. “1 he inierpielation of the laws is the 
proper and peculiar provinre of ific courts. 
A Constitution is, in fact, and must he re¬ 
garded by the judges, as a fuiidamciital law. It 
therefore belongs to them to ascertain its 
iiieaiiiiig, as well as the meaning of any par¬ 
ticular act proceeding from the legislative 
body. If ilicre should happen to be an irre¬ 
concilable variance between the two, that 
which has the superior obligation and validity 
ought, of course, to be preferred; or, in other 
words, the Constitution ought to be preferred 
to the statute, the intention of the people 
to the intention of their agents.” 


Marbury v. Madison and the sec¬ 

ond McCulloch V. Maryland (1819).’^ 
The opinion delivered in the first case 
dc.scrvcs extensive quotation, because it 
is not merely an essential part of the de¬ 
velopment of this peculiarity of the Amer¬ 
ican Constitution, but is also a commen¬ 
tary upon written constitutions. Ibis case 
w’as an issue between Marbury, who 
claimed title to a commission of justice of 
the peace, and James Madison, then Sec¬ 
retary of State, w'ho should hat e delivered 
the commission to him. Marbury asked the 
Court for a mandamus commanding the 
delivery of the commission. Marshall gave 
judgment, refusing the writ on the ground 
that the Supreme Court had appellate 
jurisdiction only, and that this action w’as 
original. The action had been brought 
uncler the Judiciary Act of 1789, passed 
by Congress and empowering the Court 
to issue writs of mandamus to any courts 
or oflicers of the United States. T his clause 
Congress had not the right to make, for 
the constitution limited the Supreme 
Court to appellate jurisdiction f?xcepting 
in four instances. Thereupon, Chiel Jus¬ 
tice Marshall a.ssertcd the supremacy of 
the constitution and the powxT of judicial 
revicw .15 These are the weightiest pas¬ 
sages; 

Certainly all those who have framed written 
constitutions contemplate them as foriiiing the 
fundaiiicntal paraniuiiiit law of the nation, 
and conscqijciuly the theory of every such 
goveinmcni must he, that an act of the legis¬ 
lature, lepugnaiu to the constitution, is void. 

This theory is essentially attached io a 

rsAfarlmiy v. Madison, I Cranch, 137 (1803). 
14 McCulloch V. Maryland, et al., 4 Wheaton, 
318 (1K19). 

1* In view of recent attacks on judicial power, 
Marshall “welcomed the opportunity of fix¬ 
ing the precedent in a case in which his action 
would necessitate a decision in favour of his 
political opponents.” Charles W^arren, The 
Supreme Court in United Stales History (Bos¬ 
ton, 1922), Vol. I, p. 243. “It must be noted 
that to contemporary opinion the importance 
of the decision lay in its alleged invasion of 
the Executive prerogative (i.e. that the Court 
might issue mandamus to a Cabinet official 
who was acting by direction of the Presi¬ 
dent)." {Ibid., p. 232.) Cf. also A. J. Beveridge, 
Life of John Marshall (New York, 1910), Vol. 
Ill, Chaps. 2 and 3. 
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written constitution, and is conse(|uenlly to 
he considered, by this court, as one of the 
fundamental principles of our society. It is 
not therefore to be lost sight of in the future 
consideration of this subject. . . . 

These principles were reinforced and 
applied to the supremacy of the federa¬ 
tion over the states in a second famous 
case, McCulloch v. Maryland. But the 
principal importance of this case is its 
statement and application of the doctrine 
of interpretation known as "implied 
powers." The issue was this: Congress 
had passed an act in 1816 incorporating 
the Bank of the United States. A branch 
was established in Maryland, which im¬ 
posed a tax upon notes issued by any 
bank or branch thereof established with¬ 
out its authority. McCulloch, the cashier 
of the Maryland branch, appealed against 
the judgment of the Maryland courts. 
The Supreme Court, speaking through 
Chief justice Mar.shall, ruled that Congress 
Itad the right to incorporate such a bank, 
and therefore the states must not thwart 
the use of this power by taxation. There 
was, indeed, in the constitution, no spe¬ 
cific power given to the United States to 
establish such a bank. But this was merely 
because everything could not possibly be 
expressly included in the constitution. 
Nothing excluded from the constitution 
"incidental or implied pow'crs." 

Thus leaving the question, whether the par¬ 
ticular power w'hich may become the subject 
of contest has been delegated to the one gov¬ 
ernment, or prohibited to the other, to depend 
upon a fair construction of the whole instru- 
meni. ... A constitution, to contain an ac¬ 
curate detail of all the subdivisions of which 
its great powers will admit, and of all the 
means by which they may be carried into 
execution, would partake of the prolixity of a 
legal code, and could .scarcely be embraced by 
the human mind. It would probably never be 
understood by the public. Its nature, there¬ 
fore, lequires, that only its great outlines 
should be marked, its important objects desig¬ 
nated, and the minor ingredients which tom- 
po.se those objects be deduced from the nature 
of the objects themselves. That this idea was 
entertained by the framers of the American 
constitution is not only to be inferred from 
the nature of the instrument, but from the 


language. . . . It is, also, in some degree, war¬ 
ranted by their having omit led to use any 
lesiritiive lerm which iiiighi jireveiit its re¬ 
ceiving a fair and just interpretation. In con¬ 
sidering this tpiestioii, then, we must never 
forget, that it is a constitution we are ex¬ 
pounding. 

V'ery well: of what general power is the 
power to establish a bank a fair corollary? 
Of the power of the sword, the purse, ex¬ 
ternal relations, and the government of 
industry. 

It may with great reason be contended that a 
governinent, entrusted with such ample pow¬ 
ers, oil the due execution of which the happi¬ 
ness and prosperity of the nation so vitally 
depends, mu.st al.so he entiusted with ample 
means for their execution. 'I'lic power being 
given, it is the interest of the nation to facili¬ 
tate its execution. It can never be their inter¬ 
est, and cannot be presuiiied to have been 
their intention, to clog and embarrass its 
execution by withholding the most appropri¬ 
ate means. ... It is then, the subject of fail 
inquiry how far such means may be emplovcd. 

Indeed, to the enumeration of Congress's 
powers is added that of making 

all Laws which shall he necessary and proper 
for carrying into F.xecution the foregoing 
Powers, and all other Powers vested by this 
Constitution in the Government of the United 
States, or in any Department or Officer 
thereof. 

Of the degree of necessity, said Marshall, 
Congress is properly the jufige, not the 
courts. 

Let tiiC end he legitimate, let it bo within the 
scope of the constitution, and all means which 
arc appropriate, which are plainly .idapted to 
that end, which are not prohibited, but con¬ 
sist with the letter and spirit of the constitu¬ 
tion, are constitutional. 

Well over a century has elap.sed since 
these judgments were rendered. The doc¬ 
trines were often disputed, but judicial 
interpretation survived them, and the 
power of the courts to review the consti¬ 
tutional validity of laws is the most strik¬ 
ing feature of the American political sys¬ 
tem. From 1789 to the present over 40,000 
cases have come before the Supreme Court, 
Judgment upon which decided the valid- 
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ity of the laws and the meaning of con¬ 
stitutions. Of these, eighty federal laws 
were ruled unconstitutional.^* 

Schools of judgment have been synthe¬ 
sized in the brains of political and consti¬ 
tutional theorists: there are “strict con¬ 
structionists” and “liberal construction¬ 
ists.” “conservatives” and “liberals,” those 
who lean towards “states’ rights” and 
those who subserve “national centraliza¬ 
tion.” The doctrine of “implied powers” 
has given special scope to the discretion 
of the courts. “To make all laws w'hich 
shall be necessary and proper . . ,” has 
been called the “elastic clau.se,” and where 
there is no warrant at all in the constitu¬ 
tion, a doctrine of the “inherent powers” 
of government has been enunciated.^^ 
What, then, is the import of this political 
arrangement? 

Consider the simplicity of the decision 
in the Butler (^ase.^* invalidating the 
AAA, as set forth by Justice Owen J. 
Roberts: 

Every presumption is to be indulged in favor 
of faithful compliance by Congress with the 
mandates of the fundamental law. Courts arc 
icluctaru to adjudge any statute in contra¬ 
vention of them. But, under our frame of gov- 
eiiirnent, no other place is provided where 
the citi/en may be heard to urge that the law 
fails to conform to tlie limits .set upon the use 
of a granted power. ... If the statute plainly 
violate.s (he stated principle of the Constitu¬ 
tion we til list so declare. . . . 

'I hc expressions of the framers of the Con¬ 
stitution, tlie decisions of (his court inicrpret- 

No estimate of the importance of judicial 
review can be based only upon these or any 
figures. It can be judged only by tlie sig¬ 
nificance of the cases reviewed and reviewable. 
Wc show later that some of these arc of su¬ 
preme political .significance. See W. C. Gilbert, 
Provisions of Federal l.aw Held Ihiconstitu- 
titmal (l;.S. Goveiimicnt Printing Office, 19^6). 

For a careful examination of the “polilicar* 
tendency of Supreme Court judges, see C. Her¬ 
man Pritchett, The Roosevelt Court (New 
York, 1948). For the feelings which suffuse a 
Justice, Cf. Charles E. Hughes, The Supreme 
Court of the United States (New York, igaS), 
and Robert H. Jackson, The Struggle for 
Judicial Supremacy (New York, 1941). 

17 Cf. Missouri v. Holland, 252 UJS. 416, 40 
S. Ct., 382 (1920). 

18 U.S. V. Butler, 297, U.S. I, 56 S. Ct., 312 
(1936). 


ing that instrument, and the writings of great 
commentators will be searched in vain for 
any .suggestion that there exists in the clause 
under (iiscu.ssion or elsewhere in the Constitu¬ 
tion, the authority whereby every provision 
and every fair implication from that instru¬ 
ment may be .subverted, the independence of 
the individual states obliterated, and the 
United States converted into a central govern¬ 
ment exercising uncontrolled ])oIicc power in 
every state of the Union, superseding all local 
contiol or regulation of the affairs or concerns 
of the States.” 

Justice Harlan F. .Stone replied in the 
dissenting opinion: 

The power of courts to declare a statute un¬ 
constitutional is subject to luo guiding prin¬ 
ciples of decision which ought never to lie ab¬ 
sent from judicial consciousness. One is that 
courts are concerned only with the power to 
enact statutes, not with their wi.sdoin. The 
other is that while unconstitutional exercise of 
power by the executive and Icgi.slativc 
branches of the government is subject to ju¬ 
dicial restraint, the only check upon oui own 
exercise of power is our own sense of sclf- 
re.straint. For the k inoval of unwise laws from 
the statute books apf>eal lies not to the roiiits 
but to the ballot and to the processes of demo¬ 
cratic government. . . . 

. . . interpretation of our great charter of 
government which proceeds on any assump¬ 
tion that the rc.spoiisil>ility for the preserva¬ 
tion of our institutions is the exclusive con¬ 
cern of any one of the three branches of gov¬ 
ernment ... is far more likely, in the long 
run, to obliterate the ran.stituent members 
of “an indestructible union of indestructible 
states” than the frank recognition that lan¬ 
guage, even of a constitution, may mean what 
it says: that the pow'er to tax and .spend in¬ 
cludes the power to relieve a nation-wide eco¬ 
nomic maladjustment by conditional gifts of 
money. 

The so-called “Brandeis brief” was like 
a minister’s speech or report recommend¬ 
ing legislation to a legislature! 

GOVERNMENT BY JUDGES 

The United States. In the United States, 
the constitution is superior to the judg- 
ment of the authorities it creates, and the 
courts interpret the con.stitution: in other 
words, the courts are superior to the judg- 
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nicnt of all other institutions, including 
Congress. Chief Justice Hughes once as- 
serred: “We are under a constitution, but 
ihc constitution is what the judges say 
it is.” Now, there is no set rule of construc¬ 
tion which will unify the judgment of the 
nine men who at any one time constitute 
the Supreme Courl. or the many inferior 
judges throughout the country. I'he logic 
of construction \s created by the judges; 
it governs their mind and it is not some¬ 
thing external to them. For logic is pro¬ 
cedure and no more, but the decision of a 
judge depends upon the nature of the 
premises from which he proceeds. If by 
nacurc or the conviction of learning and 
experience the judge is individualist (as 
Herbert Spencer might have been) or 
favors small slates (as William James 
might have done) or (like millions of so¬ 
cialists) believes that the community has 
large rights of control over the individual, 
or is conservative (as Chief Justice White 
and Justices Field, Sutherland, and Van 
Devanter were), these convictions enslave 
juristic logic and unavoidably emerge in 
the judgment. Thus, two things are of im¬ 
portance in the power of the courts; their 
rules of construction, and the nature of 
their membership. 

There is no indisputably authoritative 
system of interpretation; nothing whicJi 
is universally accepted. That which exists 
is a synthetic production of commenta¬ 
tors and law schools. It is a collection of 
sayings and reasons extracted from judg¬ 
ments rendered. But the judges contradict 
each other. They contradict themselves— 
not always on different occasions. Their 
real motives do not always square with 
their expressed reasons. Obviously the 
rules arc general and vague; and just as 
obviously their number complicates the 
issue and trammels the conscience. A fresh 
case is liable to call for a fresh rule, or 
such an application of an old one that it 
becomes unrecognizable without the serv¬ 
ices of intricate casuistry, as consideration 
of some of these rules show.’® 


British Judges No Authority over Par- 
liament. It has already been suggested 
that in the British constitution, no body 
has legal authority to declare an act of 
Parliament or of the executive unconsti¬ 
tutional. In Britain there is in effect Par¬ 
liamentary sovereignty. Parliament is not 
legally bound to respect anything, where¬ 
as Congress must respect the article giving 
it power, and the court will see to it that 
Congress does, and Congress acknowl¬ 
edges, even if it happens to be irked by 
the invalidation of its work. In the British 
constitution, when Parliament has indubi¬ 
tably stated its will in the unmistakable 
terms of a statute, that statute is sovereign, 
and the judges have nothing to do but to 
apply it to the case before them. If the 
words are unmistakable, no ground is 
left for judicial bias in interpretation, no 
loophole for the introduction of extrane¬ 
ous doctrine or philosophy. 

Suppose, however, there is an ambigu¬ 
ity or vagueness in the language of the 
statute. Since the judges must fulfill their 
function of interpretation, how will they 
interpret? T*hc principles of common law 
guiding the British judiciary on this ques¬ 
tion of con.stitutionality have been indi¬ 
cated by Keir and Lawson; 2® 

(1) The state is not liable to suit unless 
by express legislative provision. 

(2) Fundamental rights are not to be 
withdrawn by other than direct legisla¬ 
tion: thus there is to be no deprivation 
of the common-law rights of individual 
freedom, or property without compensa¬ 
tion, unless expressly stated, and penal 
and taxing legislation is to be strictly 
construed. 

(3) Any change in the process of gov¬ 
ernment which is the unintentional result 
of legislation on other matters will not 
be permitted. 

(4) Wide latitude will be granted the 
executive in questions on the extent of its 
powers during periods of national emer¬ 
gency. 

In 1610 Justice Coke introduced the 


Annotated Constitution of the United tion to Legal Reasoning," University of Chi- 
States of America (IJ.S. Government Printing cago Law Review, April, 1948. 

Office, 1928), p. 57‘77, "General Principles of Keir and Lawson, Cases on Constitutional 
Interpretation." Cf. also E. Levi, "Iiuroduc- Law (Oxford, 1928), Chap. i. 
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doctrine that the common law is above 
the House of Commons—in the celebrated 
Ikinham's case—but the supremacy of 
ParJiameiil prevailed. Note tlie statement 
of Justice Willes in Lee v. Bude and Tor- 
rington Junction Railway Company: 

1 would observe, as to these Acts of Parlia¬ 
ment, tfiat they aie the law of this land: and 
we do not sit here as a conit of appeal fiom 
parliament. It was onre said,"--! think in 
Hobart.—that, if an Art of Parliament were 
to create a man judge in his own case, the 
Court might disregard it. 'I'hal dictum, how¬ 
ever, stands as a warning, rather than an aii- 
thoriry to he followed. We sit here as .servants 
of the Queen and tlie legislature. Arc we to 
act as regents over what is done by Parlia¬ 
ment with the consent of the Queen, lords, 
and coinmon.s? i deny that any such authority 
exi.sts. If an Act of Pailiamcnt has been ob¬ 
tained improperly, it is for the legislature to 
correct it by repealing it: but, so long as it 
exi.sls as law, the Courts arc bound to obey it. 
The proceedings here are judicial, not auto¬ 
cratic, which they would be if we could make 
laws instead of administering them. 

Thus in Britain, fundamental issues 
are decided by Patliarnent, which means 
they are tlecided almost by direct democ¬ 
racy. 

American Judges and Statesmen. It will 
be .seen how many opportunities occur 
for the personal prejudit.es of the judges 
to have effect as part of the constitution 
of the United States. Iridec^d. little else 
could be expected where a constitution of 
twenty-eight articles and some eight thou¬ 
sand words was made substantially «to ht 
a ruder society and is expected to serve 
the highly complicated one of today.22 

The transient problems of less than 
4,000,000 people at the end of the 
eighteenth century seemed permanent 
and necessary, and the thirteen sparsely 
populated agricultural communities could 
not but be altogether blind to coming 

21 Law Reports 6, “Coiniiion 
5 « 8 . 

22 Felix Frankfurter and J. M. Landis, The 
Business of the Supreme Court: 0 Study in 
the Federal Judicial System (1928); and see 
Association of Aincrican Law Schools, Selected 
Essays of Constitutional Law (Chicago, 193H), 

4 vois. 


things. How shall a constitution chiefly 
made to serve such a small society serve 
a nation of forty-eight states, spreading 
over a diversified continent, with a 145,- 
000,000 inliahitanls, anti these not of a 
primitive agricultural hut of an ultra¬ 
modern industrial and agricultural civi¬ 
lization? 

Now, the lawmaking activity of parlia¬ 
ments in Britain and Western Europe in 
the nineteenth and twentieth centuries 
has been directed to ilirec main ends: (i) 
to regulate commerce and manufactures; 
(2) to mitigate the evils ari.sing from the 
reign of lai.ssez faire in social and in¬ 
dustrial rclation.shij)s, and (.s) to esiablish 
a new relationshij) between the legisla¬ 
ture and the executive, in which the ex¬ 
ecutive receives a substantial di.serction 
to elaborate the law by the formulation 
of orders, decrce.s, and rules. 

In all other countries but the United 
States, the scope and .subsiancc of state 
activity has been detennined in general 
by the unchallenged discretion of repre¬ 
sentative assemblies. In the United States 
alone has it been defined and often seri¬ 
ously li ini ted by the courts. 

1‘iiey have been iintrannncled in their 
u.sc of political power and in the making 
of social and economic icgi.slation. and 
they have, at their own discretion, dele¬ 
gated sublegislative and judicial powers to 
the executive. W-hat they could do and did 
depended rather directly on w'hat the 
electorate desired and was prepared to 
stand, and not on what the judiciary 
would validate. For Congre.ss has been 
obliged to respect constitutional clauses 
which were made before laigc-scale eiucr- 
pri.se or capitalistic industry had shown 
its characteristic signs, and tho.se clauses 
are peculiarly rigid, since the amending 
process is so difficult. The whole tone of 
the constitution is laissez faire and local 
government: it safeguards liberty and 
property and state rights, whereas the de¬ 
velopments of the nineteenth century 
have been towards collectivism and cen¬ 
tralization. All the chief clauses of the 
constituiion have had to be interpreted 
under the pressure of these problems. But 
the three which have caused most anxiety. 
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most difficulty, and most controversy are 
the commerce clause,*® the due-process 
clauses, and the general-welfare clause. 

In the interpretation of the duc-process 
clauses, the term upon which the courts 
fall back is '‘reasonable.” If the law is 
“reasonable,” the process of its creation 
is “due,” and it is constitutional; if the 
law is “unreasonable/’ it does not repre¬ 
sent a “due” process, and the law is un¬ 
constitutional. Here the discretion left to 
the Supreme Court is tremendous. 

For many years it succeeded in emascu¬ 
lating federal and state legislation in 
which the police power was invoked for 
regulating economic activity, working 
conditions in particular. In 1905, in the 
case of Lochner v. New York (198 U.S. 
45), the Court held 

. . . that there can be no fair doubt that the 
trade of a baker, in and of itself, is not an un¬ 
healthy one to that degree which would au¬ 
thorize the legislature to interfere with the 
right to labor, and with the right of free con¬ 
tract on the part of the individual, either as 
employer or employee. 

(However, in 1917, Oregon legislation pro¬ 
viding for a ten-hour day for all workers 
in industry was upheld in Bunting v. Ore¬ 
gon [243 U.S. 426].) Justice Holmes, dis¬ 
senting in the Lochner Case, had indi¬ 
cated that he thought “reasonableness” 
should be what a 

. . . reasonable man might think a proper 
measure on the score of health. The Four¬ 
teenth Amendment does not enact Mr. 
Herbert Spencer’s Social Statics. ... A Con¬ 
stitution is not intended to embody a particu¬ 
lar economic theory, whether of fratcrnalism 
and the organic relation of the citizen to the 
state or of laissez-faire. It is made for people 
of fundamentally differing views, and the acci¬ 
dent of our finding certain opinions natural 
or familiar, or novel and even shocking, ought 
not to conclude our judgment upon the ques¬ 
tion whether statutes embodying them conflict 
with the Constitution of the United States. 

The Court was even slower in admitting 
the constitutionality of minimum-wage 
legislation. In 1923, Adkins v. Children's 


Hospital (261 U.S. 525) invalidated a min¬ 
imum-wage law for women, saying: 

If, in the face of the guarantees of the Fifth 
Amendment, this form of legislation shall be 
legally justified, the field for the operation of 
the police power will have been widened to a 
great and dangerous degree. A law to fix a 
maximum wage might one day followr 

I'he majority also objected to the fact 
that the minimum was supposed to be 
sufficient “to supply the necessary cost of 
living to women workers” and failed to 
consider the value of their services. 
Holmes stated in his dissent: 

When so many intelligent persons (Congress, 
many States, and governments from which we 
have learnt our greatest lessons), who have 
studied the matter more than any of us can, 
have thought that the means are effective and 
are worth the price, it seems to me impossible 
to deny that the belief may be held by reason¬ 
able men. 

in 1933, when New York State provided 
for a minimum-wage law for women and 
children, it stated specifically that the 
wage should be no greater than the rea¬ 
sonable value of the work. Again, in 1936, 
the Supreme Court held that the law in¬ 
volved deprivation of the liberty of con¬ 
tract as provided by the due-process clause 
of the 14th amendment {Morehead v. 
Tipaldo, 298 U.S. 587). Finally, in 1937, 
the Court upheld a Washington mini¬ 
mum-wage law; delivering the majority 
opinion in West Coast Hotel v. Parrish 
(300 U.S. 379), Chief Justice Hughes de¬ 
clared: 

The Constitution does not speak of freedom 
of contract. It speaks of liberty and prohibits 
the deprivation of liberty without due process 
of law. In prohibiting that deprivation the 
Constitution does not recognize an absolute 
and uncontrollable liberty. Liberty in each of 
its phases has its history and connection. Blit 
the liberty safeguarded is liberty in a social 
organization which requires the protection of 
law against the evils which menace the health, 
safety, and morals of the people. Liberty un¬ 
der the Constitution is thus necessarily subject 
to the restraint of due process, and regulation 
which is reasonable in relation to its subject 
and is adopted in the interests of the com¬ 
munity is due process. 


Article I, sect. 8, para. 3; Amendments V 
and XIV, article I, sect. 8, para, 1. 
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constitutions: 

The future use of the due-,proces8 
clause may well be confined primarily to 
procedural issues and questions of the 
power of administrative agencies, rather 
than to the constitutionality of laws. The 
famous "switch in time** in the Court’s 
decisions in 1957 resulted in the uphold* 
ing of far-reaching economic legislation 
on the basis of new and more liberal con¬ 
stitutional interpretations. National legis¬ 
lative power under the commerce clause 
was particularly affected. In 1937. in the 
case of National iMbor Relations Board 
V. Jones and Laughlin (301 U. S. 1; 1937), 
upholding the validity of the National 
Labor Relations Act, the Court said: 

When industries organize themselves on a na¬ 
tional scale, making their relation to inter¬ 
state conimcrce the dominant factor in their 
activities, how can it be maintained that their 
industrial labor relations constitute a forbid¬ 
den held into which Congress may not enter 
when it is necessary to protect interstate com¬ 
merce from the paralyzing consequences of 
industrial war? 

(In the NIRA case it was held necessary 
to show direct effect on interstate com¬ 
merce for the federal government to have 
jurisdiction.) In 1937 in Helvering v. 
Davis (301 U. S. 619), the Social Security 
Act was upheld as a proper exercise of the 
taxing power for the general welfare, 
since an evil, like unemployment, might 
spread from one locality and affect the 
general welfare of the whole national 
area: a far-reaching doctrine indeed. The 
Supreme Court's mind had, indeed, un¬ 
dergone a great transformation. 

Thus, as we suggested, the three chief 
clauses of the constitution have been the 
focus of judicial policy making. There is 
an additional aspect, for which, however, 
there is no specific constitutional clause. 
It is the dictum delegatus non potest dele¬ 
gare: “When p)ower is delegated, power 
cannot be delegated further by the dele¬ 
gate.” These were not issues for the courts 
in other countries. There the legislatures 
were supreme in setting and defining law. 

The commerce clause empowers Con¬ 
gress “To regulate Commerce with foreign 
Nations, and among the several Sutes. 


. .It is clear that in so far as interstate 
commerce is concerned, the elastic terms 
are “commerce” and “among the several 
States.'* What is commerce? Does it in¬ 
clude telegraph messages which move, 
substanceless, through wires; correspond¬ 
ence sent by correspondence colleges; pas¬ 
sengers on railways; women in white-slave 
traffic; manufactures not yet moved, but 
intended to be moved, into other states? 
At what point do commodities of com¬ 
merce acquire the character interstate, 
and when do they cease to fit into this 
classification? Where is the margin be¬ 
tween regulations which affect only inter¬ 
state conditions and those which, in fact 
and with intent, govern the domestic in¬ 
dustrial conditions within each state? 

The Political Consequences of Judicial 
Review. We are now in a position to 
realize the full distance between the Amer¬ 
ican and British constitutions and be¬ 
tween the former and European written 
constitutions. In America, there is a tri¬ 
bunal superior to Congress. In Great 
Britain there is none superior to Parlia¬ 
ment. It may be and often is said that it 
is not the Supreme Court which is superior 
to the Congress, but the constitution. This, 
however, is only a verbal quibble, for the 
constitution does not speak; within the 
oracle are men, who construe the consti¬ 
tution. Nor do they know what the con¬ 
stitution originally meant—nor even 
were all its makers agreed upon what it 
meant.2s It was, indeed, a favorite idea of 
the Fathers, excellently expressed in the 
Massachusetts constitution, that *'this 
shall be a government of laws and not 
of men.” Vain delusion! For whatever 
speaks through the mouth of man, speaks 
through his mind, and of all that molds 

M W. W. Willoughby, The Constitutional Law 
of the United States, and edition (1929), 3 
vols., Vol. II, Chaps. XLII-XLVIII; G. C. 
Henderson, The Federal Trade Commission 
(1924); £. S. Corwin, The Commerce Power 
versus States Rights (Princeton, 1936); and 
J. £. Kallenbach, Federal Cooperation with 
the States under the Commerce Clause (Ann 
Arbor, 1942). 

s^Cf. the diversity of opinion about the na¬ 
ture of the federal relationship; see Chapters 
10 and 26 on federalism and on the presi¬ 
dency. 
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it; and this, in a developing civilization, 
steadily supplants the original law. 

What, then, is the fundamental differ¬ 
ence between the American and the Brit¬ 
ish constitutions? It is this. The British 
Parliament, democratically elected, is the 
ultimate authority over the appropriate 
principles of the constitution at any given 
time. I’he American Congress is only the 
court of first instance in such decision, 
and is overrulable by five members of a 
Supreme Court of nine, not democrati¬ 
cally elected. The fundamental issues are 
decided by a body of lawyers neither 
appointable nor dismissible by democracy. 
(No article and no law provides for re¬ 
moval of the justices!) 

The only remedy against these ultimate 
lawgivers who, by the way, invalidate a 
law without bearing the responsibility of 
establishing a workable alternative, is a 
constitutional amendment by a process 
difficult and dangerous. James Hart has 
said: 

'Phe only effective means of overcoming defect 
of amstitutional power is to amend the 
amendable. . . . We should not abolish or 
curb judicial review as such. . . . The remetiy 
to try first is so to re-define the spending and 
commerce powers of Congress as to leave the 
Court no room to sul)stitute its <liscrction in 
such matters for that of the national legis- 
lature.zA 

Since the amending process is so diffi¬ 
cult, and yet amendment is necessary, the 
courts will be relied upon more and more 
to bring the constitution up to date by 
interpretation. In 1940, Justice Felix 
Frankfurter, in Mincrsville School District 
V. Gobitis (310 U.S. 586) very effectively 
stated a progressive approach to the func¬ 
tion of the courts: 

Judicial review, itself a limitation on popular 
government, is a fundamental part of our 
constitutional scheme. But to the legislature 
no less than to the courts is committed the 
guardianship of deeply cherished liberties. To 
fight out the wise use of legislative authority 
in the forum of public opinion and before 
legislative assemblies rather than to transfer 

“A Unified Economy and States Rights,” in 
Annals of the American Academy of Political 
and Social Science, May, 1936, pp. 108-09. 


such a contest to the judicial arena, serves to 
vindicate the self-confidence of a free people. 

Comparatively, not completely and ab¬ 
solutely, Great Britain is governed by 
politicians and America by lawyers, but 
by lawyers whose function is that of the 
politician in the highest degree. The is.sues 
to be decided by the judges are not merely 
technical issues, nor such as can be sub¬ 
sumed under a perfectly clear major prop¬ 
osition accepted by all; but in the end, 
they are moral values, and to answer them 
requires that men sliall always be asking 
the question, consciously or unconsciously, 
“What judgment will make for the best 
civilization, granted my ultimate convic¬ 
tions about God, the Devil, Humanity, 
Progress, and the rest?’* These judges are 
statesmen—and the lavryers, politicians, 
and teachers have put their recognition of 
this into terse terms: they talk of Ciov- 
ernment by Judges, Judicial Oligarchy, 
the Aristocracy of the Robe, Covert Lcgi.s- 
lation, Judge-made Law. (We ought to say 
that the executive authority, which is 
separately empowered by the constitution, 
i.s also subject to the same judicial con¬ 
trol, but we have preferred to emphasize 
the legislative aspect.) 

Since what shall be the law depends 
upon a majority of five judges out of nine, 
it is clear that the appointr^ent of each 
judge is of great niomcmt. It is not sur¬ 
prising. therefore, to find that on the 
occasion of a vacancy, the oigarrs of opin¬ 
ion—press, party managers. Corigres.s, 
Presif’ent, “political circles” just on the 
fringe of official politics, the Oingressional 
lobbies, the hotels of Washington, the 
seminars and common rooms of univer¬ 
sities, pa.ssengers aboard crack railway 
trains and airplanc.s—excitedly discuss the 
prospect. There is almost as much ado 
about a Supreme Court appointment in 
the United States as there is in the choice 
of a new party leader—a possible prime 
minister—in parliamentary countries, 
with perhaps just a little less overt noise.®^ 

27 Cf. Warren, op. cit., passim, for the struggles 
regarding appointments at various times; and 
sec the following lives: C. Fairman, 
Justice Miller and the Supreme Court (Har¬ 
vard, 1939); H. F. Pringle, The Life and 
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The struggle for appointments has been 
specially urgent of recent years, for social 
legislation has been a source of keen dis¬ 
pute. In the matter of two appointments, 
at least, first-class political sensations were 
provoked.** For the appointments are 
made by the President by and with the 
consent of the Senate, and the President 
is under obligation to the party leaders 
in the Senate. The party “bosses" want 
the available offices for party friends. 

Very recently leaders of the Republican 
party, for many years not having the 
power of appointment, hinted that the 
Supreme Court should not be controlled 
by members exclusively of one party. 
Perhaps (not certainly) in response to this, 
President Truman appointed Republican 
Senator Harold H. Burton to the Supreme 
Court. But three other considerations gov¬ 
ern appointment; geography, professional 
fitness, and religion. The first is of con¬ 
siderable importance in a federation so 
extensive in area. The important reli¬ 
gious minorities, the Catholics and Jews, 
are “represented" by one of their com¬ 
munity: thus we have Butler followed by 
Murphy, and Brandeis and Cardozo fol¬ 
lowed by Frankfurter. 

From 1897 to 1937, twelve of the twenty 
court appointees had served on other law 
courts, and twelve had had political ex¬ 
perience in the federal administration or 
Congress. Since 1937, of ten appointments, 
only two had had some (little) judicial ex¬ 
perience; all ten had been in “politics," 
and nine had held high office in the federal 
administration or Congress. 

It is not surprising that in order to over¬ 
come the obduracy of judges who persist 
in deciding as they believe they ought, 
reforms have been broached of “recall;" *» 

Times of William Howard Taft (New York, 
1939); C. Swisher, Stephen J, Field (New 
York, 1930) and Roger B, Taney (New York, 
1935); and Lief. Brandeis (New York. 1936). 
See also Felix Frankfurter. Law and Politics 
(New York, 1939) and A. M. C. EWing, The 
judges of the Supreme Court, 
(Minneapolis, 1938). 

*«Thc reader may be referred to two sensa¬ 
tional cases, those of Justices Louis D. Brandeis 
and Hugo Black. See also Robert K. Carr, The 
Supreme Court and Judicial Review (New 
York, 194a), Chap. X. 


of establishing a special majority for con¬ 
stitutional invalidity; of giving Congress 
power to override the Court's decisions,*^ 
or limiting any President to three Supreme 
Court appointments. 

The most significant example of at¬ 
tempts at reform occurred in the clash of 
Franklin Roosevelt with the Supreme 
Court. Law by law, the New Deal program 
to alleviate the depression was invalidated. 
The NIRA, the AAA, the Frazier Lemke 
Act, the Gold Clause repeal, the Bitumi¬ 
nous Coal Act, the Municipal Bankruptcy 
Act, the Railroad Pension Act, part of the 
Home Owners' Loan Act, the federal tax 
law penalizing illegality in liquor-business 
operations—all were declared unconsti¬ 
tutional between January, 1935, and May, 
1936. In his Congressional address in Jan¬ 
uary, 1937, the President said: 

The vital need is not an alteration of our 
fundamental law, but an increasingly enlight¬ 
ened view with reference to it. . . . Means 
must l)e found to adapt our legal forms and 
judicial interpretation to the actual present 
ncreds of the largest progressive democracy in 
the modern world. 

Later, Roosevelt proposed that the Su¬ 
preme Court should consist of as many as 
fifteen members, one additional for each 
justice who did not retire within six 
months after reaching the age of seventy, 
and such a bill was introduced. This pro¬ 
voked a Congressional tempest, in part 
due to the purported challenge to the 
independence of the court; the court 
handed down a series of liberal decisions, 


a»Taft, Message to Congress Vetoing the Ari¬ 
zona Bill, cited in William Howard Taft, 
Popular Government (New York, 1913), pp. 
169-70. 

80 See Charles Warren. Congress, The Consti¬ 
tution and Supreme Court (Boston, 1925), 
Chap. VI. 

81 It has also been suggested that Congress 
shall prevail over a judicial decision in the 
following manner: If a statute is held uncon¬ 
stitutional by the Supreme Court but is 
enacted a second time by Congress (at least by 
a two-thirds majority), it shall therefore be 
held constitutional. This plan would make 
Congress supreme and would dispense with 
the necessity of submitting any amendment to 
the constitution to the state legislature. (Ibid., 
Chap. V.) 
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validating state minimum-wage legislation, 
the National Labor Relations Act. and 
social security laws, and the bill failed.^^ 

Three problems are raised by the com¬ 
parison of the American practice of ju¬ 
dicial review with British and Continental 
practice. The American practice of judicial 
review of constitutionality undoubtedly 
transfers from Congress the fullness of 
sovereignty. What is taken from Congress 
is ultimately taken from the people, and 
whether tiiis makes in the long run for 
good or bad government depends upon 
what value one attaches to democratic 
government. I may be permitted here to 
leave the general question open. But so 
much about the United States is certain: 

First, that a great deal of substance and 
dramatic effect, as distinct from transient 
and superficial sensationalism, are ex¬ 
tracted from American politics by judicial 
review, for no politician can make a prom¬ 
ise of major importance with the ring of 
truth in his declaration. Short of promis¬ 
ing the almost unattainable—a constitu¬ 
tional amendment—he has very little to 
offer. Nor, though he roar like a bull, has 
he much to deny. It is significant that 
nonparty organizations obtained the last 
three substantive constitutional amend¬ 
ments. When vital questions are taken 
from the hands of the party organizations, 
these are themselves devitalized. But in 
England and on the Continent, the pleni¬ 
tude of powers is in the hands of the 
legislature, the parties, and the people. 
Obtain a majority in the legislature and 
you may, legally, change the political 
and social fabric of the state. Burke, in 
his Reflections on Revolution, said: 

A State without the means of some change is 
without the means of its conservation. With 
out such means it might even risk the loss of 
that part of the constitution which it wished 
the most religiously to preserve. 


*» Robert Alsop and Turner Catledge, The 
i68 Days (New York, 1938); E. S. Corwin, 
Constitutional Revolution, Ltd. (Claremont, 
California, 1941); James Farley, My Story (New 
York, 1948), Chaps. 9 and 10; C. Herman 
Pritchett, The Roosevelt Court (New York, 
1948), Chap. 1. 


That is a spur to parties and a spur to the 
people to attack or to defend; and both 
receive an education in political thinking 
and self-control. In the United States, 
Congress is in a perpetual state of nonage, 
and the people likewise are bound by a 
testament made by their forefathers. In 
the British and Continental democracies 
the people are simultaneously father and 
son. In the United States, responsibility 
for political behavior may be shifted on 
to the courts and the constitution. There 
is no such escape from responsibility in 
Britain and Europe. 

Second, in the same line of criticism 
lies the fact that in the United States, po¬ 
litical questions are discussed by Congress, 
the parties, and the electorate not merely 
on their merits, not as to their social ad¬ 
vantages and disadvantages, but as to 
their constitutionality. This stultification 
of political discussion does not occur else¬ 
where.** The prior interest is in the merits 
of the proposition, and it not infrequently 
happens that whatever shows a balance of 
advantage becomes constitutional, if it is 
not so already. The discussions of consti¬ 
tutionality are, in the United States, al¬ 
ways an interference with the direct con¬ 
sideration of political issues, and not sel¬ 
dom they establish a screen round the real 
questions. We might, indeed, add another 
phrase to the catalogue of logical fallacies: 
the argumentum ad constitutwnem. 

Finally, like all authorities which have 
great power, the courts, and especially the 
Supreme Court, are alternately abused 
and applauded. But courts of justice can¬ 
not afford the charge of error or bias. For 
the courts of justice are not only concerned 
with constitutional cases but with other 
cases, in which states, individuals, and cor¬ 
porations are in conflict: where people sue 
one against the other, where the state 


** But something like it occurs. People often 
retreat from the immediate matters of argu¬ 
ment to the broader basis that the “Senate" 
or the "Constitution" is either benefited or 
jeopardized. Cf. Jeremy Bentham, Book of 
Fallacies {Works, Bowring edition). However, 
in America the form of the constitution, the 
difficulty of its amendment, and the casuistical 
traditions of 170 years give a prior and princi¬ 
pal importance to this method of argument. 
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sues citizens: where, in short, the whole 
mass of cilaims under admitted law is de¬ 
cided. The multitude docs not minutely 
discriminate, and when it mistrusts for 
one thing it may mistrust for another, 
though the ca.ses are poles asunder; espe¬ 
cially, also, when political leaders are un¬ 
guarded and intemperate in their legiti¬ 
mate business of acquiring votes. 

Judicial Rextiew Unusual Elsewhere: 
France, Switzerland, Canada, Australia, 
Weimar Germany, In general, Europe has 
not followed the American example. It 
was suggested in Revolutionary France 
by Sid*y^:s and included in the constitution 
of the Year Vlll, and later in the consti¬ 
tution of 1852 as a "conservative Senate” 
for constirutionaJ vigilance. I'he Consul 
and the Emperor simply applied it to 
their own uses. But there was not a little 
advocacy lor judicial review just before 
World War 11 , and the argument in its 
favor, however it may begin, always ends 
thus: 

hut these varied causes of resistance do not 
prevent the prin(i)>le from existing and of 
slowly propagating itself, especially when one 
takes into account more and more the ne¬ 
cessity of controlling parliaments, because 
their legislation, motivated by electoral pur¬ 
poses, has become a dangerous menace to 
iiberties. 3 < 

'This will be found even better ex- 
pre.ssed by the politicians oi the Right 
than by the jurist. In Switzerland, the 

s* In favnr: Cf. Maurice Ham iou, Principes de 
Droit Comtitulinniiel (Paris, 1929), p. 270 and 
p. 288 If.: Leon Duguit, op. cit., Vol. Ill, p. 
.|f>7 If.; A. Ksmein, op. cit.; H, Berth^lcmy 
{Revue politique ei Parlcmentairr, December, 
1925) argues that control has already occurred 
in some cases. Against: Ferdinand Larnaude, 
Bulletin de la Societc de Legislation Com¬ 
parer, 1902, p. 175 If.; Revue Politique, et 
FarUmexttaire, Fehruary, i92r): (;aston joze, 
Principes Generatix du Droit Administratif 
(3rd edition, Paris), Vol. I, p. 34.^ ff. J^ze is 
not a blind admirer of the French parliamen¬ 
tarian hut he thinks that, politically, judicial 
control is loo dangerous and incemvenient. 
Paul Dii^^z, in Melanges, Maurice Hauriou 
(Paris, 1930), p. 245, is against it for the inter¬ 
esting reason that "in spite of security of 
tenure the Ciuvcnimcnt . . . holds the judges 
in its hands if they have not altogether given 
up promotion.” 


constitution of 1874 gave to the federal 
courts the power to review' the constitu¬ 
tionality not of federal laws but of can¬ 
tonal laws. The referendum acts, it is 
suggested, as a check upon the courts— 
but this is not the same kind of check as 
judicial review.®* 

Canadian constitutional issues are re¬ 
solved by the Judicial Committee of the 
Privy Council, which is attached neither 
to the central government nor the prov¬ 
inces but sits in London and is a British 
court. (In January, 1947, the Judicial 
Committee said it would no longer enter¬ 
tain appeals from the Canadian courts.) 
This body has limited the jurisdiction of 
tlie Canadian central government through 
sections 91 and 92 of the constitution. Ac¬ 
cording to section 91, the Dominion is 
granted power “to make laws for the 
peace, order, and good government of 
Canada" over those subjects which are 
not specilically assigned to the provinces, 
and an enumeration is made of the types 
of subjects which may be included within 
its jurisdiction. In section 92 a classifica¬ 
tion of the matters over which the prov¬ 
inces have exclusive powers is established. 
However, there is no clear dichotomy. 
Dominion laws "for the peace ... of 
Canada" will undoubtedly influence pro¬ 
vincial powers, and vice versa. The Privy 
Council, in the frequent disputes that 
have arisen as a result of the overlap, 
formulated the principle (1896) that sec¬ 
tion 91 could be utilized for powers dele¬ 
gated to the provinces in section 92 only 
where the enumerated topics of section 
91 were concerned or when “such matters 
as are of unquestionably Canadian inter¬ 
est and impiortance" were involved. Other- 
w'isc, it was felt that provincial jurisdic¬ 
tion would be greatly whittled down. 

Narrow construction of section 91 and 


S3 F. Fleiner, op. cit., p. 410. Compare also p. 
448: "This constitutional judicability fulms 
a special duty in the life of the Swiss Republic. 
In a democracy the ultimate bulwark of the 
constitution and law is the judge. The feeling 
chat the law is safe is based on confidence in 
liim. If in the narrow sphere of cantonal af¬ 
fairs political passion is at the helm, then the 
lowest citizen in the State knows that the way 
to Lausanne is open to him.” 
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wide construction of section 92 followed, 
and only war and disease as permitting 
emergency legislation were sanctioned. 
Any economic problem not stipulated in 
section 91 is beyond reach of the Do¬ 
minion government. On the grounds that 
the depression was not so severe an emer¬ 
gency that the general power could be 
legitimately invoked, the Bennett New 
Deal laws were invalidated in 19^7 {Au 
tomey General of Canada v. Attorney 
General of Ontario, A.C. 326 and 355). 
The court ruled that power to regulate 
trade and commerce did not include intra¬ 
provincial trade. Thus, judicial review 
hemmed Dominion controls. When the 
alternative of amendment was suggested, 
the provinces balked. Only for unemploy¬ 
ment insurance (1940) were the provincial 
governments willing to amend the con¬ 
stitution to allow the Dominion nation¬ 
wide control of an economic problem. 

Australia, on the other hand, has had a 
far more liberal court, which has enabled 
it to circumvent the difficulties imposed 
by the almost insurmountable hurdle of 
passing an amendment. The High Court 
has jurisdiction in constitutional cases 
concerning the division of powers and, 
with its consent, appeals can be made to 
the Judicial Committee of the Privy Coun¬ 
cil. (This has occurred only once.) Al¬ 
though from its inception in 1903 until 
1920, the High Court adhered to the prin¬ 
ciple that the Commonwealth and the 
states should not legislate in the other's 
sphere, in 1920 the court changed its po¬ 
sition to allow the.Commonweafth wider 
powers. Only where the constitution ex¬ 
pressly prohibited the central government 
was it to be hindered. 

Weimar Germany was the European 
country where the subject of judicial re¬ 
view was most likely to become practically 
important. Under the old constitution, 
hardly anybody supported judicial review; 
nor were the courts held to be competent. 
But it was always agreed that the laws 
acquired validity only if they were passed 
as formally ordained by the constitution 
and that state laws could not override but 
must fit in with federal law— Reichsrecht 
bricht Landsrecht —and that orders could 


be invalidated by the courts if they were 
ultra vires, i.e. went beyond the statute. 
Anything further under the Bismarckian 
constitution would have been incompat¬ 
ible with the spirit of the constitution, 
for the supreme political authority—the 
body, indeed, which judged of interstate 
disputes, the disputes between the federa¬ 
tion and the states—^was the Bundesrat, 
and this could not acknowledge an au¬ 
thority higher than itself.*® 

The constitution of 1919 had various 
features which were more conducive to 
judicial review. There was popular sover¬ 
eignty, there were fundamental rights, 
tiiere was a well-expressed distrust of the 
legislature. Was tlie legislature, then, to 
be the ultimate arbiter of constitutional¬ 
ity? There was no express clause in the 
constitution establishing judicial review. 
The disputants were therefore thrown 
back upon hints obtainable from the pro¬ 
ceedings of the constitutional committee 
of the National Assembly, and general, 
social, and political theory applied to 
German conditions. Meager results alone 
were obtainable from the proceedings of 
the National Assembly and its committee. 
In the latter the subject was debated by 
several of the most capable members, 
among them Hugo Prrusz, the framer of 
the constitution, but it was impossible to 
secure agreement. Preusz was then in favor 
of judicial review, saying that it existed 
unconditionally wherever it was not ex¬ 
pressly excluded, although sfime people 
had asked him for express exclusion and 
some for express inclusion of the power of 
judicial review, his own view was, and 
remained, that if nothing was said, then 
judicial review "went without saying." 
Preusz's opinion in favor of judicial re¬ 
view can be described as intending to 
secure the Rechtsstaat, that is, a govern¬ 
ment subject to the law as interpreted by 
the courts of justice. "And now 1 wish to 
say this, that 1 cannot conceive of judicial 
activity in the full sense, if the Court is to 
be forced to apply a substantially uncon¬ 
stitutional law against its clear convic¬ 
tion.” 

sft Cf. below. Chap. 10. 
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The constitution therefore said nothing 


at all about judicial review. From its ad¬ 
vent, jurists were much occupied with this 
problem, and the courts were not able to 
remain aloof. Broadly, opinion was di¬ 
vided among the jurists, and the division 
was based ultimately upon whether tlie 
lawyers trusted or distrusted the demo¬ 
cratic process of government. Those who 
opposed unlimited democracy and mis¬ 
trusted legislatures aigued that the liber¬ 
ties of the citizen and the efficiency of the 
government ought not to be left to the 
absolute mercy of politicians, party organ¬ 
ization, and the modem electoral process. 
Nor, they said, was the bureaucracy what 
it once was, meticulously law-abiding and 
public spirited, for World War 1 and its 
aftermath had shaken its morale, and de¬ 
mocracy would cause its corruption.^^ 
These arguments came almost unani¬ 
mously from the conservative and liberal 
camps, and from socialists other than those 
who favored full parliamentary and direct 
democracy. 7 'he jurists, with rather more 
unanimity than in France, disbelieved in 
the possibility of justice emanating from 
legislatures, and with anti-autocratic im¬ 
pulses still passionately moving them, they 
demanded, at least as strongly as the lib¬ 
eral thinkers of 1848, the realization of 
the Rechtsstaat. The only guarantee lay 
in judicial review: nothing was to be 
hoped from “power-hungry*’ legislatures,^^ 
parliamentary “absolutism.” It was 
plain, however, that law had nothing to do 
with the question. The constitution said 
nothing about it. The issues were political 
issues, and the real question of justifica¬ 
tion was begged by the lawyers. So much, 
once more, for the clarity of written con¬ 
stitutions! 

The courts themselves were not able to 
avoid the issue, and, indeed, assumed the 
power of judicial review, but without the 
confidence or militancy of John Marshall. 

•rThis is put very clearly by F. Morstein- 
Marx, Variationen iiher Richterliches Zustan- 
digkeit (Berlin, 1927). 

>8Cf. Heinrich Triepel in Archiv des O 0 ent’ 
lichen Rechts, Vol. 39, p. 537. 

»»Cf. Theisen in Archiv des Ogentlichen 
Rechts, New Series, Vol. 8, p. 274. 


In 1924 the united branches of the High 
Court {Zivilsenaten) left the question 
open, since there was great disagi cement 
upon it—-and this, though one branch 
had declared its permanent competence 
to review constitutionality. In the Revalu¬ 
ation Law Case (1925)* the power was as¬ 
serted, with only the foundation that, 
since the judge is independent and “only 
subject to the law,” he has the right 
and duty to give judgment about which 
legal provisions have the most command¬ 
ing power: there was no attempt, as with 
Marshall, to found the utility of such a 
power upon the importance of maintain¬ 
ing the supremacy of the written consti¬ 
tution. because supremacy is a worthy 
thing. It seemed, however, that this dec¬ 
laration had, in the mind of most German 
lawyers at least, settled the matter affirma¬ 
tively.*^ But opinion was opposed to the 
power of judgment being vested in the 
inferior courts: one supreme court for 
such cases was advocated to avoid uncer¬ 
tainty and waste of time and argument, 
both evident in the United States.*^ 

The Fourth arid Fifth Republics Make 
a Change. We have already observed that 
the French Fourth Republic came by its 
constitution by a difficult process, and that 
its basis of compromise was singularly pre¬ 
carious. We have noticed also that it has 
an extensive bill of rights, and that it has 
a fairly rigid amending clause.** 

The Fourth Republic also introduced 
a special procedure for controlling the 
constitutional validity of laws made by 
the National Assembly. It created a Con¬ 
stitutional Committee of thirteen mem¬ 
bers composed of the President of the 
Republic, chairman, the Presidents of 
both Houses, 7 members elected by the 
National Assembly from outside its mem¬ 
bers and 3 members elected by the Coun- 


Reichsgerichtzivilsenat, p. 102, p. 161 ft. 

So runs article 102 of the constitution. 

*3 Richard Thoma, in Archiv des Offentlichen 
Rechts, Vol. 43, p. 272 ff., is a very good exam¬ 
ple of an opponent of judicial re^^ew on the 
ground that the constitution already contains 
sufficient guarantees. 

^3 Cf. Geniard Anschutz, Die Verfassung des 
Deutschen Reiches (Berlin, 1930), p, 326: Ver- 
handlungen des und ^4. Jurisientages 
(Berlin). 

** Articles 90. 94. and 95. See above, p. 124. 
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cil of the Republic (upper House) also 
from outside its members. The committee 
could determine whether laws ^'implied 
amendment of the Constitution", sub¬ 
ject to two important conditions: the 
preamble, which g^iaranteed the riglits 
of the citizen, was excluded, and a bill 
could only be examined if the Council 
of the Republic, by an absolute majority 
vote, decided to send it to the committee: 
no one else could set the procedure in 
motion. 

This very complicated procedure was 
accepted as a compromise among various 
proposals made by all the political parties 
for some external control over the As¬ 
sembly, excepting the Communist party 
and a few Left-wing friends. The broad 
choice was among returning to the posi¬ 
tion of the Third Republic, in which 
there was no constitutional invalidation 
of anything the Chambers might deem 
it right to do; or adopting some form of 
judicial control on the American model; 
or finding some other way whereby the 
Assembly should be kept within bounds. 
Some Rightist groups, of small dimen¬ 
sions, then, were advocating judicial re¬ 
view, as one of them said, by a "court 
of independent personalities." This 
found little encouragement elsewhere: the 
United States experience was plentifully 
commented on, it being observed that the 
very intention of some of the laws made 
by Congress (for example, the Sherman 
Act) had been perverted by the Court's 
interpretation. 

All the deputies, with the exception of 
the Communist party, admitted the need 
for an outside control over the Assembly. 
The Communist party argued thus: The 
only acceptable control over the Assembly 
might be the people themselves, consulted 
in refetendum. But to the referendum, 
the Communists said, there was the seri¬ 
ous objection that it was reminiscent of 
the plebiscite, which under the Second 
Republic had been abused by a would-be 
dictator, Louis Napolton, who manipu- 

Stances, Commission de la Constitution, 
December 19. 1945, p. 133. 


lated the plebiscite to convert the Repub¬ 
lic into an Empire. The referendum, 
therefore, was totally inadmissible. This 
left the judgment of constitutionality 
either to the Assembly or to some outside 
body not the people itself. Further, said 
the Communists, there could not be con¬ 
ceived an organ outside the Assembly 
which could offer better guarantees of the 
constitution than the Assembly itself: any 
other organ would be at least as liable 
to violate the constitution as would the 
Assembly itself. All f>ower to the Soviets! ** 

Both the Socialist party and the M.R.P. 
were strong for p>opular sovereignty, and 
the former, whatever its qualms about 
history, was willing to put its faith in the 
referendum. It seemed to both these par¬ 
ties that tlie Assembly ought not to be 
permitted to be judge in its own cause. 

The Fifth Republic goes slightly further 
than the Fourth in this respect but it still 
does not institute judicial control. The 
constitution of 1958 creates a Constitu¬ 
tional Council, composed of the President 
of the Republic, chairman, of the cx- 
Presidents of the Republic and of nine 
other members, appointed for nine years, 
three by the President of the Republic, 
three by the President of the National 
Assembly and three by the President of 
the Senate. The Council has two distinct 
types of powers: firstly, it supervises 
national elections, i.e. the election of the 
President of the Republic, parliamentary 
elections, and referendums. General elec¬ 
tion disputes, previously settled by the 
National Assembly, are thus now settled 
by the Council. Secondly, it examines 
legislation and parliamentary standing 
orders to see whether they conform with 
the constitution. However, recourse to the 
Constitutional Council is still not open 
to individual citizens: the text of art. 61 
reads thus: 

Organic laws (these are dealing with a 
number of matters of quasi-constitutional im¬ 
portance), before their promulgation, and 
Standing Orders of the parliamentary Houses, 
before they come into force, must be submitted 
to the Constitutional Council, which decides 
upon their conformity to the Constitution. 

To the same end, laws may be referred to 
the Constitutional Council, before their pro- 

♦•/6id., pp. 155 and 137. 
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inulgatJon, by the President of the Republic, 
ihe Prime Minister or the President of either 
House. 

In the ca.scs mentioned in the two preceding 
paragraph.s. the Constitutional Council must 
give its ruling within the period of one month. 
However, at the request of the Government, 
if the matter is urgent, this period is reduced 
to a week. 

In the same cases, reference to the Consti¬ 
tutional Council suspends the time-limit for 
promulgation. 

In comparison with the British and 13 .S. 
Constitutions, the notable features of the 
French guarantee of constitutionality arc 
these. The French Parliament's interpre¬ 
tation of constitutionality is subject to 
challenge: it is not supreme as is the 
British Parliament. The President of the 
Republic and the ex-Presidents of the 
Republic are given an ex-officio status: 
they are politicians of a special kind and 
are expected to have a more impartial 
and detached approach to current prob¬ 
lems than ordinar) politicians. The other 
members are chosen by the President of 
the Republic and the Presidents of the 
Houses of Parliament: they are not chosen 
from among members of Parliament and 
they may even not be politicians. How¬ 
ever, these men do not have the same inde¬ 
pendent status than judges of the U.S. 
Supreme Court, although the Constitution 
states that they can only be appointed for 
one term of nine years. 

It will be noticed that a difference is 
made between organic laws and Standing 
Orders, which have to be examined by the 
Council, and ordinary laws which can be 
sent for examination. Only four men, the 
three Presidents and the Prime Minister, 
can send such bills. Furthermore, they 
'must be sent l)etween the moment they 
have been passed by Parliament and the 
moment they are signed by the President 
of the Republic, a period which cannot 
exceed 15 days, according to art. 10 of the 
Constitution. Nevertheless, despite these 
limitations, the new Council has more 
powers than the Committee of the Fourth 
Republic: it is competent to decide, pro¬ 
pria motu, about the constitutionality of 
organic laws and Standing Orders; it also 
.seems that, in contrast with the Fourth 
Republic, it is competent to decide about 


the conformity of laws with the Preamble, 
since the Preamble is no longer explicitlv 
excluded as it was in the Constitution of 
1946. 

SURVEY OF THE GUARANTEE OF 
CONSTITUTIONAUTY 

If we sum up the main differences in the 
forms of constitutions, we may say that 
they arise from the attempt practically to 
secure the fundamentality of the constitu¬ 
tion, and this is sought in three things: in 
writing, in the amending process, and in 
judicial review. 

Mere writing does not secure the su¬ 
premacy of the constitution, because the 
terms of the supreme instrument are not, 
and cannot be, sufficiently precise in de¬ 
tail and scope. Government is dynamic, 
and the most detailed of constitutions can¬ 
not meet ail the cases which arise in an 
evolving society. 

Supremacy is shown and maintained 
chiefly in the amending process, which 
everywhere .save in England, is made for¬ 
mally and really more difficult, while in 
England itself, convention tends to mahe 
the process more difficult than ordinary 
legislation. Difficulty in amendment cer¬ 
tainly produces circumspection and makes 
impossible the surreptitious abrogation 
of rights guaranteed in the constitution; 
and where such rights, individual or state, 
are believed to be easily capable of annul¬ 
ment without a special safeguard, a diffi¬ 
cult amending process has thwarted fur¬ 
tive encroachment. Yet, if this is pressed 
too far, the constitution ceases to he plas¬ 
tically responsive, and the rights of some 
are safeguarded at the expense of those 
who ask for the creation of new rights, 
while the strength of new social forces 
may compel a substantial evasion of the 
constitution and its amending clause, by 
popular refusals to obey and by govern¬ 
mental inability to enforce its terms. 
Further, even if slowly, the body which is 
the interpreter of the constitution—Par¬ 
liament or the courts—stretches and must 
stretch the meaning of the constitution 
until it fits the advancing facts. Too diffi¬ 
cult a process, in short, ruins the ultimate 
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purpose of the amending clause, to main- 
tain good government; causes the clandes¬ 
tine substitution of another fundamental 
law which is called by the old name; and, 
unfortunately, causes the demoralization 
of the electorate by propaganda, which, 
to overcome the obstacle to amendment, 
must be particularly ruthless. But the 
amending clause is fundamental to a 
constitution that I am tempted to call it 
the constitution itself. 

Finally, in the United States, and par* 
tially and tentatively in other countries, 
the fundamental quality of the constitu- 
tion is secured by the establishment of 
the judiciary as its interpreter. This de¬ 
vice takes interpretation out of the hands 
of an elected body, which is liable ex¬ 
travagantly to assert its own supremacy 
over the constitution, and puts it into 
the hands of a number of judges, whose 
training and tenure do not, indeed, trans¬ 
form them into impersonal oracles but. 
in fact, secure the triumph of the general 
spirit of the constitution and the social 
theories of about a generation back. Where 
the constitutional issues are of grave im¬ 
port for the well-being of the state, the 
judges, doing the work elsewhere reserved 
to popularly elected statesmen, begin 
properly to be regarded as a unit in the 
struggle of partisans. 

In other countries, the parliament and 
the party system decide how far the con¬ 
stitution shall be supreme over them and 
how far they shall be supreme over the 
written and conventional principles of 
the constitution. This places a dire re¬ 
sponsibility upon parties and the elector¬ 
ate, and perhaps it is as well that these 
bodies should directly judge the gravest 
issues. The politicians are forced, at least, 
to think of improving their machinery 
and behavior. Thus Barth<^lemy and Duez 
in France sum up: 

In Australia and Canada, the High Court 
decides questions of constitutionality only in 
so far as the division of power between the 
federal and state authorities is concerned; for 
the constitution does not limit the plenitude 
of some government’s powers. In Australia the 
ultimate appeal may be to the Judicial Com¬ 
mittee of the Privy Council. 


We think that the guarantees against parlia¬ 
mentary oppression should, in the existing 
state of our morals, be sought elsewhere than 
in the judicial review of constitutionality. We 
must organize Parliament so that we reduce 
the chances of the appearance of unconstitu¬ 
tional laws and develop the spirit of legality 
w'ithin it: since bicameralism, proportional 
representation, reform of prot:edure, the ref¬ 
erendum, seem to us, in this respect, pref¬ 
erable to a too heavy arm put into the hands 
of an organ too weak to u.sc it surely and 
securely.^* 

In England, the parties and the elec¬ 
torate have so far been quite as able to 
provide the needful political institutions 
as countries which have withdrawn the 
constitution from the direct judgment of 
the people: indeed, have they not done 
better? 

Lastly, judicial interpretation has been 
for the American constitution the most 
effective way of making the rigid consti¬ 
tution flexible enough to work. The rigid 
constitution has lived only by judicial 
respiration. 

The differences between democratic 
and dictatorial constitutions are particu¬ 
larly marked. In a democracy the consti¬ 
tution is established for popular protec¬ 
tion, providing security along w^iih guar¬ 
antees of fundamental rights, at the same 
time enabling revisions. For a constitu¬ 
tion in a deniocratic state may be defined 
as a pattern of applied scruples, an insti¬ 
tuted philo.sopby of forbeanince, a declar¬ 
ation of self-doubt. The constitution of a 
dictatorship, on the other hanci, is entirely 
at the disposal and for the safeguard of 
the leader's monopoly powers, permitting 
changes to be made at his discretion 
alone, and placing the populace com¬ 
pletely at his mercy. The amending proc¬ 
ess, although somewhat bloody, is by far 
simpler and swifter in a totalitarian state 
than in a republic, but it is more difficult 
for the people to find the opportunity to 
use it in the former since the government 
wields up-to-date means of physical re¬ 
pression. 

48 Cf. Joseph Barthdemy and Paul Duez, 
Train de Droit Constiiutionnel (Paris, 1933), 
p. IS2; cf. also Paul Duez, in Melanges Mau¬ 
rice Hauriou, p. 813 ff. 
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substance: historical devfxopment 
What have constitution makers consid¬ 
ered to be fundamental political institu¬ 
tions? It hardly needs to be insisted that 
the catalogue has changed with time. The 
power relationship in that great amass¬ 
ment of human beings called the state 
varies with every change in human re¬ 
sources and material inventiveness, and 
with every addition to the stock of ideas 
brought to mankind by the extraordinary 
of their race. These precipitate them¬ 
selves into the constitution. But there is 
the acknowledged body of conventions, 
long-wrought and accepted by several gen¬ 
erations, and there are the claims of the 
hour and the particular interests of the 
men who assemble to establish the tables 
of the law. These things mingle, and in 
the supreme instrument of government 
there may appear, side by side, the perma¬ 
nent and the transient. Yet all have the 
same theoretical validity. Let us glance 
at the development of fundamentals. 

To the Eighteenth Century, (i) The 
constant factor, since the Agreement of 
the People of 1649 in England, has been 
the question of political authority.^® Who 
shall be supreme? Shall there be direct or 
representative government, and whichever 
is chosen, how shall it be organized? In 
representative government, for how many 
years ought the assembly to be elected? 
Questions such as these have always been 
deemed fundamental, and what, indeed, 
could be more fundamental than the defi¬ 
nition of legitimate power? What was de¬ 
cided was the substantial sovereignty of 
the people; the strict control of the source 
of all past anxieties, the executive; and a 
short term for the legislature. 

(s) The second most constant written 
fundamental, though I hesitate to place 
its advent earlier than security from arbi¬ 
trary taxation, was religious freedom.®® 

If, of course, we to back as far as Magna 
Ghana, we shall find that it is defense against 
arbitrary interference with property and per¬ 
sonal liberty—of the barons in the first place. 

®® Cf. G. P. Gooch, English Democratic Ideas 
in the Seventeenth Century (London, 1927); 
John N. Figgis, Studies in Political Thought 
from Gerson to Grotius, 2414-162$ (Cam¬ 
bridge, igts). 


This appears in the Agreement of the 
People; it assumed diverse and queer 
forms in the American colonies, and came 
to a well-nigh perfect maturity in the 
constitutions of the American states and 
the federation. 

(3) The third is security of property. 
The earliest form of this fundamental was 
“no taxation without parliamentary con¬ 
sent.” It later assumed an importance, 
not as against an absolute king and in the 
form of taxation, but as the individuaFs 
right to do as he liked with his own, with¬ 
out regard to, and without control by, the 
community. 

(4) There is liberty: meaning (a) free¬ 
dom from arrest and detention unless on 
well-known principles and with safe¬ 
guards against official arbitrariness; (h) 
freedom of opinion, especially in the 
form of written utterances; and this was 
first proclaimed in the Viiginia Declara¬ 
tion of Rights; (c) trial by jury and 
equality before the law.®® 

The French constitutions expanded 

»i The Petition of Right (1628): “that no man 
hereafter be compellra to make or yield any 
gift, loan, benevolence, tax, or suchlike charge 
without common consent by it of Parliament." 
®®For example: the ggth clause of Magna 
Charta, the Habeas Corpus Act of 1679, and 
the amending act of 1816. 

®8The press had by that time given a new 
problem to political society: could Milton's 
noble plea, “Give men the ability to know, 
argue, and utter freely," be admitted where 
opinion could be spread so widely and so 
rapidly? 

®*Cf. W. H. Holdsworth, History of English 
Law, 3rd edition (London, 192s), Vol. I, pp. 
312, 320; the development of the system is 
treated at length in the subsequent volumes. 

E.g. in Darihy*s Case, Vol. II, S.T. 599 (1679), 
it was decided that a minister of the Crown 
cannot plead the orders of the Crown as an 
exemption from liability for an illegal action. 
In accordance with the Bill of Rights (1688), 
the Crown can no longer dispense with the 
provision of Acts of Parliament in favor of 
individuals. By the Act of Settlement (1701), a 
pardon by the Crown is not a bar to an im¬ 
peachment in the Commons. The argument 
of "state necessity" and the distinctly be¬ 
tween state officials and others were dismissed 
by Lord Camden, C.H., in 1765. (Entick v. 
Carrington, 19 S.T. 1067): "The common law 
does not understand that kind of reasoning, 
nor do our books take any notice of such dis¬ 
tinction." 
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these fundamentals, including new ones 
and reshaping the old.<^^ State honors and 
employments were opened to all without 
any other distinction than that of their 
virtues and talents; privilege was ban> 
ished from the administrative as well as 
the legislative branch. Taxation ought to 
be divided equally among the members 
of the community according to their abil* 
ities. The right to property being invi¬ 
olable and sacred, no one ought to be 
deprived of it, except in cases of evident 
public necessity, legally ascertained, and 
on condition of **a previous just indem¬ 
nity." Finally, "The society in which the 
guarantee of rights is not assured, and 
where there is no separation of powers, 
cannot be deemed to have a constitution 
at all." 

Eighteenth Century, Until 1791 the 
dominant note of these fundamental po¬ 
litical institutions was individual resist¬ 
ance to oppression, and the guarantee of 
individual rights. This tendency con¬ 
tinues for a while. But already in 1795, 
the community and the duties of man 
make their quiet appearance, not indeed 
to cry down that obdurate expression of 
individual claims, but as a friendly visitor, 
of whom much may yet be heard. *Xib- 
erty,” says the French constitution of 1793, 
"is the power belonging to man to do 
everything which does not encroach upon 
the rights of others: its principle is justice, 
its safeguard, the law; its moral limit is in 
this maxim: Do not do unto others what 
you would not have them do to you," 
The right of property is expressed in a 
confident form: it is the right to "enjoy 
and to dispose of his goods, his income, 
the profits of his labor and industry at his 
complete discretion (a son gre),** And 
freedom to labor comes as a reaction from 
the police state. "No kind of work, crop, 
or commerce may be forbidden to the 
industry of citizens." There was added 
the article that poor relief was a sacred 
debt, that society owed assistance to poor 
citizens, either by providing work or by 
giving relief to those who were unable to 

®®Thc following arc paraphrases from the 
Declaration of the Rights of Men and Citi¬ 
zens of 1789-91. 


work. Public education was declared to 
be a social necessity and the state sworn 
to provide it. 

Again came the harsh voice of duty in¬ 
to this fair land of fundamental rights: 
"There is oppression against the body 
social when one of its members is op¬ 
pressed; there is oppression against every 
member when the social body is op¬ 
pressed.” 

By 1795 the fundamental propositions 
included not only rights but duties; they 
were embodied in the Declaration of 
Rights and Duties of Men and Citizens.^^ 
All the rights we have so far read were 
reproduced, but attached to them was a 
little charter of nine articles entitled "Du¬ 
ties." They are. in fact, the indispensable 
basis of the rights if these are to be more 
than mere paper promises, but they fall 
with a leaden weight after the optimism 
of the earlier years. 

Germany, 18^8, Some extension of the 
scope of fundamental institutions was 
made in the abortive German constitu¬ 
tion of Frankfurt. 1849. In the German 
states, individual freedom had been par¬ 
ticularly repressed by the operation of 
the Metternichian system since 1815, and 
therefore the instinctive reaction of the 
Assembly and of various groups of lib¬ 
erals and republicans before the Assembly 
met was to declare those things which were 
more fundamental even than oigans for 
the exercise of sovereignty. They were in¬ 
terested. first, in the substance of state 
activity, its direction and purpose, and 
only secondarily in the division of power 
between monarch and people, parliament 
and bureaucracy, states and federation; 
and so they spent the first six months— 
almost the only six months of their au¬ 
thority—in discussing and promulgating 
the Fundamental Rights of the German 
People.*^® The fact that there were 107 

B7 Constitution of September 23, 1795. 

B8 Die Grundrechte des Deutschen Volkes 
(**Grundrechte'' being used for the first in this 
Assembly). The argument in the Assembly is 
naturally to be found without bias only in the 
Stenographische Bericht Vher die Verhand- 
lungen der deutschen Konstituierenden Na- 
tional-versammlung zu Frankfort a. Af., by 
F. Wigand, 9 vols. (Frankfort, 1849). 
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professors and teachers and 182 lawyers 
in an assembly of 541 doubtlessly de¬ 
termined the pedantic attention to these 
fundamental rights.®® 

Individual freedom and the need for 
civic order were very consciously bal¬ 
anced. The chief formulas were: free 
movement and equal civic rights over the 
whole territory of the Reich; the aboli¬ 
tion of capital punishment; the inviola¬ 
bility of private dwellings; secrecy of post; 
freedom of opinion by word, writing, 
print, and pictorial representation; se¬ 
curity of freedom of the press from censor¬ 
ship and denial of postal facilities; and 
trial by jury for press offences. Religious 
freedom was carefully defined; free educa¬ 
tion was publicly guaranteed, and the 
position of the churches thereto regulated; 
science and teaching were declared free; 
the rights of petition (for corporations as 
well as for individuals), of peaceable as¬ 
sembly without special permission, and of 
association, were guaranteed; intellectual 
property was to be protected; landed 
property was subjected to a most compli¬ 
cated set of clauses, to free land for use 
from ancient prohibition and obligations, 
and to rid small proprietorship of the 
feudal obligations. More freedom was to 
be given to local authorities, and adminis¬ 
trative law was set about with proper safe¬ 
guards by the appropriate differentiation 
of justice and administration. 

The new things that entered into this 
constitution can be classed under four 
heads: those issuing (1) from the onset of 
capitalism, (2) from government by public 
opinion, (3) from the antibureaucratic 
trend of thought, and (4) from the growth 
of rationalism. It is interesting to see 
the constitution slowly catching up with 
developing civilization. Manufactures 
needed factory workers, and for these, 
combination was the first condition of 
freedom. The people and the press were 
becoming a power; they needed freedom 
to attain their fullest development. The 
antibureaucratic creed was based on local 
self-government, and as the powers of the 

89 Cf. L. Rosenbaum, Beruf und Hrrkunft der 
Abgeordneteti, 18^7-iffig(Ber\m, i9S3),p. 51 (f. 


state grew, this was considered more and 
more important both for liberty and effi¬ 
ciency; and justice was considered in jeop¬ 
ardy while in the hands of departments 
whose professional bias and interest it was 
to judge in their own favor.®® Finally, 
rationalism and the notion of progress 
made for the separation of church and 
state, religious tolerance, and public edu¬ 
cation. 

The Assembly and its constitution were 
swept away; but some clauses were in¬ 
cluded in the ordinary laws of some of the 
German states, and many were put into 
the constitution of 1919. The episode is 
interesting in this context only for the in¬ 
stinctive recognition of the necessity of 
fundamental principles and for the evi¬ 
dence of responsiveness to the social life 
of the nineteenth century. 

The Weimar Constitution, The next 
stage in the deveK pment of the substance 
of written constitutions took place aftet 
World War I, when old hierarchies fell 
and national entities embodied in alien 
states were withdrawn therefrom and given 
an independent state life. In the new 
constitutions could be seen the unmistak¬ 
able impress of the Industrial Revolution 
and the political institutions which have 
issued from it, hitherto hardly noticeable, 
even if at all inscribed in the documents. 
The German constitution of 1919 was the 
fullest; it had the most complicated social 
life to serve. 

(1) First, then, the oiganizatory parts 
of the constitution. The states which make 
up the federation were empowered, and 
in some cases obliged, to amalgamate in 
order the better to serve the economic 
and cultural welfare of the whole nation. 

In Parliamentary organization the 
(three-generations-old) movement for the 
representation of minorities bore its fruit 
in the establishment of proportional rep¬ 
resentation for all elections, federal, state 
and local. A particular obstinacy is re¬ 
vealed in the declaration that members 
of the Parliament are representatives of 

«o Upon this see further chapters 6 and 7 on 
the .s^aration of powers, and chapter 36 legal 
remedies against public administration and 
administrative law. 
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the “whole people/* and bound by their 
consciences and not by instructions. (This 
pronouncement first appeared in the earli¬ 
est French constitution and has been 
slavishly imitated by most European con¬ 
stitutions since.) 

Experience in other countries having 
shown that between Parliamentary ses¬ 
sions, the day-by-day administrative work 
is unwatthed, a Parliamentary supervisory 
committee was established to sit between 
sessions to act as administrative invigila¬ 
tor. 

Then, foreign affairs were controllable 
more closely than elsewhere by Parlia¬ 
mentary committees; cabinet government 
was regulated to an unusually fine degree; 
arrangements were made for a state of 
emergency when internal or external 
dangers threatened; direct government 
was introduced as a corrective of Parlia¬ 
mentary omnipotence; the budget system 
was elaborately organized; and exceptional 
attention was paid to the maintenance and 
administration of railroads and canals 
(subjects of importance to all modern 
countries, but of special importance to 
Germany owing to her position as the 
railroad station and seaboard of central 
and northwestern Europe). 

A branch of the constitution which was 
elaborated with a detail and care seldom 
observed in other constitutions was the 
civil service, and this for two reasons pe¬ 
culiar to Germany: to preserve the capacity 
of the service, the best legacy of centuries 
of absolutism; and to make the service 
democratically sensitive and responsive. 
Incidentally, there was in article 
one of the very rare allusions to political 
parties, which in fact, though not in law, 
constitute the central engines of modem 
politics. 

(2) The second part of the constitution, 
on the fundamental rights and fundamen¬ 
tal duties of Germans was of exceedingly 
wide range, and was divided into five sec¬ 
tions: I, The Individual; II. Social Life; 

III. Religion and Religious Associations; 

IV. Education and Schools; and V. Eco- 

“Officials arc servants of the community, 
and not of a party.” 


nomic Life. These were totally contrary 
to Hitler's Reich, and in order to estab¬ 
lish the Reich it was necessary to destroy 
every one of the rights. 

The principal novelties of Section I 
were the equalization of the status of 
women with that of men, the guarantees 
for cultural minorities, the extension of 
secrecy of the mail to the telegraph and 
telephone, and the uncompromising proc¬ 
lamation of freedom of opinion. 

In the light of the later nazi regime, 
Section 11 is of special importance, dealing 
as it does with the whole matter of family 
life. The constitution made family health 
and the social welfare of the family a 
supreme obligation and a primary care of 
the state, but the nazis perverted this to 
their nefarious purpose. Of the same in¬ 
tense interest was Section 111 of the con¬ 
stitution, dealing with religious associa¬ 
tions and guaranteeing freedom of wor¬ 
ship. 

Section IV was an educational code. It 
began with a declaration which was very 
dear to German teachers since it had so 
rarely been practiced: “Art, science, and 
their teachings are free. The State guar¬ 
antees their protection and participates 
in their promotion.** This was first de¬ 
clared in the Frankfurt Assembly’s abor¬ 
tive declaration of 1849—verv naturally, 
since its most eminent members were pro¬ 
fessors, lawyers, and journalists—^when 
Treitschke spoke in its favor. Apart from 
its accidental relationship to German con¬ 
ditions, the aspiration is significant as an 
expression of confidence in the modern 
deities: invention and science. 

The general aim of the educational 
system is peculiarly germane to a discus¬ 
sion of the modern state. When so many 
hostages are given to the individual and to 
religious and economic associations, some 
provision must be made for a consensus. 
It is not here maintained that these ar¬ 
ticles can achieve this, nor that the reverse 
may be the result: but the necessity is 
patent. Article 148 says: 

All schools shall try to achieve moral training, 
civic conscience, personal and professional 
competence, in the spirit of the German peo¬ 
ple and international friendship. In educa- 
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tion in State schools care must be taken not 
to wound the sensitiveness of the unorthodox. 
The curriculum must include instruction in 
civics and economic organization. Every stu¬ 
dent receives a copy of the constitution at 
the end of his school years. 

Finally, Section V, on economic life, 
went further than any other constitution 
and was an interesting reflection of those 
fundamental aspects of modern economic 
life analyzed in previous chapters. The 
keynote was set by the first article in the 
section. 151. which ran: 

The ordering of economic life must corre¬ 
spond to principles of justice with the aim of 
securing an existence worthy of human beings. 
Within these limits the economic freedom of 
the individual is to be secured. Legal compul¬ 
sion is only permissible for the realization of 
threatened rights or in the service of the para¬ 
mount necessities of the common good. The 
freedom of commerce and trade is to be guar¬ 
anteed in the measure laid down by federal 
laws. 

The tone was maintained all through this 
section, and the subsequent articles were 
instrumental to the first. There was in 
these articles more than a reaction from 
laisscz faire: there was also a conscious 
acceptance of positive principles of col¬ 
lectivism. in some cases attaining to the 
point of nationalization of industry. 

Throughout this whole program ran 
suggestions of the limited nature of pri¬ 
vate rights, of the conditional and limited 
right of properly. All mineral resources 
and all economically useful natural forces 
were placed under public vigilance, and 
private royalty rights were to be trans¬ 
ferred to the state. A uniform labor code 
for the federation was to be created by 
law. its essential principle being that 
labor power was especially protected by 
the state and by a complete system of 
social security. 

Then followed the inevitable conse¬ 
quence. whether written or unwritten: 
"that every German has the moral duty to 
engage his mental and bodily strength so 
as to promote the welfare of the com¬ 
munity.” 

The final article in Section V on eco¬ 
nomic life, article 165. created a scheme of 


representative bodies for the government 
of industry and agriculture, equally in¬ 
cluding employees and employers. All 
this was to find its summit in a great cen¬ 
tral body—the Economic Council—^repre¬ 
sentative of workers, employers, con¬ 
sumers, and others. 

France and the Soviet Union and an 
International Bill of Rights, We have al¬ 
ready reproduced the elaborate bill of 
rights in the French Constitutions of 1946 
and 1958 (p. 80) and that of the Soviet 
Constitution of 1936 (p. 79). The novelty 
of the latter is its apparent alliance of 
individual rights with submission to an 
economic system wholly authoritarian, 
resting on the almost complete com¬ 
munity of the means of production and 
distribution. 

It is of special interest to observe that 
apart from supporting the well-being of 
the individuals who compose the state, 
the rights and distribution of democratic 
authority, guaranteed in democratic con¬ 
stitutions, have an important value for 
international peace. For civil rights tend 
to break down the absolute solidarity of 
the nation; they make concrete the right 
to listen to the claims made by other 
nations and cultures; they allow of easy 
communication of ideas and moral feeling 
throughout the nation and across national 
boundaries; and by fortifying the right to 
associate voluntarily, to express dissent, 
and to press objections through the firm 
protections of procedure, they slow down 
the potentially precipitate decision of a 
government acting in the name of the 
nation as a unit.*‘ 

THE SIGNIFICANCE OF CONSmUTTONS 

We have observed the development of the 
substance of the constitution from the 
time when there was no substance except 
the vague notion of royal absolutism to 
the point where it mirrors, if with some 
distortions and omissions, the multifari¬ 
ous convictions, habits, and social institu¬ 
tions of a very complicated civilization. 
Further emphasis of some aspects of this 
development is necessary. 

<2 Cf. Herman Finer, Americans Destiny (New 
York, 1947). Chap. XI, 
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First, what is fundamental is necessarily 
the result of evolving civilization. No 
lundanientals are capable of standing 
proof against time, except entities so 
vague as to be meaningless. If the ])ririci- 
ples which have been indicated were 
reduced by the abstraction of their tem¬ 
porary and local forms, we should arrive 
at the most primitive human instinct, 
such as the infant’s hold upon its nurse 
for fear of falling, and the prerat if uial 
resistance to physical constraint. Men will 
always search lor the guarantee of the 
fundamentals in their own civilization, 
since these have insensibly taken on the 
urgent character of primary reactions. 
Stability and change, settlement and flux 
must ilien be expected, and men will 
constantly hover between the extremes and 
struggle for their fixture in constitutions. 

The lesson of it all is that there is nothing 
so fundamental that it may not change, 
and noihing so fundamental that it ought 
not to change; nor anytiiiiig .so fugitive 
that it may not be one day fixed and wor¬ 
shipped as an absolute dispensation. 

Second, society does not wait until a 
con.stitution is written. In proportion as 
matters arc urgent, it establishes funda¬ 
mentals in the intervals between constitu¬ 
tions (when there is a series), by laws or 
by conventions; and what the written 
constitution does not include is provided 
outside its pages. The institutions created 
without con.stitutional benediction may 
be so embedded in the vital desires of men 
as to be able to persist as fundamentals, 
even when the paper fundamentals are 
swept away or even where these do not 
exist. In the United States the prc.sident 
has come to be elected directly by the 
people, and the party system is funda¬ 
mental to democratic government; the 
former was virtually forbidden by the 
constitution, the latter is ignored by con¬ 
stitutions but nevertheless is everywhere 
the real center of government. British 
trade-union rights are not derived from 
any constitution, nor are freedom of 
speech, writing, and assembly; yet they 
are so fundamental that any attempts 
substantially to limit them meet with the 
strongest resistance. Constitutions da not 
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include all that is fundamental, while 
many of the declared fundamentals are 
silently ignored. 

Last, arc consiituiions fundamental in 
the sense ol being perfect traps? Are they 
really indestructible and inalienable? No 
constitution has shown that “fundamental’' 
means this. I'hcy are destructible, alien¬ 
able, and escapabJc, and the people, the 
parties, the parliaments, and the courts 
of justice have destroyed them, alienated 
them, and escaped them. They have ap¬ 
peared to be all these and more to ilieir 
framers, because of mankind’s desire for 
order, the impossibility of living in con¬ 
stant flux, the belief that it is po.ssible to 
express tlu* govcrnmetit of society in a few 
wise pag(?s covered with pregnant words, 
and the recurrent human confusion of 
that which is characteristic of their genera¬ 
tions and tlie past with that which can 
properly be for all time. 

Constitutions do accpiire a special sta¬ 
bility and reverence, but the latter passes 
with time and the former depends entirely 
upon the factors forming civilization (now 
one aspect of man’s nature, now another) 
being awakened by some fresh, property 
of (he spirit or nature. Constitutions re¬ 
main uni hanged first in proportion as the 
ba.sic elements in hunv^n nature are so¬ 
cially acknowledged as good: second, in 
proportion to the completeness with which 
these socially valid elements are embodied 
in the constitution, and third in propor¬ 
tion to the generality with whkh these 
elemcnis are de.scribed, since if they are 
described in detail, amendments are often 
required. 

Many of the clauses are so generally 
worded as to have no effect until they 
arc interpreted by the competent authori¬ 
ties or until laws are passed to give them 
more precise meanings, and it has hap 
pened that the interpreters have even 
perverted the intentions of the fathers— 
thus, article 48 of the Weimar constitution. 

In one sense, constitutions are eight¬ 
eenth-century phenomena. When consti¬ 
tutions were established after the revolu¬ 
tions in America, France, and then (within 
a few decades) in all the European conn- 
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tries that followed France, they were set 
up in countries not having great bodies 
of statutes made by popular legislatures, 
such as have since been enacted. They 
were written replacements, in a revolu¬ 
tionary sense, of custom or royal ordi¬ 
nances. Today, nations are governed by 
vast codes of statutes regulating the sub¬ 
stance and procedure of rights and obliga¬ 


tions. They are more detailed, more 
intensive, more concrete than constitu¬ 
tions. Yet it is the principles that regulate 
their making, their interpretation, and 
their application. Hence, we may once 
again underline both the importance and 
the difficulty of creating constitutions by 
the democratic process, since tlieir funda¬ 
mentals rule all of our life. 
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Federalism: The Central-Local Territorial 
Fabric of the State 


The state necessarily occupies a territory. 
The problem at once arises how best to 
manage the area—whether to govern it 
undividedly from a single center or to 
disintegrate it and govern by a concert of 
central and local authorities; whether, also, 
the area of undivided rule should at any 
time be extended or diminished. These 
problems are not confined to the state; 
they arise in industrial and commercial 
concerns, in trade unions, in churches. 

The problems have usually been dis¬ 
cussed under the time-honored divisions 
of federalism and local government, but 
these are only subdivisions of the main 
problem of the territorial composition of 
the state. No issues different in kind can 
be raised in regard to the one or the other 
and, in fact, the same issues are traceable 
in and are determinant of such questions 
as regionalism, devolution (i.e., the trans¬ 
fer of powers from the center to the 
localities in a unitary state like Great 
Britain),^ and international government. 
Here is a brood of difficulties and devices 
of state which are all of the same strain; 
they are differentiated by size, urgency, 
time, and place. Here we confine our¬ 
selves to the problem of federalism, which 
is at once a study in the efficiency of 
government, in the component factors of 
nationality, in the distribution of sovereign 
power, and above all, in the origin of 

\ Cf. for example, W. H. Chiao. Devolution 
in Great Britain (New York, 1926). 


states. Interesting problems in world- 
federation analogies arc suggested. 

When the student contemplates a form 
of government such as the federal state, 
exhibiting a number of practical imper¬ 
fections, his reforming zeal is aroused, 
yet he is faced with the fact of the historic 
realities out of which the federal state 
arose. Therefore, if he is critical of the 
federal state, which he may regard as a 
not yet perfected state, he may still be 
faced with the fact that his hands are 
tied. Yet, criticism began the federal state, 
and criticism may perfect it. 

What we wish to discover is (1) the 
amalgam of motives and environmental 
factors which cause large states to be com¬ 
posed out of small ones, and (2) the or¬ 
ganization adopted and its reasons. 

The prevailing distinction between 
states is that between the unitary and the 
federal state.^ In this distinction the 

2 James Viscount Bryce, Studies in History 
and Jurisprudence (1901), 2 vols., Essay IV; 
A. V. Dicey, Law of the Constitution, 8th 
edition (London, 1927), Introduction, Sect. 
Ill; H. Sidgwick, The Elements of Politics 
(London, 1891), Chap. XXVI; Siegfried Brie, 
Theorie der Staatenverbindungen (Stuttgart, 
1886), and Geschichte des Bundesstaates 
(Leipzig, 1874): Georg Jellinek, Die Lehre von 
den Staatenverbindungen (Vienna, 1882); 
Hugo Preusz, Gemeinde, Staat und Reich 
(Berlin, 1889); G. F. Ebers, Die Lehre vom 
Bundesstaat (Breslau. 1910). 'T he more up-to- 
date treatises are referred to in the course of 
the present discussion. 

Ct. also The Federalist (Everyman edition 
or Max Beloff edition. New York, 1948); J. 
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unitary state is one in which all authority 
and power are lodged in a single center, 
whose will and agents are legally omnip¬ 
otent over the whole area, whereas a 
federal state is one in which part of the 
authority and power is vested in the local 
areas while another part is vested in a 
central institution deliberately constituted 
by an association of the previously inde¬ 
pendent local areas. Neither has the right 
to take away power and authority belong¬ 
ing to the other. 

Once a general name is given to a 
number of particular things in order to 
distinguish them from others, the.se things 
acquire a reputation for a discreteness 
they do not in fact possess. For all unitary 
states relax the severity of the central 
government, while in some forms of 
federalism there is more centralization 
than the name originally implied. 7 ’here 
is, in short, in actual states and in theii;. 
constitutions, a wide range of systems, 
never ending in a completely unitary or 
Federal one, but ascending towards the 
one or other extreme type.^ 

Federalism is of extreme modernity. Its 
theory and practice in the modem state 
arc not older than the American federa¬ 
tion, which came into existence in 1787. 
The federal idea—that is, the plan of 
government of a number of contiguous 
territories in association and neither in 
separation nor in one compound—was 
ancient and had l)een practiced in Greece.^ 
Although the Fathers of the American 
Constitution referred to Greek theories 
and experience, the Constitutional As¬ 
sembly well knew that it was building for 
the first time. The next examples of 
federalism were Switzerland in 1802 ® and 

Story, Commentaries on the Constitution of 
the United States, 5th edition (Boston, 1891), 
2 vols.; and W. VV. Willoughby, The Consti¬ 
tutional Law of the United States, 2nd edition 
(1929), 3 vols. Cf. Sobei Mogi, Theory of Fed¬ 
eralism (London, 1931) 2 vols,, for a hi.story 
of federal theory; and Kenneth Wheare, The 
Fedetal State (New York. 19.17). 

8 Hans Kclsen, AUgemine Staatslehre (Berlin, 
1925), Chap. VI.; sec also his General Theory 
of Law and State (Harvard, 1946). 

* E. a. Freeman, Federal Government in 
Greece and Italy, 2nd edition (London, 1893). 
8 Fritz Flciner,' Schweizersches liundesstaats- 


Canada in 1837 3 ”^ 1867*; Germany in 
1867 and 1871; the Commonwealth of Aus¬ 
tralia in 1902,^ and the Union of South 
Africa in 1905.^ Much scholarship has 
been expended on the history of the es¬ 
tablishment of these federations. We 
therefore abstract the quintessential mo¬ 
tives and events, with the simple warning 
that they were not so well-ordered or 
always avowed as they appear to be in 
an organized summary. Our examples are 
Australia, Canada, the United States, and 
Germany, more attention being given to 
the tw'o latter as we are more concerned 
wdth the operation of their institutions. 

Fi:Dlf:RAL1S\f IN AUSTRALIA AND CANADA 

Australia. 'The Australian process of 
federation was vastly different from the 
American and German. By 1863, when 
England had completed the territorial 
reorganization of the six Australian colo- 
nie.s, their seaport cities were in keen 
rivalry with one another. Since the local 
legislatures sat in these key cities, an 
especially virulent brand of particu]ari.sm 
resulted. Each of the colonics was divided 
from the others by tariffs and frequently 
by railroads of different gauge. However, 

recht (Zurich, 1923), liitioduciion and Chap. 

I and bibliographies. For a dynamic: survey 
sec W. E. Rappuid, La Constitution Federate 
de la Suisse (Neurhatel-Suisse, 1948). 
fl F, Bradshaw, Self-Government in Canada 
(London, 1903): W. P. M. Kennedy, The Con¬ 
stitution of Canada (Oxford, 1937); McCregor 
Dawson. The Government of Canada 
('Ibronio, 1946). 

7 B. R. Wise, The Making of the Australian 
Commonwealth (London, 1913): W. H. Moore, 
The Constitution of the Commonwealth of 
Australia, 2nd edition (Melbourne, igio); 
J. Quick and R. R. (varran, The Annotated 
Constitution of the Australian Common¬ 
wealth (Sydney, 1901); Cambridge History of 
the British Empire (Cambridge, 1929), VoL 
VII on Australia, Chapter XVI; Annotated 
Text Constitution of the Commonwealth of 
Australia (Knowles, ed., Mcliwurne, 1947); 
S. V. Port us. ed., Studies in the Australian 
Constitution (Sydney, 1933); A. P. Cana way. 
The Failure of Federalism in Australia (Ox¬ 
ford, 1930); and Gordon Greenwood, The 
Future of Federalism in Australia (Melbourne. 
>946). 

8 R. H. Brand, The Union of South Africa 
(London, 1909). 
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Victoria and South Australia, on the one 
hand, and New South Wales, on the 
other, had common interests. 

Conferences on particular problems 
were held, but all proposals for federation 
were badly received. In addition to the 
economic rivalry, the small states were 
jealous of the large, and the poorer states 
feared increased taxes. Yet powerful forces 
encouraged federation. The need lor de¬ 
fense was probably the strongest. France 
was attempting to expand in New Cale¬ 
donia; a Briti.sh war with Russia was pos¬ 
sible; Bismarck was claiming part of New 
Guinea. Fearing a German neighbor, the 
eastern colonies were quite willing to con¬ 
tribute to the administrative expenses of 
British New Guinea. Britain refused to 
continue protection of the Australian colo¬ 
nies without cooperation from the colonies 
themselves. With the appearance of an 
imperial report discicssing the exposed 
position of Australia in the event of a 
war and her inadequate defenses, alarm 
becaTiie widespread, and as a result of 
agitation led by the New South Wales 
premier, a general convention was held 
in 1891. 

Economic issues also were involved. 
Some of tlie colonies were underdeveloped, 
because the expense of maintaining indi¬ 
vidual railroad .systems made it difficult 
to bring new land under cultivation. Cus¬ 
toms barriers discouraged commerce be¬ 
tween the colonies. The economic issues 
were brought to a head in the panic of 
1891 and 189s. 

The genera] convention of i8gi pro¬ 
duced a series of definite proposals: in¬ 
ternal free trade, central control of fiscal 
and defense policy, and administration by 
a single federal authority. The urbanized 
states balked, however, and only after 
considerable crusading by the popular 
leagues to promote federalism in general, 
or for specific purposes, was another con¬ 
vention held—in 1897. Nor was the result¬ 
ing constitutional draft accepted without 
amendment. But a second draft submitted 
to the legislatures obtained acceptance by 
all the states. Western Australia agreed 
only because it had been petitioned by 
2ts gold-field region for status as a sepa¬ 


rate state. Considerably more freedom had 
been obtained in relations witli England 
by a collaborative policy. 

The Commonw'ea 1 th came into exist¬ 
ence on January 1, 1901. The constitution 
enumerated substantial pow'crs for the 
federal government, the tesidue remaining 
in the hands of the states. The ^Senate 
was federal; the House of Representatives 
popular and in control of the purse. The 
main taxation powers were given to the 
federal government, with three quarters of 
the revenues to be returned to the states 
during the first ten years. 

As the Labour party had been long in 
office in the central government, it be¬ 
came increasingly an advocate of unitary 
power, while the liberals, in power in the 
state governments, were strongly oppo.scd 
to the relinquishment of state functions. 
The need for more centralization, as in 
the United States, is very serious even 
today, as the record of attempts at con¬ 
stitutional amendment demonstrates (see 
P- * 3 *)- 

Canada, Canadian federation was pro¬ 
duced by a different combination of fac¬ 
tors. After the Durham Report of 1839, 
Lower and Upper Canada, the present- 
day Quebec and Ontario, were combined 
in United Canada. In lower Canada, the 
English traders and officials and the con¬ 
servative French Catholics had been in 
constant and vehement disagreement. The 
Ontario region, however, was beset by 
conflict between the independent frontier 
farmers and wealthy officialdom. 

The direct cause of the federation move¬ 
ment was the persistent racial conflict be¬ 
tween the British and French '‘national" 
groups. The Durham Report had lamented 
"two nations warring w'ithin the bosom 
of a single state." After 1858 legislature 
and administration were deadlocked. Each 
bloc sought special legislation for itself, 
and although the British majority was 
growing, its representation remained 
static. The French had retained not only 
their language and their religion but also 
their laws and customs, and they consti¬ 
tuted social islands wherever they settled. 

Economic problems also plagued a di¬ 
vided Canada. A reciprocal treaty with 
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TERRITORIAL FABRIC OF STATE 


the United States, dropped in 1865. had 
been of great importance to the trade of 
eastern Canada. With the advent of Eng¬ 
lish free trade, the Canadians lost their 
favored position in British markets. Union 
might make their bargaining strength far 
more effective. 

Nor was defense unimportant. An un¬ 
determined boundary, together with an 
American policy of “manifest destiny.” • 
put much land at stake. English influence 
was particularly active on this score. 

Finally, in 1864, a coalition government 
took office, pledging unification. As a re¬ 
sult of a simultaneous move among the 
maritime states, the Quebec Conference 
of 1864 was convened. United Canada had 
twelve representatives; New Brunswick, 
and Prince Edward Islands had seven 
each; Nova Scotia sent five delegates; and 
Newfoundland, two. They were successful 
in producing a plan containing seventy- 
two resolutions. However, the proposi¬ 
tions were rejected by popular election in 
Newfoundland and New Brunswick and 
by the legi.slature in Prince Edward Island; 
Nova Scotia strongly opposed them. Only 
United Canada approved. 

In spite of the hostile reception a con¬ 
ference was called by the British govern¬ 
ment in London; it was attended by 
representatives from Nova Scotia, New 
Brunswick, and United Canada. The out¬ 
come was the passage of the British North 
America Act in 1867, containing sixty- 
nine sections, representing only slight 
modifications of the original draft. It was 
never presented for acceptance by the 
colonies, and became the law without it. 

Accordingly, the Dominion of Canada 
was established in 1867. United Canada 
(redivided into Quebec and Ontario), 
Nova Scotia, and New Brunswick were 
the component provinces. By royal order, 
other provinces were to be admitted in the 
future; and Manitoba (1870), British 
Columbia (1871), Prince Edward Island 
(1873), and Saskatchewan and Alberta 
(1905) were subsequently added. Some no* 
tion of the readjustment between Domin- 

» Cf. A. K. Weinberg, Manifest Destiny (Johns 
Hopkins, 1955). 


ion and provincial governments has al¬ 
ready been given. 

THE RISE OF FEDERALISM IN THE 
UNITED STATES 

The Colonial Period. Before 1789. the 
thirteen American colonics led an exist¬ 
ence largely independent of each other; 
the colonies at the extremities of the At¬ 
lantic seaboard were months, and those 
between, weeks and days, away from 
each other. In 1776, it took about a week 
in good weather (not four hours as now) 
to travel from Boston to New York City. 

The colonics were differentiated by 
their climate, by their commercial and in¬ 
dustrial interests, and by religion, and 
these brought about secondary differences 
of culture.^® But there was a substantial 
uniformity of cultural outlook and politi¬ 
cal tradition when compared with. say. the 
German states. The earliest tie was defense 
—^against the Indians and European 
claimants to the “hinterland” of North 
America.” 

Even in the late seventeenth century, 
William Penn wished to secure a com¬ 
mon council to adjust differences and 
complaints among the colonics, as in com¬ 
mercial injuries and the mutual rendition 
of debtors and culprits who fled from 
justice, and to support the union and 
safety against common enemies. In Ben- 

10 c. and M. Beard, The Rise of American 
Civilization (New York, 1928); V. Parrington, 
Main Currents in American Thought (New 
York, 1929), Vol. I, “The Colonial Mind, 
1620-1800.” 

11 For example, as early as 1643 the New 
England confederacy was formed. Here was 
a solid block of colonies not overfar from 
each other and very similar in political or¬ 
ganization and religious conviction. The 
union was “a firm and perpetual league of 
friendship and amity, for offence and defence, 
mutual advice and succour upon all just oc¬ 
casions both for preserving and propagating 
the truths of the Gospel and for mutual safety 
and welfare.” (William Macdonald, Source 
Book of American History, New York, 1926, 
P* 45>) Cf. John Fiske, Beginnings of New 
England (Boston, 18B9), Chap. IV; J. Scott 
Brown, The United States: A Study in Inters 
national Organization (Oxford, 1920): A. H. 
Smythe, The Writings of Benjamin Franks 
/In (Philadelphia, 1905-07) Vol. Ill, p. aioff. 
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jamin Franklin’s scheme of the 1750’s a 
further motive was the settlement of lands 
acquired from the Indians. The vast hin¬ 
terland, full of disturbing penalties, was 
a factor of unique urgency in America as 
a problem whose menace demanded union 
for its peaceful solution. 

The imperial theory, which assigned to 
the American colonies the position of 
plantations for the benefit of the mother 
country, was not violently challenged until 
it began to be applied with real energy 
by Grenville and Townshend .^2 Defensive 
resentment began to produce unity: 
"There ought to be no New England men, 
no New Yorkers known on the Continent, 
but all of as Americans." England under 
Lord North persisted; war followed. The 
Second Continental Congress met in 1775 
to conduct the struggle. The Declaration 
of Independence was promulgated.^* The 
colonics drew together in common con¬ 
sciousness, and for defense of a righteous 
cause. They were now very self-conscious 
states and were not anxious to relinquish 
their government into the hands of a new 
central authority. The Congress, therefore, 
was lamentably weak, 

Confederacy and Weakness, The Ar¬ 
ticles of Confederation were not ready 
until 1777 and were not ratified by all the 
states until 1781. Only extreme danger had 
brought them together, and the authors of 
the Articles apologized for the rickets of 


W. H. Lccky, A History of England in the 
Eighteenth Century, new ^ilion (London, 
1892), Vol. IV; see Adam Smith, The Wealth 
of Nations (Cannan’s edition, 1904), Book IV, 
Chap. VII, part III; P. M. Trevelyan, The 
American Revolution (New York, 1^7); Carl 
Becker, The Declaration of Independence 
(New York, 1922), Chap. Ill; £. H. Van 
Tyne, The American Revolution, 

(New York, 1905); and H. C. Hackett, The 
Constitutional History of the United States, 
1776-1826 (New York, 1939). 

18 And see A. B. Hart, American History Told 
by Contemporaries (New York, 1924), Vol. 

PP- 394-412; see also Merle Curti, Roots 
of American Loyalty (New York, 1946); and 
John C. Miller, Origins of the American 
Revolution (Boston, 1943). 
i*Cf. Carl Becker, op, cit.; F. W. Hirst, Life 
and Letters of Thomas Jefferson (London, 

19*6). 


their progeny.'® The Confederation was 
announced to be a "firm league of friend¬ 
ship." It became a league of disgruntled 
independents. Sovereignty (legal suprem¬ 
acy) remained with the states; most illu¬ 
minating was the fact that amendment 
of the Articles needed a unanimous vote. 
The powers conferred on Congress were 
few and strictly limited. Congress did not 
possess direct executive power over indi¬ 
viduals everywhere to carry out its reso¬ 
lutions, but was obliged to rely upon the 
states for action. Most vital of all. Congress 
had no power to levy taxes or to regulate 
commerce. 

The war ended, the remnants of the 
Congress silently dozed in an unheeded 
corner. But a few people, like Alexander 
Hamilton or Benjamin Rush, experi¬ 
enced the feeling that all America should 
be one—a feeling that was nourished on 
its own intrinsic merits and not on ex¬ 
pectations of utility. "We are now a new 
nation," said Rush.'® ". . . The more a 
man aims at serving America, the more 
he serves his colony. We have been too 
free with the word—^independence; we 
are dependent on each other, not totally 
independent states. . . . When I entered 
that door, I considered myself a citizen of 
America." So also Hamilton.'^ 

The weakness of the Confederation un¬ 
der the Articles and the failure of the 
attempt to govern by petitions, were in¬ 
valuable in motivating the more effective 
scheme. Shay’s Rebellion and virtual 
civil war over boundaries, the need.s of 
organization in the western areas leading 
to the short-lived state of Franklin, and 
the Northwest Ordinance all aigued con- 
vindngly that only a new federal system 
would supply a proper remedy. 

18 Official Letter Accompanying Act of Con¬ 
federation in Congress, Yorktown, Noveml)er 
17, 1777; reprinted in J. Elliot, Debates in 
the Several State Conventions on the Adop¬ 
tion of the Federal Constitution (Washington, 
1901). Cf. M. Jensen, The Articles of Confed¬ 
eration, 1774-1781 (Madison, 1940). 

'«R. L. Schuyler, The Constitution of the 
United States (New York, 1923), p. 38. 

17 Cf. The Federalist, Nos. XV-XXII; and 
earlier in The Coniinentalist, M. Curti, op, 
cit,, gives many examples of such "American” 
sentiment. Above all cf. Weinberg, op, cit. 
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The actual existence of a confederation 
had aJready produced a literature of fed¬ 
eralism, criticizing the old articles for 
their weakness unci advocating a stronger 
union. The most brilliant and compelling 
series of essays, called The Continentalist, 
came from the pen of Hamilton in 1781- 
82, but there were others also. Exceptional 
men, like Hamilton, are always essential 
ingredients in the forging of states. 

A few such men, foremost among them 
James Madison and George Washington, 
taking advantage of the unrest and dis¬ 
tress and the growing expectancy of a 
"more perfect union,” met in 1786 to 
consider commercial conditions and re¬ 
port an amendment to the Articles of 
Confederation.^® 'I'he report read that: 

in the course of their reflections on the subject, 
they have been induced to think that the 
power of regulating trade is of such compre¬ 
hensive extent, and will enter so far into the 
general system of the Federal Ciovernment, 
that to give it efficacy, and to obviate ques¬ 
tions and doubts concxrrning its precise nature 
and limit, may require a correspondent ad¬ 
justment of other parts of the federal system. 

The invitation to a convention at Phila¬ 
delphia in May, 1787, was now to con¬ 
sider not "commerce” but “the situation" 
of the American states. The old Congress, 
which was still the symbol of defensive 
fraternity and national independence, 
also recommended a convention "to ren¬ 
der the federal constitution adequate to 
the exigencies of government, and the 
preservation of the Union." 

The Work of the Constitutional Con¬ 
vention, We cannot analyze here the con¬ 
vention or the negotiations which pro¬ 
duced the clauses of the new constitution. 
But it is of supreme importance that the 
finest minds and characters were then in 
American politics. 

Little dispute was raised by the powers 
to be granted to the federal authority. 

18 Cf. Pioposition of the General Assembly 
of Virginia, January 21, 1786 (reprinted in 
Elliot, op. cit., Vol. 1 , pp. 115-16); and cf. 
Schuyler, op. cit., p. 68. 

^^Documentary History of the Constitution, 
op. cit., (U.S. Government Printing Office, 
18^), Vol. 1 , pp. 1-8. 


Their nature explains their ready adop¬ 
tion. Such powers as those over foreign 
and interstate commerce and commerce 
with the Indian tribes, over naturalization 
and bankruptcy; over currency and stand¬ 
ards of weights and measures; over postal 
administration; over copyright; over 
crimes on the high seas and offenses 
against international law; over foreign 
affairs in general; over the declaration of 
war and maintenance of an army and navy 
—all such powers yield their greatest com¬ 
mon utility with the least common effort 
when they are concerted over a large area. 
What that area shall be is determinable at 
any time by the existing state of invention, 
the organizing ability of mankind, and 
the strength of popular preferences for 
economic welfare and local independence. 
Uniformity in commerce brings the well- 
known economy of free trade: in cur¬ 
rency it saves delay and the chaffering of 
exchange; in postal services it increases 
speed; in weights and measures it aids 
rapidity and certainty of calculation; in 
bankruptcy it enhances a sense of security; 
in copyright it facilitates protection, de¬ 
tective operations, and retribution. A 
single administration of diplomatic nego¬ 
tiations and the armed forces eliminates 
the waste involved in a number of sepa¬ 
rate atmed forces, reduces the chances of 
domestic conflict, and adds weight and 
prestige in the world's balance of power. 

These were the main utilitarian consid¬ 
erations that brought about the new 
union, as they have been of every federa¬ 
tion since, and we shall later see that it 
was on the path of such utilities that the 
unitary element in federation afterward 
pursued its rapid way. 

But just as decidedly, other powers were 
not transferred to the United States and 
remained with the slates; indeed, the 
whole field of activity outside the trans¬ 
ferred powers was left within their sphere. 

The subjects of acute controversy were; 
state representation in the federal legis¬ 
lature; federal power to act directly upon 
the citizens instead of through the states 
as before; and the power to tax. The last 
two questions revolved almost entirely 
around the first. Supposing the power to 


[170] 



THE RISE OF FEDERALISM IN GERMANY: TO 1848 


tax were granted, or supposing the cen¬ 
tral authority were given the power of 
direct jurisdiction. What would be the 
position of the states in that policy? Would 
the power to tax be limited by thetr coun¬ 
sel as separate entities with a guaranteed 
life? Would they be enabled to withstand 
the direct power of the central authority, 
which was to be so crushingly enhanced? 
No final decisions, therefore, were taken 
about other questions till the supreme 
issue—the place of the states in the union 
—had been settled. The small states were 
afraid for their identity and preferred 
disruption of the Union to attenuation of 
their own sovereignty. (Since the example 
of American federation is frequently used 
to argue for world federation, it is essen¬ 
tial to emphasize the factor especially 
favoring union: that in 1790, 82 per cent 
of the population was English, 7 per cent 
Scotch, 1.2 per cent Irish.) 

*''l*he states and the advocates for them 
were intoxicated by the idea of their sover¬ 
eignty." A compromise was reached, and 
its character is considered later (Chap. 18 
below). 

THE RISE OF FEDERALISM IN GERMANY: 

TO 1848 

In the rise of the German federation, sec¬ 
ond only to the United States in federal 
importance, the problems to be faced 
were vastly different. Geography, econom¬ 
ics, local culture, and political organiza¬ 
tion and traditions profoundly distin¬ 
guished Germany from the United States 
and, more imperious still, cut off one Ger¬ 
man state from another. Evolution, there¬ 
fore, one of stress and violence, led to 
solutions expressly rejected in the Amer¬ 
ican system. The differences serve the 
better to show the basic nature of feder¬ 
alism. 

Foreign oppression was the earliest 
stimulus to the formation of a federal 
union of the Germanic states; and its 
consummation came after war against 
France in 1871 and 1919. 

Particularism, Before Napoleon and the 
French overran these territories, there 
were 1,800 independent political jurisdic¬ 


tions, including Prussia and Austria. 
Kings, spiritual and secular princes, im¬ 
perial towns, imperial townships, dukes, 
abbots, divided up among them some 
twenty million subjects.^® Within the loose 
tie of the Holy Roman Empire they were 
jealous and separatist. Critics of the small 
states (like Lessing, Schiller, Herder, Hum¬ 
boldt, Kant,2i) sought the form of a large 
nation but world citizenship, Welt burger- 
turn. The small estate owners in the coun¬ 
try, the peasants, the urban citizens, and 
handicraftsmen—the masses in short— 
lived in and for tlieir immediate sur¬ 
roundings; the civil servants lived for 
their royal masters.^2 

Nor were the facts of the German po¬ 
litical system propitious for the birth of a 
national feeling. For at the core of that 
system was state "particularism," an ob¬ 
stinate force which neither civil nor for¬ 
eign war, nor yet persistent governmental 
debility have yet cast out (even in spite 
of the Nazi attempt brutally to do so).^’ 
Every frontier was an economic barrier; 
systems of coinage were different;each 
state had its own variety of political ab¬ 
solutism. Particularism has grown out of 
the gradual assumption of power over a 
territory by prince or church, as the re¬ 
sult of gifts, thefts, marriage portions, 
and conquests. It was not a popular ema¬ 
nation, or entirely the product of race or 
of climate and different modes of liveli¬ 
hood. All these were in parts of particular- 

20 Cf. James Bryce, The Holy Ri^man Empire, 
j^th edition (London, 1895) for the history 
of the political association of the German 
territories up to this time; and for an analysis 
of the situation at the beginning of the cen¬ 
tury, see Erich Brandenburg, Die Reichs- 
griindung (Leipzig, 1922). 

21 For a good account of these thinkers in 
this particular respect, see Friedrich Meinecke, 
Wellburgertum und Nationalstaat (Miin- 
chen, 1919), Part I. 

22 Cf. Brandenburg, op. cit., Vol. I, p. 55. 

2S A very interesting and acute account of the 
rise of German nationality is to be found 
in the Royal Institute of International Affairs, 
Study of Nationalism (London, 1943); see also 
A. J. P. Taylor, The Course of German His¬ 
tory since J8i$ (London, 1946). 

24 Werner Sombart. Die deutsche Volkswiri^ 
schaft in Neunzehnten Jahrundert, 6th edi¬ 
tion (Cambridge, 1928), Chap. IV. 
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ism, but it was more. It was the deliber¬ 
ately established separatism of princes 
anxious for the security of their own acqui¬ 
sitions and the maintenance of the power 
of their dynasties. The princes had won 
their way free of the imperial majesty, 
owing to the accident that the imperial 
authority was exercised by no one line 
for more than a century. Established in 
the states, they reiterated that their own 
race, religion, interests, culture were diff¬ 
erent from and superior to those existent 
elsewhere. The good life was made to 
seem founded upon the political inde¬ 
pendence of the dynasty—^which, alone, 
in those days, was the state. 

The CwYowth of Nationality. Then the 
French Revolution (in which the French 
pays was transfonned into the French for 
patrie = 5 ) excited Germany,*® and Napo¬ 
leon swept away the Holy Roman Empire, 
reduced the independent principalities 
from eighteen hundred to thirty-three, and 
showed Germany how willing every dy¬ 
nasty was to accept his gifts of land at the 
expense of national independence and 
unity. A genuine national feeling was 
generated, not only among statesmen, 
poets, and philosophers but also among 
the people. All classes were affected in 
blood and property, in the War of Eman¬ 
cipation, and all shared the common suf¬ 
ferings and final triumph.*^ Fichte’s Reden 
an die Deutsche Nation expressed the 
spirit of the time. 

Men and women in the different states 
were permeated by a wider ’’consciousness 
of kind,” which is the essence of nation- 

2«Cf. also J. M. Thompson, The French 
Revolution, Chaps. 6 and 7 (Oxford, i944)> 
2«Cf. S. 1*. Gooch, Germany and the French 
Revolution (Ixmdon, 1920). 

27 As Goethe said years afterwards {Gesprache 
mil Eckerrnan, March 14, 1830); “We have no 
town, we have not even a countryside of 
which we can say decidedly: This is Ger¬ 
many? Ask in Vienna and people will say, 
this is Austria; ask in Berlin and people will 
say, this is Prus.sial Over sixteen years ago, 
when we finally wanted to get rid of the 
French, Germany was everywhere; a political 
poet could have been universally influential. 
But he was not necessary. Tfie general senti¬ 
ment of shame seized the nation daeinonically; 
the inspiring fire which a poet might have 
lighted, burned everywhere of its own self.” 


ality. Indeed, the social values and re« 
wards, the esteem, the standards of right 
and wrong, the promise of immortality, 
which had hitherto been promised to men 
in the restricted area of the states, were 
now more brilliant and solid in the more 
extensive society! Vaguely, but effectively, 
their minds and feelings reached out to 
one another, to form the spiritual integu¬ 
ment of a new fellowship. Old associa¬ 
tions were revived with the inspiration of 
fresh meaning. Language and learning 
and religion were felt to be bonds that 
ought to produce a more general com¬ 
munity. The very past—full of intellec¬ 
tual and artistic creativeness and of brave 
and golden events in men's physical strug¬ 
gles—urged men to remember that they 
had been of beneficial, if unconscious and 
unintended, service to each other, and 
that, though they were now members of 
separate political groups, their separative- 
ncss must not violate certain understand¬ 
ings of associated existence, and that 
Germany as a whole represented a stand¬ 
ard of political good to which statesmen 
and people of all states must expect, of 
themselves and each other, to pay the 
homage of subordination. Their inward 
and ultimate reasons for subordination 
did not matter; each must expect from 
and render to the other the regard due to 
common citizenship.*® But even when this 
spirit burned its fiercest, the monarchs 
returned to their particularism, lest any 
should obtain an advantage over the rest, 
and lest national feeling should destroy 
tlie pillars of their autocracy. 

Nor were the unitary plans clear enough 
to unite a sufficient body of supporters. 
There was, as in the United States, sub¬ 
stantial agreement about the powers it 
was desirable for a central authority to 
undertake; but the question of conced¬ 
ing political authority to a unifying ele¬ 
ment was not so easily answered. 

Prussia versus Austria—and the New 
Germany. The analysis of unitary plans 


28 Cf. Fichte, Reden, trans. in R. F. Jones and 
S. H. Turnbull, Addresses to the German Na¬ 
tion (London, 1922). 

28 Cf. M. Lehmann, Freiherr von Stein (Leip¬ 
zig. 1903), Vol. HI, passim. 
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brought to light the second difficulty in 
German federal development: the exist¬ 
ence, side by side, of Prussia and Austria, 
jealous competitors and the feared and 
hated superiors of the smaller states. The^e 
laige and long-standing rivals were im¬ 
mensely greater in size and resources than 
other states, and recognized each other as 
rival claimants for Germanic power. 
Could the German problem possibly be 
solved by a division of the territories into 
two: a South German confederation with 
Austria at its head and the North German 
confederation with Prussia at its head? 
This was to court war between the federa¬ 
tions. Could they work together? Austria 
could not tolerate equality. Could there 
be a balance, even an association, between 
three systems: a triad of Austria, Prussia, 
and a federation of smaller states? This 
was merely to increase the prospects of 
war, for the intermediate federation could 
not but be the diplomatic battleground of 
the two senior states, maneuvering to 
press loyalty from the smaller states. There 
was only one solution possible: the de¬ 
cisive exit of either Austria or Prussia 
from the field. For while both remained, 
the smaller states could and did play one 
off against the other, thus enjoying de¬ 
fense against their dreaded neighbors 
without having to make the sacrifice of 
independence implied in a federal ar¬ 
rangement. When one great defender, 
Austria, broke down, the mutual fears of 
the small states and their general fear of 
Prussia caused cohesion around Prussia.*® 
The advantages swayed more and more 
to the Prussian side. Prussia was almost en¬ 
tirely German in composition, whereas 
Austria was less than half so; Prussia’s 
defensive plans were almost identical with 
those of the rest of Germany, that is, 
against Russia and France; her religion 
was Protestant and tolerant, whereas 
Austria’s was Catholic; her absolutism 
was enlightened; and though her local and 
individual liberties could not be com- 


*0 James K. Pollock, The Government of 
Greater Germany (New York, 1938); Arnold 
Brecht, Federalism and Regionalism in Ger¬ 
many (New York, 1946) and Prelude to Silence 
(New York, 1945). 


pared with England’s, yet they were more 
generous than Austria’s. Further, and this 
became plainer as the century advanced, 
Prussia was the dominant factor in the 
economic future of Germany, for she was 
planted where the lines of communication 
led to the great ports and river mouths of 
the north coast, and she was able to buy 
loyalty by the offer of roads and railway 
stations. Austria lay south, entangled in 
racial and national difficulties, and was 
almost landlocked. 

Yet there were serious psychological 
obstacles to Prussia’s march to pre-emi¬ 
nence. She had arrived at power by mili¬ 
tary violence; poetic, philosophic, and 
musical genius was less free and less 
warmly applauded than in other states; 
the pettier dynasties and courts looked 
with jealous disfavor upon the efficient 
hegemony; and the religious difference 
between her and the Southern states was 
enormous. 

The military unity of the War of Lib¬ 
eration and the fears which persisted after 
its close had resulted in a queer kind of 
defensive confederation for “the mainte¬ 
nance of the external and internal secu¬ 
rity of Germany and the independence 
and inviolability of the individual Ger¬ 
man states.” It was included in the Act of 
the Congress of Vienna. The Federal Act 
(Bundesakte) raised Prussia formally to 
equality with Austria (though Austria had 
the chairmanship of the Assembly) and 
seemed to give all that was necessary for 
the time being: external defe nse and the 
possibility of settling interstate disputes 
by peaceful methods.*^ It is hardly worth 
speaking of it except to mention that the 
votes of the states were differentiated ac¬ 
cording to their importance; that either 
a two-thirds vote or unanimity was re¬ 
quired for resolutions; and that the small, 
though relatively laiger, votes of Austria 

*iCf. Brandenburg, op. cit., p. 73: G. J. 
Ebers, Die Lehre von Staatenhund (Breslau. 
1910), p. 50 ff.; Sir A. W. Ward, Germany 
(Cambridge, 1916-18), 3 vols., Vol. I; $. Brie, 
Geschichte des Bundesstaats (Leipzig, 1874) 
and compare S. J. Eber's short account in 
Handbuch des Deutschen Staatsrechts, ed. by 
G. Anschiitz and R. Thoma (Tilbingen. i93o)» 


Vol. 1, p. 26 ff. 
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and Prussia compelled them to trick in¬ 
trigue in order to secure action. The 
Diet produced a sense of united govern¬ 
ment in Gennany, and nourished the fed¬ 
eral sense of liberals by their disgust with 
its actual reactionary character. 

Confederation: 181^-48. Between 1815 
and 1848, the lifetime of the Clonfedera- 
lion, these lines of development are ob¬ 
servable: the concentration of federalist 
aspirations upon Prussia, the evolution 
of poiitical parties and national sentiment 
over state lines, the planning of constitu¬ 
tions for a federation, the growth of eco¬ 
nomic unity, the Revolution of 1848, and 
the end of the first open conflict between 
Prussia and Austria in which the latter 
was victorious. 'They all revealed by the 
credible demonstration of facts, more cer¬ 
tainly than by theories, the real nature 
of the difficulties. 

Early Plans for Federation, An expec¬ 
tation arose that Prussia ought to lead the 
federal movement. The summons, how¬ 
ever, was conditional, and the condition 
was one which was inseparably attached 
to almost every similar signal to Prussia, 
made then or since.”- It was that Prussia 
in creating Germany should dissolve in 
Germany. But the Prussian junkers were 
afraid of the social coirsequences to their 
class of inclusion in a larger body: their 
interests required monarchical absolutism 
and the independence of their own prov¬ 
inces. Moreover, only a liberal regime 
would attract followers to Prussia from 
liberals all over Germany and weaken 
state dynasticism. Yet too liberal a system 
would cause those liberals to side with 
the dynasties out of fear of democracy.”” 
The existence of a large state like Prussia 
—approaching two thirds of the total area 
and population of Germany excluding 
Austria—must either draw all other states 
to it or provoke their positive hostility. 
So narrow a channel had Prussia to navi¬ 
gate to become the instrument of union. 
Every plan for the peaceful unification of 

B3F. Meinecke, op. cit., pp. 33, 336. Cf. also 
Lehmann, op. cit., Voi. 111. 

M Even as at pi'e.sent the centripetal forces 
in Germany are nourished by the fear of 
Prussia's socialist bias. 


Germany under Prussian leadership was 
caught in the toils of such difficulties. 

The problem was thus left to students, 
liberal civil servants, goveinments, and a 
few convinced and enlightened politi 
cians; and federal schemes thrown off be¬ 
tween 1840 and 1848 were indeed many. 
The influence of political awakening and 
experience was just beginning (since the 
early 1830's) to tell in the most important 
way: parties and learned societies whose 
conferences and programs were concerned 
not only with the government of their 
own state but with the affairs of Germany 
were being formed,”* e.specially in the 
South and Middle German states.”” 

The Economic Incentive. An advance 
towards unity was made in the economic 
sphere, by the creation of a Zollverein, or 
customs union. The Prussian "rarilf Law 
of 1818 began a system of economic con¬ 
solidation and free trade which ultimately 
included all Germany, but not without 
the most spiteful obstruction by the South¬ 
ern states and even the creation of a rival 
Zollverein by them in 1828.”® 

GERMANY; FROM EC;ONOMlC TO POLITICAL 
union: 1848 TO 1918 

Up to 1848 the economic motive for 
union predominated. In fact, the ZolU 
verein, being a Prussian invention, was 
now used by many particularists as a bogy 
to prevent full federalism. But the hopes 
of full union held by the liberals, to whom 
free trade was a fetish, were encouraged, 
especially in the Revolution of 1848, by 
this economic precursor. 

From 1848 to Bismarck. Political pas¬ 
sion now stirred in two directions. Con¬ 
stitutional monarchy, at least, was de¬ 
manded; and the old Federal Diet, weak 
and conservative, impelled liberals to seek 
an alternative. Then, within a few weeks 
after the French Revolution of February, 

s* Felix Salomon, Die Partei Programme (Ber¬ 
lin, 1920), pp. 3, 4. 

35 See on this the .short but pregnant remarks 
of L. Bergstrasser, Geschichte der politischen 
Parteien Dentsrhlands, 4111 edition (Berlin, 
1926), p. 17, and the bibliography given there. 
””Cf. M. Docberl, Bayern und das Deutsche 
Reich (Miinchen, 1922). 
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1848. all state governments, even the 
Prussian* were being directed by Liberal 
ministers. Federal plans were busily can¬ 
vassed. The princes, panic-stricken by the 
radicals, listened to them. Austria refused 
to join; and Bavaria consented reluctantly 
only when the Revolution had become 
victorious.*'^ 

A constituent assembly of 550 was elected 
on a very wide suffrage. Prussia had 141 
delegates at this Assembly, Austria, partly 
owing to her difficulties with the revolu¬ 
tion in Vienna, only two. Its success de¬ 
pended entirely on Prussian support. This 
would be of value only if Prussia were 
liberalized, if the King of Prussia was pre¬ 
pared to accept the leadership, and if 
Austria were to abstain. Prussia took the 
initiative, summoned the Diet (when 
Vienna succumbed to the Revolution) 
and declared the need for a federation.** 
But upon the slackening of the Revolu¬ 
tion, the various Germanic; princes called 
a halt to the King of Prussia. Revolution¬ 
ary difficulties in Pru.ssia put an end to 
her pretensions, for Frederick William IV 
simply dared not brave either Austria or 
democracy: the Junkers* desire for both 
political conservatism and Prussian sepa¬ 
ratism held them fast. 

The Frankfurt Parliament lost itself in 
interminable discussions on the Funda¬ 
mental Rights of Germans. It accepted a 
federal constitution which excluded 
Austria and provided for a Popular As¬ 
sembly and for a C]hamber of States with 
graduated voting power and a large sphere 
of federal authority. The constitution 
contained two other things of exceptional 
interest: 

(1) In each laige state the representa¬ 
tives were to be appointed, one half by 
the governments-, the rest by the popular 
assemblies. And Prussia? Again, the motive 
to win Prus.sia for Germany, and Germany 
for Prussia: in any German state consist¬ 
ing of a number of provinces or counties 
with their own special constitution or ad¬ 
ministration, the representatives were to 

37 Cf. Docberl, op. cit.; and for this and the 
following events cf. Brandenburg, op. cit. 

** Ward, op. cit., Vol. I, p. 437. 


be chosen not by the Parliament, but by 
the Provincial Assemblies or Estates. 

(s) By a narrow majority (258 to 211) 
the chief executive was voted to be a 
German sovereign. Who this should be was 
not stated. But Prussia had the executive 
strength the federation needed. Frederick 
William IV was offered the supreme exec¬ 
utive, but he refused because of the exclu¬ 
sion of Austria and the democratic source 
of the offer. Moreover, he desired unani¬ 
mous invitation by the princes. Bavaria, 
Wiirttemberg, Saxony, and Hanover ig¬ 
nored the movement and it collapsed. 

What had it revealed? The Gross- 
Deutsche solution (which would include 
Austria) had been rejected by a small 
majority of federali.sts at Frankfurt in 
opposition to the Catholic South. Never- 
thelc.ss, Austria did not accept this as a 
final judgment. Further, the South Ger¬ 
man states still w^anted her guardianship, 
if from afar. Prus.sia had only two avail¬ 
able methods of answering the call, each 
dangerous: to be liberal and risk domestic 
trouble and the vengeance of Austria and 
casual allies; or not to be liberal, and 
violently to expel Austria. There was a 
third way—to share power with Austria— 
but this Austria repelled. 

Yet a number of states lay side by side, 
and each was the center of strong outward¬ 
running rays of aspiration and endeavor. 
Prussia had internatifinai Interests and 
must reckon with France, Russia, and 
Austria. Austria had international inter¬ 
ests and must reckon with Ritssia (tor the 
Balkans), France (in regard to Italy), and 
Prussia. All the other Germanic states 
were reservoirs of men and money, and 
when combined, even as vague areas, were, 
as a friendly or a constitutionally associ¬ 
ated unit, an asset in diplomatic relations. 
These, on the other hand, would have 
remained independent if they could: but 
if bigger neighbors had designs upon 
them, then they must play one oil against 
another and attempt to obtain protection 
without loss of sovereignty. Yet all fron¬ 
tiers touch: and a touch upon sensitive 
frontiers injures, or appears to injure, 
the ganglia of spiritual and economic in¬ 
terests. The only alternative to warlike 
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alarms is peaceful association. The fed¬ 
eral association of Germany was impos¬ 
sible while Austria supported the South, 
and this prospect maintained the belief 
in ail the niiddle and small German states 
that if ever an alarm developed into a real 
threat they could find a refuge. Associa¬ 
tion was possible only where none was 
secure without it. Then they would create 
their own security, not by looking to 
Austria or Prussia but by founding a fed¬ 
eral state. Either Austria or Prussia must 
be excluded if international diplomacy 
were to be changed into federal cohesion. 
Given her geographical position and 
purely German composition, Prussia could 
not be excluded. Then Austria must be 
excluded. Why? Because some association 
was unavoidable, and the most feasible 
was prevented by Austria's presence. 

The decision and deed were Bismarck's. 
From among all the plans he was able to 
choose the most feasible one. His courage 
and ruthlessness for his cause were perfect. 
Here was a man ready to sacrifice every¬ 
body and everything because his own 
sacrifice had lost all significance in face 
of the compelling nature of his ultimate 
aims. He who is without doubts is with¬ 
out scruples. 

Bismarck's Policy to 1866. What did 
Bismarck believe about German federal¬ 
ism? He desired the greatness of Prussia. 
The conservative idea of the state was 
that it should be strong, dominant, and 
independent, and Bismarck shared this 
idea.** His congenital characteristics, his 
family history, the location of his estates, 
his friends, his caste (though he did not 
share in Romanticism), his country, and 
his king; all prescribed the channels of 
his energy. Prussia had to play a part in 
international affairs, independent of 
Russia, France, and Austria, all three 
hereditary and potential foes. For inter¬ 
national power, Prussia needed united 
size. What rationality could be admitted 
to exist in this hodgepodge of states? Bet¬ 
ter for Prussia that there should be Ger¬ 
man unity; better for Germany that this 
should be so. 

**Cf. Meinecke, op. ciL, Chap. XII, **Ranke 
und Bismarck.'* 


On what terms could unification be ac¬ 
complished? The solution must be mon¬ 
archical. The princes must be kept; they 
were repositories of political power. 

In his Reflections and Reminiscences, 
Bismarck declared: 

In order that German patriotism should be 
active and effective, it needs as a rule to hang 
on the peg of a dynasty. Independent of dy¬ 
nasty, it rarely comes to a rising point, though, 
in theory, it daily does so in parliament, in 
the press, in public meeting. In practice the 
German needs either attachment to a dynasty 
or the goad of anger hurrying him into action: 
the latter phenomenon, however, by its own 
nature is not permanent. It is as a Prussian, a 
Hanoverian, a Wurttemberger, a Bavarian, or 
a Hessian, rather than as a German, that he 
is disposed to give unequivocal proof of patri¬ 
otism. It is not difference of stock, but dynastic 
relations upon which in their origin the sepa¬ 
ratist elements repose.... The preponderance 
of dynastic attachment, and the use of a dy¬ 
nasty as the indispensable cement to hold to¬ 
gether a definite portion of the nation calling 
itself by the name of the dynasty, is a specific 
peculiarity of the German Empire. 

Indeed, if Prussia assented to the down¬ 
fall of a princely sovereignty outside 
Prussia, could there be any permanent 
.security for herself against the same thing? 
Admit an indestructible sovereignty in 
the princes, and Prussia ivas saved as well 
as they. Further, it was, after all, not 
necessary at the commencement, at any 
rate, to secure more than that amount of 
associated energy and machinery wliicli 
would make Germany a strong entity for 
the purposes of international diplomacy 
and the abolition of economic and judi¬ 
cial absurdities. 

The dynamic elements were: Bismarck's 
convictions; the creation of a conquering 
army even by the destruaion of constitu¬ 
tionalism; the belief that "blood and iron" 
alone would settle the German problem, 
and the excitement of the country by its 
declaration; the use of the Zollverein to 
persuade or browbeat any too-independ- 
ent German states; th^^ disarming of lib¬ 
eral opinion by the grant of universal 
franchise; the formulation of such con¬ 
stitutional plans as should exclude 
Austria; and, finally, the deliberate pick- 
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ing of a quarrel with that country in 
order that the test of arms might decide 
the German issue. 

The Nationalverein,*^ tlie political 
party of liberal-unitarists under Bennig- 
sen, though distrustful of Bismarck owing 
to his antiliberalism, declared its faitli 
more in the Prussian constitutional pro¬ 
posals than in the Austrian.*^ This and 
the Austrian defeat over the Zollverein 
were preliminary skirmishes before the 
inevitable battle. The Schleswig-Holstein 
problem was deliberately reopened, and 
inflamed: victorious concessions were 
made by Austria. The middle states were 
disillusioned by Austria’s capitulation; the 
small states were full of fear at Bismarck’s 
friendship with Napoleon—for when had 
a Napoleon been respectful of the terri¬ 
tory and sovereignty of the small German 
princes? Austria took fright that France 
would liberate her Italian possessions. 
Then Bismarck demanded a German par¬ 
liament elected by universal franchiscl 
I'his was genius in every sense of the 
word, even as far as the ultimate blind¬ 
ness of genius to the final, sometimes the 
suicidal, result of its own creative activi- 
ties.*2 xiie immediate motives were: to 
generate a force in politics strong enough 
to overcome princely separatism; to make 
that force one which should, perhaps, 
counteract liberal majorities by working- 
class votes, which could be managed so as 
to benefit ’’national” candidates of any 
class; to inflame Austrian opposition; and, 
finally, to throw a sop to the great mass of 
opponents of autocracy in the states, in 
Prussia and in future Germany." The 

" Cf. Herman Oncken, Rudolf von Bennigsen 
(Berlin, 1910), 2 vols.. Books II and 111 . 

Brandenburg, op. cit., Vol. II, p. 79. 

Bismarck’s grant of universal suffrage was 
ultimately to result in the creation of such 
strong opposition parties in the Social Demo¬ 
crats and the Progressive Liberals and so to 
awaken political consciousness in Germany 
that his whole system fell into danger im¬ 
mediately he ceased to be Chancellor, and 
within a score of years completely broke 
down. 

"Brandenburg, op. cit,, Vol. II; R. Augst, 
Bismarck's Stellung zur deutschen Wahlrecht 
(Leipzig, 1917); Bismarck, Reflections and 
Reminiscences (Tauchnitz, Berlin, 1899), Vol. 

n, pp. > 45 - 49 . 


concession made easier Bismarck’s way 
over Austria’s body into the German 
Reichstag. 

Finally, Bismarck proposed a widening 
of federal authority to include all eco¬ 
nomic and foreign relations, and the 
command of the German armed forces. 
The unanimity rule in the Diet was to be 
set aside. To this Austria could not pos¬ 
sibly assent, because an increase of power 
and the possibility of majority decisions 
would mean—often, if not always—a 
Prussian success. 

Then a new plan excluded Austria and 
the Lower Rhine states altogether. Austria 
was bound to refuse to be pushed out of 
Germany. The Prussian plan was rejected. 
Thereupon Prussia declared that she con¬ 
sidered the Confederation disrupted and 
annulled. I'he war of 1866 followed. 

The North German Confederation of 
i86y. The most difficult part of the Ger¬ 
man federal problem was solved: Austria 
was excluded. There were still difficultie& 
to overcome, but only one magnetic pole 
of proven force now remained. 

The North German state.s had found 
little security in time of war. Their Par¬ 
ticularism had, in any case, been less stub¬ 
born than that of the Southern states. Out 
of their wartime association and treaties 
with Prussia emerged the North German 
Confederation of 1867,^^ tiic immediate 
precursor and model of the Empire of 
1871. 

The very core of Bismarck's constitu¬ 
tion was this: the barest ner:<ts of unity, 
and no more, were satisfied, and a very 
large amount of independence was al¬ 
lowed, for Prussia's sake, as well as to coax 
the Southern states.^^ ’’One must keep 
more to the Confederal system in form, 
but in practice give it the nature of a 
Federation with clastic, innocent, but far- 
reaching phrases.” To make a complete, 

"Cf. Treaty, August 18, 1866: Heinrich Trie- 
pel, Quellensammlung (Tiibiiigen, 1926), p. 
200. 

"Brandenburg, op. cit., Vol. II, p. 218; 
£. Kaufman, Bismarck's Erbe in der Reiche- 
verfassung (Berlin, 1917). On Bavaria and the 
renewal of the Union see H. von Sybel, Die 
Bepriindung des deutschen Reiches durch Wil¬ 
helm / (Miinchen, 1901-08), 7 vols., Vol. III. 
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exhaustive sclienie would take too long, 
nor was it desirable; the old forms could 
be used, if with some difficulty. Since Bis¬ 
marck now sought association and not 
annexation, he kept the old number of 
votes, adding thereto only the votes of the 
annexed countries. This gave Prussia sev¬ 
enteen votes out of forty-three, and it 
could only be in a majority if it could 
control five more votes. Since a constitu¬ 
tional amendmetil, however, could be de¬ 
feated by fourteen votes, a veto was given 
to the small states if tliey voted together, 
and to Prussia always. Military resolu¬ 
tions required the assent of the federal 
commahdcrinchief—the Prussian king. 
Other main points were the sovereignty 
of the federal Council, not of the popu¬ 
larly elected Reichstag, and the responsi 
bility of the federal chancellor to the 
federal chief alone, not to the parliamen¬ 
tary bodies; and the execution of federal 
laws by the states. 

No state opposed this constitution, and 
it came into force in July, 1867. 

Bismarck*s Federal Reich. Bismarck had 
virtually made the German Empire. A 
feasible association had been created, giv¬ 
ing unity in more things than had been 
hitherto possible in the Germanic stales, 
and more things than, in the heat of the 
moment, Bi.sniarck had thought immedi¬ 
ately desirable. Fear had overcome the ob¬ 
jections of princely separatists, and vic¬ 
tory that of Prussian dissentients. Now, 
the economic and spiritual advantages of 
federalism issue in laws and they tend to 
heal old wounds and regrets and to make 
retrogression impossible. Free migration, 
common regulation of the locus of re¬ 
sponsibility for relief of the destitute, 
freedom of industry from guild restric¬ 
tions, freedom of association, factory leg¬ 
islation, the abolition of usury laws-—all 
these were great economic and social 
boons and swept away many antiquated 
institutions. The industrial and commer¬ 
cial eneigy of tlie day were further regu¬ 
lated by a single bill-of-exchangc law and 
commercial code, by laws relating to pat¬ 
ents and joint-stock companies, and by 
the reform of consular representation. 
The federation was also knit together by 


territorial fabric of state 

the social influence of a uniform criminal 
code.^** The federation was as yet. how¬ 
ever, only a fragment: the Southern states 
had not yet been included. 

The South and the Customs Parliament. 
The first impulse of the Southern states 
—Bavaria, Wurttemberg, and Baden— 
was to make federal terms w^ith the North 
German Confederation, for Austria had 
failed tlieni and France was exacting. But 
particularistic motives revived; the dy¬ 
nasties were still popular, and anti-Prus¬ 
sian feeling was strong. The old fear of 
Prussian harshness and discipline, as seen 
in the civil service and the anny and in 
Bismarck's roughness with Parliament, 
combined with the steady pressure of the 
Catholic Church to keep them away 
from Prussia. Nothing more than a de¬ 
fensive alliance with these states could 
at the moment be achieved.'*® For all Ger¬ 
many. then, there was a federation for 
defense purposes, but the Southern states 
insisted on their independent judgment 
of a casus foederis (when the situation re¬ 
quired their assistance). 

It is impossible, in the long run, to dis¬ 
cuss economic affairs alone, nor can the 
representatives of the states, when demo¬ 
cratically elected, be always a unanimous 
phalanx repre.sentative of particularist in¬ 
terests. The free-trade and tariff arrange¬ 
ments had visibly favorable effects upon 
commerce. The ceremonial and the ameni¬ 
ties of a common life in the same assembly 
had the effect of smoothing down the 
sharpest antagonisms. National political 
parties arose to extend the power of the 
union, and election campaigns were 
fought on the issue. On the other hand, 
the whole armory of political tactics was 

For an account of the North German Parlia¬ 
ment’.s activities see H. Robolsky, Der 
deutsche Reichstag (Berlin, 1893). 

Cf. Karl Bachem, Vorgeschichte, Geschichte 
und Poliiik der Deutschen Zentrutnspartei 
(Koln, 19*7). Vol. II, Chap. VII. The Bavarian 
Catholic Party was particularist; the feelings 
of the Catholic majority in Bavaria were 
wounded by the assumption of some Prussians 
that the war of 1866 had been a religious war 
by which “the work of the Reformation had 
been completed” {Ibid., p. 231). 

<8 This secret treaty was signed in August, 
1866, and published in 1867. 
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used to obstruct the road to unity now 
being trod by the great party of the Na¬ 
tional Liberals.*® 

Bismarck was not impatient; the result 
was inevitable. All must be done to at¬ 
tract the South German states; their pe¬ 
culiarities must not be mocked but genially 
suffered and even given institutional room 
and effectiveness.Yet the federal move¬ 
ment slowed down, for Bismarck too well 
incarnated the Prussian spirit. 'I he South¬ 
ern stales attempted to establish a sepa¬ 
rate federation, but their plans failed, for 
among equals there is neither fear nor 
gratitude nor reward which can overcome 
jealousy and sovereignty. 

The War of iSji, and National Feel¬ 
ing. Some excitation, an upheaval, a 
scene, was necessary to give back creative 
control to Bismarck. Would a common 
war help? Yes; against a foe who aroused 
defensive reactions and memories of his¬ 
toric battles and coininon aspirations. It 
was evident that if the opportunity for 
war with France should arrive, it would 
be taken to make sure that Germany's 
unity, however produced, .should not be 
subject to France's veto. Any quarrel 
would have to be braved out; for diplo¬ 
matic defeat was federal retrogression, 
while military victory was almost certain 
federal progress. In 1868 Bismarck says: 

For this phase cf. Robolsky, op. cit. 

‘‘Besidc.s. is uniiarisin the most useful and 
the form? Is it so for Germany particularly? 
Is it historically founded in Germany? That 
it is not. is shown by the Particularisi insti¬ 
tutions which develop in all aspects of life 
in Germany. It has led to the German feel¬ 
ing completely comfortable only in a small 
area, and to the conviction that one is not 
doing well to deprive him of his domestic 
comfort any more than is necessary to keep 
the whole together and give it effectiveness as 
again.st ouLside countries. This Particularism 
is the basis of the weakness, but, from another 
standpoint, that of the strength of Germany. 
Give if enough timel . . . centralization is 
more or icss a matter of force and is not to be 
carried through without a violent operation 
. . . I believe that one should ask oneself, in 
the Germanic .states, what can be regulated in 
common? and that which need not be regu¬ 
lated in common should be left to local de¬ 
velopment. Thereby one serves freedom, and 
one serves welfare . . .** (Quoted in Robolsky. 
op. ciL, p. 85) 


"A more extensive union of the majority 
of Germans could only be obtained by 
force—or else if common danger should 
arouse them to fury.” T'he occasion 
came; indeed, Bismarck made it. 

In a few months the Second Empire 
had fallen. The Southern states had hardly 
hesitated to fall in line with North Ger¬ 
many—though in Bavaria the llliramon- 
tanes w'cre able lor some time to stop in¬ 
tervention.®- All troops had come under 
the Prussian supreme command. The war 
was felt to he a German w’ar, and victory 
supported Unity.®'* 

Unioji Csornpleted. Bismarck had no de¬ 
sire to overpower the South, but the op¬ 
portunity would perhaps never recur, and 
pressure was needed. After Sedan, Bis¬ 
marck let his j>ress loose. Elsewhere par¬ 
ticularism had weakened, but in Bavaria 
the Ultramontancs and the pea.santry 
were at odds with the nationally-minded 
people of the large towns and the popula¬ 
tion of the Palatinate and the Protestant 
districts. King, court, and liberal oppo¬ 
nents of Prussia were still separatist. Bis¬ 
marck's attitude was that the burden of 
proof was on those hostile to federalism. 
Ciermany w^as one, had been one in a great 
war, was naturally one. Y'et this must be 
demonstrated. All diiiiomatic channels 
were opened and used Alsace should be¬ 
come an imperial territory! The Zollpar- 
lament was convened—a forum of discus¬ 
sion just when the whole country was ex¬ 
cited and eager for sensational events and 
policies. When, after Sedan, l>oth Baden 
and Wiirttemberg positively begged in¬ 
clusion in the Federation, Bavaria's hand 
was forced: it would be shameful to be the 
last state ini 

Protracted, subterranean and often 
angry negotiations between Bavaria and 
Wurttemberg, between the.se, separately, 
and Bismarck, and between Bismarck and 
Baden ensued, each state watching that 

E. Ludwig, Bismarck (London, 1927). p. 319. 
62 Bachem, op, cit,, Vol. II, pp. 242-43. 

68 In his Von IVesen der Menschlichen Ver- 
bande (Leipzig, 1902), the ^pluralistic” Otto 
von Gierke confesses what an overpowering 
sentiment of identity with the nation he felt 
as the victorious troops came marching along 
Unter den Linden. 
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the others should get no more favored po¬ 
sition than it received. The North Ger¬ 
man Confederation was accepted as the 
kernel of a new federation, but special 
concessions were demanded. Bavaria’s 
principal demands were; complete inde¬ 
pendence of its railroad system, posts and 
telegraphs; taxation of beer and brandy; 
legislation in matters of settlement and 
citizenship, conditions of carrying on a 
trade, the whole of the civil and criminal 
code (with the exception of the law re¬ 
lating to commerce and credit instru¬ 
ments), and consulates; an increase of its 
votes in the Bundesrat to eight (it had six 
in the customs Bundesrat), a Bavarian 
representative in the Bundesral commit¬ 
tees for army and fortifications, tariffs and 
taxes, commerce and tiansyiort; independ¬ 
ence of the Bavarian army w'hile carrying 
out a reorganization uniform with that of 
other states; and subordination to the 
federal commandcr-in-chicf only in time 
of war. Further, to the navy, which Ba¬ 
varia considered to be of importance only 
to North Germany, she would make no 
contribution. All these exceptions inevita¬ 
bly led to the further demand for a sep¬ 
arate budget. In foreign affairs, independ¬ 
ence was to be guaranteed by separate 
ambassadors; the Bundesrai must assent 
to a declaration of war, and in peace ne¬ 
gotiations Bavarian representatives should 
be present. Finally—and this was the most 
eneigetic claim to independence—Bavaria 
must have an absolute veto on any exten¬ 
sion of federal power and against all con¬ 
stitutional amendments affecting its num¬ 
ber of votes or its privileges, and it must 
have the presidency of the Bundesrat in 
the absence of Prussia. The more Bavaria 
wished, the more the other states de¬ 
manded. 

Bismarck, the Prussian fanatic, could 
realize what it meant for a state with a 
long independent history and a deeply 
founded individuality to surrender its 
sovereignty. Prussia had done this only 
because it was in a position to obtain 
much and give so little. The principle of 
graduated privileges was just and must 
be accepted. However, this graduation 
must be accomplished discreetly; neither 


must know what the other was asking or 
being offered. Negotiations, therefore, 
were conducted separately and privately. 
A tremendous amount of chicanery was 
practised; and even theft of territory wa.s 
arranged by secret agreements with Bis¬ 
marck! 

Finally, Bavaria succumbed rather than 
risk the po.ssibility of being the only state 
outside the Union; of individual W'ar with 
France; and of exclusion from the Zall- 
verem, which, in her peculiar geograph¬ 
ical position, would have been a disaster 
felt every day and by every class. One by 
one her pretensions were .surrendered: 
but she received considerable concessions, 
such as retention of her taxes on beer, 
her own postal administration, and sep¬ 
arate military forces and command. Yet 
it was bitter to lose full military freedom 
and submit to federal inspection of the 
anny, the federal oath, and federal de¬ 
termination of total military expenditure. 

Had Bismarck used all his available 
force, the empire might have been more 
clo.sely knit; but the powers of Europe 
were watchful and jealous. Nor did he 
desire anything much more unitary, for 
he was jealous of Prussian independence, 
riieii the King of Prussia, sw'caring never 
to be “Emperor of Germany,” became 
“Gennaii Emperor.” ^4 

The constitution was accepted with lit¬ 
tle opposition in Baden, Hesse, and Wiirt- 
temberg. In Bavaria the constitution was 
accepted in a few days by the lower cham¬ 
ber, by all except three votes. In the up¬ 
per chamber the Ultramontane majority 
reported adversely.^® Since there was no 
midway between acceptance or rejection 
and since the consequences of rejection 
were frightening, the constitution was ac- 


M Bismarck had let go the title Kaiser von 
Deutschland” on being convinced that the 
otlicr princes might take his title to be a claim 
to sovereignty in their states, and Parliament 
had used the alternative title ”Deutscher 
Kaiser.” William I made this into an issue 
with Bismarck, out of temper at Bismarck's 
growing power rather than out of any rational 
discrimination between the one title and the 
other. 

Cf. Bachem, op, cit., Vol. II, pp. 244-45. 
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ceptcd by io2 against 46, some Ultramon- 
tunes absenting themselves. 

All things produce their proper symbols, 
but none was ever so appropriate as a 
coronation in a vanquished land to in¬ 
augurate this federation, reared to virility 
by the Prussian Mars, for only arms could 
expel Austria and exorcise that eneinv of 
monarchical federation, democracy. Since 
the people could not win their way to po¬ 
litical authority and to a federation based 
upon acknowledged utilities, fear and 
slaughter, ruthlessness, cruelty, and cun¬ 
ning were licensed. I'or the despotic prince 
of a sovereign state has all to lose, while 
the individual voter may believe that he 
personallv loses hardly anything when he 
consents to give up a fractioti of his morsel 
of sovereignty. The prince must be made 
to fear the consequences of his refusal. 
But every force in politics demands its 
price and is, in some way, paid for. Tlie 
German Empire paid for its federal advan¬ 
tages by the burden of Pnessian hegemony 
and the emasculation of liberalism. It was 
not until the originally needful operation 
had been performed—the transformation 
of the monarchy into a democracy, by a 
violent assertion of popular rights in No¬ 
vember, 1918—tliat the empire at last 
arrived at a less strained, a more peaceful, 
and more unitary federation, distinctly 
more unitary in the scope of federal 
powers than Australia, Canada, and the 
United States, but less unified in common 
administration than the latter. 

SAMENESS OF MOTIVES, DIFFERENCE OF FATE 
IN FEDERATIONS 

T'hus, in the formation of federations the 
impulses have been given by spiritual 
ideals of national unity, by the prospect 
of the fullest extension of certain desired 
rights, by the economic motive, by a com¬ 
mon language and literature, by consid¬ 
erations of defense and international pres¬ 
tige, by the peaceful settlement of fears 
produced by the contiguity of human 
groups which tend to form collective dis¬ 
likes, by the amicable resolution of com¬ 
mon problems, and by the energies and 
aspirations of specific leaders. On the 
other hand, racial, cultural, religious, and 


economic differences obstruct the forma¬ 
tion of the great state, while personal de¬ 
sires for prestige, wliich can be satisfied 
only in a small and separate polity, add 
to the separative force. 

Before we turn to an analytical account 
of government institutions and ideas, let 
us compare and have before us the bare 
facts of their territorial extent. 


Vnitaiy Stales 

Area, in 
sq. miles 

in 

millions 

Great Britain (ex¬ 
cluding N. Ireland) 

88,43!} 

47-9 

France 

212,659 

38. 

Federal Slates 
United States 

2 - 97 .H »774 

M 5 ' 

Switzerland 

15.940 

4 3 

Australia 

8,974.581 

9-9 

Canada 

3.684.783 

11.5 

Germany 

00 

69.6 

USSR (this includes 
Carpatho-Ukraine, 
Baltic repiildics, oc¬ 
cupied P 01 a n d, 

lands returned by 
Roumania) 

9 . 6 « 9 - 79 ' 

ms 


There is a tremendous disparity in the 
size, density of popubtt^on, and climatic 
and economic range. 1 he U'lited States, 
for example, contains nearly 34 times as 
many people as Switzerland and has an 
area about 1B0 times as large. 1 he climatic 
and economic range of Ametii \ Canada, 
and Australia is enormously t't -ater than 
that of Germany. Hence a wide v effective 
and compelling diversity. Broadly we can 
say that, other things being ecpial, sheer 
size makes any governmental system dith 
cult: the larger the area, the more diverse 
the interests and the greater the extent 
of decentralization; the sparser the popu¬ 
lation, the greater the decentralization; 
the smaller the area, the greater the con¬ 
tiguity and centralization, and the less 
the diversity of interests; the denser the 
population, evenly distributed over large 
areas of federation, the greater the cen¬ 
tralization. 

But athwart these facts lie differences of 
religion, secular culture, and the accidents 
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federalism: 

of history, and these give extra and differ¬ 
entiating turns to the pattern. Of these 
differences, the most marked is displayed 
by the centralization of Russian govern¬ 
ment, w'Jjethcr under the Tsars or under 
the Soviet form. The centralizing forces of 
Kiev and Moscow, fighting against the 
Monged invasion and two hundred years 
of occupation, left nothing but a central¬ 
ized, absolute, and total regime, which 
swallowed the Church as well, and ideo¬ 
logical fervor lias in our own time made 
more drastic the authority of the capital.^* 

CONTRASIS BKTWKF.N AMERICAN AND 
CFRMAN FEDERALISM 

'The consequences of such marked differ¬ 
ence between the territorial extent and 
the sociolrigical history of Germany is a 
striking contrast in their federal institu¬ 
tions. 

Relative Power of the Component 
States. Whereas, in the American union, 
all states were given an equal status, ex¬ 
cept for their numerical representation in 
the House of Representatives, in (]^ermany 
some of the states received a particularly 
favored position. Most iniportuni was the 
fact that Prussia was hereditarily endowed 
with the office of chief executive—that is. 
the Emperor and Chancellor together, for 
the King of Prussia was always to be the 
German Emperor or Kaiser, and he ap¬ 
pointed the Imperial Chancellor. Since 
these two were supreme in the conduct of 
foreign relations, and since also, the Em¬ 
peror appointed as Chancellor the Prime 
Minister of Prussia, the predominance 
of Prussia was assured. Especially was this 
so since the sovereign power was not 
acknowledged to be in the people and 
therefore exercisable in the Reichstag for 
them. If it lay anywhere other tlian in 
the Emperor, then it must be in the 
Bundesrat —that is. the Federal Council, 
a second chamber like the United States 
Senate, but actually the sovereign repre¬ 
ss Cf. B. H. Sumner, Short History of Russia 
(New York, 19.13); Edward Crank.shaw, Russia 
and the Russians (New York, 1948); and the 
various works already cited on economic plan¬ 
ning. 


sentatives of the states’ governments and 
avowedly representing their sovereignty. 
The Bundesrat had the final sanctioning 
power in the making of law; constitu¬ 
tional amendments could be passed only 
by a special form of vote w'ithin it; and 
it settled disputes between the Reich and 
the states and between the states them¬ 
selves. But in the United States, the 
amending power lay with both houses and 
with the people (see Chap, g above), while 
interstate and nation-state disputes were 
in various forms subject to the jurisdic¬ 
tion of the Supreme Court, a judicial 
body. Thus in Germany, the hegemony of 
one state was acknowledged; not $0 in the 
United States. 

Distribution of Powers. In the United 
States legislative powers were distributed 
by means of assigning a short but preg¬ 
nant list of powers to the national legisla¬ 
ture, while the rest were reserved to the 
states or to the people: and some, again, 
were denied to both the nation and the 
states. The first category allowed of a vast 
development of federal power, by judicial 
interpretation (see Chap. 9 above). Yet the 
distribution caused frustration and con¬ 
fusions due to the pressure of economic 
and social conditions and ideals when con¬ 
fronted with the various and unequal 
initiative of nation and states, and wdth 
their very diverse capacity, in area and 
financial ability, to make law and enforce 
it. 

In Germany, the difficulty of inducing 
the states (mainly governed by kings or 
princes) to yield up their sovereignty 
caused the legislative powers assigned to 
the Reich to be very meager, and the resi¬ 
due to the states to be very great, though 
some of these were ludicrously small in 
population. Furthermore, some of the 
states were put in more favorable posi¬ 
tions than others. Bavaria was allowed full 
power over her railways and her posts and 
telegraphs, and Wiirttemberg over the lat¬ 
ter; and both these states and Saxony had 
considerable though not complete auton¬ 
omy over their armed forces and contin¬ 
gents for the Reich army. In the German 
system all powers were either assigned to 
the Reich or reserved, ipso facto, to the 
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states: there were no limitations on the 
power of both governinenls, as described 
in the discussion of the American system 
in Chapter 9 above. 

The Administration of the Laws showed 
also a marked divergence. I'he United 
States changed over from the Confedera¬ 
tion's method of leaving administration to 
the states, to direct administration by the 
nation of all matters coining under its 
own legislative power and under the 
power of its president. However, the Ger¬ 
man method was tantamount to that which 
the United States had abandoned: namely, 
the administration of almost all Reich 
affairs by the state governments through 
their own public services. 'Thus there was 
Reich administration in foreign affairs, 
ill naval and military affairs, and (with 
the reservations already noticed) in j^osts 
and telegraphs—but not in taxes and cus¬ 
toms! In tlie United States, the nation 
merely required that its agencies and 
officers should not be obstructed in their 
administration as they applied it to in¬ 
dividuals everywhere in the Union, and 
this assurance they obtained in several 
c ia.ssic cases decided by the Supreme Court. 
In Germany, the Reich was obliged to 
seek good administration where it legis¬ 
lated by supervision—that is, a kind of in¬ 
spection which was mainly applicable at 
the top management level and which only 
with dilficulty penetrated on specific occa¬ 
sions to the lower levels A diplomatic 
process of negotiation between Reich and 
state government was necessary to obtain 
results. A dispute could be finally referred 
to the Bundesrat. T’his, being a body of 
sovereign representatives, or ambassaclors, 
could hardly secure enforcement. The 
larger states were immune from enforce¬ 
ment. Prussia above all, for in her case 
the supreme Reich executive and the su¬ 
preme executive of Prussia, and some of 
the Ret, h ministers and Prussian minis¬ 
ters, were the very same persons. Further, 
the Chancellor had the constitutional 
power to make orders for administrative 
fulfillment of the laws. In the end, the 
logic of such a federal arrangement led to 
enforcement by punitive action, Reichs- 
exekution, or “federal execution,” direct 


action upon a state. But such could not 
possibly be exercised, in fact, against a 
state so big as Prussia; and reciprocity 
therefore required that it be not threat¬ 
ened against any other. This weakened 
federal authority. 

Distribution of Power within the Legis¬ 
lature, In the legislature, the United States 
House of Representatives and the Senate 
occupy an equal position of authority, ex¬ 
cept that financial legislation must be ini¬ 
tiated by the lower chamber, conformably 
with traditional respect lor the )>opular 
basis of a democratic system. But the 
Senate was endowed with extra powers in 
executive appointments, the conduct of 
foreign affairs, and the making of treaties. 
In the German system, though the Reichs¬ 
tag was founded on universal sufirage 
(ruined in effect by obsolete apportion¬ 
ment), final })ower of accepting legislation 
lay with the Bundesrat, an appointed 
body. Since the preponderance of repre¬ 
sentation herein w'as given to Prussia, 
and since in the government of Prussia 
the conservative Eastern parts dominated 
the rest because the system of representa¬ 
tion designedly favored tlie country 
against the town and the East against the 
Outer and West, Pruvsian roaservatism 
limited the relatively liOcral cliaracter of 
the Reichstag. 

Power of the Upper Chamber. The spe¬ 
cial power and prolilems of the union of 
Prussia and the smaller slates was revealed 
in the stark contrast of voiutg stioiigth 
in th': American Senate with tiiat in the 
Bundesrat. In the Senate, by the Great 
Compromise of the Philadclphi j conven¬ 
tion, all states were represented equally. 
In the Bundesrat, the states were repre¬ 
sented according to an impression of their 
size, population, and political weight, re¬ 
sulting in a very considerable diversity of 
representation. Prussia had a decided pre¬ 
dominance. This had its effect in legisla¬ 
tion: in the control of administration; in 
fear of or disdain for federal enforcement 
measures; and in constitutional amend¬ 
ment. The amendment clause provided 
that however the Bundesrat agreed upon 
an amendment (and the process would 
have to be one of negotiation among sov- 
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ereigns), if fourteen votes were cast 
against it, it was defeated. As Prussia pos¬ 
sessed seventeen votes in 1871, and later 
acquired more, her interests were safe¬ 
guarded; so also combinations of the other 
stales—especially Bavaria. Wiirttemlierg, 
and Saxony, who had, six, four, and four 
respectively—could protect themselves. 
Prussia in 1871 had five sixths of the total 
population of the Reich, and could have 
demanded forty-five votes or more out of 
the fifty-eight voles in the Bundesral. 

powers of the Judiciary. In the exercise 
of judicial power, the United Slates as¬ 
signed to federal courts, in inferior and 
appellate instances, the judgment of cases 
arising out of the constitution and the laws 
if passed, and the validity of state legisla¬ 
tion and executive action under the 
United Stares consritution. It left to the 
state courts the rendering of judgment in 
cases involving state affairs and inferior 
suits involving the United States constitu¬ 
tion on the way up to appeal. But in 
Germany, ail judicial actions came before 
state courts only, though procedure was 
given uniformity by a Reich series of 
statutes, and, of course, the state courts 
were interpreting several Reich laws and 
codes, the detailed regulations and com¬ 
mentaries on which produced an assimila¬ 
tion of judgments. Judgment rendered in 
any state court was valid all over the 
nation. It was not till 1879 that the Reich^ 
gericht was established, a supreme appel¬ 
late court which heard apjieals from the 
state Supreme Courts in all civil and crim¬ 
inal matters, but which was effective only 
if the state decisions had infringed a 
Reich law. 

Financial Powers of Nation and States. 
Finally, in the United States, with small 
and removable limitations, both nation 
and slates were given the enjoyment of 
independent powers of taxation. Once the 
constitutional limitation on the power of 
the nation to raise an income tax had 
been removed by the 17th amendment, 
the chief difficulty in American federal- 
state finances was the effect of growing 
competition between nation and states for 
mounting sources of revenue to meet social 
expenditures and to provide for rewards 


and sanctions for the regulating effort 
of both governments. But in Germany, 
quite other difficulties dogged the federal 
finances. In the main, customs duties were 
assigned for the Reich's needs, while 
whatever more was necessary to meet its 
budget w'as supplied by proportional con¬ 
tributions from the states. This system 
gave the last w'ord to the states. However, 
customs duties mounted with the increase 
in tariffs, and w'iih the rise in the volume 
of commerce. A statute of 1879, therefore, 
was enacted whicii enabled the Reichstag 
from time to time to assign to the Reich 
a fixed sum out of the customs revenues: 
the excess went to the states! But the 
amount so assigned was suih us to leave 
the Reich still in defitii: and st> the states 
received a coutril)ution from the Reich 
and crossed this with a lontribuiion from 
their treasuries back to the Reich! 

THE NEf:ESSlTy AND THE DH-FICULTIES 
OF FEDERALISM 

The historical conditions under which 
certain states came into existence, or the 
continuing large extent of the area under 
a single government, have forced some 
politics to be federal. In addition, up to a 
point, the virtues of decentralization 
merit perpetuation. They are: (i) experi¬ 
mentation; (2) limitation of damage to 
the area which makes mistakes, and the 
value of example where the innovators 
are successful: (3) dear acquaintance by 
the government with the local situation 
to be solved; and (4) the possibility of 
personal interest in day-by-day govern¬ 
ment and personal pre,ssurc for remedy of 
grievous situations.'*^^ 

It cannot be denied that federalism has 
its disadvantages. (1) It is financially ex¬ 
pensive, since there is much duplication 
of administrative machinery and pro¬ 
cedure. It is wasteful of time and energy, 
in that it depends on much negotiation, 
political and administrative, to secure uni¬ 
formity of law and proper administrative 
fulfilment thereof. It is also especially 

6TSce H. Finer, English Local Government 
(London, 1919), Chapter 1. 
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cUfficiik in the requirements for amend¬ 
ment.** It is, again, expensive because it 
does not allow of the full technical inte¬ 
gration required in such services as trans¬ 
port, utilities, health, and employment 
placement. From this point of view, fed¬ 
eralism is a premium on the irrational, in 
finance, area, and personnel. Government 
already has enough problems of decentral¬ 
ization and diversity, without this addi¬ 
tional obotruction. 

(2) Federalism is confusing to the public 
and has awkward results on personal rights 
and obligations. For example, in the 
United States the greatest fiscal confusion 
reigns; Who properly owes what to which 
authority? So involved is this question 
that simplification and reason arc bafned, 
even where vas» tax research bodies have 
been established to clarify the situation. 
One’s rights in such matters as insurance, 
marriage, and divorce, the status ol mar¬ 
ried women, barikrujitty, and social assist¬ 
ance, are most difficult to discover. So, also, 
regarding the acceptance of re.sponsibility 
for social and economic regulation or as¬ 
sistance by the various authorities: each 
waits on the other, often le.ss to secure an 
opportunity for action than to deny it to 
the agency which has assumed it. It might 
be ventured that the <|iiality of govern¬ 
ment at the center is a function of an in¬ 
tegral nation-wide focus of attention upon 
it. This aileiuion, federalism disiniegratcs. 

(j{) 'Fhere are governmental tasks which 
federalism does not succeed in doing, be¬ 
cause, being a product of bygone decades 
and even centuries, the distribution of 
I>owcrs resists the centralization essential 
to various modern large-.scale economic 
and .social needs. Crime, for instance, is 

** Cf. Chap. 8 above. Cf. Herman Finer. “The 
Case for Local Government,” Public Adminis¬ 
tration Review, Autumn, 1942: cf. also G. C. S. 
Henson, The New CrniraUzaiion (New York, 
1941); alvn Herman Finer, English Local Gov¬ 
ernment, ^\.\\ edition (London, 1949). 

*wCf. J. A. Maxwell, The fiscal Impact of 
federalism in the United States (Harvard, 
and Sen. Doc. 69, 78th Cong., 1st sc.ss„ 
federal. State and Loral Government Fiscal 
Relations. 

®J’Cf. series published by Public .Admini.stra- 
tioti Clearing House (131^ East 6<»lh Street, 
Chicago) on various federal functions. 


especially difficult to control. A unified 
industry and society have overtaken a dis¬ 
integrated power to regulate, control, and 
utilize them.«i 

The nation and the states are criss¬ 
crossed with lines of agreement and col¬ 
laborative authority, designed to lace to¬ 
gether what the constitution has put asun¬ 
der. This we shall appreciate in particular 
by a mere glance at recent developments 
in the United States, it being necessarily as¬ 
sumed that the student is familiar with the 
general features of the system. .And, in the 
next chapter, special attention is paid to 
federali.sni in Germany becau.se it is a con¬ 
tinuing problem in modern government. 

MAIN TRENDS OF FEDERAI.ISM IN THE 
UNITED STATES 

The United States, it is manifest, is mov¬ 
ing swiftly towards a unified economic 
and social system, coextensive with its 
whole territory.*- Economical administra¬ 
tion requires large-scale operation (up to 
a point, if it is to be efficient). The ad¬ 
vancement of health, labor, manufactures, 
rominerte, and morals in one state 
can be frustrated by the backwardness 
of its neighbors—an iinchalleTipeable ex¬ 
ample is iiTiemployr i'l fit-insurance .sys¬ 
tems. Higher taxes am! ^etter iahor stand¬ 
ards over the level of other states have 
been followed by the migration of em¬ 
ployers and their industries to lesser- 
taxed places®* (see the Supn ru; C>urt’s 
acknowledgment of this in liv: social se¬ 
curity cases). Free mobility of I ibor and 
capital to their best pro.spects can be and 
has been obstructed by state and local 
differences of taxation, by licen.sing. and, 
among other things, by an Employment 

Cf. A. Millspaugh, Crime Control by the 
National Government (Urookitigs, 1937). 

62 J. K. Hart, “A tinified Economy and .Stai.c.s 
Rights,” Annals, Amertcan Academy of Polit¬ 
ical Science, May, 1936. 

6* Harold Groves, “ Fax Differential and Re¬ 
location of Industries,” 31st Annual Confer¬ 
ence on Taxation of National Tax .AssrK:ia- 
lion, 1935, pp. 557'6 i. Temporary National 
Economic Committee (l‘.S. (iovernment 
Printing Office), monograph, Interstate Eco¬ 
nomic Barriers. 
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Placement Service broken into forty-eight 
parts, each without any concept of the 
opportunities or deterrents to be en¬ 
countered in sister states, which are yet 
part of a single country. Some states have 
even established barriers to migrants and 
commerce from other states, such as the 
application of sanitary regulations for 
persons or commodities, or the imposition 
of special charges or of licenses for trans¬ 
port vehicles.®^ 

Of crourse. whenever people and com¬ 
modities arc in “interstate” commerce, the 
federal government may legislate and has 
legislated uniform conditions: or, where it 
has the power, it can formulate and has 
formulated different principles to suit dif¬ 
ferent geographical and social conditions. 
But what is to be done where the popular 
desire for a higher standard of living, keen 
as it is, beats vainly against the poverty, 
the ungenerosity, the ignorance, or the 
corruption of s^iine state governments, yet 
where a uniform reasonable standard for 
all is a condition of the .successful fulfill- 
menl of such desire? Must children bom in 
poorer states be doomed to infcri<jr educa¬ 
tion? Must some states permanently 
suffer from inferior housing, corrupt in¬ 
surance inspection, and business corpora¬ 
tions whose charter has been obtained in 
complaisant states administered by officials 
of easy virtue? Must natural reserves, like 
water power, remain in the hands of do- 
nothing states legislatures? Shall the 
utilities which are not interstate but 
which are still part and parcel of the na¬ 
tional economy be immune from regula¬ 
tion by the Federal Power Commission? 
How is a nationwide market to be assured 
its uniformities of freedom or concerted 
regulation? How can meats and other 

•*F. F. Melder, Agricultural Quarantine as 
Trade Barrier (Chicago: Council of Stale 
Governments, 1939) and State Trade Walls 
(New York. 1959). 

«» Report, President's Advisory Committee on 
Education, 1938. Tables 1 and 2, pages 225-26, 
on the differences in educational expenditure 
per child in the various states; see also Re¬ 
ports of the President’s (Mr. Truman’s) Com¬ 
mission on Higher Education in the United 
States, December, 1947; and subsequent 
volumes. 


foods and drinks which are produced and 
distributed under interstate commerce, 
and so are subject to high standards of 
federal inspection, compete with com¬ 
modities displayed side by side but pro¬ 
duced within the state, possibly under the 
feeblest standards of cleanliness and 
purity? How can the moral interests of 
the states which prohibit or heavily regu¬ 
late the alcoholic liquor traffic be de¬ 
fended? How can a national force assist 
the local agencies of crime control? 

Is the agriculture of the United States 
to be treated as one unit, and, accordingly, 
is its policy of production and marketing 
to be uniformly regulated, especially in 
view of international agreements entered 
into by the federal government concern¬ 
ing the sale of certain primary farm com¬ 
modities on the in tenia lional market? 
1$ the federal authority to say that the 
marginal lands within a single state are to 
be abandoned in keeping with a national 
plan of soil conservation? 

New Deal legislation and the Supreme 
Court's attitude thereto have clearly 
drawn attention to the rapid develop¬ 
ment of centralization, but they have also 
strongly emphasized the recognition of 
the need for the reallocation of powers in 
a new balance, not excluding strong local 
organs of government.®* 

The United States constitution is. from 
this point of view, under tremendous 
strain, a strain even heavier than the 
similar pressures revealed by the Royal 
Commission on the Australian Constitu- 
tion.®7 and by the Rowell-Sirois Report 
on Canadian Dominion-Provincial Rela¬ 
tionships.*® Devices have therefore been 
sought, and some applied, whereby the 

*« Cf. David Fellman, “Ten Years of the Su¬ 
preme Court: 1937-1947, Federalism,” in 
American Political Science Review, December, 
1947, p. 1142 et seq. and V. M. Barnett, ibid., 
p. 1170 et seq., "The Power to Regulate Com¬ 
merce." 

*7 Royal Commission on the Australian Con¬ 
stitution. 1929: cf. also defeat by referendum 
of attempt to increase Commonwealth powers, 
in August, 1944. 

A8 Reports of Royal Commission on Dominion- 
Provincial Relations (the Sirois Report), 3 vols. 
(Ottawa, 1940); and the series of studies in 
appendices, 8 vols., 938-39. 
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federal government may assume the neces¬ 
sary additional authority. This has come 
about either by initiative where the states 
have not as yet used their own powers at 
all, or by extension of the federal sphere 
of “general welfare,” or “taxing.” or 
“interstate” commerce powers. There has 
been a kind of transference of power from 
the stales where these have used their 
authority, but inadequately, wherever the 
services which require large-scale treat¬ 
ment for full efliriency for the state no 
less than for all its neighbors in the Re¬ 
public; the most recent instance is insur¬ 
ance.**® Remedies for excessive state dis¬ 
integration of the national economy and 
society are necessarily incomplete and in¬ 
direct, for they have to pass the censor¬ 
ship of a Congress composed of representa¬ 
tives who hardly dare (at any rate openly 
and avowedly) to prefer the laigcr loyalty 
to the smaller, and of the Supreme Court. 

It is impossible here to do more than 
merely indicate the chief methods used to 
bring about a higher degree of govern- 
memal integration.^® (i) There is a grow¬ 
ing tendency to uniform state action, fos¬ 
tered by the voluntary Council of State 
Governments and the National Council of 
Commissioners on Uniform State Laws.^* 
Yet action by the former is very slow and 
incomplete, admits of continued diversi¬ 
ties, and is always uncertain since it de¬ 
pends on subsequent action by the state 
legislatures. Indeed, on the average, each 
of the uniform laws agreed upon (and it 
takes years to reach agreements) is 
adopted by only one fourth of the states, 

«» US. v. South Eastern Underwriters Associa¬ 
tion; decision given in a court of seven by a 
majority of one. Cf. Thomas Reed Powell, “In¬ 
surance is Commerce,” Harvard Law Review, 
September, 1944. 

TO For recent suiveys of the problem and the 
growing solution, see J. P. Clark, The Rise of 
the New federalism (New York, 1938); G. C. S. 
Benson, The New Centralization (New York, 
194 1 )i and A. W. MacMahon, “Taking Stock 
of Federalism in the IJ.S.A.,” Canadian Jour¬ 
nal of Economics arid Political Science, May, 
1941. Cf. also V. O. Key, The Administration 
of Federal Grants to the States (Chicago, 1941). 
Ti W. B. Graves, Uniform State Action (Chapel 
Hill, 1934; and W. B. Graves, ed., “Inter¬ 
governmental Relations,” Annals, American 
Academy of Political Science, January, 1940. 


while in important matters the Council's 
work is altogether jilted. (2) There is some 
slight influence exerted by the Conference 
of (State) Governors, sometimes meeting 
with federal oflicials. 

(3) A much more important mechan¬ 
ism of the readjustment of federal-state 
powers is the federal grant-in-aid.T^* The 
federal government pays funds to the 
states, and sometimes directly to the cities 
and counties, to implement a federal 
statute.Ts The grants are given provided 
that federal standards are fulfilled by the 
state governments, in respect of the pur¬ 
poses and principles of the service in ques¬ 
tion, the structure and procedure of ad¬ 
ministration. the recniitmcnt and manage¬ 
ment of personnel, the furnishing of 
reports, and submission to federal inspec¬ 
tion. Either or all of these conditions are 
applied in varying measure according to 
the nature of the service to be adminis¬ 
tered by this developing and peculiar part¬ 
nership between national and state gov¬ 
ernments, and according to the quality of 
feeling in each case about the independ¬ 
ence of states as against the advantages to 
be derived from federal assistance. 

(4) Sometimes free skilled assistance in 
terms of advice or collaboration is ren¬ 
dered by the federa! ;iOvernment to the 
sutes. Here the action of the states is 
supplemented without obligation on their 
part, as for instance, by expert advice from 
the (now defunct) National Resources 
Planning Board or the Feder al Buieau of 
Investigation, or by the training of local 
officers at the FBI's police school. 

(5) There is the growing practice by the 
federal government of conducting its own 
administrative agencies (e.g., the Farm 
Security Administration) and those in 
which it collaborates with the states 
through grants-in-aid (e.g., the Social Se¬ 
curity Administration) in laige regions, 
which include several states, with more or 
less of a common economic or social char¬ 
acter imprinted by their geographical re- 

T2 Cf. Key, op. cit. 

7 > Report, National Resources Planning 
Board, Federal Relations to Urban Govern¬ 
ment (US. Government Printing Office, 1936), 
Vol. I, part II. 
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lationsJiips. by the character of their pro¬ 
duction, or by their contiguity. 7 -* But so 
far there is only one truly regional gov¬ 
ernmental agency of the federal govern¬ 
ment (perhaps two, if we add Boulder 
Dam, tlie product of a compact made by 
seven states regarding the uses of the Colo¬ 
rado River), it is the Tennessee Valley 
Authority.""' Yet these regional arrange¬ 
ments are by themselves no .substantial 
modifiers of state powers or of the diver¬ 
gencies in their u.sc. The states are the 
w'cak links in the American system of 
government, so much so that the federal 
gcjverilinent has been tempted to by-pass 
them and cooperate directly with the 
great cities, or has sought, but hitherto 
not substaniially found, a regional solu¬ 
tion. It is improbable that the 'rV.\ can 
be a model for the rest of tlie country, for 
it came into existence to solve a precise 
local problem based upon more than 
usually specific features. Other vallc^y re¬ 
gions, for example, the Missouri and 
.Arkansas, have been proposed, and they 
will certainly be of benefit in the solution 
of the two or three peculiar local prob¬ 
lems of their area. But it is surely impos¬ 
sible to envi.sage American government 
conducted through u congeries of very 
diverse valley regions or of regions cjn any 
other geographical basis pure and .simple. 
The way of the grant-in-aid to the states 
and the cities is at present discernible as 
the line of maximum progress in the read¬ 
justment of federal-state powers in an age 
which cries out for government yet under¬ 
stands the need not only to administra¬ 
tive deccntrali/ation but to considerable 
local autonomy.'^^ 

74 Repoit, National Resources Committee, 
Regional Factors in National Planning and 
Development (U.S. Govcinmeni Piiiiiing 
Office, 1935). 

75 Cf. Herman Finer, Tennessee Valley Au¬ 
thority (Montreal: International Labour Office, 
ig-M): Herman Pritchett, TVA: A Study in 
Public Administration (Chapel Hill, 1913); 
and David Idlieiithal, T.V.A.: Democracy 
Marches On (New York, 1944). 

76 “A Symposium on Regional Planning,” 
Iowa Law Review, January, 1947. 

77 Cf. Repoit, Federalism and Intergmtem- 
mental Relations, by William . 4 ndcrson, being 
**A Budget of Suggestions for Research” (Chi- 


TERRITORIAL FABRIC OF STATE 
INTERNATIONAL FEDERATION 

The terrible results of World War I, and 
in part the weaknesses and yet in part also 
the promise of the League of Nations, 
produced impulses toward a “United 
.States of Europe.'’ The principal bid was 
made by the nation with the most to fear 
frarn isolation—France.^** The effort was 
abortive. The idea lived on in the minds 
of .some individuals and societies outside 
the groups of practical politicians in the 
League,*^ and was powerfully influenced 
by the miseries and devastation of World 
War 11.86 It Yras not difficult to formulate 
a plan of federal union. It is never difficult 
in matters of government to invent ma¬ 
chinery; the question is, does the will to 
action exist?—w'ithout it machinery is 
doomed.®^ 

What stood in the wray of such proposals 
was Tiatioiialism, the spirit wc have hither¬ 
to prociaiitied to be unifying w’ithin the 
state. Such a “particularist” spirit we have 
seen to be at work wdthin Germany, and 
such a spirit we saw had to be overcome in 
the American, Australian, (Canadian, and 
other forms of federalism. But in these in¬ 
stances, deeply as state or sectional patriot¬ 
ism was felt, it was as nothing compared 
with the spirit of separation and contrast, 
rising to the plane of sustained hostility, 
prevalent in the relationship between na¬ 
tions. For tho.se elements which produce 
a sentiment of commonalty within the 
nations are precisely those which sever 

cago: Public Administration Service, 1946), 
in the preparation of which the pre.sent au- 
llior had .some part. See also Dorothy G. 
Tompkins, Materials for the Study of Federal 
Government (Chicago, 1948). 

78 Cf. Biiand’s Memorandum on the Organi¬ 
zation of liuropean Federal Union (New 
York: Carnegie Endowment tor International 
Peace, 1930): and Replies of 26 Governments 
of liurope to M. Briand’s Memorandum (same 
publisher, 1930). 

70 Cf. Edouard Herriot, The United States of 
Europe (New York, 1930). 

80 Clarence Slreit, Union Now with Great 
Britain (New York, 1941); and Percy Corbett, 
Post Worlds (New York, 1942). 

81 Cf. Ivor Jennings, A Federation for Western 
Eiirttpe (New York, 1940): and R. Mackay, 
Federal Europe (London, 1940); cf. also a truly 
great work, Lionel Curtis, Civitas Dei (Lon¬ 
don, 1934). 
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them. Every nation is a tough, persistent, 
corporate body, with a collective person¬ 
ality stoutly different from all others. As 
Hobbes said, each is “an artificial Man.“ 

This confident nationalism is no capri¬ 
cious triviality, no fantasy, but something 
which has grown out of the location, 
climate, resources, economic occupations, 
and the vicissitudes of history peculiar to 
the locality, it has been influenced by the 
nature of the immediate neighboring na¬ 
tional groups, as well as by isolation or 
seirii-isolaiion, which w'as the lot of all of 
them, let it be well remembered, for long 
(enturies before the very recent develop¬ 
ment of rapid and vivid communications. 
Each has formed a separate ciiltnre, com¬ 
pact of a different language, alphabet (in 
some cases), literature, songs, stories, man¬ 
ners, religion, proverbial wisdom, philoso¬ 
phy, everyday courtesies, standard of liv¬ 
ing and production and consumption 
habits, and—issuing from all and standing 
above all—laws and government and the 
spirit in which they are used. What was 
built in six hundred years cannot be 
abolished in six or in sixiy; and some na¬ 
tional differences are as desirable as the 
diversity we delight to see among indi- 
viduals.«2 

It is of special interest to notice that the 
attempt at economic federalism—which 
W'as broached at the time the European 
Recovery Program was being cfinsidercd 
by sixteen European nations, with the aid 
aijd comfort of the United States—could 
not go very far, not beyond the standing 
organs barely sufficient for implementing 
that plan. It is also noteworthy that fear 
of the U.S.S.R. succeeded in bringing 
about a union of Britain, France, Holland, 
Belgium, Luxembourg,—the so-called 
*'Western Union”—in a fairly far-reach¬ 
ing pact of friendship and mutual assist¬ 
ance in the case of attack on any one of 
them. But the tenuousness of the au¬ 
thority of the United Nations Organiza¬ 
tion is proof positive, alas, of the present 
impossibility of more substantial advance 
towards a federation, even as unified and 

**Cf. Herman Finer, Americans Destiny (New 
York, 1947). Chap. V. 


internally peaceful and just as the Ger¬ 
man Federation of 1H71, which was far 
from the more considerable union ex¬ 
emplified in the United States of America. 

I LDllRAI.lSM AS THE GUARANTEE OF 
LIBERALISM 

The opinions of Lord Acton, a great lib¬ 
eral —so great a liberal, indeed, that he 
could scarcely applaud any action w'hat- 
ever taken cither by governments or in¬ 
dividual men—have given rise to the erro¬ 
neous view that federalism is in itself a 
deliberately contrived guarantee of civil 
liberties. Thus, Acton said: 

Of all checks on democracy, federation has 
been the most clFicarious and the most am- 
gcnial . . . The federal system limits and 
restrains the sovereign power by dividing it 
and by assigning to Ciovernnient only certain 
defined rights. It is the only metlicxl of curb¬ 
ing not only the majority but the power of 
the whole people. 

Dicta of this kind are sweet as honey to 
dogmatic champions of laissez faire like 
Hayek.s^ And the reductio ad absurdum 
is to advocate the further disintegration of 
the nation, the state, and the great society. 
But the doctrine is WTong. First, federal¬ 
ism is not, historically, a deliberate decen¬ 
tralization starting frc3m a centralized 
state: it is, on the contrary, a process of 
concentrating power by uniting previ¬ 
ously independent and sovereign or al¬ 
most sovereign states or pievinces. 
Second, sovereign power is not limited 
and restrained by dividing it airtong .states 
and national goveinnient: in some federa¬ 
tions all the powers of government are, in 
fact, assigned to one or the other author¬ 
ity. What struck Acton was the experience 
of the United States: and he observed it 
at a time when she had not yet reached 
the point of heavy social and economic 
activity by states and federal government 
(he goes back to before Munn v. Illinois, 
1877 1 ). And, even more important, he 
seems not to have noticed that what re- 


Bs £.g„ Acton, Essays on Freedom and Power 
(Boston, 1948}, p. 163. 

B 4 Cf. Road to Serfdom (Chicago, 1945), p* 
*19 ff. 
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strained American government most was 
the interpretation of the Bill of Rights 
and the duc>process clauses in both state 
and federal governments. It is the constitu¬ 
tional limitations, the prohibitions on cer¬ 
tain activities by any government, that 
offers the minority and the individual the 
guarantees Acton considers to be essential 
to liberalism. Indeed, some federations 
have been absolutist: like the German 
Reich, from 1871 to 1918. We hardly care 
to adduce the Soviet Union! 

The most that can be said is that if we 
omit the truly tempering effect of the Bill 
of Rights (which prohibits governmental 
power, reserving action, and therefore, if 
necessary, coercion, to the people) then 

On this general theme see Rosaie Pound, 
C. H. Mcilwain, and R. F. Nichols, Federalism 
as a iJernocralic Process (Rutgers, 1942). 


the distribution of powers, federally, is 
an obstruction to government, but it 
is not a really serious obstructiosi.^^ It is 
a guarantee of inefficient and expensive 
government rather than a guarantee of 
liberal government. Liberalism and re¬ 
sponsibility are to be sought in other de¬ 
vices. It should not be foigotien that 
Acton was so intemperate about liberalism 
tliat, as a young man, he was prepared to 
condone the continuation of slavery in 
the Southern states rather than have the 
United States united by the compulsion 
of the North.***^ Nor was he anxious to see 
the disintegration of the Austro-Hun¬ 
garian Empire to make way for the na¬ 
tional self-determination of its subject 
peoples. 


8® Acton, op. cil. 
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Federalism — Germany, igiS-^g 


1’he development of German federalism 
from the Reich of 1871 to that of Weimar 
in 1919. and beyond, to the iiazi unifica¬ 
tion, exhibits features so different from 
other federal systems that the problems 
and answers must be reviewed. Nor can it 
l>e ignored that the problems have yet to 
be answered, since a posi-World War II 
Germany will be reborn, on foundations 
still quite stubborn. 

THE FOUNDING OF THE WEIMAR 
REPUBLIC 

Comparison between the German empire 
of 1871 and that of 1919 reveals tremen¬ 
dous differences in spirit and organization. 

Political Background. Revolution 
(aused. the old powers to break down in 
November. 1918. The vital force of the 
union, Prussia's military prestige, had 
been destroyed by defeat. Democracy and 
socialism destroyed the dynasties. There 
was a momentary cry of “Free from 
Berlin," and murmurs for a South Ger¬ 
man republic. But the very forces which 
overthrew the old system established a 
new one—the unity of political parties 
across slate boundaries. The Majority 
Socialists, Independent Socialists, Sparta- 
cists, Democrats, and C^enter w'erc central¬ 
izers, iij virtue of their social and economic 
aspirations. A torrent of projects for a 
new constitution poured forth, all central¬ 
izing. 

The Council of People’s Commissaries 
in Berlin had, from the first, extended its 
hand over the whole of Germany, in the 


name of the “German Socialistic Repub¬ 
lic." ^ The states complained, and were 
invited to send delegates to Berlin, where 
the most generous devotion to German 
unity was expressed.2 The central author¬ 
ity, however, had been warned that it 
could not go too far. The calling of a 
National Assembly required that the 
People’s Commissaries should at once pro¬ 
ceed to draft a constitution. For this pur¬ 
pose they made Hugo Preusz Minister of 
the Interior. 

As a liberal and a professor of both 
constitutional and administrative law in 
centralist Berlin, Prcus7 had special qual- 
iffcations. A democrat by 'emperament 
and by conviction, he was devoid of 
sympathy either for the princes or for 
the hegemony of Prussia. A zealous advo¬ 
cate of a more integrated Gcmiany, his 
principles really became the new consti¬ 
tution. 

Toward a Unitary State. The constitu¬ 
tion of August 11, 1919, was strongly 
unitary. What were its dynamic forces? 
One was the abdication of the dynasties. 
Suddenly, forces w'hich had for generations 

1 Proclamation of November 12, 1918 and 
announcement of November 25, 1918. Cf. F. 
Purlitz, Deutscher Ceschichtskalendar (Die 
Deutsche Rei>olution, I, Berlin, November 
1918—February 1919), pp. 48-49 for the 
proclamation. 

2 “The maintenance of the Unity of Germany 
is an urgent neces.sity. All German races stand 
united in the German Republic. They promise 
to work resolutely for the unity of the Reich 
and against separatist attempts.’*—November 
25, 1918. Cf. Purlitz, op. cit., Vol. I, p. 58 ff. 
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successfully acted as a drag upon unity 
di.saf)pcaied, especially in Prussia. Further, 
Germany had attained a high degree of 
legislative and administrative unity dur¬ 
ing World War 1 . The process of integra¬ 
tion had shown those who operated it that 
a great deal of former particularism was 
wanton waste. Moreover, the war period 
had not ended for Germany in 1918 or 
J919: and the pressure for economy was 
immense. Therefore, that which appeared 
desirable in easier days to a rich people 
ceased to be worth its cost. Again, the 
National Assembly which made the con¬ 
stitution was elected by the whole people 
as an aggregate. 'Fhere was no participa¬ 
tion of the states as fonnal entities, but 
the Reich was divided into a number of 
constituencies w'ith mere geographical 
significance. Quite expressly, it was as a 
collection of individuals uniting for the 
performance of a solemn political act, and 
not as states, that the people were asked to 
vote—^at least by the vast majority of 
candidates. Social policy and democratic 
institutions were put into the foreground; 
greater unity seemed to be taken for 
granted. Fhe National Assembly was the 
final authority: neithet a body represent¬ 
ing the slates, nor ratification by the 
states, was to give validity to its work. (We 
show later how far the states qua states 
were consulted in the preparation of the 
constitution.) All these factors contributed 
to centralize the constitution. Yet one 
other element w'as quite as important as all 
of these put together: the position of 
Prussia. 

Prussia*5 Position, Prussia had made 
herself master ol Germany, but her mas¬ 
tership was not unchallenged. In particu¬ 
lar, Bavaria's jealousy had never been 
stilled; nor were the states which had 
been absorbed by her—Silesia, Hanover, 
the Rhineland districts—c|uite happy with¬ 
in her conserv^ativc grip. Since 1917 the 
problem of Germany’s future had become 
very laigely the problem of Prussia's 
future, for a Reichstag with large, liberal 
and socialist elements in it accorded badly 
with a Prussian Landtag heavily conserva¬ 
tive, and the whole Reich was vitally in¬ 
terested in the outcome of the problem 


of Prussian electoral reform. For Prussia 
in 1914 constituted over three fifths of the 
total German territory and contained 
more than two fifths of its population, 
Wliat was to be done with this great state? 
If the old system had continued, either 
Prussia or the Reich must have become 
increasingly dissatisfied. It was already 
within Prussia's administrative power to 
modify almost as she w'ished the effect of 
federal laws. Her position as the central 
w»ar-making state had caused the exacerba¬ 
tion of separatist feeling, since all ills 
seemed to come from Berlin. Bavaria com¬ 
plained of **Berlinerei/' that is Berlin's 
clumsiness, inefficiency, and favoritism. 
The parts of Prussia began to shake the 
framew^ork which contained them—not 
unaided by Allied propaganda. In the 
Rhineland and Westphalia, it was pre¬ 
tended that the disturbances at Berlin 
entitled them to form a separate state, 
and the bourgeoisie, the industrialists, 
and the Catholic Church saw great bene¬ 
fits in “freedom from Berlin." Both the 
Prussian and the Reich governments took 
a strong stand against such disruptive 
movements. 

There was no doubt that something 
must be done in a new constitution to 
reduce the actual predominance of Prussia, 
even beyond the creation of a democratic 
basis which was to be common to the 
whole Reich, The.se separatist movements 
and the antagoni.sm to Prussia gave Preusz 
his opportunity. Should the domestic in¬ 
stitutions of Prussia be assimilated to those 
of the re.st of Germany, her internal or¬ 
ganization decentralized, then her own 
separatism was reducible and the unifica¬ 
tion of the Reich promoted. All the signs 
favored such a development. 

The result of all the constitutional dis¬ 
cussions and projects between November 
9, 1918, and August 11, 1919, was the crea¬ 
tion of a federal state of such a high de¬ 
gree of unity that coii.stitutional lawyers 
and political scientists have found diffi¬ 
culty in giving it a sati.sfactory name. It 
was variously called.® 

8 Cf. the various commentaries to be referred 
to in future footnotes: Hans Nawiaskv. Der 
Bundesstaat als Rechtshe griff (Tubingen, 
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Original Published Draft, The original 
published draft of January 20, ignj, was 
completely saturated with unitarism. 
Preusz wanted the new German republic 
to be an entirely unitary popular state, 
founded on “the national self-conscious¬ 
ness of a self-organized people.” Replacing 
the undemocratic dytiastic divisions, local 
government would still be permitted to 
the states, allowing for some separatist 
spirit as part of the German pcditical 
character. 

Yet one state had far too much inde¬ 
pendence and weight: Prussia, with forty 
million out of a total of some seventy 
million people in all Germany. Her new 
destiny was to be fulfilled as somehow 
merged in the greater German nation 
which would stand above all the states. 
Preusz's original project provided lor the 
division of Prussia into eight separate 
states, the others in the federation being 
consolidated to form eight additional 
states, regardless of traditional boundaries, 
to suit modern economic and aclmiiiistra' 
tive needs. 

Separatism Cries, 'Halt!** The draft 
evoked an indignant outcry. The tempo¬ 
rary socialist rulers of Bavaria were anx¬ 
ious to make use of the widest possible 
powers for the realization of their social 
policies, while the bourgeoisie desired 
.separate and more favored treatment of 
Bavaria at the peace conference. What 
became of increasing importance in the 
later tensions in the Reich was that the 
nonsocialistic Bavarians created the Ba¬ 
varian People’s Party to secure the eco¬ 
nomic ancl financial independence of 
their state. Baden and Saxony resented 
central direction, especially since this was 
carried out by radical elements in Berlin. 
A violent storm was unlca.shed against 
territorial reorganization. 'The states all 
highly approved of centralization—^but 
none wished its own borders to be altered. 
Prussia, of course, having most to lose, 

1920); G. Anschiitz and C. Bilfingcr, et al,, in 
Bericht, Vereinigung der deutschen St ants- 
rechtsleherer (Berlin, April, 1924); F. Flciner, 
j. Lukas, et al., ibid. (April, 1929); and litera¬ 
ture in Handhuch des deutschen Siaatsrechts, 
Vol. I, ed. by G. Anschutz and R. Thoma 
(Tiibingen, 1930). 


was most reluctant. Therefore article 18, 
allowing area reorganization, was very 
considerably weakened, though not en¬ 
tirely emasculated. 

The anti-unitarists also defeated Preu.sz’s 
scheme for representing the slates in a 
second chamber by representatives se¬ 
lected by the state legislatures, and 
secured, instead, selection by the state 
governnieiits. I'lie solution rejected would 
have tended to emphasize the peoples 
rather than the states as single-minded en¬ 
tities. In the Reichsrnt the larger states 
attempted to maintain the proportionate 
strength they had enjriyed in the Bundes- 
rat, but their defeat enhanced the feeling 
that the united Germans now counted 
for more than the states in forming the 
will of the Reich. Anschiitz and I^oetzsch, 
two of the foremost constitutional jurists, 
believed that “ The victory of the idea of 
Unity over the territorial supremacy of 
the member states is patent.” ^ We shall 
later see that the nazi regime found this 
altogether inadeejuate for its purposes. 

It is now appropriate to analyze the 
federal institutions, and w'e shall do this 
in two phases, giving most attention to the 
Weimar Republic, then passing to ilie 
changes introduced by the nazi govern¬ 
ment. The subject *''■ then concluded by 
a short coiisideiatio.i of the future. 

THE WfcJMAR REPr ru le’s VEDERALISM 

The Presidency, instead of the Presi¬ 
dency being hereditarily vested in the 
Prussian dynasty, as helwr :*n 1871 and 
jgifS. it became, like the Anicrican, elec¬ 
tive. This was a heavy blow at the moral 
and political aulhoriiy of Prussia in the 
federation. Nor was the Reich (Chancellor 
any longer the appointee of the President, 
but the creature of the popularly elected 
Reichstag, a body which took over the 
sovereign position hitherto occupied by 
the Bundesrat, the assembly of the states.® 
Prussia, then, though still a mighty state in 
the federation, found the former unity 
between her government and that of the 
Reich, in policy and administration, 

*G. Anschiitz, Die Verfassung (Berlin, 1931), 
p. 205. 

®Cf. Chapters 23-26 on the executive. 
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sharply disrupted. This was a grave mat- 
ter, for one political majority governed 
the Reich and a different one Prussia, in 
accordance with the changing fortunes at 
frequent elections, and in between them, 
the changing composition. of the short¬ 
lived cabinets. 

Since the Chancellorship and the Presi¬ 
dency were elective, it later became pos¬ 
sible for Hitler, an Austrian, to attain 
tliose positions, for it was not stipulated 
that the candidate must be German born. 

Legislative Powers. The special rights 
of some states (for example, postal affairs 
in Bavaria) w'cre abolished. Such special 
rights had been necessary to secure their 
adhesion to the Reich, a situation un¬ 
known to federalism in the United States 
and elsewhere. All states were now equal 
in legislative power: Lippe with fifty thou¬ 
sand population or Prussia with forty 
million. The jurisprudence of the old 
constitution held that the Reich possessed 
only the powers expressly and indubitably 
transferred to it, while all else belonged 
to the states. The same rule was continued. 
Where the verbal grant of power reason¬ 
ably entailed other consequential powers, 
the authority of the Reich was by so much 
increased, rather like the broad construc¬ 
tion of the powers of the United States 
Congress and President, although the 
Reich constitution contained no “neces¬ 
sary and proper” clause. 

The direct competence of the Reich was 
immensely extended, until the independ¬ 
ent legislative activity of the states was 
almost entirely at its mercy—legally. First, 
both the Reich and the states were sub¬ 
ject to the fundamental rights of the sec¬ 
ond part of the constitution, and many of 
these were fulfilled by federal law: for 
example, administrative jurisdiction, the 
law of property, and so on. Secondly, the 
Reich received powers of two kinds, ex¬ 
clusive and concurrent (so different from 
the distribution of powers in other federa¬ 
tions, where a clean cut between exclusive 
federal or state is established)—and both 
make lists of formidable scope.* The lists 

«By article 6: “The federal government has 
sole legislative power as regards: foreign rela¬ 
tions; colonial affairs, nationality, right of 


were so intricate that, especially through 
the concurrent powers, there was less 
clarity of distinction between federal and 
state functions than in any other consti¬ 
tution. "I’he concurrent powers were ex¬ 
ercisable by the Reich at its discretion: 
until then, state law^ was valid; but when 
the Reich legislated, state law on the sub¬ 
ject was subordinate and had to be con¬ 
sonant. The exclusive and the concur¬ 
rent together gave the Reich full author¬ 
ity over the whole economic life of the 
nation, to an extent far beyond the per¬ 
missions and stultifications of the United 
States and other federal constitutions.'^ 
The concurrent power to legislate fell 
into two classes: free and conditional. In 

domicile, immigration, emigration, and extra¬ 
dition; military organization; the monetary 
system; the customs department, as well as 
uniformity in the sphere of customs and trade, 
and freedom of commercial intercourse; the 
postal and telegraph services, including the 
telephone service.” 

By article 7: “'Phe federal government has 
legislative power as regards: civic rights: penal 
power, judicial procedure, including the car¬ 
rying out of sentences, as well as official co¬ 
operation between authorities; the passport 
office and the police supervision of foreigners; 
the poor-law system and the provision for 
travelers; the press, trades-unions and the right 
of assembly; the population question, and the 
care of motherhood, infants, children, and 
young persons; the health and veterinary de¬ 
partments, and the protection of plants against 
disease and damage from pests; labor laws, the 
insurance and piorcction of the workers and 
employees, together with labor bureaus; the 
organization of competent representation for 
the federal territory; the care of all who took 
part in the war, and of their dependents; the 
law of expropriation; the formation of as.so- 
dations for dealing with natural resources and 
economic undertakings, as well as the produc¬ 
tion, preparation, distribution and determina¬ 
tion of prices of economic commodities for 
common u.se: commerce, the system of weights 
and measures, the issue of paper money, 
banking affairs and the system of exchange; 
traffic in foodstuffs and luxuries, as well as 
articles of daily necc.ssity; industry and min¬ 
ing; insurance matters; navigation, deep sea 
and coastal fishery; railroads, inland water¬ 
ways, motor traffic by land, water and air, as 
well as the construction of highways, so far 
as this is concerned with general traffic and 
home defense: theaters and cinemas." 

TCf. A. W. MacMahon, “Taking Stock of 
Federalism in the U.S.A.," Canadian Journal 
of Economics and Political Science, May, 1941. 
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the first class were the powers enumer¬ 
ated in article 7, in which the Reich was 
free to legislate as it wished, and as it 
could, given the political conditions. In 
the conditional set of powers, in articles 9 
and 10, the Reich was limited: in article 
9 by the terms, "where there is need for 
the issue of uniform regulations the Reich 
has legislative power as regards the promo¬ 
tion of social welfare and the maintenance 
of public order and safety," and more 
particularly in article 10, where the Reich 
was given the power (unknown in other 
federations) to establish by law "general 
rules" (Grundsdtze) on a certain number 
of subjects.® 

Now, whether the Reich used its powers 
properly or not, as permitted by article 
9, was not reviewable in any court of law.® 
These powers were very far-reaching in¬ 
deed, and they were put into the constitu¬ 
tion as the nearest possible compensation 
for not allowing the expansion of federal 
competence except by constitutional 
amendment. Soon, German financial diffi¬ 
culties—arising out of the need to pay 
World War I reparations out of the eco¬ 
nomic depression commencing in 1929— 
compelled the heavy use of all central 
legislative power to impose economy, to 
raise revenue, to regulate the conduct of 
state and municipal governments, and to 
unify the close control of industry, com¬ 
merce, and agriculture. 

The constitution further provided the 
Reich with a special veto over state "laws 
regarding the socialization {Vergesellschaf- 
tung) of natural resources and economic 
undertakings and the production, prepa¬ 
ration, distribution, and price fixing of 
economic commodities for the commu- 

® Article lo includes: the rights and duties of 
religious societies; public instruction, includ¬ 
ing universitie.s, and the draartment of scien¬ 
tific literature: the rights of the oliicials of all 
ublic corporations; the land laws, the distri- 
ution land, questions regarding coloniza¬ 
tion settlements, the tenure of landed prop¬ 
erty, the housing question and the distribu¬ 
tion of the population: questions regarding 
burial. 

® Cf. Anschiltz, op. cit., on article 9; H. Trie- 
pel, Streitigkeiten zwischen Reich und Land- 
em (Berlin, 1923), p. 100; G. Lassar. Handhuch 
des deutschen Staatsrechts (1930), Vol. I, p. 307. 


iiity's use" so long as the welfare of the 
community was affected.^® 

The hand of the Reich was everywhere, 
and this in the more fundamental of stale 
activities. Economically, culturally, in her 
representative and adininistraiive insti¬ 
tutions, in the foundations of the educa¬ 
tional system, in the matter of general 
civic rights, Germany was one, or far on 
the way to becoming one; and the battle 
provoked by the division of powers was, 
in theory, between the conception of the 
Reich as a federation and the Reich as a 
unitary state with decentralization to re¬ 
gions. 

Doubts or disputes whether a regula¬ 
tion under state law was compatible with 
Reich law were decided by the Supreme 
Court of State at the suit of the competent 
Reich or state ceniral department. This 
was very different from the situation un¬ 
der the imperial constitution, since no 
court was then entrusted with a direct 
decision on the compatibility of state with 
federal legislation; the ordinary courts 
determined this indirectly as an incident 
of a challenge to tlie validity of a rule. 
Under the Weimar Republic there was a 
direct challenge and a special court. 

Nevertheless, the high degree of cen¬ 
tralization of legislative poweir was, even 
by pro-monarchical, .nui-socialistic. Cath¬ 
olic, and anti-Prussian Bavaria, generally 
acknowledged as naiionally valuable. But 
what was desired was less administrative 
confusion, and the dissolutior. of Prussia. 
The existence of a different p<i}itical party 
aligr :nent in the whole Reicii from that 
in Prussia caused frequent inconsistencies 
between the laws made for Lite seventy 
million of Germany and those made for 
the forty million of Prussia. 

Whereas, before 1919, Prussia was more 
conservative than the Reich and Bavaria 
(because the three-class system of voting 
and the out-of-date apportionment of 
seats threw politicaF power to East Prus¬ 
sia), afterwards, with modernized repre- 

10 K. C. Wheare, in Federal Government (New 
York, 1946) disqualifies the Weimar Republic 
as a federation because of the immense power 
wielded by the Reich over the states. He ad 
duces as excessively strong the highly central¬ 
ized financial powers. 
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sen cation, she was distinctly more “lib¬ 
eral" and a striking contrast to Bavaria. 
The operation ol parliamentary govern¬ 
ment in the mecliiim and smallest states 
was very costly and brought popular gov¬ 
ernment into ridicule through party tac¬ 
tics and instability of the executives. This 
was not only a legislative fault, but a seri¬ 
ous administrative demerit for the state 
itself, and, as shown later, for the whole 
Reich, 

Administrative Competence, Nothing 
like the clarity of the American and the 
British Dominion systems prevailed in 
the division of administrative authority. 
Whereas these use the “vertical" method— 
that is, they autliorize the federal govern¬ 
ment itself to administer what it legis¬ 
lates—Germany used the “horizontal" 
method—that is. in general it permitted 
the states to administer Reich laws as well 
as their own. 'Lhis method was a relic of 
state sovereignty, and had been a neces¬ 
sary condition of the Reich of 1871. 

The articles which governed the power 
of the Reich to carry out its own laws 
were principally articles 14, 15, 16, and 77; 
and they attempted to combine federal 
strength with considerable flexibility, ne¬ 
cessitated by the force of separatist senti¬ 
ment and consecrated by the law and 
habits of tlie constitution of the German 
Empire. Let us consider the first three 
articles: They say that federal statutes 
shall be carried into execution by the 
state authorities, unless these same stat¬ 
utes decree otherwise, but that the federal 
government superintends the affairs which 
derive from its legislative power. It should 
be noted that under the imperial consti¬ 
tution, the power of superintendence 
where no law had been passed was dis¬ 
puted; but jurists held that the history of 
the Weimar article proved clearly that 
the Reich might superintend anything 
within its competence whether it had leg¬ 
islated or not.^^ Everything, of course, 
turned upon the machinery of superin¬ 
tendence ascribed to the Reich, This is 
roughly indicated in article 15.^* 

11 Cf. H. Triepel, op cit., p. 58; Anschutz, 
op, cit,, p. 74. 

12 Article 15 of the constitution. 


Quite a different system had replaced 
the previtjus methods of Kaiser and 
Bundesrat, Instead of disputes, as then, 
being arbitrated before the state-ridden 
Bundesrat, where the Reich accused a 
state of administrative default, administra¬ 
tive control was now to be exercised by 
the Reich cabinet operating through the 
departments and then inspectors, and dis¬ 
putes were settled not by a body like the 
Bundesrat, founded to maintain state in¬ 
dependence, but by a law court appoint- 
able mainly by the centraj authority. How 
far this method of superintendence would 
be more effective than the old depended 
upon two things: the personal nature of 
the court to settle disputes and the extent 
to which the Reich had the power of di¬ 
rect contact with the inferior departments. 
The court granted the Reich the power to 
issue general instructions to state officials 
administering federal laws; sanctioned the 
dispatch of commissioners to state central 
departments and with the consent of 
state officials, to subdivisions of the state; 
and laid it down that whenever the cen¬ 
tral government desired changes in state 
administrative procedure concerning 
Reich legislation, the states must accede to 
its wishes. In the case of conflicting judg¬ 
ments, either Reich or slate could refer 
to the Supreme Court for a decision. 

Practice developed in three directions; 
the inclusion of detailed rules in various 
Reich statutes, the appointment of com¬ 
missioners, and the establishment of au¬ 
thorities regularly to cooperate with and 
superintend the slate departments. The 
financial laws, the civil service laws, the 
laws on unemployment exchanges, and 
others, laid down general rules within 
which the state governments must act, or 
fixed upon some special authority (like 
the Reicksrat or a special arbitration 
court) for the settlement of certain quasi- 
legislative matters like municipal loans or 
civil servants’ salaries, or they associated 
the Reich departments directly with the 
state departments in the administration 
of certain subjects (e.g., in the case of 
social welfare) or required regular infor¬ 
mation from the states. The appointment 
of commissioners to inspect state admin- 
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istration was rare and occurred only on 
exceptional occasions when civil disturb¬ 
ances occurred in a state, or when, as in 
Saxony in i924» complaints were made 
about the administration of unemploy¬ 
ment relief—^but even this was due rather 
to a dispute on the interpretation of the 
statute than to incompetent execution. 
The Reich directly superintended many 
things (e.g., electricity, railways, canals), 
and, in the case of the regulation of the 
labor market and unemployment insur¬ 
ance and factory legislation, the entire 
administration went over to the Reich. 

The administrative power of the Reich, 
in short, seems to have been exercised, 
either in the way, well known under the 
imperial constitution, of applications to 
the state government, or of the judicial 
settlement of disputes by certain courts, 
or the entire assumption of administra¬ 
tive power by the Reich. The judicial 
settlement of disputes (article 13, par. 2) 
operated through a special branch of the 
Reichsgericht}^ and through the Reichs- 
finanzhof in twenty-three cases by 1931. 

The power to assume detailed adminis¬ 
trative responsibility was given to the 
Reichstag by article 77: 

The general administrative rules needed to 
execute the Reich statutes were made by the 
Reich Government, unless the law otherwise 
determined. The Reich Government needed 
the assent of the Reichsrat, if the execution 
of Reich statutes belonged to the State au¬ 
thorities. 

This power of the Reich was used for 
the creation or extension of Reich depart¬ 
ments with their own local organization, 
as in social welfare, the coal commission, 
disarmament, the potato, wheat, and sugar 
departments, the labor exchange depart¬ 
ment. the juvenile welfare bureau, and 
the emigration department. Various of 
the activities of the Ministry for Economic 
Affairs :ind Ministry of Labor ramified 
through the federation in the same way. 
The administrative rules poured fast and 
furious from these departments. 


Cf. Reirhsgeselzhlatt, 1^20, p. 510, Gesetz zur 
Ausfuhrung des art. 13, ahs, der Verfassung 
(April 8, 1920). 


All this was, of course, encouraged by 
the obvious necessities of each particular 
subject of administration for which large- 
scale organization and uniformity were 
essential. It was required by national fi¬ 
nancial stringency, and was enforced by 
the financial supremacy of the central 
government and its control over certain 
funds like those for the promotion of edu¬ 
cation.^^ I'he depression and its attend¬ 
ant problem of unemployment resulted 
in much closer tics between the state and 
the municipal governments and the Reich, 
particularly with regard to municipal fi¬ 
nance. Partially because of the lack of 
constitutional ground on which to base 
this local control (which fell within state 
jurisdiction). Chancellor Rriining was 
forced to utilize article 48 (cf. Chap. 25 
below), whereby under emeigency condi¬ 
tions. civil rights could be suspended and 
government decrees enforced. The decrees, 
in this case, provided for control over 
local real estate taxes and municipal and 
state expenditures. 

This, however, does not completely de¬ 
scribe the extent to which the administra¬ 
tive power of the center increa.sed. A 
number of subjects came directly and com¬ 
pletely under the Reich. These were for¬ 
eign afiairs, railroads Mid posts, telegraphs, 
customs, cartel contro: super vision of pri¬ 
vate insurance, and control of the potash 
and coal industries. 'Thus the distribution 
of administrative powers w;»s very com¬ 
plicated, the location of adnii)':.strative re¬ 
sponsibility being in mostcasr s (excepting 
for foreign affairs) not determinable with¬ 
out close inspection of the various Reich 
laws relating to the subject and the com¬ 
bination of powers given to the Reich by 
the constitution. This complexity was in¬ 
creased by two further principles: (1) that 
which permitted the states, by statute, to 
transfer to the Reich administrative com¬ 
petence over powers within their own 
field, and (2) article 16, which required 
that "officials entrusted with the direct 


MCf. Hans Nawiasky, Grundprobleme der 
Reichsverfassung (Berlin, 1925); G. Lassar, 
Reichseigene VerxeaUung unter der Weimarer 
Verfassung, Jahrhuch des Offentlichen Rechts, 
Vol. XIV (1926). 
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Reich administration in the states shall 
be as a rule citizens of these states/* The 
matter was even further complicated by 
the statutory devolution of administrative 
powers to the Heichsrat, which is discussed 
presently. 

German judgment of this administra¬ 
tive system was almost universally adverse. 
First, for tlie public generally, its com¬ 
plexity haflled the understanding and 
thwarted the allocation of responsibility. 
Second —more technically—though the 
vast centralization of legi.slative power 
(especially over the economy) saved the 
nation from the wastes and frustrations 
of the division of power prevailing be¬ 
tween Washington and the forty-eight 
states in the United States, Germany still 
suffered from the administrative incompe¬ 
tence of the siTiallcr states, while the many 
boundaries caused much geographic and 
bureaucratic stultification of rational ad¬ 
ministration of economic affairs. The 
states could have cooperated by agree¬ 
ments. but with small exception^ they did 
not. I’he enormous differences ■«! area, 
the tortuous lines, the enclaves, resulted 
in the reverse of equal, manageable, eco¬ 
nomic regions. 

Third, the Reich supplied the states 
with the cost of administration, in part 
directly, in part through a share in the in¬ 
come taxes levied by the Reich. This ar¬ 
rangement divorced responsibility for 
economical and efficient management 
from the disciplinary burden of raising 
funds. Fourth, the assumption of laige 
administrative powers by the Reich, ac¬ 
cording to its constitutional rights—^in¬ 
cluding even some concern for police, 
education, and the details of social assist¬ 
ance—alienated all the state administra¬ 
tive personnel as well as political person¬ 
nel, above all in Prussia and Bavaria. But 
ill-feeling was not the only administrative 
sickness. Two authorities operated in each 
state. Especially obnoxious was this in 
Prussia; it involved an almost complete 
duplication of investigation and research, 
as well as actual operation in each. A 
Reich civil service paralleled a Prussian 

Lassar. op. cit. 


civil service. Private interests, the public 
services, and local government units, in¬ 
terested in obstruction, found their abun¬ 
dant opportunity in the proliferation of 
authorities, which made easy the hiding 
of information and responsibility. There 
was no single career throughout the Reich 
for officials—transfer from state to state 
and to Reich was practically impossible 
owing to specialization in the particular 
Jaws and customs and administrative laby¬ 
rinths. 

Finally, the strength of particularist tra¬ 
ditional feeling was revived and even 
more intensified by more modem political 
conflicts. Bavaria, which had gone anti¬ 
socialist and antiliberal, was not prepared 
to submit to police action by the Reich 
when she was tlie incubator of antidemo¬ 
cratic forces, like Hitler*s, preparing to 
overturn the Weimar constitution. She 
succeeded in securing an agreement that 
she would not be policed by the Reich. 
But Saxony, democratic, was disciplined 
by a momentarily hostile Reich Govern¬ 
ment; and Prussia, too, was in the end 
overborne by a dictatorial Reich, 

It was clear that some day a cleaner, 
neater, simpler, better-ventilated adminis¬ 
trative adjustment between Reich and 
states must be sought. This theme is re¬ 
sumed at the end of the chapter. 

The Administration of Justice. In the 
distribution of judicial powers, the Wei¬ 
mar constitution (section VII, and ar¬ 
ticles 102 to 108) made little advance upon 
the imperial constitution. A weak attempt 
to take over completely the judicial powers 
of the ordinary courts was heavily de¬ 
feated by the representatives of all states; 
and article 103, that "the ordinary admin¬ 
istration of justice is exercised by the 
Reich Supreme Court and the courts of 
the states," was intended to continue the 
old system—i.e., the law courts were state 
courts, although their procedure was set¬ 
tled by Reich statutes and Reich law was 
so laige a part of their subject-matter. 

Two novelties appeared. First, the es¬ 
tablishment by the constitution (article 
107) of the administrative courts: 

In the Reich the states administrative courts 
must be established, as regulated by law, for 
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the protection of the citizen against regula¬ 
tions and decrees of the administrative au¬ 
thorities. 

The significance of this article is ex¬ 
plained in Chapter 36. 

The second was article 108: “A Court 
of State (Staatsgerichthof) shall be estab¬ 
lished by a Feich statute.’* This was a 
tribunal for the trial of constitutional 
issues of the first rank^ these being: 

(1) Impeachment by the Reichstag of 
the Reich President, the Imperial Chan¬ 
cellor, and Reich ministers for criminal 
violation of the constitution or statutes of 
the Reich. This follows from article 50 of 
the constitution, according to which the 
resolution for impeachment must be 
moved by at least a hundred members, 
and needs the assent of a majority as for 
a constitutional amendment, that is, a 
two-thirds majority in a quorum of two 
thirds of the members of the Reichstag: 
also similar impeachments in the states if 
they declare the court competent by stat¬ 
ute. 

(2) Differences of opinion regarding 
maladministration of Reich statutes by 
the states, suit being made by either Reich 
or state government, provided no other 
court is designated for the purpose by the 
statute. (This from article 15 of the con¬ 
stitution.) 

(sj) Disputes regarding property in 
cases arising out of territorial reorganiza¬ 
tion of the states (article 18, clause 7). 

(4) Constitutional conflicts within a state 
in which no court exists for their settle¬ 
ment; also conflicts of a nonprivate 
nature between states or between the 
Reich and a state (article 19). 

(5) The rights of the Reich in disputes 
about its powers of expropriation and its 
authority regarding the railroad system; 
the conditions of transfer of the post and 
telegraph system, the state railways, canals 
and seeziechen, from the states which pos¬ 
sessed them hitherto (articles 90, 170, and 
171); and differences of opinion arising 

These were not disputes arising merely out 
of any violation of the constitution but only 
conflicts between Parliament and government. 
Cf. Lammers, Gesetz iiber den Staatsgerichls- 
hof, p. 75, note 7. 


out of the treaties relating to the transfer 
of these and similar institutions. 

The constitutional article, 108, was fol¬ 
lowed by the law relating to the Court of 
State of July, 1921, which embodied the 
list of potvers we have already indicated, 
and dealt with the composition of the 
Court for various classes of cases. 

According as the Court applied itself to 
one or the other of its subjects, it included 
matters which were predominantly of par¬ 
liamentary importance, and others the 
nature of which suggests their classifica¬ 
tion within a court of administrative law. 
Hence it was planned that this constitu¬ 
tional tribunal be part of the regular 
Supreme Court for such a purpose as im¬ 
peachment; however, the connection re¬ 
mained theoretical, since impeachment 
proceedings were never initiated. In com¬ 
position the constitutional tribunal could 
not but reflect the attitude of the Su¬ 
preme Court, since the president of the 
latter served ex-oflicio as its chairman and 
since three of its associate justices were 
appointed from the Supreme Court. (The 
remaining three came from the supreme 
administrative courts of Prussia, Bavaria, 
and Saxony.) 

The powder of the Court to settle dis¬ 
putes between feder;<rion anil states was 
an interesting and in»portant innovation. 
Under the imperial constitution, the 
states were sometimes informally judged 
by the Reich without appeal to a prop 
erly constituted court of justice, or the 
Reirh was successfully defied since appeal 
to the Bundesrat was an appeal to a po¬ 
litical body the members of which had a 
personal interest in the result. The char¬ 
acter of the new federation made such a 
method impossible. A central authority 
to guard the spirit of the constitution was 
imposed by the facts of the situation. 

In this court, the constitution added to 
its statesmen in parliament and the cabi¬ 
net one more group entrusted with high 
decisions which, though couched in judi¬ 
cial form, were indubitably superlcgisla- 
tive. This function was not exercisable by 
the roundabout method of judicial re¬ 
view as in the Supreme Court of the 
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United States, but by the direct claim of 
state upon Reich or Reich upon state. 

One case of outstanding iiufiortance 
was settled by the Court. In October, 1932, 
it declared unc;r>nstiiutional the action of 
Federal Chancellor Franz von Papen, in 
dismissing the Prussian government, and 
replacing its cabinet by himself and other 
federal commissioners. The coup had been 
undertaken in virtue of article 48 (see 
Chap. 25 below), ostensibly to restore order 
and safety in Prussia, which had for some 
time been in a state of uproar through 
Nazi and anti^Nazi rioting. Substantially 
the same issue arose when Hitler, on Feb¬ 
ruary 6, 1933, repeated von Papen’s tac¬ 
tics. But this time the Court could not 
hear the Prussian challenge before Hitler’s 
revolution swept away all constitutionality 
and scattered or killed the challengers.^^ 

(In the Soviet constitution of 1936, 
which purports tcj be federal, no court 
guards the distribution of powers. Instead, 
the Praesidium, a body of thirty-seven 
members elected by the Supreme Council 
of the U.S.S.R., watches over the conso¬ 
nance of "state” administration with the 
superior authority of the Union. But if 
the constitution is federal, the Communist 
party is unitary, and that is quite enough 
to prevent disputes from occurring.) 

Representation of the Slates, Here, 
more sharply than ever, the Weimar con¬ 
stitution diverged from the American and 
other federal systems, in its differential 
representation of the states. The tenden¬ 
cies tow'ards unitarism were strong, but not 
strong enough entirely to overcome the 
demands for a body especially to repre¬ 
sent the states and to obtain for them a 
power to influence the creation of federal 
policy. The reporter of the draft sent by 
the constitutional committee (in which 
mighty battles had been fought) to the 
full assembly said; 

The Committee has accepted the constitution 
of the ReUhsrat to maintain the organic con¬ 
nection of the Reich with the individual 
states, and thus it has expressed the sense of 

IT Cf. Arnold Brecht. Prelude to Silence (New 
York, 1944) p. 62 ff. 

IB Conrad Haussmann, Second Reading, Con¬ 
stitutional Assembly at Weimar, July 2. 1919. 


historical evolution and the living necessities 
of the Federation. This Reichsrat is, however, 
not intended to be cither a first or a second 
chamber, or a parliament or a house of 
states,10 but a body to represent the German 
states In the legislation and administration 
of the Reich. I’he Reichsrat —recognized by 
all parties of the National Assembly as a neces¬ 
sary and useful organ—is at once an institu¬ 
tion of the Reich as well as an organ of the 
totality of states with a constitutionally com¬ 
plete double status. 

Before we turn to consider the compo¬ 
sition and power of this body, a few words 
may be said in general about its political 
position in comparison with the Bundesrat 
under the imperial constitution. 

(1) Though strong, it was distinctly in¬ 
ferior to the Reichstag —^which emanated 
from popular election over the whole ter¬ 
ritory of the Reich —in political authority 
and constitutional power. The centers of 
importance lay in the government and the 
Reichstag, whose confidence was necessary 
to the former's existence. Under the im¬ 
perial system the Bundesrat was predomi¬ 
nant, even sovereign. Its legal and politi¬ 
cal status was far weaker than that of the 
powerful United Stales Senate, but po¬ 
litically it was much stronger than the 
weak Canadian and Australian Senates. 

(2) The Reichsrat was no longer the 
center of the activity of an imperial chan¬ 
cellor working without substantial respon¬ 
sibility to anyone but the emperor, but it 
was dominated by the government, which, 
again, was a creature of the Reichstag. 

(3) It had not the wide power to issue 
administrative rules and to arbitrate in 
disputes between the Reich and the states. 

(4) It was not the representative of 
monarchs and princes but of governments 
(in the states) popularly supported and 
controlled. 

Very clearly it mirrored the pronounced 
rise of unitarism; and its character was 
perhaps best expressed by the dictum that 
it was a body representing the states at¬ 
tached to the Federation for federal pur¬ 
poses and not at all an organization of 
the states for state purposes.*** 

1. e., no doubt, ^ual in power and operat¬ 
ing with a sinele view to benefit the states, 
so Quarck. Heufron, op. cit., p. 1344. 
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Composition. Article 6i of the Weimar 
constitution said: 

In the Rcichsrat every state has at least one 
vote. The larger states have one vote for each 
700,000 inhal>itants. A surplus of at least 350,- 
000 inhabitants is taken as equivalent to 700,- 
000. No country may be represented by more 
than two fifths of all the votes. . . . I'he dis¬ 
tribution of votes is regulated by the Reichsrat 
after every general census. 

Until March, 1921, this article read: 

The larger slates . . . have one vote per mil¬ 
lion inhabitants. A surplus which at least 
equals the population of the smallest state is 
taken as equivalent to a full million. 


against the federation and the varied dig¬ 
nity of each state, the new order made 
population a developing factor, the basis 
of present and future representation. I'hc 
full significance of this is comprehensible 
only in the light of the fact that large 
territorial reforms were envisaged, and 
that a movement for such reforms was ex¬ 
pected to take progressive effect. The rep¬ 
resentation and the population in 1933, 
given in Table 1 . also serve to show how 
petty were some of the states—which had 
all of the form and panoply of full-blown 
republican states. Prussia, which before 
1919 had had three fifths, afterwards had 
only two fifths, of the total representation. 


TABLE 1— Weimar Germany: Representation of the 
States in the Reichsrat, and Population 


StaU 

Prussia 


Bavaria 
Saxony 
Wiirttemberg 
Baden 
Thuringen 
Hessen 
Hamburg 

Mecklenburg'Schweiin 
Oldenburg 
Brunswick 
Bremen 
Anhalt 
Ijppc 
LUt^ck 

Mecklcnburg-Strelitz 
Schaumburg-Lippe 

Total 

The amendment was made in order to 
increase Prussia's votes so that the division 
of one half of them among her provinces 
would give them exactly one vote each. 
This we shall explain presently. 

Preusz's attempt to group the smallest 
states and give them combined represen¬ 
tation was foiled. The disputants slowly 
worked back to the graduation of the old 
system, except that instead of being a 
permanent arrangement, which stereo¬ 
typed the results of the movement for and 

Reichsgesetzblatt, 440, March 24, 1921. 


Total Population 

Number of Votes 

39 . 74 fi> 9 «>» 

26 

7 . 774.777 

11 

5,196,633 

7 

3,696,334 

4 

2.413.951 

3 


2 

1,429,04a 

2 

1,318,447 

2 

691,000 

I 

573.853 

I 

5»*.989 

1 

37 J .558 

I 

364.4*5 

I 

*75.538 

1 

*36.39* 

1 

114,000 

1 

49.955 

I 

65,124,310 

66 


The states were represented in the 
Reichsrat through members of their gov¬ 
ernments (whereas in the United States, 
Senators are elected at large) and could 
send as many representatives as they had 
votes.22 Now, this closely followed the 
practice of the old Bundesrat, the dele¬ 
gates to which were chosen by the govern¬ 
ment of the states, though at that time the 
government consisted of forces not popu¬ 
larly controlled. Instead of popular elec¬ 
tion, which would have tended to weaken 

22 Article 63. 
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the unity of state representation, the es¬ 
sential element in the previous situation 
was reproduced: the members of the 
Reichsrat were neither elected at large, 
like United States or Australian Senators, 
nor chosen by the members of the state 
legislatures, as in the United States before 
1913, but, as before, they were directly 
appointed by the state governments. Al¬ 
though the article sai^ that the states were 
represented by members of their govern¬ 
ments, this meant only that ministers could 
be chosen, but it did not exclude repre¬ 
sentation by officials of the states, and, in 
fact, in most states the pressure of govern¬ 
mental affairs normally compelled the gov¬ 
ernments to designate high officials as 
state representatives.®* But members of 
the governments spoke in the Reichsrat 
in support of their state's attitude on the 
more important occasions. There was still 
the flavor of ambassadorship about Reichs¬ 
rat representation—the term Hauptbevoll- 
mdehtigtety used to distinguish the ''full 
plenipotentiary’' from his deputies, and 
the title conferred upon these by many 
states, of "ambassador extraordinary" 
(ausserordentlichen Gesandter), supported 
the illusion. 

Prussia, As a rule, then, all states cast 
their votes uniformly, although the consti¬ 
tution was silent on the subject. This ar¬ 
rangement, which conformed to the old 
practice, was, however, legally impossible 
for Prussia, for the constitution had at¬ 
tempted to serve the true cause of federa¬ 
tion by disrupting the unity of this state. 
"However," said the constitution (article 
63)# "one half of the Prussian votes are 
accorded to the Prussian provincial admin¬ 
istrations according to Prussian statute." 
I'he statute in question was passed in 
19a 1.®^ Its main provisions were (i) that 
the thirteen representatives would each 

Cf. AtLschiitz, op. cit., p. aoj; Hugo Preusz, 
Bericht und ProtokoU (Constitutional Assem- 
bly, 1919), p. 152; R. R. Held, Der Reichsrat, 
P- * 3 - 

a* June 3, 1921. Gcsctzcssammlung, p. 379. Cf. 
Preuszen und seine Provinzen in Reichsrat, 
by Fritz Hummel (Berlin, 1928). which is a 
very capable and painstaking study of the law 
and partly of the practice. 


be elected by a provincial committee (the 
ordinary executive committee of the larg¬ 
est Prussian local government division), 
and (2) that all German citizens over 
twenty-five were eligible. I'hus there was 
no obvious control of the Prussian govern¬ 
ment over the choice of these representa¬ 
tives. Yet the law was not unmindful of 
the need to reknit what the constitution 
had severed. For the law said (article 8) 
that in the committees of the Reichsrat 
(and the committee work was exceedingly 
important), die vote of Prussia would be 
cast by a representative appointed by the 
ministry, although any of the elected mem¬ 
bers could require a preliminary discus¬ 
sion of the matter with the ministry. Fur¬ 
ther, in the plenary sessions the elected 
members had a free vote: "Yet the items 
on the agenda shall be discussed in com¬ 
mon by the appointed and the elected 
.members for the purpose of producing a 
uniform vote." This was a clever device, 
and was certainly not in the spirit of the 
constitution; Prussia sought for every ves¬ 
tige of its lost inheritance. Yet Prussia 
was never certain that the thirteen pro¬ 
vincial representatives would follow the 
wishes of the central authority; and, in 
fact, between March, 1922 and December, 
1923, there were twenty-three important 
occasions when dissensions occurred,** and 
later similar events occurred in crucial 
matters, as for example, on the Reich 
School Law in 1927. At the end of the 
Weimar Republic, such divisions were 
particularly frequent, because of the ve¬ 
hemence of opposing parties in the west¬ 
ern and the conservative eastern prov¬ 
inces of Prussia, and a German political 
cleavage at least as important as that be¬ 
tween Northern and Southern Germany. 
This caused serious disquietude, for if 
thirteen votes were cast against fourteen, 
Prussia's influence upon the law in the 
Reichsrat was neutralized. This rarely 
happened, since some provincial repre¬ 
sentatives of the same party as the gov¬ 
ernment voted with it; yet influence was 

25 Cf. H. Triepel, Der Fdderalismus und die 
Revision der Weimarer Reichsverfassung, 
Zeitschrift fiir Politik (1924-25), XIV, 193 8. 
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lost.2* Prussia was, indeed, strait-jacketed, 
and only a constitutional amendment 
could release her. However, what Prussia 
could not achieve within the constitution 
she was in a fair way to obtain by direct 
influence upon the Reich government— 
for, after all, she was two thirds of the 
federation!—and by informal confeiences 
with the states outside the Rcichsrat, 
where the art of political reciprocity was 
carried to high, because necessary, levels. 
Prussia was still far more important than 
any other state. 

The Government Presides. Prussia not 
only lost power by the arrangements we 
have sketched but she fell from authority 
because she no longer presided as of right 
over the Reichsrat. The power which she 
lost, however, redounded to no other of 
the states: the Reichsrat, was legally sub¬ 
ordinated to the Reichstag and the Reich 
government, by the vesting of the presi¬ 
dency in the federal government, thus: 

The Reichsrat and its committees arc pre¬ 
sided over by a member of the federal gov¬ 
ernment. The members of the latter arc en¬ 
titled, and, if requested, are obliged, to take 
part in the proc^ings of the Reichsrat and 
its committees. They must be heard upon 
their demand any time during debate. 

Thus a regular and continuous reciprocal 
influence was made possible; the signifi¬ 
cance of this becomes the more apparent 
when we consider the power of the Reichs- 
rat. The government had no voting 
power, but its representatives had con- 

MHans Nawiasky, op, cit., p. 40 ff. Cf. also 
Hummel (op. cit„ pp. 84-85) who shows that 
the same provinces voted in contradiction to 
the government votes to safeguard their own 
local economic interests (tariff law, distribu¬ 
tion of product of beer duty, wheat-produc¬ 
tion regulation, and rent law) as well as on 
spiritual issues. 

K. H. Schoppmeier, in Der Einflusz Preu- 
szens auf die Gesetzgebung des Reiches (Ber¬ 
lin, 19S9), reports the following: Between June, 
1921, and September, 1924, there were 2394 
cases of division in the Reichsrat. Of these, 
there were 49 occasions when some Prussian 
provinces voted against their government. In 
11 cases of the 2394, the Prussian government 
was in a minority. Of the 11 occasions, 4 
would have occurr^ even with a united Prus¬ 
sian vote. In 7 cases, then, the division of the 
Prussian vote caused a defeat of that state. 


siderablc authority in the conduct of pro¬ 
ceedings. The government, as well as any 
member of the Reichsrat, could introduce 
proposals. 

The Rights of the Reichsrat. (1) The 
Reichsrat had the power (article 66)' to 
establish its own rules of procedure, and 
this it did in November, 1919. 

(2) The Reichsrat had to be kept in¬ 
formed, by the Reich departments, of the 
conduct of Reich affairs. The competent 
committees of the Reichsrat had to be 
called into counsel rcganling important 
matters by the departments. 

(3) In marked contrast to the United 
States Senate, the ReichsraVs consent was 
required to administrative rules made by 
the government when the execution of 
Reich statutes was carried out by the state 
authorities. The Reichsrat was given cer¬ 
tain administrative powers by various laws 
passed since 1919. 

(4) The Reichsrat had the right to in¬ 
itiate legislation and to challenge the 
bills passed by the Reichstag, and was re¬ 
quired to be consulted before government 
bills were introduced in the Reichstag. 

A few words must be said on points 3 
and 4. The ReichsraVs consent to admin¬ 
istrative rules was restricted to the cases 
where the states cariud out federal stat¬ 
utes, and since this, according to article 
14, was the rule, a wide scope of actual 
power was vested in the Reichsrat. It com¬ 
pared, in fact, not unfavorably with the 
BundesraVs, because the fie-^d of federal 
power was so increased. In this matter the 
power of the Reichsrat was absolute, be¬ 
cause it was not a mere power to challenge 
as in the case of legislation. The only 
remedy the government possessed was to 
convert the rejected order into a law; but 
that had its own political difficulties. I'he 
power was extensively used. The consti¬ 
tution amplified the general rule by the 
enumeration of certain special spheres of 
administration in which the Reichsrafs 
cooperation was required in details: so 
(according to article 88) regarding postal, 
telegraphic, and telephonic communica¬ 
tion and the charges therefore; so too in 
railroad and canal transport (articles 93 
and 98). 
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The Reichsrat was found a convenient 
body in which to vest certain other admin¬ 
istrative duties; it was made a decision¬ 
giving body in a large number of disputes 
regarding land registration between a 
state and the Reich Minister of Finance, 
regarding resolutions of the Brandy Mo¬ 
nopoly C^mncil and its advisory commit¬ 
tee, regarding the likelihood of municipal 
taxation prejudicing the income and pros¬ 
pects of the Reich, and so on. The Reichs¬ 
rat sent representatives to the advisory 
committee of the brandy monopoly, to the 
advisory council for the Reich Electricity 
Administration, to the Committee for the 
Reich Debt and to the Reich Insurance 
Office. It elected and nominated members 
of the Reich Health Council, the Court of 
State, and many other advisory and quasi- 
admin istra live, quasi-judicial councils. 

All these powers tended to increase the 
authority of the Reichsrat much above 
the level to which it fell by the discredit 
of the Bundesrat and ail that it stood for. 
Yet these powers would not be enough 
to satisfy the demands of the states for 
special representation unless they were 
merely the frills of something far more 
important—^which served to give them a 
strength they did not inherently possess— 
namely, legislative power, which was given 
by articles 68 and 72. The most important 
clause—that which settled the respective 
authority of Reichstag and Reichsrat and 
served the certain and permanent suprem¬ 
acy of the former—was: ‘‘Federal statutes 
are passed by the Reichstag** This is in 
strongest contrast to the former constitu¬ 
tion in which the Bundesrat had the de¬ 
cisive authority; it is in strong contrast to 
almost every other bicameral system, 
whether in a federal or unitary state. By 
law the Reichsrat was definitely excluded 
from coequality with the Reichstag, and 
the unitary, not the federal organ, exer¬ 
cised legislative sovereignty. I’he only po¬ 
sition left to the Reichsrat was then, a 
subsidiary one: to challenge, to provoke 
an appeal to the people, to warn and ad¬ 
vise. Did the facts change the law? 

27 Fr. Poetzsch-Heffter, Jahrbuch des Offent- 
tichen Rechts (1925). p. 202. 


“The Introduction of Government bills 
requires the assent of the Reichsrat. If an 
agreement between Reich Government 
and Reichsrat cannot be reached, then the 
government can, nevertheless, introduce 
its bill, but must represent the objections 
of the Reichsrat.** I'his provision included 
financial legislation, although this inter¬ 
pretation was challenged by the govern¬ 
ment in February, 1927. Now this clause 
(article 69, par. i) left loopholes through 
which a government could reduce the 
power of the Reichsrat to a minimum: (i) 
no time was prescribed in the constitution 
during which the bill was to lie before the 
Reichsrat, and it could therefore be re¬ 
duced to an impossible minimum; further, 
(2) the government could avoid the atten¬ 
tions of the Reichsrat altogether by get¬ 
ting a bill initiated by a private member 
of one of the coalition parties; and (3) 
its representation of the ReichsraVs views 
could be perfunctory. In fact, the govern¬ 
ment gave the Reichsrat ample time and 
negotiated until it obtained the assent of 
the Reichsrat —for it was persuaded, al¬ 
most forced, to this course by the fact that 
the states would be the executants of many 
of its policies, by the desire to secure an 
amicable evolution of the Federation, and 
by the coincidence of the party member¬ 
ship of some members of the Reichsrat 
with its own Reichstag supporters. 

A survey of all the bills before the 
Reichsrat from 1920 to 1933 shows a very 
great activity as a result of which the gov¬ 
ernment gave way in a good many cases, 
while in other cases it and the Reichstag 
overruled all objections. Space allows us 
no more than to say briefly that the dis¬ 
putes occurred regarding the substance of 
the laws, but even more upon the Reich- 
statc division of powers. There is no 
doubt that this power of the Reichsrat 
was compelling and was in regular use, 
and also that it gave the states as states 
the opportunity to resist encroachments 
upon their freedom, and the establish¬ 
ment of new Reich services which they 
believed they could furnish at a cheaper 
cost themselves. 

The Reichsrat -had a right of initiative: 
“If the Reichsrat resolves a bill to which 
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the government does not consent, then 
the government must introduce the bill 
into the Reichstag and represent the 
opinion of the Reichsrat.*' This power 
did not extend to financial legislation; 
and though it provided the Reichsrat 
with the opportunity of airing its opinions 
and securing their representation in the 
Reichstag, that representation was not 
given to its own delegate, as in the case 
of the Federal Economic Council, but was 
left to the tender mercies of the govern¬ 
ment. It made very small use of the in¬ 
itiative, and of five cases (until the end 
of 1928) where the government disagreed, 
only two became law, one of which was 
amended by the government. This was 
not one of the strengths of the Reichsrat, 

“The publication of a statute may be 
suspended for two months, if one third of 
the Reichstag demands it." 2® This was 
one of the preliminaries to a referendum 
for the protection of the minority. But 
“when statutes are declared urgent by the 
Reichstag and the Reichsrat/' the Reich 
president might override the resolution 
for suspension and publish the statute. 
The reason lor the inclusion of the Reichs¬ 
rat here is obvious: so solemn an action 
as the suppression of a minority right 
must be undertaken with due deliberation, 
and a multitude of counsel. Article 72 was 
used in 1925. when the Devaluation Act 
was passed, a statute which engendered 
the bitterest controversy as it settled the 
value of contracts and property calculated 
in depreciated currency. Both houses 
agreed upon the urgency of the act. 

We come to the final and strongest 
power of the Reichsrat (article 74): 

The Reichsrat has the right to challenge a 
bill passed by the Reichstag, The challenge 
must be made within two weeks of the flnal 
division in the Reichstag to the Government, 
and must be supported by reasons within, at 
the latest, two further weeks. The law must 
he put before the Reichstag to be revoted. If, 
then. Reichstag and Reichsrat still cannot 
agree, the President of the Reich may within 
three months order a Referendum on the sub¬ 
jects of disagreement. If the President docs not 
use this power, then the law counts as of no 

Article 72. 


effect. If the Reichstag by a two-thirds nia< 
joriiy, votes against the challenge of the 
Reichsrat, then the President is obliged to 
order a referendum within three months on 
the bill as voted by the Reichstag. 

Let us examine this piece by piece. (1) 
The Reichsrat amply used its power of 
challenge,®® and in most cases the Reich¬ 
stag conceded its claims. (2) If the Reich¬ 
stag had not surrendered, its chances of 
victory against the Reichsrat would, po¬ 
litically, have depended upon a two-thirds 
resolution—to bring in the people to 
overcome the Reichsrat. But in a chamber 
composed of many groups, this was diffi¬ 
cult to obtain; several governments, in¬ 
deed. w'ere in a minority: and moreover, 
the Reichsrat was not a nonpopular as¬ 
sembly against which the corporate fury 
of the Reichstag could be suninioned. Nor 
is that all. No government is, except in 
the most abnormal ca.se, anxious to invoke 
a poll of the people. I'his is bound to be 
managed by the parties, which would fall 
into government and opposition; and an 
unfavorable result would wreck the gov¬ 
ernment. Nor may we forget that govern¬ 
ments do not lightly undertake an elec¬ 
toral campaign, or. indeed, anything la¬ 
borious, when in the midst of a legislative 
and administrative program with all its 
attendant parliamentary difficulties. All 
this redounded to the advantage of the 
Reichsrat. It could suspend the bill or 
force a referendum, (jj) '1 he President 
had power to decide whether a bill should 
be destroyed, that is, wdiethcf he should at 
once support the Reichsrat (wliich was an 
unlikely contingency) or refer to the peo¬ 
ple to settle the issue. Long before this 
decision had to be taken, we can be sure 
that the government would have arranged 
things, on the warning of the President, 
with the Reichsrat, 

As regards the budget—^ways and means 
and appropriations—the Reichsrat had 


2<»Cf. Fr. Poctzsch-Heffier, articles in Jnhr- 
buch, 1925 and 1929; twelve times between 
April, 1920, and May, 1927. Schoppmeicr {op. 
dt., p. 2g) reports that in eight ca.ses the 
Reichsrat won. and in only four cases was the 
necessary tw’O-thirds majority obtained in the 
Reichstag to overcome the Reichsrat, 
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the same powers as in ordinary bills, since 
the budget is an ordinary bill in the for¬ 
mal sense. Here, however, the Reichsrat 
could exercise a partial, but ultimate, 
veto, for article 85 of the constitution said 
that the Reichstag could not increase or 
create expenditure without the assent of 
the Reichsrat. Or it could act simply, as 
in nonhnancial legislation, according to 
article 74, and challenge the whole of the 
budget. If assent was refused to an appro¬ 
priation, then the Finance Law was pub¬ 
lished by the President of the Reich with¬ 
out that appropriation. The refusal of 
the Reichsrat could be carried out as a 
challenge under article 74. Both these 
powers of the Reichsrat were used, but not 
in vital matters. 

Thus, originating in unwilling conces^ 
sions to state sentiment and in an at¬ 
mosphere of suspicion, the Reichsrat was 
first endowed with paper powers, which 
looked small compared witli those of the 
Reichstag and the government, but the 
evolution of actual forces made it a fairly 
strong body. Its personal composition of 
distinguished officials (often connected 
with the Reich*s own body of servants), 
its permanent sessions in relation to swiftly 
changing governments, the practical im¬ 
possibility of a two-thirds majority of the 
Reichstag against it, and the administra¬ 
tive powers of the states—all furnished 
it with unexpected power. It also gained 
credit as an organ for the conclusion of 
agreements between states. In no case did 
the Reichstag ever pass a constitutional 
amendment over the objections of*the 
Reichsrat. But a number of ordinary stat¬ 
utes were pas.sed over its objection—and 
no referendum was ever called to chal¬ 
lenge the Reichstag. Yet there were voices 
which called for large changes. We shall 
indicate their argument presently. 

Finance. The financial strengths and 
weaknesses of nations and states in a fed¬ 
eral system are simultaneously the prod¬ 
ucts and the instruments of the real di¬ 
vision of authority. If the other institu¬ 
tions expressed the tendency to centraliza¬ 
tion in the German Reich, none was so 
potent as the financial relationship be¬ 
tween the central authority and the states. 


Here the impulse toward a completely uni¬ 
tary political system almost achieved its 
goal, and it borrowed extra importance 
from its fundamentality to all else. Under 
the imperial system, the Reich neither had 
nor needed large revenues, since its sphere 
of legislative and administrative power 
was severely limited, and, moreover, the 
states had contrived at once to make a 
large part of the Reiches revenues depend 
upon a system of state contributions, while 
{hey received contributions from the 
Reich. All that was altered: the Federa¬ 
tion had a large and easily expansible 
competence, and the reparations problem 
and general impoverishment inescapably 
imposed financial unity. This was em¬ 
bodied in the constitution, which was 
made at a time when these considerations 
were most keenly felt, and in a number of 
laws established as necessity revealed it¬ 
self fully. 

The ruling articles of the constitution 
were 8 and 11. Following directly upon 
the grant of legislative powers, article 8 
said: 

Further, the Reich has legislative power over 
taxation and other revenues, in so far as they 
are claimed wholly or in part for its own 
purposes. If the Reich claims taxes or other 
revenues which hitherto belonged to the 
states, then it must take into consideration the 
maintenance of the significance of the states. 

Article 11 said: 

The Reich can by statute establish principles 
regarding the permissibility and mode of 
raising state taxes, in so far as this is neces¬ 
sary in order to prevent (a) damage to 
the income or the commercial relations of the 
Reich, (fr) double taxation, (c) charges for the 
use of public communications and institutions 
which are excessive or impede traffic, (d) tax 
discrimination against imported goods com¬ 
pared with home produce, in commerce be¬ 
tween the individual states and parts of states, 
or (e) export bounties, or (/) for the protection 
of important social interests. 

On the basis of these very wide powers 
—^for the Reich obtained both freedom in 
its own sphere by article 8, and a regula¬ 
tory power over the sphere of the states 
by article ii— 2l laige number of laws 
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and orders comprised a financial system so 
in which the Reich had a first call upon 
all revenues, and the states and the local 
authorities had a strictly limited freedom 
within permitted loopholes, and even 
here they were bound to follow procedure 
laid down by the Reich, The Reich could 
and did settle out of hand any pro!>lcms 
of double taxation, and so avoided the 
confusions of the American system. For 
it was financial master. 

The main features of the system were 
to be found in the financial settlement 
laws (Finanzausgleichgesetze).^^ They 
were: (a) The states and the local authori¬ 
ties could raise taxes only in so far as they 
did not infringe upon the Reich constitu¬ 
tion and laws. \b) Where the Reich 
claimed a source of revenue, the slates 
and local authorities were thereby ex¬ 
cluded unless a Reich statute gave per¬ 
mission. (c) Additions to Reich taxes were 
leviable by the states and the local au¬ 
thorities in the measure permitted by 
Reich statute, (d) State and local taxation 
schemes had to be submitted to the Reich 
Minister of Finance in order that their 
compatibility with Reich necessities and 
the constitution could be examined, (e) 
The Reich Financial Court (Reichsfinanz- 
hof) decided differences of opinion: 
whether state tax provisions were in con¬ 
sonance with Reich statutes. (/) The ques¬ 
tion of fact, whether state and local taxa¬ 
tion was appropriate, or damaged the 
Reich*s revenues, or was incompatible 
with the national interests, was decided 
by the Reichsrat. (g) Certain revenues 
were assigned to the states and municipali** 
ties, (h) Certain taxes raised by the Reich 
were transferred altogether to the states 

so Cf. Hensel, Finanzausgleich im Bundesstaat 
(Berlin, 1922); Koch, finanzaugieichsgesetz 
(Berlin, 1926), and 1928 Supplement. See for a 
statistical account Jessen, Finanzbedarf und 
Steuetn im Reich, Landern und Gemeindcn; 
Hand buck der Finanzwissenschaft, Vol. Ill 
(» 9 * 9 ). pp. 5 S- 67 - 

The situations prevailing under the Weimar 
and nazi systems arc to be found set out in a 
highly graphic fashion in Tax Systems of the 
World (Chicago: Tax Research Foundation, 
editions of 1934 and 1935). See also Mabel 
Newcomer, Central and Local Finance in 
Germany and England (New York, 1937). 


on principles of distribution settled by 
the law, and the law also stated the prin¬ 
ciples upon which the states should trans¬ 
fer a portion to the local authorities. The 
income tax and the turnover tax were 
legislated exclusively by the Reich, which 
then turned over a proportion to the states 
along w'ith legal rules regulating the fur¬ 
ther sharing of the total between state 
and local authorities. It is obvious that 
this controlling power of the Reich seri¬ 
ously affected state and local activities-— 
hence the Reich was inevitably drawn in 
as a judge and provider where it required 
certain functions to be executed by these 
authorities. 

Nor was this all. The change in the 
purpose of power resulted in a change 
in the administrative arrangements to 
achieve it: the Reich had, instead of a 
small group of officials, a large body, rami¬ 
fying throughout the country, having ab¬ 
sorbed most of the state financial oificials.*^^ 
Financial stringency even caused the 
Reich officials to take over the collection 
of state income and other taxes. This was 
not accomplished without difficulties, since 
the state officials were by no means happy 
to transfer to a new master in Berlin, and 
even then the new taxes were so many and 
the tasks of building ? fresli administra¬ 
tive system so heavy fliat the Reich was 
very much understaffed. So, throughout 
the country, were thousands of federal 
tax officials and customs officers, controlled 
by Reich departments in tiir suurs, con¬ 
trolled in turn by the RekU Ministry of 
Finance. The Reichsfinanzhof ncted as the 
final arbiter of the law in financial mat¬ 
ters and as a unified interpreicr of the 
law for the whole Reich. 

This financial centralization was, of 
course, much criticized, but unavoidable. 
Further, the fact that each state's share of 
the income tax was measured by the in¬ 
come tax due in each state, hurt the 
poorer states. 

Form of the State Constitutions. In 
other democratic federations, a certain 
minimum of uniformity in the govern- 

sscf. G. Lassar, Jahrbuch des Ofjentliches 
Rechts, Vol. 16, "Finanzverwaltung." 
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mcnt of the several states is prescribed by 
the federal constitution. In Germany, the 
abortive Frankfurt constitution of 1848, 
democratic and influenced by American 
and Swiss experience, followed this prin¬ 
ciple, but the constitution of 1871, build¬ 
ing from above, w^ith the desire to tap the 
sources of cohesion existent in the mon¬ 
archical states, did not concern itself with 
their constitutions at all. This was far 
from the propensities of Preusz and the 
surge of revolutionary feeling. 

Even the opposition of the state repre¬ 
sentatives to Preusz's severe rules could 
not overcome the very strong feeling that 
unless there were some unity in political 
fundamentals throughout the Reich, the 
structure would be unsound and weak. 
Preusz said: 

If the Reich builds itself, appropriately to the 
structure of a popular state, from below up¬ 
wards, and if, therefore, it rests, with the 
whole of its inward vital processes, upon the 
organic foundations of its municipal and state 
members, then a certain normative influence 
of the general will of the Reich upon the or¬ 
ganization of the individual states and their 
local authorities is indispensable. But it must 
be limited to the indi.spcn.sable, only assur¬ 
ing homogeneity between the structure of the 
Reich and its state and municipal constituents. 

(The student of international relations, 
and especially world government, should 
take special notice of this idea.) 

Preusz's wishes were challenged not only 
by the politicians who were hostile to any 
interference with their own constitution, 
but also on the juristic ground that to 
prescribe the principles of a state’s consti¬ 
tution was to destroy its statehood, its 
“sovereignty." “A state which cannot even 
determine its own form ceases utterly to 
be a state. For its sovereignty is denied," 

Article 17, as finally passed, ran: 

Every state must have a free-state constitu¬ 
tion. The representatives of the people must 

Denkschrift (January ao, 1919), Entwurf, 
Constitutional Assembly, 1919. 

Kahl, in Heilfron, p. 1255. Cf. United States 
constitution, article Iv, section 4. See Luther v. 
Border, 7. How. i. (1849) and Pacific States 
TeL & Tel, Co. v. Oregon, 223, U.S. 118 (1912), 
on the guarantee of a “republican form of 
government." 


be elected by universal, equal, direct, and 
secret suffrage of all men and women of Reich 
nationality according to principles of propor¬ 
tional representation. The state government 
requires the confidence of the body of people’s 
representatives. The electoral principles apply 
to elections of local authorities also. A state 
law. however, may declare the qualification 
for a vote to be conditional upon a year’s resi< 
deuce in the district. 

What does this mean? “Free state" is 
the equivalent of “republican," and im¬ 
plies that monarchy is excluded. The 
terms “representative" and “representa¬ 
tive body" (Volksvertretung) imply the 
notion and institution of the Parliamen¬ 
tary system and exclude any sort of a dic¬ 
tatorial system, whether of one or a 
minority. 

Then a government with the essential 
feature of the cabinet system—^responsi¬ 
bility to the Parliament—^was provided, 
but a variety of forms, including the gov¬ 
ernment’s power to meet a vote of no con¬ 
fidence with a referendum, was permis¬ 
sible. Was a bicameral system permitted? 
Preusz’s original draft actually prescribed 
a unicameral parliament, but it was there¬ 
after deleted, and in the constitutional 
committee it was admitted that a second 
chamber was possible; and commentators 
argued that if this were so, it was possible 
only in the form that the representative 
body, spoken of in article 17, was one, 
while at its side another organ existed 
which was not Parliament but only a 
check upon Parliament. Thus in Prussia 
there was a state council “representing 
the provinces in state legislation and ad¬ 
ministration," but its members did not 
enjoy the immunities given by the con¬ 
stitution to members of Parliament. 

World War II, issuing from Hitler’s 
abrogation of democratic principles and 
his destruction of democratic institutions 
in the Reich and the states (in some of 
the former, nazi governments arose earlier 
than 1933 and there enabled the move¬ 
ment to develop), taught the need of 
more specific guarantees of democracy in 
the states. This has already been dis¬ 
cussed (p. 90 above). 

Territorial Reorganization, The struggle 
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between the unitarists* desire for power 
freely to redistribute the areas of the states 
for federal utility, and to secure, at least, 
that no state should have a population 
smaller than two million, and the separa¬ 
tists' ardent desire to be left alone to 
make friendly arrangements should it suit 
them, resulted in a limited victory for the 
unitarists. Article i8 received this final 
shape: 

The composition of the Reich by states shall 
serve the maximum economic and cultural 
utility of the nation, with the fullest considera¬ 
tion for the will of the po(>ulation concerned. 
Alteration of the territory of the states and 
the formation of states within the Reich shall 
he effected by a law for the amcndnient of the 
Coristituiion. If the directly concerned states 
assent, then an ordinary Reich statute suffices. 

An ordinary Reich statute also suffices if one 
of the states concerned does not assent, hut 
where the alteration of territory or reorganiza¬ 
tion is demanded by the will of the popula¬ 
tion and required by paramount Reich 
interests, the will of the population shall be as¬ 
certained by a poll. The Reich government 
orders the poll, if required by a third of the 
enfranchised inhabitants of the territory to be 
separated. 

The clause, "When the states directly 
concerned give their consent, an ordinary 
federal law' suffices," was used only in the 
union of Prussia and Pyrmont.®® Only 
two changes of territory, the formation of 
I'huringia out of seven small states,®’ and 
the union of Cobuig with Bavaria, took 
place by constitutional amendment, since 
the assent of the states could not be for¬ 
mally ascertained. In 1928, Saxony and 
Thuringia exchanged enclaves, and Wald- 
eck merged with Prussia. From twenty- 
five in 1919 the number of the states 
dropped to seventeen by 1933. 

Other attempts at reorganization failed: 
one attempt to constitute a separate state 
of Upper Silesia, was defeated in Novem- 

"In the case of union or separation, should 
any dispute arise on.the question of arrange¬ 
ments as to property, the decision on such 
points shall be given, upon an application 
from one party, by the Court of State of the 
German Foundation." 

®®Law, March 24, 1922. 

8’Law, April 29, 1920. 


ber, 1922, when a ten-to-one majority of 
the population voted in favor of remain¬ 
ing with Prussia, and in Hanover a good 
deal less than one third of the voters 
voted in favor of a plebiscite to separate 
from Prussia. 

However, article 18 was as important 
for its continuous challenge to inquiry 
and rearrangement as for its immediate 
effects. While it existed, there could be 
no rest. It produced a law relating to its 
execution in cases where the Reich took 
the initiative, and it produced a Reich 
Bureau, which was dissolved in 1929. The 
law' w'as never used, since the states ex¬ 
acted a promise that the Reich would not 
act without their assent. 

The work of territorial reorganization 
fell into the sphere of the general consti¬ 
tutional reorganization detsired on many 
sides, and began with the calling of the 
State Conference in 1928, culminating in 
the Democratic Reform Plan which w'C 
shall discuss at length presently (p. 214 ff.}. 

Reichs-exekution. Under the Weima: 
constitution the Reich President, that is, 
the government, had the power to com¬ 
pel a state to fulfill its constitutional ohli 
gations, thus (article 48): "If a slate does 
not carry out its obligations under the 
Reich Constitution or Statuic:t, the Presi¬ 
dent can compel it i<^ do so with the aid 
of armed force.” Such a j>ower was un¬ 
necessary in the United States because the 
constitution was less a unimi of states. 
"We, the people . . . ." meant a more 
merged union, and the Unitvd States gov¬ 
ernment was granted authority over all in¬ 
dividuals directly w'herever they dwelt, so 
long as the power had been granted to the 
Union. The power of federal compulsion 
was taken from an organ, the Bundesrat, 
which was not likely by its composition to 
force a state, and given to one which was 
less unlikely to do so, unless the Presi¬ 
dent happened to be a native of the state 
which was to be forced. The decision of 
the President could be challenged by an 
appeal to the Court of State or other 
courts, where the constitution permitted 
an appeal in cases of disputes about inter¬ 
pretation, but this was hardly an obstruc¬ 
tion to immediate intervention by the 
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President. We have already noted the two 
important cases in which the power was 
used. 

Survey, The German Reich under the 
Weimar constitution was a federation in 
which the unitary element was very 
strongly marked. The constitution of 1919 
conquered a good deal of the stilhcxisting 
particularism of the states, but its at¬ 
tempts were met by a well-organized resist¬ 
ance. The result was that the anti-unitary 
elements were strongly stressed, much 
more so than in the United States, for the 
Reich was not able to obtain the pleni¬ 
tude of administrative powers. It is true, 
again,' that it had a wider sphere of legis¬ 
lative power than the United States, but 
in such things as territorial reorganization, 
in which its unitary bias received pro¬ 
nounced expression, it was not able to 
make headway. The Reichsrat, which was 
not meant to be an independent body, 
gradually became more powerful than 
was originally desired. 

The unitarists wished to see the many 
concessions to the states modified or en¬ 
tirely abolished, especially in regard to 
territorial reorganization, the administra¬ 
tion of Reich affairs, the power of the 
Reichsrat, the power of the states to make 
treaties with foreign countries, and their 
claims regarding army organization. It 
was argued that the partial duplication 
of parliamentary and administrative ma¬ 
chinery in so many states (seventeen), 
some with ridiculously small populations, 
was financially wasteful,** and, even ^orse, 
that the whole arrangement in states of 
this size made systematical administrative 
reform, with its consequent efficiency and 
financial economy, impossible. Especially 
wasteful was the coexistence of two great 
organizations—^Prussia and Reich —in 
Berlin and over the whole of Prussia. Vary¬ 
ing regulations broke up and made im¬ 
possible the easy transfer of citizens from 
state to state in the great professions of 


*8 Cf. Otto Braun, Die Deutsche Einheitsstaat 
(Berlin, 1927); W. Apelt, Vom Bundesstaat 
zum Regionalstaat (Berlin, 1927); Arnold 
Brecht, Reich und Lander (Berlin, 1928-30), 
Vol. 2 (1928), p. 349: Vol. 3 (1929), pp. 70 and 
265; Vol. 4 (1930); Bund zur Erneucrung des 
Reichs, Die Reichsrefortn (Berlin, 1933). 


civil service and law, while ludicrous situ¬ 
ations were caused by the intersection of 
great urban complexes (like Hamburg-Al- 
tona, Bremen-Wcsemiunde, Frankfurtam- 
Main-Offenbach) by state boundaries. The 
regional aspect of rearrangements of area 
was very strongly stressed. 

On the other hand, anti-unitarist criti¬ 
cism was as comprehensive and perhaps 
as strong in political power. It came 
mainly, though not entirely, from Bavaria, 
which was too small to subject others, too 
large to accept subjection. It was argued 
that the constitution permanently en¬ 
dowed the central authority with a power 
won at an exceptional time, and appro¬ 
priate for emergencies only, and that this 
has converted the “joy in the Reich** 
(Reichsfreudigkeit) into “grievance in the 
Reich** (Reichsverdrossenheit). The finan¬ 
cial powers of the Reich took away all 
resiliency and strength from the states; 
the Reich officials only duplicated their 
already existing organizations, the vari¬ 
ous powers over the states wounded their 
patriotism, while centralization went far 
to reduce their power to pursue their own 
peculiar cultural development—especially 
so, felt Bavaria and Prussia. 

At the end of this chapter the deficien¬ 
cies of German federalism are resummar- 
ized indirectly in an outline of reform 
proposals.®* 

NAZI FEDERALISM 

Since the nazi regime placed obedience 
above free comment, there is not yet and 
may never be available a realistic account 
of the highly unitary system by which it 
replaced Weimar federalism. Yet an out¬ 
line of nazi practice is necessary. The 
transition is dealt with elsewhere (Chap. 
25). The chief causes of the downfall 
of Weimar are not to be found in the 
federal arrangements, wasteful and con¬ 
fused as they were, but in other matters 
altogether. However, the rise of the nazi 
movement to power radically affected the 
relationship between the Reich and the 
states. 

Cf. Arnold Brecht, Federalism and Region- 
alism in Germany (New York, 1945), k>r a 
most illuminating review of Weimar federal¬ 


ism. 
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The Nazi party program of 1921, and 
Hitler’s Mein Kampf (chapter 10) favored 
the separate existence of the states. Even 
after January, 1933, confused talk about 
their preservation was continued. The 
“Roman pattern” of centralization was 
identified with “racial cross-breeding” and 
the “Jewish-democra tic-socialist state”! 
However, the leadership principle could 
hardly !>e reconciled with federalism And 
for Hitler the abolition of regional and 
local self-government was necessary as a 
means of scattering the landowning, mili¬ 
tary, and bureaucratic groups in state and 
local politics who might thwart his will. 
It was also a condition of full central 
mobilization of the resources of the Reich 
for military strength. 

After the election of March 5, 1933, the 
Nazis controlled eight states, mostly in 
Northern Germany and including Prus¬ 
sia. I’hcy forced the resignation of the 
governments of the other six states, mostly 
in Central and Southern Germany, and 
of tlie three free cities of Hamburg, 
Bremen, and laibcck. On March 31, 1933, 
they passed the First Coordination Act 
{Gleichschaltungsgesetz), “The Provisional 
Law for the Unification of the States with 
the Reich.” By this law, Reich commis¬ 
sioners were appointed whose task it was 
to enforce the policies of the Fiihrer in 
the states. The state cabinets were em¬ 
powered to assume legislative authority 
and to ignore the state constitutions. The 
state legislatures—^with the exception of 
the Prussian Diet elected on March 5, and 
all local legislative bodies except in Prus¬ 
sia—were dissolved and were reconsti¬ 
tuted for four-year terms without new 
elections. The seats were allotted on the 
basis of the number of votes obtained 
within the states by each party in the 
Nazi-dominated Reichstag election of 
March 5. The Communist and later the 
Social-Democratic representation was can¬ 
celed, and the other parties went out of 
existence "voluntarily.” Then all but the 
Nazi party were prohibited by law. 

The Unification of the States. On April 
7> 1933* notwithstanding the provisions 
of the Enabling Act safeguarding the po¬ 
sition of the Reichsrat, the Reich govern¬ 
ment passed the Second Coordination Act 
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(Reichsstatthaltergesetz), "The Law on 
the Unification of the German States,” 
This law vested the Reich commissioners, 
now called Reich governors (Reichsstatt^ 
halter), with permanent authority. It em¬ 
powered the Reich President, on the nomi¬ 
nation of the Reich Chancellor, to appoint 
governors of the states (except in Prussia, 
where the Chancellor would exercise the 
powers of the governor), who in their turn 
would appoint and remove the govern¬ 
ments of the states, dissolve the legisla¬ 
tures, order new elections, make and pub¬ 
lish state laws, “upon the proposal of the 
state cabinet” appoint and dismiss the 
higher officials and judges, and exercise 
the pardoning power. From time to time, 
the Fiihrer convoked the national gover¬ 
nors to acquaint them with national poli¬ 
cies. It was their primary task to represent 
these policies and tlie authority of the 
Reich within the states. For this purpose, 
each was given the powers of a dictator, 
including tlie right to call out the army 
to preserve public order. Laws and de¬ 
crees supplementary to the Law of April 
7, 1933 (of April 25. May 26, June i, June 
18. and October 14, 1933) provided, among 
other things, that tlte Chancellor might 
transfer his powers in Prussia to the Min< 
ister-President, and ti.at the governors 
might transfer their powers to the state 
governments. In three in.'tances, two 
smaller states were placed under one na¬ 
tional governor. In most cases r.hc national 
governor was the party district ie-adci 
(Gauleiter) of the district le'ost closely 
corresponding to his state. As everywhere 
in the Third Reich, governmental and 
party offices were thus combined, prevent¬ 
ing difficulties which could otherwise have 
arisen between governor and Gauleiter 
in the same area. 

The Law of January 30, 1934, "for the 
Reconstruction of the Reich” (Gesetz 
uber den Neuaufbau des Reiches), passed 
unanimously by both chambers without 
debate, was decisive for unification. Au¬ 
thority for this was taken from the plebi¬ 
scite of November 12, 1933. on Germany’s 
withdrawal from Geneva, which was al¬ 
leged to prove that "the German nation 
has attained an indestructible unity su¬ 
perior to all internal subdivisions of a 
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polilical character.” This law decreed: (i) 
"Popular representation in the States will 
be a!)oIish(rd;'' thus the state legislatures, 
which had in lact teased to exist in Octo¬ 
ber, IDS'}, were outlawed. (2) ‘‘The sover¬ 
eign rights ol the Stales are transferred to 
the Rffitjh." (3) ‘‘I'he Stale cabinets are 
subordinate to the Reich cabinet.” I’he 
Reich cabinet as a whole, and individual 
ministeis within the jurisdh lion of their 
njinistiies, coidd act througii the state 
cabinets. State cabinets could still legis¬ 
late, but only "by direction and in the 
name of the Reich.'" (4) I’he national gov¬ 
ernors of the states, who had until now 
been -under the direct control of the 
ruhier, were placed under the supervision 
of the Reich Ministry of the Interior. (5) 
1 he cal)inet ‘‘may establish new constitu¬ 
tional rights [for states].” 

By designating the governments of the 
states, the Fiihrer had made a mockery of 
their rcprcfsentation in the ReichsraL 
Hence, on February 14, 19.14. this second 
chamber was finally abolished (Gesetz iiher 
die Aujhcbung des Reichsrals). 'I'hough 
the existence of the Reichsrat had been 
safeguarded by the Enabling Act, this 
action could be considered valid, since the 
Law of January .10, 19.14, had authorized 
the cabinet to pass new constitutional 
laws. After a series of laws and decrees, all 
state law courts were iransfoniicd into 
Reich law courts on April 1, 193,5. so that 
decisions were rendered uniformly “in 
the name of the German people.” Many 
other functions, such as the administra¬ 
tion of forests, zoning, and public health 
supervision, were transferred to authori¬ 
ties under the direct control of Reich 
ministries during 1934 and 19.15. 

On January 50, 19.15. any remaining 
individuality of the states was removed by 
an Act Relating to the Reich Governors, 
which largely replaced the ReichsstatthaU 
tergesetz of April 7, 19.13. This new law 
subjected the governors to supervision no 
longer by the Ministry of the Interior but 
by the various ministers of tlie Reich 
government in their respective fields of 
competence. *l'he gradual reduction of the 
gcn'crnors from immediate subordination 
to Hitler to direct responsibility merely 
to the specific ministries reflected the de- 
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dine of local authority and prestige. Al¬ 
though, according to the law, the national 
governor was not a civil servant, but occu¬ 
pied an office similar to that of a Reich 
minister, his actual role degenerated 
steadily to that of a Reich official. Their 
power was reduced: they no longer ap¬ 
pointed the state cabinets, but merely 
made nominations to the Fuhrer who 
nominated. Also, while by the decree of 
February 2, 1934, state laws needed ap¬ 
proval of the governors, now their validity 
depended solely on approval by the Reich 
cabinet. 

Furthermore, the nazi government 
vastly extended the range of nation-wide 
legislation: all civil service personnel, in 
nation, states, and municipalities were 
centrally regulated by the Reich Civil 
Service Act of January 26, 1937. So also 
were the basic norms of police, educa¬ 
tional administration, and mining opera¬ 
tion, nationally regulated. In most fields 
the states were only allowed a secondary 
or subordinate law-making power for 
adapting the centrally established laws to 
local circumstances in minor matters. 

The Durability of Particularism, These 
nazi reforms were intended to remove all 
“dualism” between Reich and states. But 
the diverse state administrations were 
never eliminated, nor was a unified admin¬ 
istrative machine ever developed, al¬ 
though the idea was current that the gov¬ 
ernors were merely “the agents-general” 
of the national government. For the total 
territory of Germany is too extensive, and 
the regional diversities too ingrained, for 
a swift and thoroughgoing change in a 
time of military and economic anxieties. 
In many instances, direct national authori¬ 
ties and state officials worked side by side, 
thus preserving a double administration 
but not wiping out the state administra¬ 
tion. I'he subordinate lawmaking power 
was still of some substantial effect. Indeed, 
as it was impossible administratively to 
effectuate such drastic changes in a short 
time, Berlin even called on the states to 
act for a Berlin which had presumably 
abolished the states! In World War II, the 
nazi authorities in Berlin showed spiteful 
restiveness at the survival of the particular- 
ist spirit of some German states. This per 
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sisted in spite of the Reich’s establishment 
at the center of the Superior C>)uncil of 
Defense and at the state and inferior terri¬ 
torial levels of civil commissioners of na¬ 
tional defense to animate and control the 
norma] peacetime governmental agencies 
now called upon to put forth all strength 
in a total war. 

The particularist spirit even defeated 
the avowed intention of Hitler's govern¬ 
ment to resubdividc the Reich into en¬ 
tirely new administrative areas. 'I'hc nazis 
talked much, in their early years, of plans 
for the establishment of economic-physio¬ 
graphic regions in place of the historic 
dynastic state boundaries, together with 
some return to ancient tribal regions 
(Gaue) as parts of the Reich.*^ On No¬ 
vember 15. 1034, Dr. Frick, Reich Min¬ 
ister of the Interior, stated that in the 
near future the Reich would be reorgan¬ 
ized into twenty regions (Reichsgaue) with 
three to four million inhabitants each. 
“I’hese new regions,’* he declared, ‘‘and 
their governors will be instruments 
through which the Reich government will 
impose its authority on the humblest ham¬ 
let.*’ These regions "will rest on consider¬ 
ations of an economic and geographic 
nature dictated by national interests." 
Earlier, Goebbels had enunciated a plan 
to set up Uiirteen tribal provinces, and 
other nazi leaders had propagated similar 
ideas. The matter was lost to view; it was 
probably never anything but romantic 
talk; military-economic tasks were far more 
important. 

Little territorial reform was actually 
accomplished. On January 1, 1934, Uie 
two states of Mecklcnburg-Scliwcrin and 
Mecklenburg-Strelitz were united into one 
state of Mecklenbuig;, and in 1937 the 
free city of Liibeck was incorp(.)rated in 
Prussia. Otherwise only minor boundary 
corrections were made between Bavaria 
and Wurttemberg and between Prussia 
and her neighbors, Oldenburg, Hamburg, 
Mecklenburg, Anhalt, Hesse, and Schaum- 


*oCf. Albert Lepawsky, ‘’Nazis Reform the 
Reich," American Political Science Review, 
1936, p. 324 fl.; K. H. Wells, "Liouidation oi 
German Lender," ibid,, p. 550 ff. See Nazi 
Consf/iracy and Aggression (U.S. Government 
Printing Office, 1946 and 1947). 


burg-Lippe; these were maae in 1934 and 
1935, following a trend already apparent 
during the last years of the Weimar Re¬ 
public. Exchanges of territory of somewhat 
greater importance occurred between 
Prussia on the one hand and Hamburg 
(1937). Oldenbutg (1937), Bremen (1939). 
Brunswick (1941), and Anhalt (1942) on 
the other. The opposition to iciriLorial re¬ 
form came largely from two sources: (1) 
the Prussian aristocracy objected to any 
division of Prussia, which any through 
reform would involve; and (2) many nazi 
jobholders, headed by Goering as Prussian 
Premier, teared that their positions would 
be abolished by territorial change. 

Prussia was incorporated in the Reich, 
but not fully. The I'uhrer became the gov¬ 
ernor of Prussia; but on April 11, 1933. 
he appointed Goering Minister-President 
of Prussia and entrusted him with his pow¬ 
ers. Goering was responsible, there lore, 
only to Hitler. By a law of July 20, 1933, 
the twelve provincial councils were 
changed from elective legislatures 10 hon¬ 
orary advisory bodies appointed by the 
Minister-President. The provincial chief 
presidents (Oherpraesidenten) were thus 
given all executive, legislative, and admin¬ 
istrative power. By the decree ol Novem¬ 
ber 27, 1934, they w(.i' made nationally 
appointive and weit given increased 
powers, so that they then occupied a status 
similar to that of national go\cxnors, that 
is, agents-general of the Jlt i'h, while as 
an inheritance of the older >^;gixnes ilicy 
had detailed local administi.c^ve powers 
beyond those of tlie governors. Yet they 
were responsible to both the Reich and 
Prussia. All Prussian ministries, except the 
prime ministership and the Ministry of 
finances, were amalgamated with the cor¬ 
responding Reich ministries, so that for 
many years, Prussian government, laws, 
and budget, still prevailed. In September, 
1944, Prussian finances were aljo taken 
over by the Reich ‘‘in order to set free ad¬ 
ditional manpower for the conduct of the 
war.” The status of Prussia in the Third 
Reich was the reverse of that in the Bis¬ 
marck constitution. Prussia was inter- 
merged with the Reich: the Reich domi¬ 
nated. but did not abolish, Prussia. Yet 
the personal relationship between Her- 
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mann Goering, the Prime Minister of 
Prussia, and Hiller, meant that Prussia 
was still a weighty, leading clement in the 
Reich, with a power of independent 
leadership. 

The thoroughgoing control of the Reich 
over all revcnue>rai$ing authorities that 
had developed in the Weimar period was 
carried by the nazi regime to a most per¬ 
vasive mastery of taxation and expendi¬ 
ture in Reich, state, and local government 
units.*i 

Nazi Local Governments. Embodied in 
this highly unified ‘'federal" system was 
the specialized instrument of heavily cen¬ 
tralized local government, subjected to 
the Nazi party itself. This was introduced 
by the German Municipal Code of Janu¬ 
ary 30, 1935.*® All municipalities were 
subject to the supervision of the Reich 
Ministry of the Interior; their budget re¬ 
quired advance approval by the Reich; 
the Ministry of the Interior appointed the 
mayors and councilors of cities with a pop¬ 
ulation of over 100,000, while in smaller 
cities appointments were made by the 
Reich governors or other Reich officials. 
The burgomaster was chosen by the Min¬ 
istry of the Interior or the Reich gover¬ 
nor from among three candidates pro¬ 
posed by the local Nazi party delegate. 
Thus appointed, the burgomaster had full 
and exclusive responsibility for the gov¬ 
ernment of the municipality. The coun¬ 
cilors were a mere body of advisors, chosen 
by the Nazi party delegate (himself ap 
pointed by the Fuhrer's deputy, usually 
the local Nazi leader) for their "political 
reliability, capability, and character." The 
burgomaster had to consult the council 
but did not have to be guided by the 
result. The councilors were supposed to 
maintain contact with the people and 
secure from them "a sympathetic under¬ 
standing for the measures taken by the 
mayor." This function might have been 
a useful check on the mayor for the higher 

Cf. H. F. Abraham, Intergovernmental 
Financial Relations in Contemporary Germany 
(Bureau for Research in Municipal Govern¬ 
ment, Harvard Graduate School of Public Ad¬ 
ministration, February, 1943). 

^^Cf. F. K. Siiren, Die Deutsche Gemeinde- 
ordnung, Kommentar (Berlin, 1935), 2 vols. 


authority, but it was difficult to fulfill in 
a despotic system; so the law went so far 
as to command the councilors to give ex¬ 
pression to disagreeable criticism. The 
"leader" of the German League of Munici¬ 
palities admitted the failure of the coun¬ 
cilors; they had neither time nor will for 
their job.*® 

PAST AND FUTURE OF GERMAN FEDERALISM 

The future of German federalism is ob¬ 
scure because the future of the German 
state and democracy are as yet far from 
predictable in any clarity. But some fac¬ 
tors are discernible, if dimly. 

(1) It would seem that the Allied Occu¬ 
pation in four separate zones must en¬ 
courage particularism, especially as elec¬ 
tions were held in various states in i94f>-— 
states reconstituted and managed by re¬ 
organized political parties.** 

(2) The difficulties in the way of inter¬ 
regional or interstate meeting of party 
leaders and followers assist the perpetua¬ 
tion of particularism, as parties based on 
common principles break down state and 
local particularism, but here their work is 
obstructed. 

(3) Perhaps the Prussian problem will 
emerge easier of solution, for when the 
final distribution of population is settled 
(refugees from the eastern zone and from 
the areas taken by Poland, and some sort 
of permanence of adjustment achieved 
throughout the rump Reich), the propor¬ 
tion of Prussian population to that of the 
Reich will be considerably less than forty 
to seventy million. Moreover, the four 
zones have cut across Prussia, and for Al¬ 
lied administration her provinces are no 
longer as integrated under a common gov¬ 
ernment as in the past, including the 
Weimar and nazi periods. 

(4) The artificially induced division of 

*3 Cf. K. Jesserich, Zeitschrift fUr die gesamm- 
ten Staatswissenschaften (1938), p. 92. 

**See J. M. Pollock and A. Meisel, Germany 
under Occupation (Ann Arbor, 1947): and 
Office of Military Government for Germany, 
Gnitcd States Constitution of Bavaria. Hesse 
and Wurttemberg-Baden (February, 1947). 
See also R. G. Neumann, "New Constitutions 
in Germany," American Political Science Re¬ 
view, June, 1948, p. 448 if. 
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Germany, if long enough protracted, may 
produce a strong yearning for union as in 
the past, yet not be drastic enough to 
destroy “Germany," and may thus have 
powerful unifying tendencies. 

(5) The United States Government and 
Great Britain have publicly declared their 
wish for the restoration of something like 
the Weimar federalism. The U.S.S.R. has 
declared for a unitary state,but the 
Soviet idea of “unitary" is not defined in 
detail. A retuni to Weimar would satisfy 
the need to provide for reparations, for 
Allied control of German industry and 
general policy, and for effective demili¬ 
tarization. It would be even more satis¬ 
factory if the areas of the states were 
evened out, and if financial unification 
were continued and reformed. 

(6) The establishment of the constitu¬ 
tions of Bavaria, Hesse, and Wiirttem- 
berg-Baden by the people under the aegis 
of the Office of Military Government 
(American) for Germany accomplishes 
two things of definite portent for the 
future. I'hcse are: (a) the restoration of 
the several states, prior to the restoration 
of the Retc/i as whole, but of more ra¬ 
tional area, as in Greater Hesse, and 
Wiirttemberg-Baden, and (d) the delib¬ 
erate establishment within them of the 
constitutional principles of democratic 
government much more specific, purpose¬ 
ful, and far-reaching than in the Weimar 
period, and emanating from the clarifi¬ 
cation of ideas during the world-wide 
ideological debates and the bitter Euro¬ 
pean experience of the years from 1933 
to the end of World War II. 

(7) As to other future possibilities, in 
order to look forward we must look back 
to the proposals of the States Conference 
of 1928-32.These also indirectly sum¬ 
marize the defects of Weimar federalism. 
In briefest paraphrase, they were: 

(a) The Prussian provinces were to be¬ 
come :.tates, with territorial changes, ex¬ 
ercising a lawmaking power like the other 
states, and subject to the direct govern¬ 
mental powers of the Reich also, like 

^®Cf. Herman Finer, .America's Destiny (New 
York, 1947), p. *03. 


other states—^no Prussian administration 
would tome in between. 

(d) No separate Prussian central gov¬ 
ernment would exist: legislation for all- 
Prussia—that is, all the new states in com¬ 
mon—would be undertaken by the Reich¬ 
stag, perhaps by the members alone who 
were elected in Prussian states. A transi¬ 
tion proposal allowed the existence of a 
common assembly for the Prussian states, 
whose laws would need the consent of the 
federal cabinet. 

(c) The Reichsrat would be maintained, 
each state being represented by votes pro¬ 
portionate to its population, as in the 
Weimar constitution. T'he votes of each 
state would be cast uniformly. The Prus¬ 
sian states would cast their votes severally, 
as directed by their chief executive and a 
committee of the state assembly. 

(d) The Reich would receive powers at 
least as wide as those developed in the 
latest practice of the Weimar system; the 
financial power of the Reich would be a.s 
unified and centralized. Moreover, in the 
field of federal lawmaking power, the di¬ 
rect perv’ading administrative power fol¬ 
lowed, with the exception of police, super¬ 
vision of common ides and professional 
organizations, industrv and commerce, re¬ 
ligious affairs, educ..:ional matters, and 
waterways, in the Ci>s< of Bavaria, Saxon 
Wiirttemberg, and Baden. 

{e) But in the field of Reich legislative 
and administrative powers, it would be 
the duty of the Reich to deltxaie aJininis 
tration to the states, yet in (be discretion 
of me Reich executive. 

(/) A number of functions were assigned 
to the states, in addition to any that they 
might exercise because not assigned by 
law to the federal authority: they were 
social welfare, public health, juvenile wel¬ 
fare, public housing, state ffnance, agri¬ 
cultural affairs within and not interfering 
with the Reich power over the general 
economy, intermunicipal zoning, traffic, 
and roads within federal powers, and care 
of monuments. These rights were, for the 

*«Sce p. 214 above; and Brecht, op, cit,; also 
Gerhard Krebs, The Problem of federal Re¬ 
form in Germany (University of California, 
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Southern states already mentioned, to be 
guaranteed in the constitution. 

(g) As for administrative harmony, it 
was proposed that within each state, the 
Reich agencies should be fused at the top» 
with power for the highest Reich official to 
supervise and diiect in respect of adminis¬ 
trative simplification. Several small states 
might be combined within single Reich 
administrative regions, and the Reich offi¬ 
cial at the top would supervise the w'hole 
regional establishment. He would keep 
close contact W'ith state authorities, and 
it might be feasible even to appoint a 
state minister as the high federal official. 

(h) I'he Reich could delegate its admin¬ 
istrative powers to the states. When it did 
this, it could safeguard efficiency by a com¬ 
bination of general directions (and where 
necessary, directions in specific cases), 
these to be addressed only to the state gov- 
emmenrs and not to subordinates; disci¬ 
plining of the states in their administra¬ 
tion by appeal by the Reich to the Su¬ 
preme Oiiirt for Omstitutional Conflicts; 
the right to obtain full information, to 
make on-the-spot inspections, and to ex¬ 
amine public records. In certain fields 
(especially labor, social insurance, and 
care of veterans), state and Reich adminis¬ 
tration at the regional level would require 
more cooperation than heretofore. More¬ 
over, the power of the Reich over adminis¬ 
trative courts, general administrative law, 
administrative structure, local government 
units, and public examinations, in the 
states, was greatly strengthened. 

(i) The Reich should have the right to 
reorganize the territories so as to secure 
that the states should be of at least two 
million in population. This was not an 
official proposal of the conference, but the 
weighty opinion of experts of good will. 

(;*) In order to stabilize the states as ad¬ 
ministrative units, the reformers proposed 
tliat state cabinets should be appointed 
by the legislatures for a fixed term—say. 
four years—providing that only a two- 
thirds majority could overturn them with¬ 
in that time. 

On all these matters, the delegates of 
the states at the conference were in agree¬ 
ment. But Bavaria's delegate objected in 
two vital matters: he wished to see the 


Reichsrat endowed with a legislative 
power equal to that of the Reichstag, and 
he rejected the Weimar powers of the 
Reich to make law on “principles” and 
“in case of urgency,” and rejected also the 
increase of Reich powers newly proposed. 
What was of even more revealing effect 
was the Bavarian objection to the break¬ 
up of Prussia. The argument was that if 
Prussia were broken up, the resultant 
states would sooner or later be assimilated 
to the new states that were to be formed 
on more convenient territories, and that 
there would be a powerful impetus to re¬ 
duce the special status of the Southern 
“old” states of which Bavaria was the 
chief! In other words, no Prussia, no Ba¬ 
varia! Hence, Prussia ought to be main¬ 
tained; and if she were not, then the new 
states formed out of her ought each to 
receive constitutionally guaranteed powers 
equal to tliose of the “old” states. The 
conference offered the four “old” states 
the guarantee that their rights would be 
unamendablc if their combined votes 
were thrown against any encroaching pro¬ 
posal. 

How complicated are the problems of 
German compared with American and 
British federalism! The latter have their 
complications also, deriving from the at¬ 
tempt to secure the supremacy of laige- 
scale economic regulation over extensive 
territories wliich embrace strong diversi¬ 
ties of climate, resources, occupations, and 
therefore of interests, and in the case of 
Canada, the additional obstinacy of a re¬ 
ligion and culture and language in Quebec 
markedly different from that prevailing 
elsewhere. In Germany, additional confu¬ 
sion has been caused, and still exists, be¬ 
cause in the little monarchies and free 
cities, the idea of sovereignty cast its sharp 
shadow forward; it claimed at the estab- 
li.shment of the Reich, as it still claims, a 
marked differentiation between states of 
legislative and administrative power, and 
a differential representation in the federal 
council. These differences, so engendered, 
have been continuously supported by real 
diversities of culture and religion. It does 
not look as though these have been seri¬ 
ously reduced by the bitter experiences of 
the last quarter of a century. 
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Decision by majorities is as much an expedient as lighting by gas. In adopting 
it as a rule, we are not realizing perfection, but bowing to ar: imj)er[e(:iion. It 
has the great merit of avoiding, and that by a test perf(‘cii; dehiiitc, the last 
resort to violence; and of making force itself the servant instead ol the master 
of authority. But our country rejoices in the belief that she does not decide 
all things by majorities.—G l A d s t o n e 

Governments therefore should not be the only active powers: associations 
ought, in democratic nations, to stand in lieu of those powerful private in¬ 
dividuals whom the equality of conditions has swept away. ... In demo¬ 
cratic countries the science of association is the mother of science: the progress 
of all the rest depends upon the progress it has made. Amongst the laws which 
rule biiman societies there is one which seems to be more precise and clear 
than all the others. If men are to remain civilized, or to become so, the art of 
associating together must grow and improve, in the same ratio in which the 
equality of conditions is increased.— d f. T o c q u e v r i. l e 
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RESPONSIBILITY AND REPRESENTAHON 

Anai.ysis of the idea of democracy has 
indicated tliat it may mean either of two 
things, which, however, are closely re¬ 
lated in practice: a certain social purpose, 
or a specific machinery of government. 
Here we are concerned with the latter, and 
in this respect, generally speaking, demo¬ 
cratic theorists have sought soineiliing 
labeled alternatively “responsible govern¬ 
ment” or “representative government.” 
Fhese are not coincident, but are very 
nearly so. It is not merely pedantry which 
requires it to be emphasized that respon¬ 
sibility is the chief and wider aim, and 
representativeness merely a con\enient 
means to attain this. There are govern¬ 
ments in which representative assemblies 
participate, but are so hampered in vari¬ 
ous ways that governments cannot be 
called responsible. The chief example be¬ 
fore 1919 was the government of Germany. 
After that time the fascist government 
of Italy (commencing in 1922) had elec¬ 
tions but not responsible government; 
rather the same thing was true of Hitler’s 
Germany, and the distinction is still true 
of the government of Soviet Russia. 

On the other hand, government may be 
respor;:>ible and yet not representative, be¬ 
cause the people to whom it is responsible 
may act directly by popular vote. Of this 
there are no more examples in modern 
times, if we except the extraordinary pro¬ 
cedure for ratifying constitutions (and this 
is to strain the example too much). The 


desire for responsible government is para¬ 
mount; people wish not merely repre¬ 
sent their views, but ar rually to make and 
unmake governments.’ 

The real (juestion—and it is asked most 
anxiously of the Soviet system—is not 
whether the government deigns to take 
notice of popular criticisms and votes, but 
whether it can be \oied out of oflice or 
forced by some machinery or procedures to 
change its policy, above all against its 
own will. 

To whom, then, ought government *0 
be responsible? Who ought to control the 
making of laws and •!?eir adn inistration? 
Openly or silently m* n dec ide this by their 
general social philosophy, 'i'hey ask, 
“What should 1 like to see government 
accomplish?” The answer gem*rally dic¬ 
tates the de.sirable form o? '..nM/emraent, 
and this again settles for tht n) the extent 
to .diich others .should be fr''presented. 
James Mill, for in.stance, desired the ut¬ 
most perfection of society, and this was 
expressed for him in the principle of the 
greatest happiness of the greatest number. 
Thence it was simple to proceed to demo¬ 
cratic government, and further, to repre¬ 
sentative government with universal suf¬ 
frage.* But Macaulay was anxious for prop¬ 
erty, and to safeguard it he held that any 
franchise—that is, any system of repre¬ 
sentative government—which included the 

1 This was what so roused Burke’s anger (in 
his Reflections) against Dr. Price and bis 
friends. 

2 Essay on Gorfernment, 
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unpropertied working classes was ruinous.® 
That (juesStion answered, there still re¬ 
mains another. How may the power to 
govern be best applied? Once it has been 
decided to have responsible government, 
the problem becomes whether the people 
shall act directly or through representa¬ 
tives. Now no modern state has laced this 
ah initio; every state, except the smallest, 
Switzerland, has found itself compelled to 
govern tlirough the medium of a represen¬ 
tative body. T he reasons might be deduced 
from the nature of the work to be done 
by government. But we are fortunate in 
having the reasons put by a body of people 
—the Frenc.li (Ainstituent Assembly of 
1789—who actually faced a situation spirit¬ 
ually favorable to direct government, and 
it is instructive to ask why representative 
was preferred to direct government. 'The 
reasons adduced were: that proper delib¬ 
eration was impo.ssible over a large area 
and with a large number of people to con¬ 
sult; that it was iinnece.ssary to take the 
opinion of all citizens, .sufficient direction 
being obtainable from a selection of them; 
that not all people had either the leisure 
or the instruction to judge capably of leg¬ 
islation; that tumultuous proceedings and 
demagoguery must prevail where no sys¬ 
tematic procedure existed; and that, to 
secure the benefit of divisicjn of labor, it 
was good that citizens should allow repre¬ 
sentatives to exercise the function of gov¬ 
ernment.* VVe may hazard a further rea¬ 
son: the deputies, as the debates plainly 
showed, enjoyed being deputies and were 
anxious to remain deputies: they relished 
their powers, and acquired a professional 
interest in maintaining that representa¬ 
tive government was more feasible than 
direct. 

sA'.g., Speech on the Chartists’ petition. 
Bagehot was ready to have the working classes 
represented, in the sense of permitting their 
spokesmen to appear, hut he would not allow 
them the full voting force of their total num¬ 
bers. Cf. his Essays on Parliamentary Reform 
(written in 

* All this is shown with a great abundance of 
learning in K. Loewcn.stcin, Volk und Parla- 
ment, nach der Staatstheorie der Eranzdsischen 
Nalionalversammlung von 77^9 (Munchen, 
1922). 


The student may be referred to the 
results of the so-called unofficial "Peace 
Ballot” taken on the question of Eng¬ 
land’s participation in the League of Na¬ 
tions and the problems of peace and dis¬ 
armament.*"’ It will there be seen (a) how 
easily it was po.ssihle for the questions to 
be misinterpreted unless they were de¬ 
bated for their meaning, and (h) how diffi¬ 
cult it is to give meaning to the answers 
unless a series of alternaiive solutions are 
put for choiie to ihe voter. The same con¬ 
clusion may well he drawm from many of 
the Ciallup Polls, where Yes or No is said 
to a proposition, but where, fallaciously, 
the consequent duties, responsibilities, 
and financial sacrifices are not brought in¬ 
to the picture.** 

The arguments presented by the French 
Constituent As.sernbly—valid, we think— 
have prevailed, with the result that every¬ 
where democratic govern men t means, 
practically, a representative assembly in 
the center of the machinery of govern¬ 
ment. Nevertheless, representative gov¬ 
ernment has not absolutely triumphed, 
for some countries seek to remedy its 
shortcomings by the addition of the initia¬ 
tive and the referendum. 

In the main, however, modern govern¬ 
ment functions through popularly elected 
legislatures and ministers responsible to 
them and to the people. A qualification 
must, however, always be remembered: 
that owing to the existence and activity 
of special organizations—political parties 
—to influence the electors in their choice 
of representatives, even representative 
government without any formal admix¬ 
ture of direct government has been made 
substantially direct. Representatives arc 
selected, catechized, pledged, supported. 


The Peace Ballot: the Official History (Lon¬ 
don, 1935). 

BCf. H. Caniril, Gauging Public Opinion 
(New York. 1944): and Liiidsay Rogers, The 
Pollsters (New York, 1949). 

See also Hearings, U.S. Hoii.se of Repre¬ 
sentatives, "Campaign Expenditures,” Part 13, 
December 28, 1944. on the Gallup Poll; and 
Social Science Research Council (New York), 
“Report of Committee on Analysis of Pre- 
Election Polls and Forecasts,” released Decem¬ 
ber 27, 1948. 
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and afterward controlled in their parlia¬ 
mentary activities by parties in close and 
continuous touch with the electorate, so 
that absolute differences between direct 
and indirect democracy do not exist. The 
question of which is the better instrument 
of government turns upon the compara¬ 
tive merits of the party organization of a 
state and any alternative organization 
which might be improvised for direct pop¬ 
ular government. To this question we re¬ 
turn, iJiercfore. only when we have com¬ 
pletely reviewed the subject of parties 
and legislatures. 

The chief democratic theorists do not 
apparently diverge a great deal in their 
definitions of representative government. 
The most concise lorrn in which Locke 
expressed himself on this subject is in tliis 
passage in On Civil Government: 

It is in their legislative that the tnembers of a 
commonwealth are united and combined to¬ 
gether into one coherent living body. 'I his is 
the soul that gives I'onn, life, and unity to the 
commonwealth; from hence the several mem- 
hcr.s have their mutual influence, .sympathy, 
and connection; and therefore when the legis¬ 
lative is broken, or dissolved, dissolution and 
death follow. For the essence and union of 
the society consi.siing in having one will, the 
legislative, when once established by the ma¬ 
jority, has the declaring and, as it weie, keep¬ 
ing of that will. The constitution of the legis¬ 
lative is the first and fundamental act of 
society, whereby provision is made for the 
continuation of their union under the direc¬ 
tion of persons and bonds of laws, made by 
persons authorized thereunto, by the consent 
and appointment of the people, without which 
no one man. or number of men. amongst them 
can have authority of making law that shall 
be binding to the rest. 

Such descriptions of representative gov¬ 
ernment are very general, and reveal few 
or none of the difficulties inherent in its 
natun*. or, consequently, the wide gulf 
which actually separates people when the 
term “representative" is to be put into 
practice. Experience, however, shows that 
these vital problems are involved: (i) 
What entities shall the government repre¬ 
sent? (a) How can the sovereign people 
be represented? (3) Who may choose rep¬ 


resentatives? These problems will concern 
us in the present chapter, and in the fol¬ 
lowing two chapters we shall consider (4) 
how shall candidates for the assembly be 
chosen? (this is the problem of party gov¬ 
ernment); and (5) how fur is it permissible 
to influence others in the election of can¬ 
didates? (this is the problem of public 
opinion and the parties). If wc answer 
these questions by reference 10 the theories 
held at different times, and the practices 
based thereon, we .shall discover more ex¬ 
actly what representative government 
means. I,ct it be remembered that it is 
not merely representation which is sought 
and accorded by democratic tlieory, but 
the actual selection and dismissal of the 
legislature and the executive. 

WHAT ENTITIES SHALL THE GOVERNMENT 
REPRESENT? 

At the present time, and in all the coun¬ 
tries of which we speak, legislative assem 
blies are said to represent the “nation," 
the “country," “the people," or the “elec¬ 
torate," and these terms generally mean 
the whole body of citizens, considered as 
equally entitled to repieseiitation. and 
free of connection wiih each other except 
through their comifiim residence in an 
area ordained by the Juw to be an electoral 
district. Representation is territorial, a 
vague image of the whole of the state’s 
territory being conceived, tills tailing into 
districts convenient for re^iiiraiion and 
polling purposes. 

It is largely convenience ’* which de¬ 
termines the size and nature of the elec¬ 
toral distric t, and not the local existence 
of a definite interest whose representation 
is considered to be desirable. It sometimes 
happens, in England especially, that an 
electoral district coincides with some an¬ 
cient borough or rural area because for 
centuries it was a parliamentary unit, and 
it has come to be thought of, sentimen- 


7 It depends, in fact, partly upon the reason¬ 
able size of the legislature, partly upon the 
struggle of parties for special acivantage in 
their own strong districts, and partly upon 
the desire to represent already existing enti¬ 
ties like counties, cities, townships. 
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tally, as having a corporate existence. It 
happens also in all democratic countries 
that sonic districts are more or less com¬ 
pletely in the area of some special in¬ 
dustry or occupation—for example, coal 
mines, textile works, potteries, or corn 
hells—and to this extent there is a coin¬ 
cidence between territory and represen¬ 
tation. The Soviet constitution of 1924-36 
is said to have been based on occupational 
representation. Elections were held in the 
cities at each plant or institution, with 
such unattached groups as writers, artists, 
and scientists consiituling individual 
units, so that the city soviets were com¬ 
posed of at least one delegate from each 
establishment.^ 

Within this territorial scheme the elec¬ 
tors aic supposed to be free and equal 
atoms. Omtinental writers have for over 
a century applied to this system the term 
“atonii/ed*’ and “pulverized,” meaning 
that the whole nation is split into sover¬ 
eign fragments, all entitled to equal 
power in fashioning policy. I'his doctrine 
IS not much older, politically, than the 
French Revolution, stemming chiefly from 
Rousseau's Social Contract, though it goes 
back, philosophically, to the rise of modem 
religious nonconformity and the Reforma¬ 
tion. It replaced the old system of “com¬ 
munity" representation, and “virtual rep¬ 
resentation,” on the Continent and in 
England. 

Past Theories: Community and Virtual 
Representation, According to the first 
theory, representatives were summoned 
not because government was based upon 
the sovereign authority of the people, but 
because the tenure of land was the foun¬ 
dation of order and political obligation, 
its products were the chief sources of tax¬ 
ation, and in troubled times it was easier 
for kings to collect taxes if they at least 
appeared to consult the taxpayers. Hence 
the growth of the idea that communities 
—bodies of people, constituent and sub¬ 
stantial parts of society—were the proper 

»S. and B. Webb, Smnet Communism, Vol. I 
(London, 1936). In the 1936 constitution, how¬ 
ever, selection of candidates is territorial, ac¬ 
cording to electoral districts. 


units upon which to plan a parliamentary 
assembly. 

The second theory (composed by the 
landed aristocracy who enjoyed political 
power) is most concisely expressed in 
Paley's words: 

Before we seek to obtain anything more, con¬ 
sider duly what we already have. We have a 
House of Commons composed of 548 members, 
in which number arc found the most con¬ 
siderable landholders and merchants of the 
Kingdom; the heads of the army, the navy, 
and the law; the occupiers of great offices in 
the state; together with many private indi¬ 
viduals eminent by their knowledge, elo¬ 
quence, and activity. If the country be not 
safe in such hands, in whom may it confide 
its interest? If such a number of such men 
be liable to the influence of corrupt motives, 
what assembly of men will be secure from the 
same danger? Does any new scheme of repre¬ 
sentation promise to collect together more wis¬ 
dom, or to produce firmer integrity? i 

The doctrine embodies two ideas—that 
of social bodies to be represented, but 
also the independence of the representa¬ 
tive from the people to be represented. 
There were reformers, but as Macaulay 
said, speaking of the early part of this 
era, the object of the reformers was 
merely to make the representative body a 
more faithful interpreter of the sense of 
the constituent—it occurred to none that 
the constituent body might be an unfaith¬ 
ful interpreter of the sense of the nation. 

Even Burke was only temporarily ex¬ 
cited by the Wilkes' case, and he accepted 
virtual representation: 

The virtue, spirit, and essence of a House of 
Commons consists in its being the express 
image of the feelings of the nation. It was not 
instituted to be a control upon the people, as 
of late it has been taught, by a doctrine of the 
most pernicious tendency. It was designed as a 
control for the people. . . . This change from 
an immediate state of procuration and delega¬ 
tion to a course of acting as from original 
power is the w'ay in which all popular magis¬ 
tracies in the world have been perverted from 
their purposes. 

8W. Paley, Works (London, 1825), Vol. IV, 
**The Principles of Moral and Political 
Philosophy,'* Book VI, pp. 392-93. 
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The “stake in the country" or “interest" 
theory of representation—that is, that wise 
laws could be made only by those sobered 
by ownership of property or pursuing a 
lucrative occupation—could not be sur¬ 
rendered by those who held it, for it was a 
product of their practical monopoly and 
part of the defense of that monopoly. Its 
natural fruits were the hideous maldistri¬ 
bution of seats, the queer franchises, and 
the electoral corruption which persisted 
until 1852 despite all debate about re¬ 
form. Nor could theory and practice be 
changed until a hostile doctrine, claiming 
universal validity, violently challenged it. 
The attack was made in the name of the 
Natural Rights of Man, and in the van¬ 
guard were the middle cl:!sses, with the 
working classes acting as important allies 
in the two decades after the end of the 
Napoleonic Wars. I'he old tenets died a 
hard death, and to the last, in 1832 and 
even beyond, they were defended as 
wholesome for the commonwealth. Nor 
did France know the representation of in¬ 
dividual persons until the Revolution. 
The system of three estates was possible 
only as long as graded .social classes were 
not actively challenged; and that was pos¬ 
sible only while the monarchy was abso¬ 
lute. When the monarchy fell, the question 
of who was to inherit the authority to gov¬ 
ern naturally arose. The answer that no¬ 
bility and clergy should be two to one 
against the Third Estate was ridiculous; 
for in that position, the Third Estate was 
indeed nothing. This was soon observed 
in 1788 and 1789. when the Revolution 
was brewing, and the holders of power 
held to their privileges until violence took 
them away.i® 

Necker saw no way toward peace unless it 
were in convoking the f.tnts, to give the Tiers 
^tat a representation equal to that of both the 
others together. “The old-fashioned delibera¬ 
tion by Orders not being changeable, except¬ 
ing by ll:e agreement of the three Orders and 
the approbation of the King, the number of 
deputies of the Third Estate is not, until then, 
anything but a means of gathering all the 
useful informed minds for the good of the 
State, and it cannot be denied that this variety 
of information belongs above all to the Order 
of the Third Estate, since there are a multi¬ 
tude of public affairs upon which it alone is 


Sovereignty of the People—All the Peo- 
pie — Triumphant, The substitute for 
divine-right government, based on a social 
contract of free and equal individuals, is¬ 
sued from the essays of Jean Jacques, to 
control administration and fill the pages 
of the new statute books. France under 
the ancien regime had known the free and 
equal voter less than England had: her 
policy was founded upon an almost un- 
tempered monarchy and graduated sub¬ 
jection. But it was in just such an environ¬ 
ment that the new doctrine could spring 
up. In the (iermanic states the practice 
of distinct Orders was usual where mon¬ 
archy was at all tempered. In fact, Hegel’s 
answer to the French doctrines was that 
representation of Estates was essential, for 
these, while supplying the informational 
advantage of representation, maintained 
the cohesion of the units in each Estate, 
whereas the free and equal vote inevitably 
disintegrated society. It is interesting to 
note that this part of Hegel’s doctrine 
fitted in nicely with his idea that repre¬ 
sentatives should exist only to suggest 
ideas, but not to exert authority. Author¬ 
ity was the possession of the king and the 
aristocracy. It did r.oi occur to him, as it 
did to contemporary E^nglishmen and 

instructed, such as don;(.;stic and foreign com¬ 
merce, the condition of nianuf.tiLtiiring indus¬ 
try, the best means to encourage these, the 
public credit, the rale of inioesl. and the 
circulation of currency, abuse*: of taxation, 
privileges and many other subjer ts within the 
experience of it alone. . . . The viesire of the 
Third F.state, when it is unanir>«'us, when it 
is in conformity with the principit": of ecpiity, 
must always be called the desire of the na¬ 
tion. . . .’’ (Rf'sulta! du Cnnseil, December 27, 
1788. Cited in Ernest Eavi.sse, Histoire (Paris, 
1912), Vol. IX, p. 371. 

Later the Third Estate claimed to be the 
National Assembly. Si^y6s declared; “This 
title is the only one which is appropriate in 
the present condition of things, as much be¬ 
cause the members which compose it arc the 
only representatives legitimately and publicly 
knorvn and verified, as that, finally, the n<i- 
lional representation, being one and indivis¬ 
ible fsic], none of the deputies, in whatever 
order he is chosen, has the right to exercise 
his functions separately from the present 
assembly.** 

I’he C>ermanic states, which during the nine¬ 
teenth century had diets, based representation 
on the various estates. 
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Americans, that political parties would 
supply the cohesion. 

'I'he victorious principle was that every 
sane male citizen has a natural right to 
participate in government, that this right 
is normally represented by the right to 
vote for the representative assemblies, and 
that all are entitled to equal votes, none 
more, none less." That right was inde¬ 
pendent of capacity and class, and was 
the direct issue of the humanity of man. 
This was a mystical dogma issuing from 
the affective qualities of tliose who held 
it, although they pretended that reason 
was on their side. This expression of the 
dogma contains practically all its essential 
features: 

All the individuals who compose the associa¬ 
tion have the inalienable and sacred right to 
participate in the formation of the law, and 
if each could make his particular will known, 
the gathering of all these wills would veri¬ 
tably form the general will, and this would 
he the final degree of political perfection. No 
one can be dcfirived of this right upon any 
pretext or in any government ... in every 
society the associated are e.ssentially equal in 
rights, and the first of these is participation 
in the establishment of laws under the empire 
of which they consent to live.12 

Common to all in the French constitu¬ 
ent, it was gradually hammered out into 
the form contained in the Declaration of 
the Rights of Man: 

Men are born, and always continue, free and 
ecpial in respect of their rights. . . . The na¬ 
tion is essentially the source of all .sovereignty; 
nor can any individual, or any body of men, 
be entitled to any authority which is not ex¬ 
pressly derived from it. . . . The law is an 
expression of the will of the community, all 
citizens have the right to concur, either per¬ 
sonally, or by their representatives in its 

format ion .18 

11 Cf. French Declaration of Rights, 1789, 
1791. article 6. 

12 Pi&tion, Archives Parlementaires, 1788-1789, 
Vol. Ill, p. 582. 

18 An earlier form which shows the reasoning 
clearly was: 

Article 17: “Since every man in the state of 
nature enjoys an absolute and universal right 
over himself, then society must possess over 
itself the same right, that is to say sovereignty 
resides in all the members of a society con¬ 
sidered collectively.” 


The principle developed in England 
during the political conflicts of the seven¬ 
teenth century; a mighty tributary joined 
it in the American colonies,^* and later 
in the American states; another flowed 
from the fount of the Contrat Social; 
and all met, with the newer contribution 
of a few English radicals," in the tempest 
of the Revolution and thence spread to 
become everywhere the ideal of the weaker 
and poorer members of society. In all 
countries—even in Soviet Russia—one can 
find a constitutional declaration of the 

Article 18: "Thus any society incontestably 
possesses every kind of power. It has always 
that of revising and reforming its constitu¬ 
tion. that of making laws, of executing them, 
and pronouncing upon their violation; that 
is to say, in virtue of its sovereignty, it pos 
sesses eminently the legislptive, executive i^id 
judicial rights." 

Article 22: “ I'he general will is never so 
well expressed as when it is that of all the citi¬ 
zens; in defaidt of this it must be expressed 
by the majority of votes." 

Article 23; “Since all citizens ought to have 
an equal share in the advantages of society, 
they ought to exercise an equal share in pub¬ 
lic deliberations." 

Article 25: “ I husone of the principal points 
in a constitution .should be the manner in 
which a people should assemble in order that 
it may, wherever necessary, express its wishes 
freely, clearly, easily and promptly.”—Gouges- 
Cartou, Projet, August 12, 1789, Archives 
Parlementaires, Vol. VIII, p. 429. 

One practical reason aid weigh strongly 
with the deputies: that is, the desire to get a 
just distribution of the burden of taxation. 
Just taxation is a driving incentive in the 
creation of the dogma of equal suffrage, e.g.. 
Archives Parlementaires, Vol. VllI, p. 432: 
“I'axalion, being a portion taken from the 
property of each citizen, he has the right of 
deciding upon its necessity, of freely consent¬ 
ing thereto, of following its employment, and 
of determining its destruction, levy, collec¬ 
tion and period.” 

Charles Merriam, American Political Ideas 
(New York, 1920). 

18 W. S. Carpenter, The Development of 
American Political Thought (Princeton, 1930), 
Chaps. Ill and V; Kirk Porter, History of 
Suffrage in the United States (Chicago. 1918); 
Harold Gosnell, Democracy: The Threshold 
of Preedom (New York, 1948), Chapters 1, 2. 
and 8; also Albert De Grazia, Theories of 
Representation (mss. of doctorate. University 
of Chicago. 1948). 

18 Book IV, 2 and 3. 

17 Cl. G. S. Veitch, Genesis of Parliamentary 
Reform (London, 1913). 
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principle—in all except England—and 
the declaration lias its etfccis. 

This conception ot representation was 
necessarily entangled with the iundainen- 
tal question of where sovereignty should 
reside. Since the governing classes were un¬ 
willing that sovereignty should go over 
to the people, every practicable obstacle 
w^as put in the wray of full reuli/ation of 
the idea, so that only in c»ur own day have 
universal suffrage and the free and equal 
voter beaitne coincident. 

It is essential to emphasize that it is 
only during the course of the last two or 
three decades that the whole body of the 
adult population has achieved sovereign 
authority in the nation. The iniportance 
of the observation lies in the fact that mass 
democracy is still in its infancy. If every 
infant has mighty potentialities, an infant 
is still deficient until these are realized. 
e.s])et:ially in relation to the exiraoidinarily 
intricate .societies in which sell-govern¬ 
ment is today to l)c practiced. 

RCPRKSCNTINC; I HK. SOVKRtllGN PEOPLE 

Now, here were a multitude of ccjual citi- 
zeics. How were they to be repre.sented? 
In some way a vast gulf had to be bn'dged 
—the palpable gulf between each indi¬ 
vidual and the nation. 

According to the earlier German 
theorists, this gulf should never have been 
made; it did not really exist; and, even if 
it were tolerated, it should be overcome by 
representation in Estates rvhich organi¬ 
cally incorporated individual and group. 

*8 It is extraordinary flow the nazis recovered 
this point of view, putting the Volk above and 
around each individual, or at any rate not 
admitting the right to existence of the indi¬ 
vidual. For example, Aurel Kolnai slates in 
The War against the West (New 1938): 

"individual rights arc not encroached upon, 
they are deprived of meaning; the access to 
humanity is not obstructed, it is entirely cut 
off; Imnianitarian standards are not violated 
or disregarded, they are denied outright. Once 
the particular group has superseded humanity, 
then the individual, far from having merely 
to submit to .stern governmental discif)line, is 
philosophically considered and politically 
bcund to live under the ahKoliitc domination 
of his own particular group over his wishes, 
mentality, and habits. It is no longer a ques- 


But the disruptive, pulverizing philos¬ 
ophy of Locke and Rousseau had produced 
this gulf and had suggested that it was sur- 
rooutuable only by the social contiact. 

rhe question still rfinained. how was the 
contract to be established in the everyday, 
continuous business of government? By 
what means could the reconciliation of all 
the particular wills be produced? As .soon 
as this question was asked, and it was 
raised often and debated earnestly in the 
French National Assembly ol 1789, states¬ 
men were embarked upon a sea of 
troubles. J here was the conflict we have 
alicrady discussed, that of direct and lep- 
re.seniative goveinmenr. i'here were the 
twin problems of the relationship between 
the constituencies and nation, and the 
electofs and i epi esen latives. 

If the nation were u»o large to be called 
together to cleliberale. then the nuretiiig 
must be reciiicc*d to manageable numbers, 
but nevertheless, there must be a propoi- 
ticinate expression of the will of the na¬ 
tion.^® Mitabcau's metaphor, “a map to 
scale'’ {carte rrduite), indicates the psy¬ 
chology of this form of representation. 
Frcjin each geographical point, a person or 
persons to speak for its people must l)c 
called. This w'as a simple and convenient 
solution, and scenic^r’ 'latiirfil. lor it was 
based upon the postui . tc th'‘t all wills are 
of equal value and therefore one, or ten, 
or ten thousand, or any group of citizens, 
or any fraction of the nation, w is equal to 
any other, if it were numeric . :ly tb' same. 
Men cicj not seek out diffii ultics when 
thcii objects are obtainable , ithout the 
burden of conquest. 

Yet it could not be ignored thai deputie.s 
coming from different places would have 

tioii of Slate reason, hut of reason engulfed in 
the .state; violence is no longer a means, it is 
the natural expression of the spirit underly¬ 
ing the new structure of the stale; the voice 
of the ruler docs not merely drown the voice 
of the individual soffl, it entirely assimilates 
ii." (P. 30.) 

Miral)eau, Oeuvres (Paris, 1819-22). Vol. I. 
p. 8: **When a nation is loo numerous to meet 
in a single assembly, it forms a number of 
them. The individuals of each particular as¬ 
sembly give the right to vote for them to one 
{)erson . . . the colleriion of representatives is 
the nation . . .” 
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different views. Were they, then, to hold 
out for those views? If the convention that 
a locality had sovereign rights were 
adopted, serious difficulties would follow: 
the locality and the deputy would be en¬ 
couraged in their intransigeance.2« Yet to 
deny sovereign rights was to fly in the face 
of revolutionary philosophy by minimi/’ 
ing the political importance of all the 
sovereign individuals locally resideiit.^i A 
way out of the dilemma was found in a 
convention as subtle as Rousseau s discus¬ 
sion of the General Will, llegel's meta¬ 
physics of the State, and Gierke’s analysis 
of associations (and all these subjects arc 
cognate to ours)—the convention that the 
representative of a locality must consider 
himself not as representing his district but 
as representing the naiion.22 JJut if he is 

^0 Archives Parlementaires, Vol. VIII, p. 205: 
*Tf the system of imperative and iiinite<l 
powers were admitted, the lesolutions of the 
assembly would he stultified hv the recogni¬ 
tion of a formidable veto in each one of the 
177 baiilfif>es of the kingdom, 01 rather in the 
431 divisions which have returned deputies to 
the assembly." Again: "If any /W/age, or 
simply a division thereof, could govern in ad¬ 
vance the opinion of the National Assembly, 
it could, on the same groutufs, afterward re¬ 
pudiate its decrees, on the pietext that they 
were contrary to its own opinion." (Uarrcie) 

21 Ibid., p. "Each portion of society is 
subject: sovereignty rcsicies only in the whole 
a.sscml)lcd: I say the whole, because the right 
to legislate does not belong to a part of the 
whole; I say a.sscmbled, because the nation 
cannot exercise the legislative power when it 
is divided, and then it cannot delilK'iale in 
common. This coinnion deliberation can only 
come about iliiough representatives; when¬ 
ever 1 see the representatives of twenty five 
million men, there I sec the whole in which 
the plenitude of sovereignty resides; and it 
there exists a portion of this whole which 
wished to ri.se against the nation, 1 would .see 
only one subject who pretended to be stronger 
than the whole. Protests and reservations are 
impermissible; (hey are attempts against the 
power of the majority” (Lally-Tollendal). 

22 Ibid., p. 201: "Firstly, what is a baillage or 
a part of a baillagel [I'he reader should note 
our Anglo-Norman term "bailiwick."] It is not 
an independent state, a state united to others 
simply by a few connections, like any federal 
body; but a part of a whole, a portion of one 
only state, e.s.scniially submiitcd, whether it 
assents or not, to the general will, but having 
essentially the right lb participate therein.— 
What is the deputy of a baillage? He is a man 


to do this, he ceases to be the representa¬ 
tive of the district, unless, at the same 
lime, the local inhabitants vote for him 
not because they are thinking of their 
district and willing the things which con¬ 
cern it. but because they have transcended 
the individuality which the philosophy of 
natural rights accorded them, and will¬ 
ingly vote as individuals who arc part of a 
whole of which they are conscious. This, 
in fact, is the only practical way out of the 
philosophical difficulty raised by a politi¬ 
cal system which begins with individuals 
in a state of nature.^*'^ Individuals, in the 
terms of Kant, must be in a state of ‘‘un¬ 
sociability.** but of ‘‘social unsociabiliiy.” 

Now if it were admitted that represen¬ 
tation of the locality was not really rep- 
re.scnraiion of this but of something else, 
called the nation—an image here invented 
to cause men to acknowledge an external 
authority—how was this something else 
to be known? W^ho should conceive the 
national interest or will the deputy or hi? 
constituents? In other words, how far was 
the deputy to be free, and how far bound 
by ‘‘instructions*’? The constituents had 
a very important place in the scheme of 
things, for what was the national interest 
but some kind of combination of the in¬ 
terests of all the localities? 

It is one thing to attempt to answer 
these questions as an ‘‘ought” in an ethi¬ 
cal vacuum, another to read the answer 

whom the baillage charges to will in its name, 
but to w'ill not as it would itself will if it could 
Ixr transported to the general rendez-vous, that 
is after having maturely delibetated and com- 
pared among themselves all the motives of the 
difleient baillagcs. What is the mandate of a 
deputy? It is the act which transmits to him 
the powers of the baillage, which constitutes 
him representative of a baillage, and thereby 
representative of all the nation” (Talleyrand- 
1*^1 igorcl). 

£.g. Constitution of 1793, Vol. 11, Chap. 1 , 
section 3. article 17: “The representatives 
elected in the departments are not representa¬ 
tives of a particular department, but of the 
entire nation and they must not be given any 
mandate.” 

28 Archives Parlementaires, Vol. VIII, p. 593: 
“The deputy of a baillage is immediately 
chosen by his baillage; but indirectly, he is 
elected by the totality of baillages. That is 
why every deputy is a representative of the 
whole nation. 
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from history. When a desirable solution 
was being discussed, each party to the 
arrangement regarded the matter in the 
light of what was desirable to him. Repre¬ 
sentatives were not anxious to be bound 
by mandates; they desired independence 
and security of tenure.^-* They could not 
forget that, on the whole, they had a bet¬ 
ter education and more leisure than most 
of their constituents, whence some of them 
argued that they were better able to de¬ 
cide what was their will.=® Further, it was 
asked, how could a constituency know 
what was the national will, and state its 
attitude thereto, until the deputies met 
and deliberated? On the other hand, 
politicady conscious electors desired to 
give instructions .27 shorten the duration 
of the representative period,and recall 
the members who dissatisfied them. 

Such devices of the electors were the 
only means of controlling the representa¬ 
tive assembly in an age which lacked two 
things which today exist in a highly effi¬ 
cient form: rapid transport and communi¬ 
cations, and a party system—an organiza¬ 
tion specifically to connect the electorate 
with its representatives and the electors 
with each other. Hence, therefore, the im¬ 
portance of such communications as the 
letters which passed between Burke and 
the sheriffs of Bristol, and the strict views 

2 * Ibid., p. 207. 

26 Si^y^s, in Ibid., Vol. VIII, p. 594. 

Ibid., p. 59/|: “Here iheic is no (|ues(ion of 
drawing up a democratic survey, but to pro¬ 
pose, listen, concert among ourselves, to 
modify one’s opinion, finally to form in com¬ 
mon a common will. . . . When we meet it is 
to deliberate, to know other people's opinions, 
to profit from reciprocal views, to confront 
particular wills, to modify, and conciliate 
them, to obtain a result common to the ma¬ 
jority.” 

27 Monnier, in Ibid., Vol. VllI, p. 560: “The 
people confides its sovereign power—in so far 
as it confides it it cannot exert it; but it can 
take it hack whenever the depositories abuse 
it in order to oppress them; and when it re¬ 
calls the power, it should return it as soon as 
possible with new precautions to assure its 
liberty and happiness.” 

28 Cf. Charles E. Mcrriam, A History of Ameri¬ 
can Political Theories (New York, 1926); and 
cf. also the various declarations of rights in 
the American state constitutions of the Revo¬ 
lutionary period. 


held in America and France on the subject 
of the responsiveness of the representa¬ 
tives: in default of any intermediate body 
to wffioin to be responsive and responsible, 
either the locality was the controlling fac¬ 
tor or the representative was virtually 
free. The development of communica¬ 
tions and the party system has caused the 
representative system to change its mean¬ 
ing and fonns. Of critical importance, 
further, to the meaning of representation 
has been the growth of great organized 
bodies of citizens in their cconoinic: call¬ 
ings and sfxial pursuits. This subject is 
pursued further at a later stage. 

Perhaps no short foimula has ever bet¬ 
ter described the relationship between the 
repre.sentaiive and his district than Burke’s 
address to the electors of Bristol in 1774.28 
So crucial is it for the present theme, 
and for that of leadership in a democracy 
that it must be quoted: 

Their [his constituents’] wishes ought to have 
gieat weight with him; their opinion high re¬ 
spect; their business uiiremitted attention. It 
is his duly to sacrifice hi.s repose, his pleasures, 
his satisfaction, to theirs; and above all, ever, 
and in all cases, to prefer their interest to his 
own. But, his unbiased opinion, his mature 
judgment, his enlightened roi science, he 
ought not to .sacrifice ' ' you, to any man, or 
to any set of men livi i;.;. These be docs not 
derive from your pleasure; no, nor from the 
law and the Constitution. They are a trust 
from Providence, for the abuse of which he 
is deeply answerable. Your repTrseniaiive owes 
you, not his iiidu.stiy only, but itis judgment; 
and he betrays, instead of serv^fig you, if lie 
sacrifices it to your opinion. ... if govern¬ 
ment were a niattci of will iip<^>n my side, 
yours, wiihoui question, ought to be superior. 
But government and legi.slatioii are matters 
of rca.son and judgment, and not of Inclina¬ 
tion; and what .sort of reason is that, in which 
the determination precedes the discussion; in 
which one set of men deliberate, and another 
decide; and where those who form the con¬ 
clusion are perhaps three hundred miles dis¬ 
tant from those who hear the arguments? . . . 

Parliament is not a congress of ambassadors 
from different and hostile interests; which in¬ 
terests each must maintain, as an agent, and 

28 Cf. the interesting essay in Ernest Barker, 
Essays on Government (Oxford, 1945), “Burke 
and his Bri.stol Constituency.” 
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advocate, against other agents and advocuU*s; 
hut Paiiiameiit is a deliheralive assembly ot 
one nation, with one inletest, that of the 
wiiole; where, not local purposes, not local 
prejudices, ought to guide, hut the general 
good, resulting Iroin (he general reason of the 
whole. You choose a nieinher indeed; but 
when you have cliosen him, he is not a mem¬ 
ber of Uiistol, hut he is a inemiiei of 
ment. If the local constituent should have an 
interest, or should form a hasty 0|.)iiiion, evi¬ 
dently opposite to the real good of the test 
of the coimiiniiity, the meinher for that place 
ought to he as far as any other fioin any cti- 
dcavtn to give it died. 

In llu; program of the Connniinist 
party of the .Soviet Union, adojjted March 
i 8'-2.‘5, ipitp the theory of delegation is 
strcss(;d to a point where tlie power to re¬ 
call their delegates "in tlie most easy and 
an essihlc manner” is accorded to the elet- 
t(*rs. T he constitiition of 1925 slated (ar¬ 
ticle 75): “'Ihe eonstiiuents who elected 
a deputy to a soviet shall have the right 
to recall him or her at any time and to 
hold new elections.” And again in the 
constitution of “Every deputy is 

obliged to rentier account to the elcctons 
of his work and the work of the soviet of 
toilers’ deputies, and may at any time be 
recalled in tlie manner established by law 
on the decision of a majority of the elec¬ 
tors/* 

Actually, it will he seen from Soviet ex¬ 
perience that the recall w'as used mainly 
as an extraordinary means of purging 
deputies disliked by the comnuuiisl lead¬ 
ership at critical stages in the continuous 
revolution. It has otherwise been em¬ 
ployed mainly at the city and village 
level. For the Soviet system has other 
ways—very effective—of "animating” its 
political class.^<) 

The effects of the recall on the gov¬ 
ernment of a stale in which not one 
monopoly party dictated but several par- 

80 Andrei Vyshinsky, Law of the Soviet Slate 
(New York, 19.18) pp. 719-23: and J. Towster. 
Political Control in V.S.S.R. (New York 1918). 
SI For the recall see: F. Bird and F. Ryan, 
Recall of Public Officers (New York, 1930). 
See newspaper accounts of the unsuccessful 
attempt to recall Roger D. Lapham, Mayor 
of San Francisco, in 1946. 


lies were in operation would be most cha¬ 
otic, and furthermore would add to an 
instability of the parliamentary executive. 
As we have observed (p. 106) the Soviet 
Union denies the validity of the theory 
of separation of powers. It affects to re¬ 
place checks and balances by .such devices 
as the recall. It is noteworthy that in the 
French Constituent Assembly of 1946, the 
French Communist party dec lared for the 
"recall.” but inicrpieted this to mean not 
recall by the pc!oj)le hut ca.sliiering of 
deputies by their party! Andrei Vyshin¬ 
sky’s sneering comments conveniently 
omit reference to the contrast between 
his own monopoly party state and states 
with free parties. 

As for the privilege of voting, the right 
to choose rcpie.sentative.s was extcncled 
from time to time in the nineteenth cen¬ 
tury and recently, until now practically 
all males and females over tw^enty-oiic 
years of age are enfranchised. Over one 
hundred years of struggle were needed to 
.secure this, although there was a wide¬ 
spread con.scioLisncss of the justice of the 
universal vote at the beginning of that 
lime. But those in possession of political 
power realized tliat conce.ssions would 
mean lo.ss: only violence or the fear of 
violence could overcome this monopolistic 
attitude. This tear itself was of small 
elTcct while the disenfraiuhised were un¬ 
organized—and even wlien they were or¬ 
ganized, so long as they were unwilling 
to act violently and the minority con¬ 
trolled the armed and di.sciplined forces. 
Therefore (;once.ssions w'cre piecemeal and 
slow. In England the Reform Bill of 1832 
was passed only after violence, threatened 
and actual, after a concerted attack on the 
credit of the Bank of England, and after 
a threat to dilute the blue blood of the 
peerage by “swamping” the House of 
Lords.®'-* This was the consummation of a 
long and bloody skirmish begun in 1815. 
The Chartist movement with its warlike 

32 J. R. M. Butler, Passing of the Great Re¬ 
form Rill (London, 191.O’* U. M. Trevelyan. 
Lord Grey of the Reform Bill (London, 1920); 
Graham Wallas, Life of Francis Place (Lon¬ 
don, 1898): j. Grego, A History of Parlia¬ 
mentary Elections (l.ondon, 1886). 
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demonstrations followed. Once the Act of 
1867 was passed, politics were radicalized 
and the poorer classes naturally admitted 
their unenfranchised brethren. French 
development was marked by actual and 
recurrent revolution. In Germany, the 
movement was pent up until the Revo¬ 
lution of i8ij8, which, proving abortive, 
accomplished no more than a declaration 
of universal suffrage. This was granted by 
Bismarck only as a price for support of his 
policy of unity.-"** This gift, however, was 
made to Germany and not to Prussia, and. 
until 1919, Prussia possessed a type of 
franchise especially designed to hoki the 
masses in subjection; circumstances did 
not favor violent revolution until 1919, 
and this alone, under Prussian conditions, 
could produce universal suffrage.'*® 

The Prussian system •‘*® contradicted the 
contemporary practice of the western 
world in so many points that it empha¬ 
sizes (by contrast) those features now al¬ 
most universally accepted. It explains, 
also, the queer nature of German policy 
before World War I, for Prussia wa.s the 
dominant partner. The system was in¬ 
direct and unequal, in contrast to direct 
and equal, suflrage. It was indirect in that 
the electors did not possess the right to 
vote immediately for their representa¬ 
tives in the House of Deputies, hut the 
“original” electors (Urwahler) were only 
entitled to choose final electors (Wahl- 
manner), who then elected the deputies. 
The effect of organization by political 
parties, however, was to cau.se the election 
of those “final” electors. But the “original” 
electors had no equal right to choose the 
“final electors”: their elective power was 


33 L^on Diiguit and Henri Monnicr, Les Con¬ 
stitutions, etc. (Paris. 1932), Imroduction. 
Down to iK^iS a distinction was made between 
the nation, which consisted of all the people, 
and "the legal nation" (pays ligal), the latter 
being the small number of enfranchised 
adults. 

3 * R. Augst, Bismarck's Stellung zur Wahl- 
rerht (Leipzig, 1947). 

33 L. Beigstrasset, Die preussisrhc Wahherhts- 
frage im Kriege (Tubingen, 1929). Cf. Arnold 
Rreclit, Federalism and Begionalism in Ger¬ 
many (New York. 191-5), p. 1711. Cf. also. 

33 Cf. H. von Gerlacli, Das Parlament (Frank¬ 
furt, 1907). 


graded according to the amount of direct 
taxation paid. There were three classes of 
taxpayers. All in the constituency who 
paid the first one third of the direct taxes 
(in order of amount) comprised the first 
class; then came the second cla.ss, includ¬ 
ing the taxpayers in descending order 
until the line of two thirds in total was 
reached; and a third cla.ss contained the 
remainder. Hence the term “third-class 
system.” This distribution of voting 
power caused, by the standard of equal 
suffrage, a serious distortion of represen- 
iaiion .37 for approximately, a voter in the 
first class possessed about four times the 
parliamentary power of a voter in the 
second and over sixteen times the power 
of a voter in the third class. 

At one time, the Krupp family alone 
elected the whole representation of Essen. 
It is of special interest to notice the sug¬ 
gestion in a recent work, Hayek's The 
Road to Serfdom, that those persons who 
receive public assistance should have their 
civil rights limited. In nineteenth-century 
English poor-law policy, this meant depri¬ 
vation of the right to vote. The resuscita- 
tation of the idea is interesting, as it seems 
once again to attempt to relate a delect 
in perstmal character which is stq^posed 
to produce unemp! ivment, to the right 
to a share in governiiient. 

A noteworthy efferr. of this inequality 
—equality is an incentive to all citizens 
because it encourages si'If respect and 
self-expression and compet;uon—was to 
reduce the electoral inierivji of all the 
three classes of voters, for the top class 
thought it unnecessary to go 10 the poll, 
while the .other two thought it u-seless.®* 
Even the oft-demonstrated electoral 


87 In 1908, for the whole of Prussia, the first 
cla.ss contained 293,o(x> electors; the .second, 
1,065.000; the third, 6,324,079. In 1913 (cf. 
Statistiches Jahrbuch fur den Presiissischen 
Staal, 1914, Vol. XII, p. 634 ff.) the percent¬ 
age of the electorate in the three classes was 
I* 443: ll> 15-76: and III, 79.81. Cf. Schippcl, 
Fort mit den Dreiklassen Wahlsyslem (Berlin, 
1890); Jastrow, Das Dreiklassensystem (Berlin, 
1894); and Bock. Wahlstatistik (Halle, 1919). 

88 In 1913, Class 7 , 51.4 per cent; Cla.ss II, 41.8 
per cent: Class 7 / 7 , 29.9 per cent of the elector¬ 
ate voted. 'I his was in every case higher than 
at previous elections. 
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strength of the working class, even its 
services during World War 1 , failed to 
move the rulers to more than vague prom¬ 
ises of reform, and, in fact, the people 
obtained electoral power only w'hen they 
violently'took it in the revolution of 1918. 
The defenders of the system used the 
subtle argument that only property 
owners ought to be represented because 
they alone had property: or, in other 
words, they could not risk the transfer of 
their property to others by being out- 
voted. 3 " But this, again, was also a de¬ 
fense of the Hohenzollern monarchy, 
which could not have survived in a state 
based on universal franchise; and the 
monarchy w'as a bulwark of the social and 
political privileges of the upper classes, 
and these—especially the Junkers, the 
larger farmers, who obtained about one 
third of the membership of the Housed®— 
were most attached to dynastic despotism. 
The callous injustice of this system ac¬ 
counts for the ardent, even doctrinaire 
spirit with which the constitution makers 
of 1919 embraced all the known, if un¬ 
tried, devices, for equitable Parliamen¬ 
tary representation. From one extreme to 
another is one of the most frequent rules 
of political development. 

WHO MAY CHOOSE REPRESENTATIVES? 

Property and Educational Qualifications, 
The main qualification for the franchise 
in the nineteenth century, that which lim¬ 
ited the numbers enjoying it, was the pos¬ 
session of property. Two main reasons 
were advanced for this. One was that the 
possession of some property was a trust¬ 
worthy indication that its possessor was ed¬ 
ucated and therefore competent to pro¬ 
nounce upon public affairs. The other was 

8® Cf. Der Preussische Landtag Kein Klassen- 
parlament, by Julius Vorstcr, a member of the 
House of Deputies (Cologne, 1907). 

80 Cf W. Kamtn, Abgeordnetenheruf und 
Parlament (Karlsruhe, 1927). Cf. A. Rosen¬ 
berg, The Birth of the German Republic 
(London, 1931), Chaps. I and II. The great 
change in representation was due partly to the 
redistribution of seats—until 1919 distribu¬ 
tion rested upon a decree of 1R67, when rural 
parts were more thickly populated than towns: 
a situation which changed remarkably after 


that if those who had no property were en¬ 
franchised there would be an end of pri¬ 
vate property. The first was advanced by 
such otherwise different minds as Hegel 
and Bagehot and Disraeli and members of 
the French Revolutionary Convention. 
That $0 crude and erroneous a test was ac¬ 
ceptable to such minds (when in good 
faith) shows how difficult it is to measure 
political competence; but this acceptance 
is at least partly due to the difficulty of de¬ 
fining and applying a more accurate one to 
multitudes of people. Further, and from 
this point of view and this only, there was 
something to be said for it. Until about 
the year 1900, very few citizens in any 
country had the means of any substantial 
education, and the lack of private means 
implied a lack of education. Now, it is 
necessary to representative and respon¬ 
sible government that the electors shall 
be able to understand their own interests, 
the interests of the nation, the prdicy of 
a candidate for their suffrages, and the 
nature of parliamentary activity. For with¬ 
out this there is no judgment; yet the 
essence of responsible government is pop¬ 
ular judgment. The real question, how¬ 
ever, is whether people can exercise such 
a judgment without formal education. It 
is a mistake to imagine that formal edu¬ 
cation is absolutely essential, for we are 
often taught more by the informal (some¬ 
times the cliance) experiences of life than 
by schooling. This is not all. It is a funda¬ 
mental fallacy to argue that political be¬ 
havior has depended, depends now, or 
must depend upon instruction. It depends 
upon will, upon the passions, which are 
at the most modified by instruction, and 
men and women vote primarily for what 
they want and not from purely intellec¬ 
tual guidance. Thus, it is a fallacy to be- 

1870. Cf. also W. H. Dawson, The German 
Empire (London. 1919), Vol. I, pp. 387-88. The 
shift in party strength from 1913 to 1919. with 
direct, equal, and proportional representation, 
was as follows (expressed as percentages): 
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lieve that the poorest, the most ignorant, 
ought not to vote because they will not 
know what to vote for—they know very 
well, even too well for some people's 
comfort. The real question, of course, is 
not whether people know what they want, 
but whether they know what is possible. 
There, education is vital; and we analyze 
the question in Chapter 14. 

In most countries, then, the property 
qualification has been reduced to very 
small proportions or has ceased al< 
together, no more than mere residence 
for a short period being reejuired as a pre¬ 
liminary to registration as a voten^^^ When 

In England, owing to the nonstatement of 
the rational theory of representation in consti¬ 
tution or statute, voters had as many votes as 
positive qualifications. 'I'his re.sulted in much 
plural voting. The Reform Art of 1918 per¬ 
mitted, at most, two votes per voter to be 
chosen among the qiialificalions of residence, 
occupation, and univeisity degree. In 1945 it 
was estimated that there were 200,000 quali¬ 
fied to cast a business vote and 175,000 a uni¬ 
versity vote. Such a device is a defense mechan¬ 
ism for the more wealthy and educated, to 
protect them from the workers’ vote. The 
Speaker’s Conference on Electoral Procedure 
of 19.^4 decided to leave the subject alone, but 
the Labour government abolished the ’’plural 
vote" by the Representation of the People 
Act of 1948. 

Before this Act was passed, there were in 
Britain twelve members of Parliament elected 
by the graduates of the universities. (This prac¬ 
tice had commenced in the reign of James I). 
The Labour government proposed the aboli¬ 
tion of the scats on the principle of ’’one man, 
one vote.” To this the Conservative party and 
some independents strenuously objected. 
I'heir objection was not merely founded on 
the advantage they had possc-ssed in almast 
always securing a victory in the universities, 
although no Labour candidate had ever licen 
returned. They put forward the view that to¬ 
day, when the state is so extensively active, 
it was more important than ever to have mem¬ 
bers in the House who were independent of 
party, and the subsidiary argument followed 
that the university members were so unafiili- 
aied. it is true that some notable members of 
independent views have come from the uni¬ 
versity constituencies: for instance, Eleanor 
Rachhone, the leader in the movement for 
family allowances, and A. P. Herbert—see his 
witty The Ayes Have It (London, 1937) and 
University Member (London, 1949)—who 
Reduced important changes in the law of 
divorce. In the Conservative argument there 
was still something of the ancient view that 


property qualifications were attacked, the 
defenders (in all countries) of the theory 
of government by the competent suggested 
the establishment of educational qualifi- 
cations.^2 but it was found practically im¬ 
possible to devise a valid scheme, and 
statesmen ultimately surrendered to the 
principle of mere citizenship. But a num¬ 
ber of the American states have literacy 
tests for voting.^3 They are simple tests: 
some require mere ability to read; others 
require the reading of the constitution 
and the writing of the applicant’s name; 
six Southern states require either the read¬ 
ing or understanding or reasonable inter¬ 
pretation of the state constitution. These 
tests were hardly established for the sake 
of an ideally good democracy but. in some 
states at least, to procure specific exclu¬ 
sions from the electorate.*^ In the South¬ 
ern states the intentiort was to exclude 
Negroes—and this has been done, since 
the standard of success at an examination 
is set not by the candidate but by the 
examining registration officers, who are 
white. In the New England states the 
alien population fell too easy a prey to 
corrupt bosses to be penniitcd by the 
’’forward- and upward-looking citizens” a 

repicsentation was r. i . omnuiriities and not 
of individual citizens :^.* ouped in areas—some¬ 
thing of the corporate principle, as that prin¬ 
ciple had certainly prevailed when boroughs 
and counties were represented! us communi¬ 
ties. The Labour governim-Tt^'s .inswer was 
that there was no more reav?*.’ 10 »^eprcseiit 
the universities than the aluit>r,i clubs of the 
mv Iicipally provided schools «ii'-/where in the 
land. Cf. Debates (Eebruary 16, 1948 onward). 
« 2 Cf. also G. Lowes Dickinson. Deifelopment 
of Parliament in the Ninetenuh Century 
(London. 1H95); J. Barih^lcmy, L'Orgrt?7i5fl//o« 
du suffrage ei VExp^rience Beige (Paris, J912); 
R. Smend, Masstdbe der Reprasentation 
(Stuttgart, 1912); and G. Lcibholz. Wesen der 
Reprasentation (Berlin, 191(9). 

*3 Cf. Council of State Governments, Booh of 
the States (Chicago, 1948-49). p. 96. 

*3 R. R. Brooks, Political'Parties and Electoral 
Problems (New York, 1533); E. M. Sait, Ameri¬ 
can Parties and Elections (New York, revised 
1^8); F. G. Crawford. ’’The New York State 
Literacy Test,” American Political Science Re¬ 
view, XVII. May, 1923; V. O. Key, Politics, 
Parties, and Pressure Groups (New York, 
1947): and P. H. Odegard and £. A. Helms, 
American Politics, 2nd edition (New York, 
• 947 )- 
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place on the register without a test. At 
any rate, tlie tests are not any serious con¬ 
tribution toward the problem of electoral 
ability. T'hey are pawns in the battle for 
social dominion, and exclude those who 
are considered heterogeneous on account 
of race or culture. Andrei Vyshinsky, in 
the treatise just referred to. alleges that 
the literacy tests are designed to rein¬ 
force the dictatorship of the bourgeoisie, 
everywhere! 

The fact is that “political competence” 
is a very ambiguous term: it cannot be de¬ 
fined to the universal satisfaction, or even 
to the satisfaction of a majority of the 
people. Since it is not exactly definable, 
the firospects of difficulties in its admin¬ 
istration stop those who arc attracted by 
such a standard from its institution. Nor 
is the impersonal test which might be de¬ 
vised for intelligence and intellect any 
criterion by which to judge the moral 
excellence of an elector or candidate. 
This moral cjiiality is entirely a subjective 
matter, it.self in the very cockpit of poH- 
tics; for what shall be considered “moral” 
in a nation's life is, in the modern state, 
to a large extent settled by law. It is diffi¬ 
cult enough for the scientist to certify un- 
soundness of mind or pre.scribe the treat¬ 
ment for a juvenile delinquent, and when 
one arrives at the finer shades of moral 
rectitude one is baffled. 1 emphasi/e with 
all strength that it is exactly this uncer¬ 
tainty as to who is “right” and “gooti” in 
judging the direction society should take 
which has given birth to democracy and 
representative government: while the con¬ 
viction of certainty has often given rise 
to minority and despotic government. 

If we grant that those who are to elect 
and control government must justify their 
claim by their “understanding,” then let 
us recognize two ingredients of political 
understanding. One is knowledge of fact, 
which includes history; and the other in¬ 
gredient is values. When we use the word 
"moral” as we have used it above, we are 
referring to the fact that an act of polit¬ 
ical judgment is directed by a sense of 
values. The democratic theory is pre¬ 
cisely that in the realm of values, each 
penon must be presumed to have an equal 


claim to speak, since there is no external 
objective test of value, that is, of the na¬ 
ture of the good life. 7 'his truth is denied 
by the dictators when they claim that 
government should be in the hands of 
those with special “competence.” Its de¬ 
nial in a democracy implies the destruc¬ 
tion of that democracy. The grave re¬ 
sponsibility of placing even the queerest 
shade of idiosyncracy beyond the bounds 
of potential validity has caused men both 
to offer and demand the inclusion of its 
opinion and weight in the lawmaking 
assembly. 

Neither can there be an objective test 
of wisdom, which means judgment of the 
importance attachable to the various ele¬ 
ments of a problem. 'This is certainly com¬ 
pounded of testable information, but its 
chief ingredients are intuitions, desires, 
and sanity of mind. But the democrat 
would say that such things are .sacred. 
Knowledge, however, can be tested; and it 
is here that democracy is as yet most de¬ 
fective. A thorough knowledge of social 
affairs is fundamental to any real cn- 
fruiichiscincnt and sound decisions. Let 
us not pretend that uninstrucied instinct 
can answ^er social and economic problems: 
it may be lucky or it may be disastrous, 
but it cannot be wise. Even then, we are 
unable either to teach or to test knowledge 
indefinitely. LScicncc grows richer every 
day, but knowledge is still woefully lack¬ 
ing. When we reach that margin we in¬ 
evitably shall, and do, set our course by 
large and imperfect socio-psychological 
generalizations—though science teaches 
caution. Equally, there is no doubt that 
tests based on knowledge now available, 
and indispensable to rational voting, 
would exclude some 95 per cent of all 
adults from the franchise. 

These considerations throw into promi¬ 
nence two necessities: (1) the duty, for the 
future, of utilizing every social vehicle for 
promoting political knowledge: press, 
radio, periodicals, adult education, and 
so on; and (2) the dependence of the elec 
torate upon a substantial number of rival 
leaders of wisdom and integrity, who may 
be sought through the selective filter of 
party organization. This still leaves much 
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to hazard—the impediments and difhcuh 
ties of the political party. 

Other Qualifications, Thus, excluding 
race and sex discrimination, only the 
clearly distinguishable defects, like culpa¬ 
ble pauperism,^"' certified mental defi¬ 
ciency.and criminality, now bring ex¬ 
clusion from the franchise. Until recently, 
the armed forces were not permitted to 
vote, but the reason was far different from 
the other disqualification.'*" However, the 
value placed on the democratic army in 
the United States in World War 11 caused 
agitation for a lederal law for military 
suffrage. Although it was defeated, the 
soldier ballot was enacted by state legis¬ 
lation. The Soviet government from the 
beginning enthusiastically enfranchised 
the Red Army, rccTuitment for which is 
draconically controlled by the Communist 
party. 

Sex Qualifications. Female sex was an 
almost universal exclusion from (he vote 
until a generation ago; the prohibition 
lasted longest (until very recently) in 
France, Italy, and many other, especially 
Latin, countries.^** Female disfranchise¬ 
ment arose out of no rational considera¬ 
tion of woman’s need to participate in 
political activity, but out of the general 
social position of wcjinen, us determined 
by sexual role, family life, and religious 
tenets.'*'* It was assumed that man was, or 

<5 In Germany indiidiiig dninkeness, which 
endangers ecuiioiiiic inilrpeiidencc. "I he desti¬ 
tute aie not di.sfianciiiscd in Kngland, 
France, or the l/nitecl States. 

'I'his is not easy to define and establish. 
Only this exticnic iiniil serves to disliaiichisc; 
mental and moral weakness otherwise docs 
not. Gl. J. RaitlK^lemy and I*. Duez, Droit 
Constitutionnel (Paris, 192G), p. 274 If. 

*7 So for Fiance, Germuiiy, United Slates; not 
so in Great Rriiain. 

In France, politicians were iiariiciilaily 
atiaid of the power which the cfergy might 
w'in by their influence over the women—and 
the subject cannot be isolated from the strug¬ 
gle for political fwwcr between church and 
anticlerical statesmen. Cf. Leclcrc, Le Vote des 
Fetnmes en France (Paris. 1929). 

♦9 Cl. \V E. Lecky, Democracy and JAherty 
(London, 1H9H); M. Osrrogorski, Rights of 
iVomen; John Stuart Mill, The Subjection of 
Women (London, 1869); Mary Wollstonccraft, 
A Vindication of the Rights of Women (Lon- 
don 17CJ2); E. R. Clough, Mary WoUstone- 


should be, the head of the family and the 
lord of women, and that woman’s place 
was the home; it followed that women 
were “icfpresenled" in politics by their 
husbands. "I'hey were put off wdth cant 
about their beauty and modc'sty. Riii with 
the insistence of natural rights theories 
upon the uniqueness of individual ex¬ 
perience, women found u way into j>olit- 
ical life. Among the pioneers of reform 
were men like John Stuart Mill and 
(ffiarlcs Rradlaugh, not Christians in the 
ordinary sense of tlie word. 'Fhe mass of 
men. securely installed in authority, were 
proof against argument until w’oinen 
formed militant organizations and wor¬ 
ried and shocked them out of their domi¬ 
neering complacency. Some siaiesmen 
have a.scribcd their conversion to the effi¬ 
cient services of women in World War I. 
We cannot entirely exclude one other 
consideration: party competition to bid 
for the votes of the newdy enfranchised.^** 
Our experience of universal suffrage h 
too short to enable us tci say in wliat 
fashion the intervention of women has 
affected politics, or to make an accurate 
forecast. No coumiy has general arrange¬ 
ments for keeping :i sej)arate record of 
the votes of men and womcM (ierinany, 
from 1919. legally i.u,vkled lot sc'parate 
ballot boxes, but Ic " the power to the 
constituencies, and only an inconsiderable 
number used it.’** The results showed that 
women’s votes were almosi identical in 
quality wdth those of men, jMcpl that 
women voted less than men nonvoting is 
greater among the younger wv.men). and 

craft and The Right.': of Wontrin (London, 
1898); 1 . H. Irwin, The Stoiy of the iVoman*s 
Party (New York, 1921). 

60 A critic of the German constitution of 1919, 
which enfianc'.hisecl all women and tnen ovct 
twenty, raised the quaint protc.st that if it 
was difficult enough to accept the equality of 
voters (and hence the majority princijile) 
when only men were voters, the convetuion 
entirely breaks down when one is counting 
women who have the vote, for they of a cer¬ 
tainty are different from men. A. F. Freyiag- 
Loringhoven, Die Weimarer Verfassung in 
Lehre und Wirklichkcit (Munchen, 1924 and 
i 93 «)- 

61 'I he power is derived from Reichstimmord- 
nung, para. 5, established principally in order 
to make reference to voters’ name easier. 
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that there was a slight bias to the parties 
of the Right, not least the Catholic Center 
party. This conservatism was also found 
to occur under the nazi regime, and in 
voting in Sweden, where a separate-ballot- 
box system was installed. Perhaps, too, the 
rise of the French Catholic party, the 
M.R.P., since World War II, is an evi¬ 
dence of this. One American study shows 
a definite inclination of women to the 
Republican party."® German politicians 
explain this conservatism by the aversion 
of women to the progressive and socialist 
parties, which on the Continent make of 
atheism and ungodliness a party religion. 

Jn the course of legislative proceedings, 
women members have everywhere shown 
special interest in health, housing, tem¬ 
perance, social security, education, equal¬ 
ity of economic conditions for the two 
sexes, international peace, and the aboli¬ 
tion of the white-slave traffic. It is the in¬ 
tensity more than the direction of their 
interest which is important. 

The wholesale entrance of women into 
politics must inevitably introduce com¬ 
plications, owing to the contact of differ¬ 
ent sexes. No one who has an experience 
of coeducation and cooperation in in¬ 
dustry can avoid the conclusion that the 
minds of men and women are often di¬ 
verted from objective considerations and 
are seriously affected by considerations of 
courtesy and the personal ^eauty and de¬ 
sirability of one of the oppi^ite sex whose 
fate or interests are invohled. Boys and 
girls tell lies for each otherl and turn in 
work in some one else’s nam;; pugnacity 
is aroused in the presence of girls, and 
discipline is audaciously rejected because 
it is humiliating. Time is wasted in phil¬ 
andering, and the mind Ic^cs itself in idle 
fancies. In business, women are often 
shielded from responsibility because of 
their sex; they are appointed because 
they are pleasing; they are dismissed or 
passed over in promotion because they 
are ugly. Women bf^ome extraordinarily 
devoted to their w ik because they are 
devoted to a particular manager, and 

82 S. Anderson and P. E. Davidson, Ballots and 
the Democratic Class Struggle (Stanford, 
194s). P- MS- 


work badly for others in the firm. We all 
know such facts, and they should not 
escape us in public life. And although the 
vast majority of people in a representative 
assembly, its comniitte(*s, and the ancil¬ 
lary organizations may be married, and 
therefore presumably (but only presum¬ 
ably) less susceptible to the channs and 
wdles of the opposite sex. everyday experi¬ 
ence teaches us to expect certain results. 

Nationality Qxialificatwm. Two other 
things are worth insisting upon in regard 
to qualification for voting. One is that all 
countries, including the Soviet Union since 
1936, accord the vote only to their na¬ 
tionals: i.e., those who have acquired citi¬ 
zenship of a particular slate by birth or 
naturalization. This is one of the direc¬ 
tions in which nationality—that is. the 
sense of a collective whole with special 
rights and duties among its members and 
less tolerance towards alien coIleciiMties— 
is expressed. In the Sovier Union the ap¬ 
parent liberality is possible because immi¬ 
gration is hardly permitted. least of all to 
non-Commur> ists. 

Race Qualifications, We must also no¬ 
tice the extent to which rare affects the 
right to vote. In the Southern states of 
the United States, almost the wliole Negro 
population is excluded from the vote 
either by convention and fear of violence, 
by complicated and impossible require¬ 
ments, or by administrative discrimination 
based upon ^'educational'* tests. Other, 
more blatant means of exclusion have 
existed, but have been declared unconsti¬ 
tutional,®* Exclusion of the Negroes from 
primaries is a question that has reached 
the Supreme Court several times in re¬ 
cent years. In i93S> to circumvent a previ¬ 
ous high-court decision, the Texas Demo- 

®8 In 1940, with a total Negro adult popula¬ 
tion of 5,651,256 in the eight Deep South states 
(not including Oklahoma), only between 
8o,cioo and 90,000 Negroes voted in the general 
election. 

8* Paul Lewinson, Race, Class, Party (New 
York, 1932) for a profound history and analy¬ 
sis; and G. Myrdal, An American Dilemma 
(New York, 1944), Chaps. 22 and 25. A certain 
number of poor, illiterate whites are acci¬ 
dentally excluded because they cannot come 
up to the residential, tax-paying, or educa¬ 
tional standards. 
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cracic party ruled that the direct primary 
could be participated in solely by whites. 
The Supreme Court held that since the 
party was a private association, the state 
was not violating the 14th amendment, 
guaranteeing equal protection of the law 
by states to all. This decision of was 
reversed in 1944 in the case of STnith v. 
Allwright (321 U.S. 649). In Europe, na¬ 
tional “minorities'* lodged against their 
will in alien states were lre<|uently ob¬ 
structed in their rights to vote in spite of 
the guarantees ol the minorities treaties; 
and in Germany, the nazi government 
withdrew the franchise from all Jews by 
race. 'I’hc continual efforts by the Repub¬ 
lican and Democratic parties to abolish or 
abate the poll tax in the Southern states 
—the present means of disqualifying 
Negro citizens—have been frustrated by 
the opposition of the Southern Demo¬ 
crats, especially by Senate filibusters. 

In the Southern states of the United 
States, it has been necessary for the law 
to pursue the would-be discriminants 
against the Negro voter back to the pri¬ 
mary elections, which were instituted to 
give the electorate the power of choosing 
candidates in eacli party. In these states, 
to secure nomination is tantamount to 
election. The Supreme Court said in 
Smith v. Allwright: 

When primaries become a part of the ma¬ 
chinery for choosing officials, state and na¬ 
tional. as they have here, the same tests to 
determine the character of discrimination or 
abridgement should be applied to the primary 
as are applied to the general election. And, 
further, the privilege of membership in a 
party may be, as this Court said in Groi>ey Vs, 
Townsendf no concern of a state. Rut when, as 
here, that privilege is also the essential quality 
for voting in a primary to s^ect nominees for 
a general election, the state makes the action 
of a party the action of the .state. 

(The bearing of this on international 
organization for peace and security is im¬ 
portant and it is dealt with at some 
length in Lauterpacht, An International 
Bill of Human Rights, 1945.) 

Hitler considered the vote as a defensive 
weapon of the Volk. Thus the Jewish peo¬ 
ple were not considered eligible to par¬ 


ticipate, since they were outside the classi¬ 
fication of Germans or those ''racially 
related," according to the nazis (not re¬ 
lated by religion—for this the nazis held 
to be less detestable than "racial" fea¬ 
tures.) The Jews were subjects, not citi¬ 
zens, of the Reich. The victorious Allies 
under the impulse of their democratic 
theories, whether of the Western or the 
Soviet variety, accepting the doctrine of 
the equality of all men and women, abol¬ 
ished the nazi discrimination again.st Jew¬ 
ish citizens. 

Age Qualifications. The age qualifica¬ 
tion for voting is almost everywhere coin¬ 
cident with that of the legal majority, 
though some countries set the age at 
lower than twenty-one (for example, the 
Soviet Union and Georgia in the United 
States, at eighteen, and Germany at 
twenty) and others higher. 

1 have nowhere met with a rational 
argument concerning the proper age to 
vote; it has been stumbled into without 
adequate consideration. Since natural- 
rights doctrines concerned the "citizen" 
and since the citizen was a man at his 
legal majority, the latter seems to have 
been accepted without examination. Argu¬ 
ment has, in fact, been supplied only by 
those w’ho take exception to the age of 
twenty-one. In the Soviet Union, where 
the age of eighteen was established, it was 
argued that economic productivity is a 
proper title to representation. Those who 
have set the age, or desire to set the age. 
above twenty-one, insist that the mind is 
not yet sufficiently mature to deliver a 
sound judgment upon political issues and 
that the youthful mind is too likely to 
vote for radical measures and enthusiastic 
but shallow-minded personalities. We can 
never know how far these theories arc 
true, since the basis for statistical analysis 
is lacking. Wc can say that the official 
theoiy' of the U.S.S.R. is that the democra¬ 
cies deliberately do not enfranchise at 
eighteen because they fear the political 
militancy of the young in favor of radical 
social change. Fascism in Italy was power¬ 
fully supported by young enthusiasts for 
Mussolini and that the Communist par¬ 
ties everywhere are a particularly power- 
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ful attraction to the young. The Nazi 
party in Germany found its most enthusi¬ 
astic support in the youth of the country, 
but this may be partly put down to the 
unemployment that afflicted the country. 
Election figures for the United States in 
showed strong support of Roosevelt 
by the young voters—which was due 
partly to hero worship and partly to sup¬ 
port of work-relief measures. 

If experience may be held to teach, it 


seems to be a better arrangement to initi¬ 
ate youth into politics as early as possible; 
and the initial radicalism must be suffered 
in the hope that the extra period of voting 
experience will give a compensatory poise 
in later life. 

No country in the world has yet thought 
of denying the franchise on the grounds 
of old age. The world grows kineJer and 
wiser: some cultures starve their senile to 
death or bury them alive. 
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Modern states, then, arc ruled by the rep¬ 
resentatives of all their citizens, male and 
(often) female, of an age about twenty-one 
and over. 'I hcse citizens arc qualified by 
little more than their mere existence as 
indicated by residence, and practically no 
distinction is made on the grounds of 
property or ability. The voters are by law 
grouped territorially and in no other way, 
since representation of “interests” and 
Estates has been superseded by represen¬ 
tation through equal electoral districts, 
rhe question now is what this system has 
achieved, and what its future is likely to 
be. This question cannot be answered 
without attention to others which arise 
out of it: 

(i) Who nominates candidates for elec¬ 
tion as representatives?—the problem of 
this chapter. 

(r) What influences are brought to bear 
upon voters and candidates in order to 
determine the result of election?—the 
problem of the next chapter. 

There is no answer to these questions 
without an examination of the role played 
by political parties in representative gov¬ 
ernment. It is difficult to analyze that role 
without the danger of losing a view of 
the integral function of party; but this 
difficulty attends all scientific analysis. We 
may say, then, that the function of polit¬ 
ical parties has two main aspects: (i) the 
oiganization of the electorate with the 
purpose of obtaining a majority, and (2) 
the maintenance of a continuous and re¬ 
sponsible connection between representa¬ 


tives and constituencies from one election 
to another. It should be noticed that the 
better these two functions are fulfilled, 
the closer is the attainment of integration 
between political leaders and the masses. 
Jf an ideal standard were reached, then 
representative government would not 
need to be supplemented, still less re¬ 
placed, by direct government: that is, by 
measures like the initiative and the refer¬ 
endum. Nor would it be necessary to in¬ 
clude anything like article 142 of the 
Soviet constitution of 1936, which insti¬ 
tutes the recall of deputies thus; 

It is the duty of every deputy to report to the 
electors on his work and on the work of the 
Soviet of Toilers' Deputies and he is liable to 
be recalled at any time in the manner estab¬ 
lished by law upon decision of a majority of 
the electors. 

These processes are intertwined: they 
have a common end. However, though 
not separate, they can be distinguished. 
Here we discuss the first, nomination and, 
in later chapters, the second, the influ¬ 
encing of voters in nomination. 

REQUIREMENTS FOR NOMINATION 

First we should observe that various coun¬ 
tries have required the age of candidacy 
as a representative to be higher than the 
age of voting. It is the distinction marked, 
on the Continent, between the active 
franchise (the right to choose) and passive 
franchise (the right to be chosen). The 
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grounds sure pl^in: legislators believed 
that greater maturity was desirable in the 
persons who actively govern than in those 
who merely choose representatives. (It 
will be recalled that eligibility for the 
United States House of Representatives 
is at age twenty-five, for the United States 
Senate at age thirty, and for the lltiited 
States Presidency at age thirty-five. There 
is no similar age differentiation in Eng¬ 
land. In Soviet Riis.sia the age of eligibil¬ 
ity is twenty-three.) It seems to me, how¬ 
ever, that if there is any validity in uni¬ 
versal suffrage and representative govern¬ 
ment, there is no practical ground for the 
distinction. For if the people are to be 
truly represented, they must be able to 
judge of alternative policies and the re¬ 
spective capacity of candidates, and the 
mind—from the standpoint of age—that 
can do this can be trusted to do as much 
to make laws as the average member of a 
legislature in fact does. The rule goes too 
far, or not far enough. There are disquali¬ 
fications (beyond those which exclude 
from the franchise) for candidacy: in 
France, in^ligibilite extends to natural¬ 
ized foreigners for ten years after natu¬ 
ralization. persons who have not satisfied 
military obligations, army and navy per¬ 
sonnel on active duty, undischarged bank¬ 
rupts, candidates and electors found 
guilty of corrupt practices, and officials 
(local and central) under varying condi¬ 
tions. In Germany, there was only one 
condition; naturalization for one year. In 
England, there are “incompatibilities’* as 
the French say, which exclude cettain 
people from Parliament but not from elec¬ 
tion: civil servants, the clergy, military 
personnel, and peers. 

The law requires that a certain number 
of electors shall subscribe the nomination 
of a candidate, and it steers between the 
ideals of ease of candidacy ^ and prelim¬ 
inary assurance that the candidacy is not 
entirely frivolous. Both these points are 
of importance. But the latter has acquired 
special significance in recent years, be¬ 
cause the efficacy of representative gov¬ 
ernment has come to depend so much 

1 Bernard, La Liberti de la Candidature 
(Paris, 1925). 


upon the stability of the executive and, 
therefore, of party organization, that un¬ 
disciplined candidacies which disturb 
party affiliations and upset “straight fights” 
between majority and minority are widely 
deprecated. In England, until 1945, candi¬ 
dates were required to deposit £150 with 
the returning officer, and this was for¬ 
feited if the candidate failed to secure one 
eighth of the votes cast in his constituency. 
It is doubtful whether this made much 
difference, though it probably had the 
effect of diminishing the number of Com¬ 
munist candidates, and candidates of vari¬ 
ous propagandist societies, who would 
stand not to win but to advertise their 
doctrines. In July, 1944, an all-party Con¬ 
ference on Electoral Reform and Redis¬ 
tribution of Seats recommended a change 
in this rule to make it easier for candidates 
to compete. The amount of the deposit 
ivas to be retained at £150 and was to be 
forfeited only if a candidate polled less 
than one eighth of the total votes cast 
where there were tivo or three candidates; 
or if there were more than three candi¬ 
dates. the deposit would be returned if a 
candidate polled one tenth of the total 
vote cast. The Conference rejected a pro¬ 
posal that the deposit should be reduced 
to £100. by eighteen votes to four.* 

In other countries the law requires can¬ 
didates to be sponsored by a number of 
electors who sign the nomination form: 
thus in England eight electors, in France 
one hundred, in Weimar Germany only 
twenty (provided that the party organiza¬ 
tion gave sufficient proof that it had at 
least five hundred supporters, and one 
such proof was the winning of at least one 
seat at the previous election.*) In the 

2 Cmd. 6543: 1944. 

sCf. Bergriindung, Law of August 24, 1918. 
article 6 (No. 1288 of 1928): "All proportional 
repiesentation systems agree in the require¬ 
ment that nominations must be endorsed by 
several persons, $0 that only seriously meant 
nominatior.s shall be made and so prevent any 
casual adventurer or imperceptibly small 
group with inessential separate wishes from 
producing a harmful scattering of voles and 
thereby confusing and enhancing the difficulty 
of the electoral process." Severer regulations 
than this have lx:en declared unconstitutional 
by the Supreme Court of State of Germany. 
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Soviet system under the constitution of 
stated number of endorsements 
is required for candidates. The nomina^ 
tion is made by any of a number of social 
and economic organizations—above ail the 
Communist parly, which is assured pre¬ 
dominance in the constitution itself. So¬ 
viet writers contrast the absence of need 
for endorsements in Russia with the need 
for them in other countries, declaring 
that the Soviet method is an evidence of 
a free democratic system of government! 

NOMINATION IN ENGLAND, FRANCE 
AND GERMANY 

The Local and the Central Caucus: 
with Special Reference to England. I'he 
main point, however, is: who actually 
nominates the candidates? I'he law', ex¬ 
cepting in the United States, does not in¬ 
tervene, and nomination is left to the 
voluntary arrangements of the voters. Now' 
it is clear that candidates are nominated 
because they and their supporters hope to 
win the seat, and, to do this, an organiza¬ 
tion to attract the attention of electors is 
necessary. As soon as the constituency be¬ 
comes so large in area and number that a 
candidate cannot in person be known to 
all, a means of approaching the electors 
must be established. The necessity grows 
in proportion as the citizen’s time avail¬ 
able for political reflection is reduced by 
preoccupation with family duties and eco¬ 
nomic pursuits. For then the candidate 
must not only break through the barriers 
of territorial distance but also must over¬ 
come the resistance of the voter’s fatigue, 
ignorance, and lack of interest. In the 
modern state, constituencies contain very 
laige numbers of inhabitants^ and are 

Cf. G. Kaisenbeig, Die Wahl lum Reichstag 
(Berlin. 1928). pp. 8-13. 

* Average Number 


of Inhabitants 
Country per Constituency 

Great Britain (S.M.) 1946.. yojouo 

France (S.M.) 1946. 62,(X)o 

Weimar Germany (P.R.).. 1,800,000 

U.S.A. (S.M.) 1946. 520,000 

Belgium (P.R.) 1946. 40,000 


( 5 .M. means single-member coastituency; P.R. 
means proportional representation.) 


extensive in area. In spite of the advanced 
condition of industrial technique and the 
means of travel between home and work¬ 
place, the voters’ daily work exhausts 
them. They certainly show no signs of 
wishing to reduce their standard of living 
by absence from work for the sake of poli¬ 
tics. This set of obstacles the candidate 
must overcome; but this he cannot over¬ 
come without an organization. Although 
such organizations first grew up to help 
the candidate,they were later trans¬ 
formed to help the electorate also. But 
they were alw'ays establi.shed with a par¬ 
ticular system of political principles in 
mind. Citizens founded local caucuses or 
local party organizations, and arrogated 
to themselves the power to select candi¬ 
dates. T'heir justification was their inten¬ 
tion to serve their principles and their 
candidate. Selection by such bodies does 
not preclude other electors from acting 
similarly, but experience has show'n that 
there are all loo few citizens sufficiently 
conscious of their political powers to cause 
embarrassment by selecting excessive num¬ 
bers of candiclate.s. Still, with universal 
and ecjual suffrage, such embarrassment 
w'as and remains a possibility. A distinc¬ 
tion between European and American par¬ 
ties must be remembered: the former fight 
chiefly for principles of public policy, the 
latter much more, though by no means en¬ 
tirely, for “spoils” (even though it is not 
desired to minimize the assertion of op¬ 
posing principles by the American par¬ 
ties. especially since the New Deal). 'The 
distinction will become clear as the facts 
are unfolded throughout the rest of tlie 
book. 

7 'he local caucus desires to obtain the 
realization of its political principles—^in 

6 Cf. M. Ostrogorski, Democracy and the Or- 
ganization of Political Parties (New York. 
1908), 2 vols., for the United States and Eng¬ 
land; further, £. E. Robinson, The Evolution 
of American Political Parties (New York, 
1924); E. and A. G. Porritt, The Unreformed 
House of Commons (Cambridge, 1903); J. 
Grego, Parliamentary Elections in the Old 
Days (London, 1888) and L. Namier, The 
Structure of Politics at the Accession of George 
III (London, 1929), 2 vols. For Germany, sec 
L. BergstrSsser, Geschichte der politischen 
Parteien Deutschlands (Berlin, 1920). 
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Other words, to govern other people. 
There is no certainty, however, that it 
will succeed unless its representative 
forms part of a majority of like-minded 
people. T he need for a majority, there¬ 
fore. causes candidates for office, local 
bodies of citizens, philosophers, and 
wouid-be leaders to seek each other out. to 
form a homogeneous policy, and to act 
in concert. In other words, they seek to 
discover the conditions of power before 
they proceed to fight for it, lest by not 
knowing them, they waste their efforts 
upon a representative who insists more 
upon his idiosyncrasies than upon his 
solidarity with others. The result is the 
creation of political parties—that is. the 
association of men and women who 
broadly agree upon the principles of gov¬ 
ernment and their application, in Burke's 
definition of a party; “a body of men. 
united for the purpose of promoting by 
their joint endeavors the public interest, 
upon some principle on which they are 
all agreed,” or in a modem German defi¬ 
nition, ”a battle fellowship established in 
the form of a permanent association, to 
obtain power over the State to realize 
political aims.'*< 

It is essential to a party's objects that 
it should extend beyond the boundaries of 
a single constituency, and most modem 
parties do, in fact, spread over whole na¬ 
tions. This at once raises various ques¬ 
tions of centralization and localization, an 
important one being that of the selection 
of candidates. 

In England, about 1800, the choice was 
mainly local with small central interfer¬ 
ence, loyalty to party principles being se¬ 
cured both by a statement made by the 
candidate in answer to interrogations from 
the few sponsors, and by the judicious use 
of office and bribes. Gradually, after the 
Reform Bill of 1832, the large and con¬ 
tinuous increase of the electorate com¬ 
pelled more deliberate and concerted or- 


0 Cf. H. Triepel in Staatsverfassung und poli^ 
tische Parteien (Berlin, 1950). The reader is 
also advised to study Max Weber's essay, 
"Politics as a Vocation," p. 77 ff. in his Essays 
in Sociology (New York, 1946), cd, by H. H. 
Gertb and C. W. Mills. 


ganization, and the politicians of the 
Clubs (the Carlton and the Reform), the 
private secretaries to cabinet ministers and 
opposition leaders, and later, the central 
party agents, became the advisers of the 
local associations. The arrangement was 
convenient and useful, because in Eng¬ 
land, differently from the United States, 
neither law nor custom required or re¬ 
quires today that the candidate should be 
a resident of the constituency; so that a 
central reservoir of candidates was pos¬ 
sible. The source being centralized, it was 
p>ossiblc to compare candidates with one 
another and with the different needs of 
the constituencies. The central agent was 
then able to advise the local associations 
who had no candidate of their own. But 
it was advice only, and even now continues, 
in the main, to be only that, though it is 
very influential and often enforceable by 
appeal to the needs of the party for spe¬ 
cial talent and by an implied threat that 
political and administrative facilitation 
will be withheld. 

The conditions under which such ad¬ 
vice is given have greatly altered since the 
middle of the nineteenth century. For the 
party has acquired the character of a dis¬ 
tinct and conscious nation-wide commun¬ 
ity. A feeling of unity now pervades the 
aggregation of local bodies. They recog¬ 
nize that they arc ultimately parts of a 
single thing, deriving significance from a 
place in a system, composed of creative 
purposes and defensive and offensive im¬ 
pulses against hostile groups. What caused 
the growth of this feeling? Many things: 
the experience of corporate struggle, vic¬ 
tory, and defeat; the exercise of govern¬ 
mental power; the influence of a succes¬ 
sion of leaders whose personality and fame 
had that aura which produces loyalty and 
worship; the moving quality of significant 
causes; the growth and operation of cen¬ 
trally directed propaganda based upon 
large funds of money; the newspaper re¬ 
iteration of creeds; and finally, the grow¬ 
ing consciousness of the individual voter 
that the whole—the party—is mightier 
than its parts—the local associations. It 
must never be forgotten that the whole of 
Great Britain is relatively small. The 
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figures of the size of its constituencies in¬ 
dicate that but partially. The smallness 
of the island, and the density of its popu¬ 
lation, contribute more strikingly than 
can be imagined by outside observers to 
the rapid circulation of impressions 
throughout the entire country. This all 
contributes to a clear consciousness of 
issues and an association for political pur¬ 
poses about which, relatively speaking, 
confusion is not too confounded. British 
conditions always recall the observations 
of Aristotle on the need for an area small 
enough for all citizens to "know one an¬ 
other’s characters" ^ and Rousseau’s sim¬ 
ilar views.^ Of course, we speak with the 
relationship between size of the state and 
the availability of excellent communica¬ 
tions in mind. 

Victory is the first law of politics, and 
to this end all other laws arc subordinated. 
If victory is more certainly attainable by 
centralization, then party organization is 
centralized. Centralization has triumphed, 
though this is far from meaning that 
local liberty has ceased to exist. 'T he con¬ 
ditions of successful war are well known. 
Power must not be wasted, .since how 
much will be called for cannot be exactly 
predicted. Therefore, there must be no 
quarrels within the camp, and pugnacity 
must never be turned inward, but alw-ays 
outward. Hence local supporters of the 
same party ought not to fight each other: 
one candidate for one seat is enough. To 
quarrel, especially on the eve of battle, 
is to discourage one’s own supporters and 
to suffer defections, while encouraging the 
enemy. If, then, quarrels cannot be 
avoided, the intervention of a higher au¬ 
thority which can impartially represent 
the loss to the whole party community is 
desirable: it will ask for a sacrifice of the 
less to the more important, and a suppres¬ 
sion of the relatively undesirable to avoid 
the absolutely undesirable, namely, the 
defeat of the party by a victorious opposi¬ 
tion. Further, all strategy is one: forces 
must be concentrated where opposition 
is greatest and not wasted on gloriously 

f Politics, VII, iv; and Ethics, IX c.x, 3. 

* Social Contract, Book g. 


winning one’s own strongholds. If this is 
to be accomplished, a skilled organization, 
a general staff, must concentrate informa¬ 
tion and material about the whole of the 
front and distribute it according to local 
need. 

The party is a fighting organization, and 
it must obey the rules of successful war¬ 
fare. One of those rules is that the central 
directing agency must watch over the 
quality of the local candidates, and with 
the growth of party unity and the knowl¬ 
edge of the rules of success, the central 
olFue has acquired a good deal of power 
in the matter of nominations. 

Local associations may insist upon their 
own candidates. Unless there is a really 
serious reason why they should not be 
adopted, they are "endorsed" by the cen¬ 
tral olficc.® Endorsement means that the 
central office approves of the choice and 
will help that candidate during the cam¬ 
paign. The local a.ssociation may have no 
peiscms considered clever enough to meet 
its standard for a member of Parliament, 
or it may lack the special qualities needed 
to W’in that particular constituency. If 
this is the case, the central office is ap- 
proarlicd. This already has a long list of 
people who urgently aspire to election, 

»Cf. for the riilr, the l.abour party consiitu- 
lion, 19.1.1, clause IX, This clause requires, 
among oiiicr things, that the candidate accept 
and act in accord with the pariianientary laws 
of the Labour paity, which siifijecis him to 
tlic discipline determined by the whole of the 
group in Parliament and ihcjefore gives the 
le.idcrs cotisidcral)le power over him. There 
is no such clause or rule in the Liberal or 
Conservative party constitutions, but their 
praclicc is sometimes sescrer than that of the 
Labour party. For the Conservative partv, rce, 
e.g., the cc»rrcspondcncc between the South 
Paddington Conservative .As.sociation and the 
headfpiaIters in 1930. when the Association 
was excommunicated by headquarters. The 
con.ctitution$ of the Continental and American 
parties occasionally contain clauses on this 
c|iiestion. It must he icmemhcicd that the 
local organizations, although composed of in¬ 
dividual members of the party or of trade 
unions, have affiliated with the party (this ap¬ 
plies to the Labour party), have accepted its 
policies, principles, and politics, and have 
promised to conform with the constitution 
and standing orders of the party and to sub¬ 
mit their political rules to the National Ex¬ 
ecutive Committee. 
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and of these several are suggested to the 
local association. They arc invited before 
the nomination committee or the execu¬ 
tive committee of the local association. 
The secretary of the association, or its 
agent, interviews the candidates before¬ 
hand. and experience shows that his judg¬ 
ment has much to do with the final choice. 
The reason for this is clear: the secretary 
and the agent have a vital interest in vic¬ 
tory; they are employed (the agent, in 
fact, is paid) to engineer victory. They 
have, as a rule, had actual experience of 
organizing campaigns, and they are able, 
belter than the committee, to calculate the 
chances of success for a candidate. Thus 
there comes about a certain abdication of 
judgment on the part of the amateur; and 
the permanent employee benefits from 
this abdication. In Weimar Germany, one 
even heard of the “party bureaucracy.** 
However, the will of the committee, if it 
wishes to exert it against the secretary or 
agent, is final. 

What, then, is the composition and 
state of mind of the committee? The com¬ 
mittee is no more than about a score of 
members of the local party association. 
This again is nothing but a body of voters, 
rarely running into thousands, who have 
formally joined the party, having formally 
attested their belief in the principles of 
ihe party, and who regularly contribute 
to the party funds. This body formally 
elects its executive committee, and the 
executive committee is the continuously 
active administrative authority of^ the 
party. It is the “machine** for selecting 
candidates. Its members are the politically 
conscious, aspiring, and eneidetic mem¬ 
bers of the electorate; they have read a 
little, attended meetings, learned the 
party jai^n and, thought a good deal. 
They are capable tacticians, knowing 
their locality well. Some, perhaps, serve 
or have served as municipal councilors 
—such office being not seldom the crumbs 
from the rich man's table to reward them 

10 The position of the “bureaucracy” in the 
party is stressed in Max Weber, loc. cit., and 
Robert Michels, Political Parties (London. 
1915)* brst emphasized the oligarchical 
tendencies of modern parties. 


for their services. Upon them falls the 
decentralized management of a ward in a 
number of streets preparatory to a cam- 
paign. 

What considerations determine their 
choice of candidate? I'he dominating con¬ 
sideration is victory. It is true to say that 
a local caucus would rather send an in¬ 
ferior man or woman to Parliament than 
lose the scat with a superior one. For in 
Parliament all members are equal; the 
greatest number controls the law and its 
administration. How'ever excellent the 
candidate, if he cannot win he is elector- 
ally deficient. Better a seal without a brain 
than a brain without a seat! The candi¬ 
date w'ho impresses the committee as a 
winner receives the nomination. First, 
then, the candidate must be loyal to the 
party. This means not absolute acceptance 
of every jot and tittle of its creed, but a 
satisfactory reply to the committee's ques¬ 
tions, which may be, and often are. based 
(fl) on partial ignorance of the party’s 
program, and (b) on some disagreement 
therewith. The candidate must in this 
interrogation “satisfy" the committee. He 
need not do this by a parade of legislative 
wisdom or by proof of his moral qualities; 
he must, however, “persuade” them that 
either keeping within the bounds of party 
loyalty, or any deviation therefrom is de¬ 
sirable; and he must persuade them above 
all that he can win. For the local caucus 
is fond of a candidate who can add to the 
party’s stock of policy; it persuades them 
of their independence and their own cre¬ 
ativeness: but he must be a winner first. 
A detailed description of the methods by 
which one commends himself to others as 
a successful person is here not necessary: 
charm, manner, wit, humor, moral incan¬ 
descence, along with more substantial 
qualities like wisdom, knowledge, intelli¬ 
gence, and a sincere, if crudely articulate, 
passion for social justice or for any other 
ideal. Any of these things and many others 
may win the committee's support. Some¬ 
times these things will so affect the com¬ 
mittee that they will miscalculate the 
speaker’s party loyalty and chance of suc¬ 
cess. Other things, too, may affect the 
judgment: gratitude or hope for gifts of 
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money or other property, conviviality in 
the party's festive meetings, deference to 
a hereditary title or large estates, admira¬ 
tion of success in literature, the theater, 
or philosophy, or respect for long years of 
work as a iracle union official or social 
worker. This represents the main features 
of nomination; the essence of which is the 
collaboration of the local with the central 
wills. 

'This is far from ignoring the activity 
and effect of sectional economic and social 
interests which arc an outstanding mark 
of modem social life. Eor though the mod¬ 
ern state has built upon the notion of free 
and ccjual ciii/ens, it has not produced 
them in all the stark nakcdriess of the 
abstraction. The consideration that the 
peculiar inieiests of a special group should 
be represented has some weight in direct¬ 
ing the nominations. For example, in 
coal mining areas a jjreleience is shown 
for employers and trade union officials 
connected with the industry. Merc and 
there in the shipbuilding constituencies a 
similar thing occurs, so also in agricultural 
constituencies. I’his occurs rather more in 
England than in Eiaiue and the United 
Stares, where there are more “profes¬ 
sional’' politicians: that is, lawyers, jour¬ 
nalists, and others who are prepared to 
represent any constituency, whatever its 
chief economic interest.*^ However, as be¬ 
tween candidates of the same interest, the 
main gcneralizntion.s regarding other 
kinds of candidates hold good. 

This, however, is certain: that few, if 
any, of the selection committees in Eng¬ 
land and France (the United States varies 
only slightly) rationally analyze their own 
part in political life. If they did they would 
ask theni.selvcs the fundamental questions: 
What arc the functions of a parliamentary 
representative in the modern stale? How 
far ought he to think for himself, and 
devT.itc from the party's formally declared 

*935 at lca.st 117 of the 166 British 
Labour M.P.'s wcie trade untoniscs. In 1945 it 
wa.s estimated that 79 were trade union offi¬ 
cials—but the Labour tiicinhers who were 
nieiTihcrs of trade unions, manual and non- 
ninmial. is estimated to be about 231 out of a 
total Labour membership of 394. 


policy? What qualities are appropriate to 
a critic of one's own party; and what qual¬ 
ifications are ic<j[uired to participate pro¬ 
ductively in committee work, in the con¬ 
trol of the civil service, in discussions on 
finance and foreign affairs? But to answer 
these questions, or even to knejw that they 
siiould be asked, requires a sense of pub¬ 
lic affairs and a knowledge ot public ad¬ 
ministration such as exceedingly small 
numbers of citizens now possess. Because 
it lacks wisdom and knowledge, the local 
caucus becomes dependent upon the 
judgment of a few leading men and 
women at party headquarters. And even 
when their judgment is not accepted, 
thc'y cannot prevent their nominee from 
coming under the influence and disc ipline 
of tire central executive of the party once 
returned to Parliament, lor ht is noi likely 
to be able to do or say much without the 
aid of the jiariy’s information service and 
handbooks on political questions. Now, 
since the party must, for its very life's sake, 
have a niinimurn number of experts of 
different kinds—good debaters, able com¬ 
mitteemen, financial experts, some espe¬ 
cially cxjicrt in each great branch of social 
and economic legislation and in interna¬ 
tional affairs—fieadquarters .sc?izes every 
opportunity that *>ffers to claim a compar- 
aiively safe seat for such candidates, and 
local caucuses rarely dispute such claims. 
Nowadays, the number of such experts is 
at least about one tenth of all the seats 
contested by a party. Again, E.ngland is 
more earnest and rational in this respect 
than either France or the United States, 
for the former lias had an unstable execu¬ 
tive and restiveness towards party leader¬ 
ship, while the latter is hampered by the 
“residence” rule. 

One other thing: some of the candi¬ 
dates selected and returned are members 
of the central executive authority of the 
party and thus are tarred with its brush, 
although it is true that they ha\€ helped 
to make the compo'-ition with which they 
are colored. 

It is enough, so far, if we have indicated 
how the idea of party unity and the effects 
of party organization overcome the atom¬ 
ization of the electorate. We shall later 
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observe the operation of other forces in 
the same direction. But we have described 
mainly English practice and the generali¬ 
ties regarding other countries. There are 
national deviations, due to diflerent tra¬ 
ditions. needs, and liistory. 

Nomination m France. In France, local 
caucuses still play a far larger part in se¬ 
lecting candidates than in F.ngland, for 
neither the principle nor tlie organization 
of nation wide political parties has been 
accepted as a controlling necessity. The 
princ iple of the second liallot forces the 
local organizations to pay special atten¬ 
tion to the local situation, and their judg¬ 
ment has strong infliiciue upon headejuar- 
lers. A large number of parties exist, and 
so little possess the organizational c^uali- 
lies usually considered essential thereto, 
that even after the dreadful experience of 
icMO-45. they are frequently called groups. 
They have not the unbroken continuous 
history of the English and .Vinericaii po- 
Jitical parties: the biggest and strongest 
are hardly more than four decades old. 
The Pfir/i Radical et Radical Socialiste, 
the Section Francaise de VInternationale 
Ouvriere (Socialist party), the Parti Com^ 
munist, and the Mouvement Republicain 
Populaire (M.R.P.) have a fairly well-or- 
gaiii/ed system of headquarters endorse¬ 
ments, called investiture, where the “fed¬ 
erations*’ in each departement which 
group the party members make the nomi¬ 
nation which fcjr parliamentary elections 
must then be ratified by the central di¬ 
recting committee. But there is still more 
forcefulness in the Jexal committees \han 
in England. The various parties of the 
Right in the past, as now, were less de¬ 
termined on securing discipline by insist¬ 
ing on endorsement. In 1930 the Alliance 
Democratique, an election organization of 
Right groups, declared its repugnance to 
central endorsements, though it gave 
them. Criticizing the Left-wing parties, it 
said: ^2 

The Alliance will not fall into these excesses. 

It requires discipline, but it dues not imfMise 
the perinde ac cadaver. It is the gicat party of 
free men, masters of their opinion and sov- 

12 Congr^s Nalionale, 1950, p. 28 ff. and p. 116, 


ereigns of their own thoughts. . . . From the 
parliamentary point of view do we otfci tliai 
solidly organized grou}), that center ol at¬ 
traction capable of drawing into its oil)it the 
errant planets? No. We have only a ncliiiloiis 
group policy. 

These Left parties managed consider¬ 
able integration of candidates in their 
ranks before World War 11 . But there 
have still been weakne.sses, more especially 
on the Center and Right. Numbers of 
candidates fight as quasi-independent or 
completely iiidejjcncleiit. The latter are 
run by local election caucuses, comiles. 
which are .self-constituted electors, some¬ 
times including government oilicials di¬ 
rected by the rnaire or prefet or their close 
friends. They arc free in their choice of 
candidate—tliai is, neither law nor cus¬ 
tom binds them to the wishes of a constitu¬ 
ent body, nor do these oblige them to obey 
a higher authority speaking in the name 
of a parly. But iheii number has been 
sharply rediueil since 19.15. f extent of 
real party di.scipline is only impeiledly 
revealed oy tables showing the numbers 
of “intcgraied” and independent candi¬ 
datures. Before World War II this intra¬ 
party infobererue was a fundamental de¬ 
fect of French government; since then it 
lias been considerably remedied because 
of the increased strength and resolution 
of the Left-wing parties (though tliis has 
its own evils) and the organized reaction 
to them. Its consequences are grave; the 
full import cannot be stated cursorily. 
Every pan of the political machine 
suffers: the Parliament, the cabinet, the 
civil service, local government. Unless 
there is a cohesive force in the electorate, 
there can be no concerted arrangements 
for the nomination of candidates; unless 
there are such concerted arrangements, 
there is no cohesive force after the cdection 
campaign ici hold the representatives to¬ 
gether in a permanent and settled frame 
of mind and behavior. The initial co¬ 
hesive force was almost entirely lacking 
in France before World War II except in 
the Communist, Socialist, and Radical- 
Socialist parties, where the influence of 
trade-union discipline, passionately held 
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convictions, and capable leaders produced 
a sense of party community and loyalty. 

Since World War 11 , when the immense 
social stresses were emphasized under Ger¬ 
man occupation, and the experience of 
organization in the “underground’* was 
gained, all the major parlies have become 
more integrated, including the new 
M.R.P., while gaullists organized first 
the Rassemblement du Peuplr Frangais 
(R.P.F.) from 1947 to 1953 and later, in 
1958. the Union pour la Native lie Repub- 
lique (U.N.R.) which were both disci¬ 
plined and centrally-controlled parties. 

Strong party organization used to 1 k‘ 
absent because, in the main, the French 
denied that the unit of government today 
is, or ought to be, the party. Almost in¬ 
credibly. they still clung to the old dogma 
that the elector is sovereign and separate, 
and that the unit of political life is first 
the voter and then the represenulive. 
This was the result partly of character, 
partly of historical events; it is impossible 
to assess the proportions of each. But it is 
plain that there was little appreciation of 
the necessity of government, and indeed, 
government has not been kind to the 
French people. The majority (not all) of 
French people did not (perhaps still do 
not) wish to Ik governed, though they 
wish to govern; and the consequence is 
that they are badly governed. For some 
organization is indispensable and inevit¬ 
ably develops: but it develops in a hostile 
world, not in an environment of temperate 
control. Pan of the energy which would 
otherwise be devoted to .service the gov¬ 
ernment uses to defend itself; and, since it 
has no friend.s, criticism makes it resent¬ 
ful and maliciou.s. To a foreigner it was 
amazing, indeed, to observe the blankness 
of the French political mind in regard to 
party. In the literature of political and 
electoral reform there was much said 
a1x)ut the electorate and its incompetence, 
but parties entered, if at all, as a minor 
afterthought or as a lamentable misfor¬ 
tune. Indeed, it is impossible to refer to 
any French book—^as it is possible to refer 
to .scores of works for England and the 
United States—which specially handles 
the problem of party organization as the 
vital part of democratic technique, which 


it is. There are histories of political ideas 
and struggles, of crises which have thrown 
up organizations like the radical bloc of 
1906-10 or the bloc national of 1919 
to meet them—histories of outstanding 
men like Gambetta, Waldeck-Rousseau, 
Combes, Clemenceau, and Poincar^, who 
have embodied and proclaimed a sensa¬ 
tional and transient cause. But that is all. 
This deficiency gnaws at the very vitals of 
French government, laming its every part. 
Its basic causes are indicated in Chapter 
16—they are related partly to culture and 
partly to the predominance of the vast 
small-agricultural and petty-bourgeoisele- 
ment in the national economy.** 

The French collapse of 1940 was due in 
part to this lack of electoral integration, 
since it weakened leadership. But it should 
be remembered that in the postwar elec¬ 
tions the parties of negation, chiefly the 
Radical Socialist party, lost ground. With 
the strengthening of at least three parties 
of major dimensions that advocate sub¬ 
stantial social and economic change, the 
situation altered for a while. During the 
second part of the Fourth Republic, and 

*3 These views are confirmed in l. 6 >n Blum's 
For All Mankind (l^ondon, 1946), c.g., p. 49: 
"The same congenital inability to create genu¬ 
ine and regular parties explains the distaste¬ 
ful and often revolting character of our 
parliamentary struggles, the persistence of 
personal rivalries, the impatient and often 
dishonest bitterness of the struggle for power. 
Tolitics is not a sport, but, like every other 
kind of struggle, it becomes degraded and is 
repulsive to the spectator if it is not governed 
by rules imposing a certain minimum of hon¬ 
esty and propriety. It is clear, 1 think, that 
impropriety and dishonesty in politics can be 
prevented only by stable parties, whose sta¬ 
bility itself leads them to respect in opposition 
the code of behavior from which they in turn 
will benefit when they become the Govern¬ 
ment. Further reflection will reveal no less 
clearly that it is the lack of organized parties 
in France that makes the elected representa¬ 
tive the agent of his electors, and that it is to 
the same cause, much more than to the un¬ 
doubted weaknesses of our electoral system, 
that we owe the reduction of elected members 
to the role of representatives or custodians of 
local interests." 
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in particular since 1955, the fall of dis¬ 
ciplined parties, mainly that of the 
R.P.F., and the revival of loosely organ¬ 
ized groups, such as the Radicals and 
Independent Conservatives, accounted for 
the return to the practices of the Third 
Republic. The Fifth Republic coincided 
with the creation of the gaullist U.N.R. 
which gained over onc-ihird of the seats 
in the National Assembly and has re¬ 
mained disciplined: hence de Gaulle has 
been able to override the combined oppo¬ 
sition of Right and Left w’hich, in some 
matters, has been very’ vocalJ* 
\-omination in Germany. Between the 
Prussian constitutional conflict of 1862-66 
and the advent of World War II, strong, 
but numerous, parties developed in Ger¬ 
many. The renaissance of political par¬ 
ties after the defeat of 1945 shows the same 
characteristics as those we now describe. 
The largest parties, the Social Democrats, 
the German Nationals, the German Peo¬ 
ple's party, the Center, and the Democrats, 
had organizations—central and local “ma¬ 
chines" as thoroughly organized as the 
English and American—-and often the or¬ 
ganizations went down to details which 
were left unregulated by the latter. The 
parties were strongly centralized,** and 
the nomination of candidates was influ¬ 
enced by the central office, even more 
than in England. Since Germany was a 
federal state there was, formally, a sepa¬ 
rate political life in each of the compo¬ 
nent states, and this is the expression of 
certain real differences which still prevail 
in spite of the unitary movement and in 
spite of the nazi attempt completely to 
unify the country. 

State politics required of the political 
parties two concessions in regard to nomi¬ 
nation. First, they had to have regard for 
the special situation of the party in the 
state legislature. Second, the distinct po¬ 
litical features of the country had to be 
“represented” by the nomination of those 
who knew them at first hand. German 
political literature is full of the admoni¬ 


tion that geography should be regarded in 
representation. Certain parties, therefore, 
mainly the parties of the Right, which, 
more than those of the Left, insisted upon 
state rights—were built up out of state 
party associations. The German National 
fwrty was comjx).scd of 44 state associa¬ 
tions. The Center (this Catholic party 
was, after World War II, replaced by 
Christian Democratic, parties which in¬ 
clude non-Catholics) was com(X)scd of 19 
state associations and 16 provincial asso¬ 
ciations. The rest went mainly by electoral 
administrative districts: e.g.. the People’s 
parly by 35 constituency associations, the 
Democratic party the same, the Social 
Democratic party by 33 secretaries, and so, 
loo. the Communists. These culminated 
in Reich parly conference, party commit¬ 
tee, and executive committee. 

Further, the peculiar electoral .system 
which was instituted in 1919 provided for 
proportional representation, based on the 
“automatic ” and “list” method.** and op¬ 
erating in 35 tremendous constituencies 
with an average of i,5oo,cxx) inhabitants 
each. This system had the unforeseen 
effect of giving the parlies more influence 
upon nominations than they |X)s$essed be¬ 
fore.*^ Since the electors voted for party 
lists, the order of candidates on each list 
was vital to the chances of election: and 
after the fourth name on the list, further 
names need not have been given. The cen¬ 
tral machine felt bound to see that the 
“right" men were put in the “right" 
places. Further, a special list of candidates 
called the Reichslist (that is, the national 
list) had to be drawn up by each party in 
order (1) to obtain its proportion of the 
.seats to which its surplus votes from the 
constituencies entitled it, and (2) as there 
were no by-elections, in order to form a 
re.scrvoir from which representatives could 
Ijc chosen when the party lost members 
of the Reichstag by death or resignation. 
The list was composed by the party leaders 
—the Bojizes, as they were called—and 
clearly the order of appearance on the list 
l>ec:ame e.ssential. In the postwar period 


** Above all is the ConmiiitiiKt party central¬ 
ized a.s ro candidatures, general discipline, 
policy, and a doctrine of obedience to the cen¬ 
tral machine. Cf. Stalnts du Parti Communiste 
Fran^ais (Paris, June, 1945). 

This in spite of the fact that the Statuts 
of the parties contain a federal organization, 
as they do also in France. Britain, and the 
United States. 


^«That is, one seat is given to each party for 
every 60,000 votes polled; and fractions are 
gathered together it) form a special national 
list, which l)cnefits the parties. Voters vote not 
for candidates but for lists. 

Cf. F. A. Mermens, Democracy or Anarchy, 
A Study of Proportionat Representation 
(Notre Dame, 1941). 
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the German state constitutions have con¬ 
tinued proportional representation. 

NOMINATION RF.GIII,ATED BY LAW: THE 
UNITED STATES 

Now, in the countries of which we have 
spoken, legislative regulation of the selec¬ 
tion of candidates is practically negligible. 
Tins is not so in the United States. The 
difiercrice is so striking, and so important 
for the relationship between political 
cause and efiect, that it must be discussed 
at some length. In the United States, ow¬ 
ing to the excesses of political parties 
and groups of self-willed men, nomination 
has received close attention and has been 
submitted, one cannot yet use the word 
“sulijected,” to statutory regulation. 

Aiathines: Their Rise and Reform. In 
the 1820’s and 1830's the modern Amer¬ 
ican party machine was created. As the 
decades passed, its chief elements became: 
(i) a democracy ignorant but strongly 
conscious of its sovereign power, (2) a 
monopoly of politics by men who made it 
a regular “trade," and (3) the availability 
of ail the paid administrative offices, cen¬ 
tral and local, as “spoils" with which the 
victorious party could reward its sup¬ 
porters. Doth the vast expanse of terri¬ 
tory (soon to be over thirty-one times the 
size of England) which liad to be covered 
by propaganda and drill if votes w^ere to 
be turned to account, and the theory of 
the “rotation of office,” wdiich had as its 
object and consequence a multiplicity of 
elective offices and elections, made parly 
organization at the same time essential 
and difficult; but, once party organization 
was establi.shed, it was even more diffi¬ 
cult for dissentients to overthrow its rule. 
Oratory, graft, blackmail, deceptive dema- 
goguer)% and despoliation of public lands 
and resources welded the parts into an 
unbieakable machine obedient to the 
“boss.” wStupidity, political conceit, and 
immigration prior to World War I caused 
the lower classes to fall into the boss’s 
hands. The ruthles.sness of his invincible 
tactics, combined with the people’s haste 
after dollars, caused the wealthier and edu¬ 
cated classes to abandon political compe¬ 


tition. All nominations fell into the hands 
of professional politicians linked through 
ward, district, city, county, slate, and 
country-^® 

This organization had (and still has, 
though in a much smaller quantity) re¬ 
markable commodities for sale. Through 
municipal government, it sold immunity 
from police interferences, contracts for 
all public works, leases for streetcar, gas, 
clectric-light, and water service; through 
the state governments, contracts were ob¬ 
tainable, laws were passed for private 
benefit and others w’ere weakly adminis¬ 
tered, joint-stock companies could obtain 
charters of incorporation permitting the 
spoliation of the consumer by monopoly 
rates, and ugly banking and insurance 
practices, and the evasion of civilized re¬ 
straints in the pay, hours, hygiene, and 
safety of industry and commerce. “Booze, 
betting, and brothels"—the three B's, to 
which may be added a fourth, building 
regulations—were (and are) fertile fields 
of money and political pressure. The 
courts of justice could be “squared;” nat¬ 
uralization could be granted to or with¬ 
held from immigrants; from the Federal 
authority could be filched a share in the 
“pork barrel," th.'U is, the mass of annual 
expenditure upon internal improvements; 
laxity of customs and tax administration 
prevailed; and the postponement of legis¬ 
lation needed in the public interest was 
obtainable. Moreover, hundreds of thou¬ 
sands of paid offices, legislative and admin- 

i8Cf. E. L. Godkin, Unforeseen Tendencies 
of DcnKtcracy (London, 1903); Hat old Cosncll, 
Boss Platt and the New York Machine (Chi¬ 
cago, i92.j) and Machine Politics: Chicago 
Model (Chicago, 1937): James Bryce, Ameri- 
can Commonwealth (New York, 1908), 2 vols.; 
M. Osirogorski, Democracy and the Organiza¬ 
tion of American Political Parties (New York, 
1908), Vol. I. Also cf. more recent studies: 
R. C. Brooks, Political Parties and Electoral 
Problems (New' York, 1933); E. M. Sait. Ameri¬ 
can Parties and Elections (New York, revised 
19,18); Frank R. Kent. Political Behavior (New 
York, 1928). On bossc.s see J. T. Salter. Boss 
Rule (New York, 1935) and The Pattern of 
Politics (New York, 1940); C. Van Devander, 
The Big Bo\ses (New York, 1944): E. Schatt- 
schneider, Party Government (New York, 
1942); and £. J. Flynn, You're the Boss (New 
York, 1947). 
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istracivc, were obtainable by the electoral 
voters. 

A lanioiis American cartoon depicts 
some birds of prey upon a mountain crag. 
Anxiously they scan the heavens, full of 
the thunder, lightning, and rain of Justice. 
By their talons are the picked bones of 
the Treasury. Justice, and the Suffrage. 
The legend runs, “Let us Preyl*' This in* 
junction was executed largely by the sale 
of nominations of candidates for the bene¬ 
fit of private interests. In a democratic sys¬ 
tem, however, some show of public con¬ 
sultation is indispensable to the perma¬ 
nent reign of the “boss”; and, indeed, 
nominating committees of party delegates 
called primaries had a history going back 
to the Heroic Period of American his¬ 
tory. 

The primary is simply another name for 
the local caucus or local association of 
party members, the basic or original cell 
of party members wdio mee« to designate 
candidates for the smaller authorities, and 
delegates to the higher or setondary ct)n- 
ventions which select the candidates for 
the higher political offices. They are, there¬ 
fore, vital parts of the democratic system: 
and until recent years they were thor¬ 
oughly corrupt, especially in the laige 
cities. The local politicians arranged pri¬ 
mary meetings in such a way that their 
will destroyecl the public’s. The arrange¬ 
ments produced an expressive terminol- 
c^y. The “slate” was made up privately 
by the “bosses,” good citizens being some¬ 
times included in it. The party member¬ 
ship roll, inclusion in which gave the right 
to vote at the primary, was either falsified 
to exclude opponents of the slate makers 
or “padded” with false names. “Repeaters” 
voted several times, while the primary 
scrutineers or inspectors appointed by the 
henchmen of the “bosses” could not, curi¬ 
ously, detect impersonation. Date, time, 
and place of the meetings were arranged 
as inconveniently as possible for dissen¬ 
tient elements. The places chosen were 
sinister saloons in shady neighborhoods; 
and they were “packed” with rowdies. 

»» A rough estimate of the number of offices 
srill so available is 770.000. 


sometimes lent by the organization of the 
rival parly on the principle of “live and 
let live.” The procedure was “cut and 
dried,” the chainiiaii with his henchmen 
tolerating no nonsense. Ballot boxes were 
“stuffed” with fraudulent votes, or more 
direct ways were taken with the count. 
“Snap” primaries were held, that is, meet¬ 
ings were fixed and held suddenly, with¬ 
out due notice; or sometimes, the chair¬ 
man’s watch being unaccountably fast, 
the meeting was held and over befote the 
innocent voters arrived. This system ex¬ 
ploited the power of the general will and 
destroyed its juc^gment. 

About 1870 America began to awake to 
a consciousness of political degradation, 
and a stimulus was given to political re¬ 
form. 

Having defined the people so as to include 
women as well as men, the Piogre.ssive Move 
merit aims to give to a majority of the people 
so defined an easy, direct, and certain control 
over their government. The first of the iiieas 
ures proposed by the Progressive Movement 
to give to the people greater control over the 
noyiination and election of candidates is a di- 
ret:t primary law. It has long been the boast 
of politicians that they do not care who elect 
candidates to office so long as they have the 
power to nominate thcm.zti 

Direct primary laws w'cre passed in most 
stales during the ensuing years. While 
practice varies rather widely from state to 
state, the general intention is to take the 
powers of nomination away from the party 
managers and give them to the people, as 
directly as possible. This involves the es¬ 
tablishment of a special meeting at which 
the nomination shall take place, and, fur¬ 
ther, the regulation of its procedure.^i 

20 B. P. Dc Witt, T/ie Progressive Movement 
(New York. 1915). pp. 196-97. 

21 ''Essentially the direct primary system is a 
system for making nominations by popular 
elections—the Primary tictd under state man¬ 
agement. When applied to all offices it abol¬ 
ishes not only the state convention, but lesser 
coiiveniions in districts, counties and cities, 
and popular caucuses of primaries as well. 
The convention system was a tepreseniaiive 
and indirect method of making nominal ions: 
the direct primary election system is direct in 
that It places the nominating power in the 
hand« of the voters themselves "—R. C. 
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The problems inherent in this system are 
obvious upon reflection. They are these: 
(i) Who has the right to attend and vote? 
This involves the definition of a political 
party and the test of membership of a 
party—assuming, as American th<‘ory and 
practice assume, that the primaries are to 
be based upon the recognized existence 
of political parties. Is the primary to be 
“open” to any voter, or “closed” to all but 
the communicants of the party officially 
in charge of the primary? (2) How is a 
candidate for nomination brought to the 
attention of the primary—how is he “des¬ 
ignated,” as the jargon goes? (3) What 
majorities arc required for an effective 
choice of candidate? 

Definition of Party. Parties are legally 
defined by the strength shown at previous 
elections, a minimum being laid down in 
terms of votes or percentage of the poll.22 
The New* York definition of a party is a 
political organization which polled at least 
j 0.000 voles (at one time 25,000) for gov¬ 
ernor at the last preceding election; in 
Texas it is 100,000. This number is so 
small compared with that usually polled 
that it is not unfair to the aspirations of 
new and rising bodies of opinion. The 
percentage tests are sometimes severer; in 
Maine 13 per cent of the total vote is re¬ 
quired, in Illinois and Pennsylvania 3 
per cent. But the laige percentages of 20 
per cent and 25 per cent are required in 
Kentucky and Alabama, respectively (and 
50 per cent in Florida), the explanation 
here being that a large reduction of this 
minimum would involve the danger of 
specifically Negro parties. Some states, in 
order not to block the path to political 
expression, provide that recognition as a 
party may be obtained upon a petition 
signed by a certain number of voters, usu¬ 
ally ranging from 3 to 5 per cent. 

N(»w parties, thus defined, are obliged 
to obey the law regulating the procedure 
of the primary. Minority parties are not 
thereby excluded from the general elec¬ 
tions, but nominate by petition, their 

Brooks, Political Parties and Electoral Prob¬ 
lems (New York, 1933), p. 260. 

22 Biooks, op. ciU, p. 264. 


nomination appearing on the ballot pa¬ 
pers in those elections. 

The definition of parties in these terms 
is not wanting in exactness. This cannot 
be said of the definitions of membership 
of a party. When a test of party affiliation 
is imposed by law, the primary is said to 
be “closed”; when no test is established, 
the primary is “open.” Only Wisconsin, 
Montana, California, Minnesota, and 
Washington now have the open primary. 
In these states the voter is given the ballot 
papers of all parties together, secretly 
marks and returns them so folded that his 
choice remains undetected. With this sys¬ 
tem the party affiliation of the voter is 
not revealed; undue influence is thus 
avoided, which might subject the voter to 
concentrated electioneering by canvassers 
or might even obstruct his change from 
one party to another as his opinion 
changes. The open primary, however has 
the serious defect that it is dissolvent of 
party; for members of other parties may 
press into the primary of the dominant 
party and interfere with its domestic poli¬ 
tics, sometimes with the intention even of 
causing the election of the weaker candi¬ 
date, while the managers wdthin their own 
primary use the votes of people not strictly 
their own, to determine the issues in their 
own camp. This has occurred in both Wis¬ 
consin and Michigan.^B In most states the 
open primary has therefore given way to 
the closed.*^ 

The tests imposed in the closed pri- 
niiry system consist of declarations: these 
may be made either before or at the pri¬ 
mary. Those made before the primary 
are olassified under the “enrollment sys¬ 
tem”; those made at the primary, under 
the “challenge system.” The voter makes 
a declaration of one of two kinds: (a) as 
to past allegiance and {h) as to present 
affiliation and intentions. The latter are 
much more frequent than the former. 

In New York, the voter declares his 

28 £. M. Sait, American Parties and Elections, 

pp. 40U-02. 

24 Cf. M. McClintock, “Party Affiliation Test 
in Direct Primary Election Laws,” American 
Political Science Review, August, 1022, pp. 
26567. 
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general sympathy with the principles of 
the party and his intention to give its 
candidates general support in the next 
election. In some states enrollment takes 
place at the primary.*® 

May a voter, having enrolled, change 
party? Provision is made for this in most 
states; and it consists essentially in per¬ 
sonal or written application to the regis¬ 
trars within a minimum time before the 
primary elections. In other slates a change 
of afTiliation is allowed only during the 
normal registration period. 

Voters so enrolled may, in several states, 
be challenged at the primary to give proof 
of having previously voted for the party. 
Such challenge, however, is politically 
dangerous since it may drive the voter to 
support the opposition party at the gen¬ 
eral election.*® 

In the "challenge** system, tlie voter 
swears at the primary that he did not vote 
in the primary of another party for a 
period of so many years or, positively, 
that he voted for the party in the last 
election or, prophetically, that he will 
vote for the party at the next election. 
We discuss the effectiveness of these ar¬ 
rangements later. 

Designation of Candidate. In the South 
and West, a laige number of states permit 
candidacy by a simple declaration and by 
the payment of a fee. In others a petition 
is required, supported by a stated number 
or percentage of the parry votes.** These 
qualifications must sometimes be accom¬ 
panied by the payment of a fee. Further, 
the supporting voters are often required 
to belong, so many or such and such a per¬ 
centage, to well-dispersed local govern¬ 
ment areas in the constituency. Some 
states, finding the primary elections diffi¬ 
cult to run without previous concert 
among the party leaders and officials, ar- 


25 Cf. also J. R. Srarr, "The Legal State of 
American Political Parties," in American Pn- 
litical Science Review, June, 1940; C. Roidalkl, 
"Party Membership in the United States,*’ 
ibid., February and April, 1942; and Louise 
Overarkcr, "Direct Primary Legislation, 1936- 
> 939 '’’ i^*i(I., June, 1940. 

Brooks, of), cit., p. 269. 

2^ They vary with the importance of the office 
sought in each case. 


range for "prepriinan' designating con¬ 
ventions.** Here in the assemblies elected 
under rules detennined by the ie.spective 
parties, the delegates vote for the candi¬ 
dates: a certain quota of votes, for ex¬ 
ample, 10 per rent, entitling each candi¬ 
date thus endowed to appear as a can¬ 
didate in the primary. 

Votes for Election. The primary elec¬ 
tions for candidate.*! are likely to suffer the 
same conspicuous difficulty as ordinary 
elections: namely, that if the ordinary 
rule of relative majority prevails, wJicre 
there are more than two candidates lor 
one place, a minority of voles may tri¬ 
umph. Remedies have been devi.sed. In 
some states the alternative-vote system is 
accepted in order that the candiilate 
shall ultimately achieve an absolute ma¬ 
jority. Iowa has a plan which requires 
that when no candidate obtained more 
than 35 per cent of the total vote, the 
primary is dispensed with, a state conven¬ 
tion taking ius place. Other slates having 
a specifir percentage system abandoned 
it for the idative majority, since experi¬ 
ence .showed that while crucial issues re¬ 
sulted in a two-sided contest, only personal 
issues caused a many-sided contest, and 
these issues did not concern the public so 
much that a minority victory needed to be 
prevented by special legislation. Other 
stales have adopted the second-ballot sys¬ 
tem or. as it is teclinically called, the 
"double primary": a second ballot being 
cast between the two top candidates when 
no absolute majority is obtained at the 
first ballot. 

Value of the Direct Primary. By these 
methods American legislators have .sought 
to break the power of the "party man¬ 
agers'* and to give back to the people the 
powder of chocjsing their representatives. 
Have the methods succeeded, and if so, 
to what extent? 

(1) What has been the effect upon the 
party machine? It has been weakened, but 
not very much, for its organizing and cam¬ 
paigning services are almost indispensable 
to success in primary candidature and in 
the subsequent elections.*® The candidate 

28 F. R. Kent. The Great Game of Politics 
(New York, 1926). Chap. XXXV. also his 
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for nomination is not now so completely 
dependent upon tlie party managers for 
selection as before. He needs the support 
of the voters at the primary, and if he can 
obtain sujjport he can dispense with the 
benediction of the bosses. He is then in¬ 
volved in two duties: he must induce 
people to attend the primary, and to vote 
for him. That is, the proceduie to win a 
seat at a general election must be fob 
lowed in order to win a candidacy, not 
always in so intense a manner, for the 
battle is wdthin the party fold and not 
against an external opposition. Rut hu¬ 
man nature does not, because it cannot, 
so easily solve its problems. Even as at a 
general election candidaies seek anxiously 
for wirepullers," for those with more 
than the ordinary influence, and even as 
they negotiate with interests and groups, 
so, at a primary campaign, they tend to 
gravitate to the party managers or to be¬ 
come the satellite of some more powerful 
man who himself seeks higher office. 

Further, w'here ilierc arc acute personal 
differences within a party (which may 
happen anywhere in the United States), 
or where there are real political differences 
about state politics (as in parts of the 
South and the North and West), or w’hcre 
one party is so fast in the saddle (as in the 
South where the Deinocraiic party has an 
almost exclusive hold upon office), then 
nomination is equivalent to election to 
office, and the primaries become the field 
of intense electioneering. Hence there 
arises a quantity of mendacious and spite¬ 
ful publicity about the candidates (1, my¬ 
self, have witnessed this in several elec¬ 
tions) which is rare in European countries 
except when rival members of the same 
party fight each other. T'hus the public is 
treated as the arbiter and is canvassed 
more sedulously, on the whole, than under 
the previous system.^# The party man¬ 
agers are still important in this process;, 
but, obviously, votes in a properly regu¬ 
lated primary campaign cannot be 

Political Behavior (New York, 1928); and espe¬ 
cially E. J. Flynn, You*re the Boss (Ne;v York, 
> 947 )- 

20 Senator George W. Pepper, In the Senate 
(Philadelphia, 1950), Chaps. 1, IV, and X. 


‘^traded” quite as easily as before, though 
they are traded. 

(2) Have normal party functions suffered 
under the direct primary? Part of the 
answer to this (|uestion is that the primary 
elections have affected the normal func¬ 
tions of party by shaking its foundations 
—hierarchy and discipline. This has come 
about in three ways: First, it has become 
less easy to rlistiibute nominations among 
the orthodox and heterodox groups in 
the parly. Just as political parties in 
France can be induced to “concentrate” 
in a ministry by the gift of a number of 
portfolios, so in the United States it was 
possible, before the primary laws, to keep 
the party together by dividing out the 
offices of the state among the various sub¬ 
groups. The primary system enables the 
triumphant majority to behave despoti¬ 
cally, but it still recognizes the value of 
some distribution of ofhees. Second, differ¬ 
ences w'hich W’ere formerly settled in pri¬ 
vate can no,w’ be ventilated, but hardly 
settled, in public. Any dissentient ele¬ 
ment need not obey the majority or con¬ 
cede part of its claims for the sake of 
unity, since it is licensed to fight in public 
for its own candidate with its own policy. 
Nothing is so bitfrr as civil war, espe¬ 
cially among prot(vssiona! warriors, and 
nothing is so difficult to quiet as its after¬ 
math. That has been taught in England 
by the private and public conflicts of 
Lloyd George and his opponents in the 
Liberal party after 1924, tlie National La- 
b ur members (MacDonaldites) and the 
Labour parly after 1931, and Churchill 
and the Conservative party ir» the period 
*933 to *940; and in Germany by the 
feuds between the Majority Socialists and 
Independent Socialists between 1918 and 
1921. Imagine such conflicts made perma¬ 
nent and public! American observers em¬ 
phasize the disintegrating effect upon 
party counsels, and the loss to parliamen¬ 
tary institutions, and to the public itself, 
which is asked to judge differences of 
opinion which it cannot really judge, 
since they are too many and often per¬ 
sonal. 

Finally, the “committeemen,” that is, 
party officials and workers, are chosen at 
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the primaries also. Formerly such mem¬ 
bers of the hierarchy, particularly those at 
the top, were sell-chosen and got them¬ 
selves elected or ratified by the conven¬ 
tions, which were manageable. At any rate 
they had about them an air of authority— 
that is. the presumption of rulership with 
a title from an elevated source. They had 
a prerogative derived not really, although 
ostensibly, from election. Their title may 
have been morally bad, and its destined 
uses corrupt. It had. however, the quality 
of reducing the lower members of the 
hierarchy to obedience and, therefore, of 
making and keeping the party one and 
indivisible. All the ranks of committee¬ 
men and candidates now come from the 
same source: election by the sovereign 
people. 'This would, in any case, cau.se a 
weakening of cohesion and responsiveness 
throughout the body of the party: but 
there is the defect also that committee¬ 
men are sometimes elected before the can¬ 
didates for whom they are to manage the 
election campaign, and since the party 
may be fluid in policy and membership, 
dissensions may and do arise. 

It is not easy to say how far party dis¬ 
integration has been caused by the direct 
primary. In the first place, quantitative 
measurement being impossible, observers 
differ widely in their estimation. In the 
second place, opinions differ not according 
to what is actually observed, but accord¬ 
ing to the observers' ideals, some desiring 
to discredit the primary becau.se they be¬ 
lieve that it threatens a well-integrated 
biparty system w'ithout which representa¬ 
tive government breaks down, and others 
desiring to applaud it because they be¬ 
lieve that, even with it, party managers 
will pursue, as in the past they have pur¬ 
sued, infernal plots against the people. 

The truth seems to be that party or¬ 
ganization has been endangered, that it 
has even suffered, but that the party man¬ 
agers have been able to adapt themselves 
to the requirements of the primaries singu¬ 
larly well.*® They prepare their “slates" 
as before. They pull the strings as before. 


with a little more difficulty and. to compen¬ 
sate for this, with more ingenuity. Though 
their power is decreased l)y the threat of 
a potential revolt against tliein, it has 
been increased by the addition of one 
more set of elections to the already great 
number upon which the professional poli¬ 
tician must instruct the public. The sys¬ 
tem forces political leadership to come 
out into the open of the primary, but the 
vital needs of instructing the masses and 
of thinking and concerting before instruct¬ 
ing still throws leadership into the hands 
of tlie "invisible government.” And the 
ignorance of the public is proved by the 
neces.sary existence of primary laws which, 
to avoid the advantage olitainable by can¬ 
didates with names first in the alphabet, 
provide for an order detcrniiiied by rota¬ 
tion, or by priority of petition, or by lot. 

Preparatory to the Congressional elec¬ 
tions of 1938, Franklin I). Roosevelt in¬ 
tervened in the primary campaigns in 
Alabama, Florida, Oklahoma. Georgia, 
South Carolina, Maryland, Tennessee, 
and Kentucky. The intervention was more 
than a failure; it was damaging to the 
President.*! The fact that most of the suc¬ 
cessful candidates were incumbents and 
in control of their local organizations was 
the potent factor. Also, Wendell L. Will- 
kie in the 194/j preconvention campaign 
judged his prospects (unfavorably) by his 
failure to win in certain primaries: Har¬ 
old E. Stassen, in 1948, made a general 
onslaught in the primaries for the party 
nomination, with mixed success. The re¬ 
sults of the primaries in these cases were 
taken as indications of the prospects of 
the leaders. The action signified an at¬ 
tempt to create a steady party following 
at the earliest stage in the election process. 

(g) Are the party tests valid? The answer 
is that the te.sts of party affiliation have 
proved to be the least satisfactory part of 
the primary system. Where the test is 
strict and elaborate, as in the South, no 
more has been accomplished than to cause 
the voter to reiterate current party jaigon 
which he is apt to learn direct from the 


■» Cf. V. O. Key, Politics, Parties, and Pressure *1 Cf. James Farley, My Story (New York, 

Groups (New York. 1943). pp. 340-78. >949)* Chaps. 13 and 14. 
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lips of ihe inquisitor, whose interrogation 
is lax for fear of driving away votes. The 
real purposes of the voters who take the 
test are beyond the scrutiny of the in¬ 
spectors. it is said that the voters are im¬ 
pelled to register and some to participate 
in the primaries because they like the 
thought of having one more vote. Voting 
figures show quite clearly that primaries 
arc invaded, and that voters register for 
one party and then vote for another. It is 
clear that a party test is prac ticable only 
under tlie following conditions: (a) if tfie 
parlies are sundered by clear and dehnite 
programs ol which the vtuers are entirely 
ignorant but which, having blindly ac¬ 
cepted, they will maintain at the ensuing 
election; or (h) if the parties have clear 
and definite policies .separating them, if 
they are sincere in waiuing only the con¬ 
vinced vcjiers on their register, and if the 
voters are so convinced by the program, 
which they fully understand, tliat they 
could jicither enter the primary of another 
party nor vote for any but their own can¬ 
didates at an election. Neither of these 
prerequisites exists. The voters are neither 
blind nor fully enlightened; the parties 
are neither certain of their own policies 
nor scrupulous in gathering votes. All are 
somewhere between, and consequently 
the party label may mean .something, but 
it does not mean much for long. 

(4) What has been the effect on cam¬ 
paign conduct?—in light of the fact that 
it is impo.ssible that the primary election 
should take place without a preliminary 
campaign, which may be conducted in the 
open or in the dark? Open campaigns are 
necessarily conducted when the petitions 
are being pushed, and this process has 
raised two problems—that of fraud and 
force in the collection of signatures, and 
the public regulation of ’^publicity” and 
its cost. Apart from the costs to the state, 
which are considerable, the candidates' 
burden is exceedingly heavy.^^ Although 


S»Cf. S. Ervin, Henry Ford vs, Truman H, 
Hewberry (New York, 1935), which revepls that 
$190,000 was spent by Newberry; C. H. 
Wooddy, The Case of Frank L, Smith (Chi¬ 
cago, 1931), which shows that over $i,ooo,(xx> 
was spent by Smith and his opponent in 1926. 


some states forbid party expenditure upon 
primary campaigns and although others 
strictly limit the expenditure, in fact the 
rules are evaded. The very process of ap¬ 
pealing to the people inevitably returns 
the power to the place whence it was to 
be revoked: to the party, which possesses 
the instruments of publicity, the workers, 
and the money. (In the pursuit of equality, 
Oregon has arranged lor the state publi¬ 
cation and distribution of a publicity 
pamphlet for primary purposes. T here is 
a pamphlet for each party, and each can¬ 
didate may therein publish his portrait 
and reasons why he should be nominated. 
Any person or persons may file an oppos¬ 
ing statement. A flat rate is charged for 
one page each to candidate and oppo¬ 
nents.) 

(5) Are the primaries actually free from 
party control? Actually, the instinct for 
preprimary control of the primaries can¬ 
not be smothered. Some states have set 
up preprimary conventions in order to 
give parties the opportunity of consulta¬ 
tion and concerted arrangements. T'his is 
an inevitable development, whether the 
law recognizes it or not. For in a democ¬ 
racy nolliing is to be done without a ma¬ 
jority, and majorities do not come ready¬ 
made. The existing parties, those with a 
history, do, in fact, privately conspire to 
help candidates and so let the public 
know whom tliey have chosen. 

What is it that causes this flight from 
the party to the primary, from the pri- 
niary to the preprimary, and from this, 
maybe, to the pre preprimarv—and thence 
back to the boss? It is the belief that some¬ 
where there is the pristine voter, pure and 
undefiled, who, if properly informed, will 
vote as an ideal man for ideal parties and 
policies, without organization. It Is the 
flight from men to man, from Americans 
today to Adam before the fall. Since man 
does hot exist, the party still contrives to 
take his place. 

(6) What are the effects on political 
participation? The numbers attending at 
the primaries are small, outside the South 
or elsewhere where one party dominates. 
Key has shown that in the South in 1942, 
from 10 times as many voters to an equal 
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number of voters participated in the pri¬ 
maries as in the general elections; while 
in all other states the participation ranged 
from 77 per cent in North Dakota to 43.2 
in Wisconsin and 24.9 in Utah.®* Yet the 
number of people participating in a 
choice of candidate, with the effective op¬ 
portunity of choice, is far greater than the 
number who concern themselves even to 
this extent (which, at the minimum, is 
to ratify the choice of the party) with the 
selection of candidates in England, France, 
Germany, and other countries where nom¬ 
ination is unrestricted by law. This can¬ 
not but have a rousing effect upon the 
voters, if we admit at all that experience 
is capable of teaching. 

(7) Can candidates and policies be co¬ 
ordinated? Experience shows that diffi¬ 
culty arises w’ith regard to the “platform” 
or compendium of policies which the 
party puts before the electors. If a con¬ 
vention of a party frames a platform, it is 
not sure whether any of the adherents to 
that platform will be elected. If several 
candidates for nomination are put up, are 
they to suggest their own policies? But 
for the voters this means woeful confusion 
if the policies are set out at length. There¬ 
fore short, compendious pronouncements 
have been propose<l, and, in one case, 
actually adopted. 

To an English or Continental observer, 
nothing in politics can appear so quaint 
and dangerous to truly effective, as dis¬ 
tinct from apparent, representation, as 
the choice of candidates with little or no 
continuous guarantee of a policy. In a 
large number of states, party conventions, 
voluntarily or by law, establish a platform 
—some before, some after the primary. 
But there is not that contact between can¬ 
didates and policy which comes by their 
previous identification and selection on its 
basis. In other states, councils of candi¬ 
dates and sitting members formulate the 
policy. This is better than the convention 
system as a means of bringing the policies, 
the candidates, and later judgment upon 
their work, into close correspondence. But 
the more an automatic legal separation is 

83 Key, op, cit,, p. 362. 


effected between candidate and policy, the 
more must party be relied upon to make 
them combine. 

(8) Filially, has the direct primary sys¬ 
tem caused the choice of “better” or “su¬ 
perior” candidates? American observers 
speak w'ith an uncertain voice in answer 
to this question. One says that it is im¬ 
possible to prove that it has produced a 
superior type “in the absence of accepted 
standards of measurement to determine 
political ability and virtue.” The ut¬ 
most he concedes to the primary is that 
“given a popular revolt against the ma¬ 
chine of sufficient magnitude, it is pos¬ 
sible to break the slate of the latter." He 
gives one example of this, and concludes; 
“No doubt the possibility of such un¬ 
toward events induces a certain modera¬ 
tion on the part of political houses that 
is doubtless salutary. On the wliole this 
seems to be the greatest single advantage 
that can be claimed for direct primary elec¬ 
tions after twenty years’ experience with 
them.” .Another says: “Yet no judicious 
and impartial observer will contend that 
the new nominating system has revolution¬ 
ized the 4 haracter of candidates w’ith refer¬ 
ence to their ability, their integrity or 
their representative character. This is a 
part of the great problem of democracy, 
which cannot be .so simply solved, and 
which w'ill not be determined either by 
directness or indirectness in methods of 
selection.” 8 ® A third says: “But there has 
already been no advance in the quality of 
public offices since the abandonment of 
the nominating convention.” A fourth 
says that “Doubtless some men have been 
nominated who would not have been nom¬ 
inated under the former system, or at 
least would not have been nominated so 
easily, but it cannot yet be affirmed that 
the type of man who is successful in poli¬ 
tics has been materially altered.” And 
a fifth concludes that a really effective 

8< Brooks, op. cit., pp. 275-276. 

diaries Merriarn and H. F. Gosncll, The 
American Party System (New York, 1940 edi¬ 
tion), p. 280. 

SB Sait, op. cit., pp. 419-420. 

87 W. Bromage, State Government and Ad¬ 
ministration (New York, 19363. 
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nominating system in the United States 
awaits a fundamental change, that is, the 
development of responsible government: 
that tinkering with the nominating mech¬ 
anism is of small value. 3 » Boss Flynn con¬ 
curs. 

NOMINATION AND KLKCTION Of LKCISI.ATORS 
IN DICTATORSHIPS 

Tfit cbara( tei isiic mark of the selection 
of candidates in democracies is the open¬ 
ness and freedom of opporiunity to all 
individuals to become candidates, and for 
any free grouping of ciii/ens to propose 
them. 'The mark of candidacy in dictator¬ 
ships IS the reverse: the dictator or the 
ruling group and the dictator's party exer¬ 
cise the monopoly of nomination and 
conduct of the election campaign. To use 
the word "election” is, indeed, a mis¬ 
nomer, because the word implies a choice, 
whereas the dictatorial practice is the art¬ 
ful and forcible denial of choice—indeed, 
its deliberate seduction. 

Fascist Jtaly. In the heyday of Italian 
fascism, the single inernber election district 
was abolished: there were no local nomi¬ 
nations. The system was that 400 candi¬ 
dates were placed on a single national 
electoral list, all together, and submitted 
for election en bloc throughout the na¬ 
tion. These 400 were selected from 1000 
nominees presented to the Grand Coun¬ 
cil of Fascism by the legally constituted 
confederations of employers and employ¬ 
ees and various social organizations. The 
council could and did include other "dis¬ 
tinguished” candidates, thus displacing 
some of the others. Competing lists could, 
by law, be put up by any organization 
having more than 5,000 members, but no 
competing lists were ever drawn up,*® and 
in fact, no organizations could exist with¬ 
out the permission of the fascist govern¬ 
ment and party. There was considerable 
competition w'ithin the party for nomina¬ 
tion: only Fascists were nominated, and 
it was the object of all ambitious men to 
please the chiefs at the top of the hier- 

8* Louise Ovcrackcr, op. cit. 

8»Cf. Herman Finer, MussolinVs Italy (Lon¬ 
don. 1935), p. 258 ff. 


archy. Loyalty and good works, within the 
interpretation of the regime, were the first 
qualifications. 

Nazi Germany. The single-list system 
was also instituted by the nazi govern¬ 
ment, and though the details differed from 
Italian fascist practice, the end attained 
was the same: nomination by the party 
hierarchy, and the exclusion of freely- 
offered alternative candidatures.*® 

The U.S.S.R. In the Soviet Union, the 
nomination of candidates is vested in 
"public organizations and societies of the 
wwking f)eopIe; Communist party organ¬ 
izations, trade unions, cooperatives, youth 
organizations and cultural societies.” This 
is stipulated in article 141 of the constitu¬ 
tion. Article 58 of the U.S.S.R. Election 
Regulations,*’ gives the right to nominate 
candidates to the central organizations and 
societies of the working people and their 
republic, territorial, regional, local and 
district bodies, as well as to general meet¬ 
ings of workers and other employees in 
enterprises, to general meetings of serv'ice- 
men in army units, general meetings of 
peasants in the collective farms, villages, 
and so forth. The nominations are made 
to the "area” election commission. Such 
area commissions are formed of repre¬ 
sentatives of the various organizations al¬ 
ready mentioned; they are appointed by 
the executive committees of the various 
Soviets, local, regional, republic, and up¬ 
wards: and they manage the official side 
of the election. The nominations made 
by the various organizations are submit¬ 
ted to the area election commission along 
with the minutes of the meeting which 
designated him or her and comprehen- 

*oCt. Nazi Conspiracy and Aggression {U.S. 
Government Printing Office, 1946 and 1947)* 
Vol. 1 , p. 220, and documents referred to 
therein. 

*1 Cf. biformation Bulletin, Embassay of 
U.S.S.R., Washington, November 24, 1945. Ct. 
also R. Somerville, “The New Soviet Elec¬ 
tions,” American Quarterly of the Soviet 
Union, October, 1938. Alwve all cf. J. Towster, 
Political Control in the V.S.S.R., Chap. X. 

A. Y. Vishinsky, The Law of the Soviet State 
(New York, 1948), pp. 711-12, admits the 
domination of the Communist party, but 
makes light of it while failing to give a full, 
realistic account of its pressure! 
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sive information about life and career of 
the candidate. The election commission 
of each republic and the central commis¬ 
sion for the whole U.S.S.R. supervise evepr 
process from nomination to final regis¬ 
tration of the elected deputies. By their 
power to consider complaints regarding 
“incorrect" actions of the commissions, 
they are able to influence beforehand, or 
amend alter nomination, any proposal 
they consider against the public interest. 
Candidates have been replaced by others, 
even after their names have appeared on 
the ballot, by the area election commis¬ 
sion or by higher authorities. 

What stands out in this procedure is the 
role assigned to “organizations" or “col¬ 
lectivities,” or “meetings,” and their offi¬ 
cial nature. They cannot be called without 
the permission of the governing authori¬ 
ties. But all such authorities are domi¬ 
nated by the only political party permit¬ 
ted to exist; the Communist party. At the 
pre-election meetings this same party, and 
the Communist Youth, and the leaders of 
the organizations who are Communist, set 
the pace and direct affairs. Only those 
who have demonstrated their loyally to 
the regime are nominated; only those de¬ 
voted to the cause of Lenin-Stalin are con¬ 
sidered worthy to stand for election. But 
the Communist party seeks to draw the 
non-party people—and about ninety-five 
per cent of the people are not members 
of the party—into the election process. 
They form with them the “bloc of the 
Communist party and non-party people." 
It is strongly desired, and enjoined from 
the top levels of the party downwards, 
that the people be not alienated, but on 
the contrary persuaded into union with 
the party. Many non-party nominations 
are made: many more, of course, in the 
local soviets than at the top, and more in 
the legislative branches than in the execu¬ 
tive directorates of the various levels of 
government. I'his cannot be called a free 
election system, for it is dominated by the 
Communist party, and if there are non- 
party nominees and later deputies, it is 
by grace of and to the satisfaction of the 
party. The enthusiastic accounts which 


the Soviet Government itself gives of the 
nominating process show genuinely that 
what may be called the ^lite of Soviet so¬ 
ciety are nominated: those who have 
rendered distinguished service in every 
sphere of life are honored by being made 
deputies: teachers from kindergarten up¬ 
wards, skilled workers of all kinds, leaders 
of the nomadic communities, scientific 
workers, the organizers of the social serv¬ 
ices, physicians, engineers. 

The ballot papers do not contain two 
or more candidates for each place: only 
one nominee for each office is agreed upon 
at the pre-election nominating meetings 
and negotiations. Thus, there is a rich 
representativeness of Soviet economy and 
society. But it will be remembered that 
between representative government and 
responsible government yawns a wide gulf. 
T he efficacy of the Soviet election pro¬ 
cedures may be gauged from the results: 
in the elections for the Supreme Soviet of 
the U.S.S.R. on February lo, 1947, 99.7 
per cent of the regist'^red electors voted: 
while 99.18 per cent of the electors who 
voted cast their ballots for the candidates 
of “the bloc of Communists and non- 
party people.” What is surprising is that 
even 0.81 per cent opposed the nominees. 
This they did, not by offering alternative 
candidates but by merely scratching out 
the names of those on the ballot. A little 
over 10,000 ballots were found invalid, 
either by reason of more than one candi¬ 
date being left on it, or for other reasons. 

Thus, the vast body of electors are not 
in fact free and equal, though they are in 
law and in political opportunity. They 
do not spontaneously move in an undil- 
ferentiated and incoherent mass. T'hey are 
marshaled, and their candidates chosen 
for them, by those who have worked to ac¬ 
quire the controlling positions in the par¬ 
ties. It is in a sophisticated sense only 
that the people choose their representa¬ 
tives. 

*2 Jnformation Bulletin, Embassy of I.I.S.S.R., 
Washington, March 12, i 94 fi- 
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Nor are the voters left to their own de¬ 
vices once candidates have been nomi¬ 
nated. For the aim of a group or a party 
is to send its nominees to the representa¬ 
tive assembly or the executive offices which 
are open to election. Therefore a continu¬ 
ous process of “education" is undertaken 
by the parties. It increases in intensity in 


LEGISI.ATORS IN DICTATORSHIPS 

the few months preceding an election, and 
becomes furious in the hnal fortnight. 

Before the activity of the parties is ana¬ 
lyzed, it is essential to consider the cjuaJi- 
ties without which sound representation 
—that is to say, public opinion —is im¬ 
possible, and to ask how far the electorate 
possesses them. 
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Three qualities are indispe^nsable in any 
system of representalion (if that word is 
to have its plain meaning^, that is, the 
presentation of the will of the constitu¬ 
ents in a common asscinV)ly where repre¬ 
sentatives meet representatives): the first 
is that those wfio are to be represented 
know w'hat they want; the second, that 
they are able to express what tht'y want; 
the third, that they are sufTiciently inter¬ 
ested to utter their wants. 

THE NATl’RE OF Pl’BMC OPINION 

We are in the realm of a subject which, 
though it has been made cjiie of the cardi¬ 
nal studies in political science in the last 
tw^enty years, is still perhaps lacking 
proper analytical definithm. 

Most definitions of public opinion will, 
upon study, be found to reveal that one 
of three pc)ssible meanings is intended; 

(1) public opinion as a record of fact; 

(2) public opinion as belief; (3) public 
opinion as will, that which it is intended 
shall be done. It is important that the 
student should reflect upon the use of the 
term and distinguish which of the above 
three meanings is apposite in each of his 
particular contexts. It cannot be said that 
the professional writers have accom¬ 
plished this clarification yet; and the fail¬ 
ure vitiates their “public opinion" polls 
and problems of measurement.^ 

1 Lindsay Roger's The Pollsters (New York, 
1949), published since this work was written. 


(1) By opinion as a record of fart is 
meant such a simple .sfafernent as "Ihe 
price of Inroad has gtme down" or “1 know 
the Lb died Nations exists.” 

(2) By t>pinion as belief h meant not 
tinly a record of fact but a valuation of 
the fact or facts involved, culminating in 
a prophecy of the probability of future 
events. 1 >] c.\ainplc, “The United Stares 
will not hecome socialist.” It puts a weight 
on facts and constructs trends. 

(y Public opinion as will includes facts, 
includes the valuation of them to found a 
belief, and then goes beyond it to assert 
that it i.s worth while to pursue a course 
of action I luis, “China should go to war 
with the Kskimos—^Yes or No?" Or 
“Should the secret of the atom bomb be 
revealed to all—Yes or No?" 

Politics is most concerned with public 
opinion as will—w'hich typically eventu¬ 
ates in a statute and in administration. 
But in order that public opinion as will 
may be sound, it is essential for public 
opinion as a record of the facts to be 
sound, and for public opinion as belief 
to be founded on the facts and to be in¬ 
terpreted by the opinion developer ac¬ 
cording to a logical and reasonable social 
valuation of the facts. Now the last sen¬ 
tence raise serious difficulties which will 
be touched upon presently. 

Belief will be created by two ingredients 
added to fact. One is the power of logical 

has addressed some very proper admonitions to 
the sounders of public opinion. 
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thought and inference, and the other is 
spiritual values. Few secrets any longer 
exist about the aspect of public opinion 
involved in logical thought, for the falla¬ 
cies to which the mind can be victim 
have been thoroughly discussed from 
Aristotle onward and are to be learned 
from his Rhetoric, Hobbes’s Leviathan, 
Bacon's Noimm Organon and Advance- 
ment of Learning, Bentham’s Book oj 
Fallacies, and Hegel’s Phenomenology of 
Mind, not to speak of many recent aca¬ 
demic treatises on logic, such as the works 
of Morris R. Cohen and (of exceptional 
importance) M. Oakeshott’s Experience 
and its Modes. 

When the Institute of Propaganda Anal¬ 
ysis lists the devices of propaganda, it is 
merely listing the well-known fallacies un¬ 
der a new slang or jargon: thus, name¬ 
calling (“rabble-rouser,” “reactionaries”); 
glittering generalities (“democracy” used 
as a cover for carrying on faulty argu¬ 
ments); transfer (the use of symbols such 
as the flag or the cross or the clenched 
fist or the upraised arm to provide accept¬ 
ance of a policy which, it is implied, is 
authorized by the virtues of the symbol); 
testimonials (using somebody else’s recom¬ 
mendation and authority); plain folks (the 
confidence trick on the people you are 
talking to, known as argumentum ad 
hominem): card stacking, which means 
merely suggesting all the false points and 
suppressing the true ones (well-known for 
thousands of years as suggestio falsi and 
suppressio veri); and finally the band 
wagon ('*140 million Americans can’t be 
wrong”—join in).* These well-known logi¬ 
cal errors, recoined, and sometimes merely 

^Propaganda Analysis (New York), October- 
November, 1937, Vol. 1, Nos. 1 and 2, Cf. fur¬ 
ther on public opinion, Leonard Doob, Propa¬ 
ganda (New York, 1935 and 1948: the later 
edition contains a comprehensive bibliog¬ 
raphy); William Albig, Public Opinion (New 
York, 1939); Ruth Benedict. Patterns of Cul¬ 
ture (New York, 1933): Charles Merriam, The 
Making of Citizens (Chicago, 1931), which is 
one of a series on the same subject as it re¬ 
lated to several other countries (which see); 
Charles W. Morris, Signs, Language, Behavior 
(New York, 1945); Robert and Helen Lynd, 
Middletown (New York, 1932) and Middle- 
town in Transition (New York, 1937). 


expressed in psychopathological terms, are 
almost all that public opinion analysis 
consists of. They have been known for 
centuries even before Francis Bacon ex¬ 
patiated on the idols of the Tribe, the 
Cave, the Market, and the Theater. 

One thing more needs to be added. The 
premise, to obser\'e the farts and interpret 
them, is also a question of: (1) interest in 
acknowledging all the phenomena, and 
(2) our moral attitude to man and society. 
The first is heavily dependent upon our 
economic and social position, and this is 
not a matter simply of class dillerences 
but involves the vertical occupational diff¬ 
erences in a society and also our personal 
situation within the community or school 
or economic enterprise in w'hii.h we hap¬ 
pen to work. Both (1) and (2) at once in¬ 
volve w’hat have been called stereotypes, 
blind spots, codes, and myths —that is, 
limited versions of the truth, limited to 
selections from the booming, biiz/ing 
wwld of a million facts which will be of 
interest, use, and moral support to our¬ 
selves. Our symbols are created for simple, 
abbreviated thinking and for our determi¬ 
nation to protect our interest and moral 
position, or to w'in what we want. They 
roughly correspond to B.'icon’s idols of 
the Tribe and the Cave. 

Public opinion compounded of per¬ 
ception of the facts, logical inferences 
from them, and moral interpretation of 
them. It is clear that between ourselves 
and the facts occur a number 01 processes 
which may distort our reception of them. 
Therefore, the process of distortion will 
determine our opinion as will, which be¬ 
coming $0 distorted, may not solve the 
problem that we wish to see solved. 

In any case, the facts of relevance to 
opinion regarding modern society are not 
the simple facts of everyday apprehension, 
but come necessarily from afar and 
through mediums of mass communication. 
Those means of communication are owned 
by a few' people, who themselves have an 
opinion and therefore an interest in pre¬ 
senting the facts so that they are not 

B Cf. Walter Lippmann, Public Opinion (New 
York, 1922). 
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mere facts but belief, and even the sug- 
gestion of will. Hence, the citizen is de¬ 
prived of the direct possibility of making 
up his own mind. This would seem to put 
him at the mercy of those who own the 
presses, the radio, and the films; and to 
some extent it does. Yet it must be re- 
membcred that of all the mediums of mass 
communication, the most important by 
far are individual human beings them¬ 
selves, so long as they have legs on which 
to walk to meetings or to visit their neigh¬ 
bors, hearts to feel, brains to think, and 
tongues to speak.^ And this accounts for 
the triumph of so many progressive move¬ 
ments over those defended by the owners 
of the mediums of mass communications. 

Propaganda may be defined as the 
closure or coercion of the individual or 
mass will by the argument that only one 
way is available to accomplish a policy 
and that that policy is the best. It deliber¬ 
ately shuts the mind to all but one course. 
Education may be defined as the process 
which sets free the will because it opens 
the mind to all alternatives and does not 
insist on action. The difference between 
the two (as we have already observed) 
may so be put: the educationist says, “In 
our father’s house are many mansions and 
it is your privilege to choose which of 
these is best suited to your values.” The 
propagandist says, on the other hand, “In 
my father's house there is only one man¬ 
sion, and in that one alone you are 
obliged to dwell; and moreover, there is 
no father but only a master, and 1 pre¬ 
tend not to be him.” 

Propaganda is not unlimited in effect; 
and in the interwar years, especially from 
*933 to the outbreak of World War II — 
that is, the peculiarly Hitlerian period— 
its limits were more clearly exposed than 
ever before to students of public opinion. 
These limits will be mentioned at the 
end of this chapter, but it may be said at 
once that force was the bully who walked 
arm-in-arm with propaganda. 

4 Confirmed in Paul Lazarsfeld et al,. The 
Pet^ple*s Choice (New York, 1944). Chap. XVI. 


THE SOURCES OF PI»BL1C OPINION 

If we closely examine the knowledge of the 
electorate, wc mu.st admit that it is sadly 
deficient, e.specially since the knowledge 
with which politics is concerned is mainly 
the control of the behavior of individuals 
and groups separated from the voter by 
vast distances, wealth, culture, and occu¬ 
pation. It is obvious that the citizen's 
knowledge is quite strictly limited to his 
personal daily experience. He learns the 
nature of the things which he does to 
others—and this but very vaguely when 
the effects reacli out far into society—and 
almost nothing of the cause of the things 
which are done to him. especially by the 
distant Fates of industry and politics. We 
may divide the scope of his knowledge 
into that which he has at first hand and 
that which he has only upon report. 

First-hand Information. At first hand 
there are his family relationships and the 
tangled skein of experience spun there¬ 
from. He learns something, sometimes 
very much, of human character and its 
varied manifestations. He gets to know 
something of ihc medical profession, and 
of religion and the churches. He has some 
exjjericnce of the army or the navy, in 
some countries by family hearsay, in 
others, where there is conscription, from 
actual service. Most people come into 
contac t wdth the police at one time or an¬ 
other, if only by a trivial attempt to 
square a minor misdemeanor. 

The local mayor or prefect or member 
of the ]egi.slature occasionally reveals to 
the citizen that he is governed or that 
he is prjssesscd of sovereign power, causes 
him to swear at public extravagance or to 
be inspired or amused by official regalia. 
The post office is known from childhood, 
'rhe tax and rating departments become 
stern realities. As juryman he may even 
have assisted in the administration of 
justice. Thousands find places on local 
government councils. At home there is the 
eternal talk of prices and wages; at work 
that of wages and prices. There is the 
school with its routine and compulsions, 
its ambitions and opportunities. Trans¬ 
port is a daily preoccupation; theater, 
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motion pictures, radio and sports offer an 
occasional excursion into a realm of ex¬ 
perience in which the citizen plays neither 
a wholly active nor a quite passive part. 

Even the most thoughtful man or 
woman cannot extract from this experi¬ 
ence the knowledge needed to rule hun¬ 
dreds of millions of people with inter¬ 
national connections. 'I'he field of facts is 
too ]iarrow'. If it is effective in stimulating 
wants, desires, and dreams, it has but little 
relation to (but because of domestic anxie¬ 
ties, some relation to) social possibility. 
Even in the stimulation of interests and 
desires, the daily round is not profoundly 
effective, and it has required a great deal 
of agitation, or exceedingly bad times, to 
teach political lessons, and to overcome 
the soporific effects of habit. How Las- 
salle, when founding the .socialist party 
in Germany, in his anguish denounced 
the “cursed needlessncss of the poor'*! 

The creation of public opinion—that is 
to say, fact, belief, and will in the family 
circle—has two important characteristics: 
it is compulsive and it is kindly. It is com¬ 
pulsive in the sense that, being formed 
from the early years of a child's experi¬ 
ence and being continuous, the stereo¬ 
types and symbols—and every word is 
regarded as a “symbol” by the psycholo¬ 
gists—of public opinion becomes in¬ 
grained. I'he opinion thus formed is diffi¬ 
cult to penetrate and enlighten at a later 
stage. Social reformers have recognized 
the hard shell of the family as a public- 
opinion-making unit, and have accord¬ 
ingly either attempted to crush it, as was 
tried by early Soviet attempts (until just 
before World War II) to weaken family 
discipline, or as in the nazi and fascist 
movements, to destroy it by virtually kid¬ 
napping the children into youth move¬ 
ments.® The bitter complaints of the par¬ 
cel. George Zeimer, Education for Death 
(New York. 19.11), aiicl Nuremberg Documents 
(U. S. Government Printing Office, 1947), IV, 
passim, 

I'his account of the relationship of the 
family to the formation of political opinion is 
dc1il>erately simplified; for the depths and in¬ 
tricacies of wliich 1 am uell aware (let the stii* 
dent read such novels as Edmund Gosse, 
Father and Son or Samuel Butler, The Way of 


ents in these countries are a testimony to 
this attempt at cracking the family unit. 
It is not here denied that unhappy ten¬ 
sions are set up in some family relation¬ 
ships with life-long results for the individ¬ 
uals and those he touches, near and far. 
But most benefit by kindness, assurance, 
and stability. 

E'amily public opinion, however, has a 
vulnerable point: that it is kindly, because 
the family relationship, generally speak¬ 
ing, operates on a ba.sis of special good 
faith as compared with the discipline and 
everyday competition of individuals in 
the outside world. This has made it easy 
for people like Hitler to take advantage of 
what they regard as the gullibility of the 
average man, woman, and child, that is 
to say, their amenability—their “full faith 
and credit”—to accept opinion stated by 
authority. This allowed the success of the 

all Flesh) are purposely passed over, because 
the aim in my present context is one of rela¬ 
tionships rather than the profundities of indi¬ 
vidual and family psychology, and still more, 
psychiatry. Many of the facts and hypotheses 
(more the latter than the former) are of the 
utmost importance to the psychiatrist and so¬ 
cial welfare worker,but they have not the same 
kind of significance for the wholesale political 
process. The works of Schopenhauer, Nieiszche, 
William James, Freud, Adler, Jung, Fliigel, 
Reik, F.rich Fromm, Harold Lasswell, Geoffrey 
Gorer, Margaret Mead, Ruth Benedict, ought 
to be mastered by those who wish to make of 
this phase of political .science a special feature. 
They might also sec: R. G. Barker, J. S. 
Kounin, H. F. Wright, Child lirhavior and De¬ 
velopment (New York, 1943); K. Lew^in, Dy¬ 
namic Theory of Personality (New* York, 1935); 
Jean Piaget, The Child's Cotkotption of the 
World (New York, 1929): Ian Siittie, The 
Origins of Love and Hate (London, 1938); 
J. W. Haney’s translation of Rudolf Quo, 
The Idea of the Holy (New York, 1939): J. S. 
Plant, Personality and the Cultural Pattern 
(New York, 1937): J. K. Folsom, The Family 
(New York. 1934): H. Ordan, Social Concepts 
and the Child Mind (New York, 1945); S. de 
Grazia. The Political Community (Chicago, 
1948); a series of articles by P. Kecskemeti and 
N. Leites in Journal of Social Psychology^ 
‘'Some Psychological Hyimthcscs on Nazi Ger¬ 
many.” during 1947 and 1918. Vols. 26, 27. and 
28; and “Roiimi Table on the Treatment, of 
Germany,” Jottinal of Oithopsychiatry, June, 
1945. p. 381 if., on the relations between family 
life and national culture. 
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Hitler theory of the “big lie,“ which may 
now be stated; * 

. . . [t]he size of the lie is a definite factor in 
causing it to be believed, for the vast masses of 
a nutiuii arc in the depths of their hearts more 
easily deceived than they arc consciously and 
intentionally liad. The primitive simplicity of 
their minds renders them an easier prey to a 
big lie than a small one. for they themselves 
often tell little ones but would be ashamed to 
tell big ones. Such a form of lies ivould never 
enter their head. I hey would never credit to 
others so important a possibility as the com¬ 
plete icversal <if facts. Even explanations would 
for a lung time leave them in doubt and hesita¬ 
tion, and any trifling reason w'ould dispose 
them to accept a thing as true. Therefore some¬ 
thing of the most impudent lies always re¬ 
mains and sticks, a fact which all bodies and 
individuals occupied with the art of lying in 
this world know only too well, and hence they 
stop at nothing to achieve this end. 

Nevertheless, the toughness of opinion 
formed over the years by the exchanges of 
views and experiences within the family 
produces an attitude which at least par¬ 
tially defeats propaganda as well as edu¬ 
cation. I'his attitude remains, therefore, 
an ingredient of the policy which cannot 
but be accepted. Much more must be done 
than the family does if the family is to 
appreciate the part that it should play in 
the government of a great community— 
that is. w'hat conditions it may demand, 
and w'hat obligations to the community 
it ought to honor. Modern American in¬ 
vestigations attest the truth for at least 
the United States of Gilbert and Sulli¬ 
van's wit concerning England: 

I often think it’s comical 
How Nature always does contrive 
That every boy and every gal. 

That’s born into the world alive 
Is either a little Liberal 
Or else a little Conservative. 

Voting as the family has done is just as 
high as 75 per cent.^ 

Professional Knowledge, For men and 

^Mein Kampf (New York, 1940), p. 313. 
t Cf. Paul Lazarsfcld et al.. The People*s 
Choice (New York, 1944), p. 142 ff. Cf. also 
D. Anderson and P. £. Davidson, Ballots and 
the Democratic Class Struggle (Stanford, 1943), 
pp. 8 ff. and 317 ff. 


women who earn their living in industry, 
commerce, and the professions, an addi¬ 
tional source of understanding is open, 
and sometimes, in the most conscious and 
public spirited, it extends to deep knowl¬ 
edge of their work and its relationship to 
the situation of other groups. Of course, 
the development of employers’ associa¬ 
tions, cooperative societies,* and trade 
unions has done a tremendous amount in 
recent years to accumulate and spread 
knowledge which is of the very es.sence of 
public affairs. If their comprehension of 
fact is narrow, it is at the same time a 
critical microscope which defies decep¬ 
tion in its own field. The great pan 
played by such associations or interest 
groups led to a new theory of political 
representation: the guild socialist theory. 
T’his theory, which flourished shortly after 
World War I, avowed that men and 
women could not have a general political 
opinion and that this could not be repre¬ 
sented. But these various opinions of pro¬ 
ducers and (onsumers could be woven to¬ 
gether in a congress of guilds. The rank 
and file of employers and employees and 
of the liberal professions have, however, a 
rather limited personal experience. Think 
of the railroad conductor, the postman, 
the grocer, the bank clerks, of the bus 
driver, the miner, the textile worker, and 
multitudes of others who constitute the 
modern community, and ask, what would 
they know of any fruitful use to govern¬ 
ment, even of a rural district council, if no 
external agencies existed to discover and 
report to them the things they do not and 
cannot otherwise know? Save for the help 
of a few, we should be at a standstill. 
Wants which are largely the issue of in¬ 
stinctive dispositions could be expressed; 
the immediate self-regarding interests of 
each group would be well understood and 
claimed; but how to prevent these from 
causing collisions with undesirable conse¬ 
quences, how to attain them in an order 
of priority which would neither balk the 
desire nor kill the possibility of satisfac- 

* There are about 15,000 on the elected man¬ 
agement committees of the British coopera¬ 
tive movement. 
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tion, whether the satisfaction is in any 
degree possible—these things are not to 
be learned in the appropriate degree from 
the common experience of the average 
man. It requires years of close and con¬ 
stant application to master even a single 
branch of public affairs. 

Education and Publicity. Infinitely the 
chief part of knowledge of public affairs 
is obtained by report. All the modern in¬ 
struments of education and publicity give 
this instruction and, further, dogmatize 
about the best way to satisfy wants. With¬ 
out this the voters would be ignorant in¬ 
deed, and utterly puppets in the hands of 
willful men—^not that the puppets would 
always act, for they might be too wooden 
to do so. The apogee of the “governing 
class" lay in that era when certain families 
had much to obtain from governing the 
country and before either education or 
parties had influenced the voters. 

The principal agencies of instruction in 
public affairs—-other than political parlies 
—are books, the newspaper press, schools, 
clubs, churches, the motion pictures, 
radio, and hearsay. 

Books, The value of books depends 
upon their accessibility and the possession 
of leisure. Books have become easily ac¬ 
cessible to those who really want them by 
the extension, in our own time, of public 
libraries, in spite of the parsimony prac¬ 
ticed by many local councils.^ Further, 
political parties, cooperative societies, and 
trade unions lend books, and one will 
find, in England and Germany at least, 
a small number of volumes at local party 
headquarters. An obstacle which is not 
entirely insuperable is the unwillingness 
of many municipal councils to provide 
books which, shock their morals and polit¬ 
ical principles. There is an index expurga- 
torius in everybody's mind, and extremists 
of all kinds on local library committees 
apply it, to a degree which is, however, 

* The annual expenditure of local authorities 
in England and Wales alone is over one mil¬ 
lion pounds. Cf. Annual Local Taxation Re¬ 
turns, published by His Majesty's Stationery 
Office. Cf. also Report of Public Libraries 
Committee, Cmd. s868: 1927. In the United 
States for 1943 the amount spent for libraries 
was $50jooo,ooo. 


limited by majority opinion and the dem¬ 
ocratic bias to tolerance. 

There is much more leisure today than 
at any time since the Industrial Revolu¬ 
tion took most people away from agricul¬ 
tural pursuits; and it consists of all the 
hours of the day which can be seized from 
rest and sleep, save eight or ten for work, 
besides one and a half to two clear days in 
each week. T his would be clear gain were 
not economic pursuits extremely monoto¬ 
nous and fatiguing, and distances between 
work and home long and jading. Is not 
leisure, the average person will ask, for 
living? For conversation, music, the thea¬ 
ter, the motion pictures, for one’s family, 
for dancing, for dress, love making, sport, 
hobbies, drinking and smoking, and for 
the lethargic delight of armchair fantasies? 
The books are accessible, there are some 
hours, though not as many as appear on a 
surface calculation, for study. But does the 
mass of mankind read the books which 
will give them a clue to controversy and 
control of the sources of power? Common 
experience shows that they do not. It is 
calculated that even fairly popular books 
on public affairs costing two to three dol¬ 
lars cannot be expected to sell more than 
an average of five thousand copies in the 
United States. The advent of the cheap 
reprint at one dollar to twenty-five cents 
a copy is a very important and welcome 
political fact, but few are on public af¬ 
fairs. Novels are read, and the newspaper 
whiles away the rest of the time. 

It requires a large amount of passionate 
interest, and the concentrated attention 
which comes of that, or intellectual power, 
or habit, to attempt the mastery of a seri¬ 
ous study of a public problem. Few peo¬ 
ple have such a passionate interest, few 
have been trained in the habit of purpose¬ 
ful reading; and even when these are 
present, the mind itself can only in rare 
cases hold out for the necessary time to 
master an argument. Every university 
teacher knows that only five or six out of 
every hundred students can show first- 

10 Only a few people can be expected to 
follow the rather rigorous instructions by 
Prof. Mortimer Adler in How to Read a Book 
(New York, 1944). though they ought to. 
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class qualities, and fewer still originality, 
although students are helped in every 
way. 

The conclusion is, then, that the masses 
of voters do not, and will not, until edu¬ 
cation has assumed new shapes, read for 
themselves—and that many will never be 
able to profit from it—although the op¬ 
portunities exist and are improving. Any 
reader can think of rw^enty books in each 
country which all voters should have read 
as the absolute minimum neces.sary if they 
w'ere to be able to select and check their 
representatives independently of the very 
parties themselves who recommend these 
representatives: are they likely to have 
read even one? Even then, in spite of con¬ 
spicuous exceptions, how much real signifi¬ 
cance have the crude, unassimilated, dis¬ 
torted values of the self-taught man? It 
should be borne in mind, however, that 
so long as books and libraries which are 
comprehensive and not deliberately ex¬ 
purgated are available, there exists one 
potent source of opposition to dictator¬ 
ship, and one more opportunity for demo¬ 
cratic leadership. 

The Press. The newspaper is not the 
most important. feature of modern civi¬ 
lization, but it is among the most impor¬ 
tant, especially in regard to the electorate's 
opinion. Briefly, these are its qualities: 

In every country, printed news and 
opinion, attractively written and pro¬ 
duced, are purchasable at an exceedingly 
cheap rate, so that few people go a single 
day without reading a newspaper or con¬ 
versing with somebody who has. It is the 
most widely disseminated single agent of 
instruction in the modern world. News¬ 
papers can be sold at a ridiculously small 
price because they earn tremendous sums 
by carrying advertisements (from one half 
to three quarters of the revenue of a 
newspaper comes from this source). They 
are private property and are .subject to no 
stricter measure of public control than the 
laws relating to libel, obscenity, blas¬ 
phemy, and sedition.^i Otherwise, no en- 

The best descriptions of the law relating to 
the press are to be found in T. Dawson, The 
Law of the Press (London, 1927): G. Barbier, 

Code Appliqu 4 de la Presse, snd edition 
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actment, no public institution or official, 
regulates or challenges their veracity, for 
this kind of truth is private property. 
Upon public affairs the newspapers serve 
out news and opinion. A part of their ma¬ 
terial consists of plainly reported news or 
complete or reduced reproductions of im¬ 
portant public documents. A part—the 
leading articles—consists of comments and 
short essays upon events and policies, and 
the reports of experts in some branch of 
public affairs. The ‘‘news” section, the 
representation of fact, varies among differ¬ 
ent countries and different newspapers 
in amount and quality. Several newspa¬ 
pers with a fairly Wide circulaiion in each 
country give great attention to new'S, re¬ 
producing legislative debates in much de¬ 
tail; to government announcements; to 
judicial decisions; to the actions and 
declarations of rcprcstmiaiive bodies of 
industry, society, and the churches: to 
events abroad; to the findings of commis¬ 
sions of inquiry. There is more such at¬ 
tention in England and Germany than 
in the United States or France. In the 
Soviet Union there is practically nothing 
but this! 

Another portion of the newspapers un¬ 
doubtedly receives more attention: that is 
the plainly political, which here means 
the biased, part. Here fact and interpre¬ 
tation of fact—the past, (he future, the 
hypothetical, and the prophetic—are 
mixed and served together. But each news¬ 
paper has a tendency and dogmas. Those 
who are conscious of them tend to become 
permanent readers of the paper whose bias 
is nearest their own; or some signed arti¬ 
cles may hold them out of respect for the 
writer. The owners know the tendency 
they wish to spread and they can guess 
the circles where they will find support. 
There is such a close community of feel¬ 
ing between the directors of a newspaper 

(Paris, 1911-58). Cf. also Uon Duguit, Traits 
de Droit Constitutionnel (Paris, 1925), Vol. 
IV, Sects. 35-57: Mannheim, Preszrecht (1927); 
and Haentzchel, Reichspreszgesetz (1927): Z. 
Chnfee. Government and Mass Communica¬ 
tions (Chicago, 1947), 2 vols., for the United 
States. See also for a comparative treatment, 
1 . Rothenberg, The Newspaper (New York, 
>948). 
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and their readers that it is difficult to say 
how far the newspaper actually pushes 
opinion beyond the point independently 
reached by the readers.^* Certainly the 
paper confirms and strengthens the 
reader’s opinion and gives him confidence 
in it- Reasons appear there in plain words, 
while in the reader’s mind they only float 
about, vague and unformed; and he is 
often convinced that what he reads is 
what he meant to say—although common 
experience proves that we may easily de¬ 
ceive ourselves about this when we have 
the habit of relying upon authority. At 
the same time, the proprietors and the 
editors are not unconscious of their con¬ 
stituency—the paper must not shock too 
much or the sales will decrease and rev¬ 
enue from advertisements will fall. Con¬ 
sequently. if the newspaper makes its 
readers it is also made by them. The 
newspaper, however, has a considerable 
power, for it may produce an effect upon 
the mind, and then raise a fresh issue to 
ward off the punishrtient which might have 
followed its deviation from what the 
readers expecied. 

Now all this would not cause the distor¬ 
tion of beliefs formed by independent ex¬ 
perience. technical reading, and impartial 
leaching, if readers knew quite clearly that 
the papers deliberately hold and incul¬ 
cate a biased attitude of mind. Then 
readers could agree or disagree, con¬ 
sciously. But in fact, a large proportion of 
the public is quite unconscious, and an 
even larger proportion is only dimly con¬ 
scious. that they are the subjects of an 
everlasting mental operation conducted 
by unlicensed and sometimes venal prac¬ 
titioners. 

The mass of readers is attracted to a 
newspaper not by its political tendency 
but by other qualities entirely.'* Every 

12 On the closeness of the dependence on 
reader reaction see Robert M. Hutchins et 
aU, A Free and Responsible Press (Chicago. 
1947); and Charles Merz of The New York 
Times, in Annals of the American Academy of 
Political Science, January, 1942. “The Press 
and Contemporary Society," p. 149. 

12 Cf. Annals, loc, cit., p. 20, where'it is shown 
that less than 27 per cent space is devoted to 
news. 


conceivable domestic and social interest 
is catered to; we have an avid curiosity 
about our fellow creatures. All newspapers 
have succumbed to pictures, some carry¬ 
ing hardly any text matter. Their psy¬ 
chology is sound, though one may despise 
their ideals. For newspaper pictures appeal 
to the unimaginative, those unserved by 
their own wits and unable to read and 
think connectedly for a space of time. 
Tabloids have the greatest circulation. 
Important attractions are the news of 
crime and accidents, festival and cere¬ 
monial gatherings, preferably of those 
high in “society.” Theatrical and Holly¬ 
wood news (especially scandals), puzzles, 
and “comic strips” open the minds and 
mouths of millions. Most attractive of all, 
especially to men and boys, is sporting 
news, principally horse racing.'^ This so¬ 
cial entertainment vastly preponderates 
over political news, and the headlines con¬ 
fess what is really attractive. Almost in¬ 
variably they include the words “disclo¬ 
sure.” “mystery,” “sensation,” “surprise,” 
“startling.” The gift of insurance benefits 
is another factor in the Delilah power of 
the press. All this blankets the eyes of the 
ordinary man and woman, and they swal¬ 
low opinions at which they might pause 
if there were anything to give them pause. 
If they knew who and what interests were 
dictating the p>olicy of the paper, or if 
policy were separated from news, they 
might be vigilant. But no law compels the 
regular declaration of the politics of the 
cluef owners and editors of the paper. 

Of graver importance is the practice of 
summarizing the contents and meaning 
of political events in headlines, that is, 
in a telling though ungrammatical sen¬ 
tence of anything up to ten words. 
Whether the distortion is intentional or 
not, distortion there is; and these reiter¬ 
ated distortions are too often the only 

A good racing handicapper is an important 
asset of every newspaper which aspires to sev¬ 
eral editions a day and a wide circulation. 
During the general strike of 1926 in England 
my barber dolefully summed up the situation 
in regard to newspapers thus: “Terrible, ain't 
it, no newspapersi Why, it’s like a day when 
there’s no racing!" 
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political intelligence which the reader 
hurrying to work or homewards, or snatch¬ 
ing his lunch, ever has the time to absorb.^6 
How then can the influence of the press 
of our own day be judged? (i) Few peo¬ 
ple use the newspapers consciously as a 
basis of independent opinion. (2) Many 
consciously subscribe to a paper l)ecause 
If preaches approximately the political 
creed they already hold. (^) The news¬ 
paper can develop these creeds and apply 
them to the events and policies of the day 
and lake its readers along with it. It acts 
as a common worshipping ground, con¬ 
firms opinions, and encourages resistance. 
Hence dictators suppress opposition pa¬ 
pers, knowing that this will at least cause 
a dispersal of the mutually inspiriting 
communicants.** The newspaper is able 
to tide over any unpopularity with its 
readers if it cleverly picks up and drops 
"stunts” and covers an advance or retreat 
with attractive "features.” If, for ex¬ 
ample, after a newspaper has covered a 
political opponent with mud. the public 
decides that the real repository of the mud 
is the newspaper proprietor and not his 
opponent, the proprietor then assumes 

15 Cf. Annals, loc. cit., p. 7, where an average 
reader is said to spencl some 20 minutes per 
day on newspapers. Cf. also D, Waples, B. 
Berelson, and F. R. Bradshaw, What Reading 
Does to People (Chicago, 1940). 

Fascism claimed that Italy "is too poor to be 
able to afford the continual nervous strain 
and frittering away of energy. T'he formula 
was; Criticism is allowed, but not opposition.” 
Moieover, the press "must be at the service 
of the nation, for the nation must be de¬ 
fended by all Italians without distinction.” 
Cf. H. Schneider, Making the Fascist State 
(New York, 1928), pp. 96,316; and cf. Herman 
Finer, Mussolini*s Italy (London, 1935). As 
soon as the nazi movement look power, it 
seized newspapers and either supprcs.sed or 
renamed and used them. (See Nazi Conspiracy 
and Aggression, U.S. Government Printing 
Office, 1947.) The Soviet regime is equally 
inhospitable to free newspapers. The govern- 
ment's absolute control of paper, the printing 
presses, and factory space is alone decisive. 
But in addition is the law relating to the 
practice of journalism and sedition, and con¬ 
trol by the Communist party. In all three dic¬ 
tatorial regimes the journalist became a sal¬ 
aried officer of the state or of the mono})olistic 
party, admission to the profession being offi¬ 
cially controlled. 


the pose of one who "takes his licking like 
a sportsman.” Where he once fulminated 
he now fawns. (4) In the minds of the un¬ 
sophisticated and unwarned (and large 
numbers of the electorate are so), ideas 
are silently and skillfully implanted, since, 
w'hile unguarded, they consume untruth¬ 
ful "headlines." (5) Newspapers are most 
often avowed or unavowed tools of a par¬ 
ticular political party, though the editors 
and proprietors may occasionally revolt 
owing to differences w'ith the party 
leaders; but their affiliations are not 
always known to the public. 

The amount of objectively true infor¬ 
mation and balanced opinion is, on the 
whole, small, and the press has acquired 
an extraordinary dominance over opinion, 
aggravating rather than correcting its de¬ 
fects. A great deal of organization and 
education are required to overcome the 
power of the press over untutored minds, 
and such education and activity in fact 
falls to the political parties. That the 
power of the press is not so dominating as 
is supposed, that its effects are, as it were, 
suspensive of truthful opinion rather than 
quite destructive of it, can be seen from 
the steady and rapid growth of the mass 
parties of dissent—in spite of the daily 
opposition of newspapers—whose inter¬ 
ests and political creed were entirely hos¬ 
tile to the majority of their readers. These 
continue to read the paper but vote 
against the paper's persuasion. The most 
widely read newspapers in the countries 
with which we are concerned—until re¬ 
cently in England and the United States, 
almost the only newspapers—^were owned 
and directed by what may be broadly 
called the "capitalist” class. Yet mass par¬ 
ties and groups of dissent against their 
creed arose. The reader will recall how in 
France, Germany, and Britain the Social 
Democratic parties and the Labour party 
arose through thirty or thirty-five years 
of deliberate effort to organize their in¬ 
terests and ideals in a party, against the 

17 Cf. the detailed analysis of the relations 
between the English press and the political 
parties in Hartman, The Press and the Mod¬ 
ern State (unpublished thesis. University of 
London, 1930). 
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most persistent opposition of the “cap¬ 
italist press." And it may be remembered 
that in spite of the almost universal hos¬ 
tility of the press, it was not possible to 
stop the electorate from choosing Mr. 
Roosevelt, not once, or twice, or thrice— 
but four times! 

The limits on the power of the pri¬ 
vately-owned press as an independent dom- 
inator of public opinion may be recapitu¬ 
lated. (i) Even where the press is “capital¬ 
ist" there are rival capitalists, with marked 
differences of opinion and accounts of 
the facts in public affairs. (2) Even where 
only one newspaper circulates in a local¬ 
ity without a rival (and in the United 
States this occurs in nearly ninety per 
cent of the places), given time, it may be 
controverted by out-of-town papers, by 
the radio (even where this happens to be 
owned by the newspaper), by common re¬ 
port, or by reflection. (3) I’he special press 
—the periodicals of vocational and social 
groups, of the professions, the businesses, 
and the churches—tarries alternative ver¬ 
sions of the truth, confirming or denying 
the facts, beliefs, and policies of the gen¬ 
eral press. (4) The pre.ss is limited in in¬ 
fluence by the receptivity of its readers. 
(5) There are institutes, like Brookings 
in the United States, or Political and 
Economic Planning in Britain, or uni¬ 
versity departments with publications, 
whose standards cut across the values pe¬ 
culiar to the general press. 

Yet it must be admitted that the news¬ 
paper can and does enslave the unedu¬ 
cated; if not for always, yet for a time. 
And time is of the very essence of politics. 
Its battles are fought in terms of months, 
years, and generations. The general effect 
of the press is to uphold the status quo; it 
is on the whole conservative (less so in 
France, with its host of small netvspapers 
of 0{)inion). It does not assist dissident 
minority opinions. It defers their victories 
but cannot stop them. The strongest news¬ 
paper cannot, beyond a certain time, baffle 
the impetus of a group opinion founded 
upon the interests of that group. The 
group knows its own interests too well to 
be fooled by newspaper opinion. So that 


we are back again in the making of pub¬ 
lic opinion to the conflict of groups.^" 

How complex a problem the better 
ordering of the press for modern society 
is, may be gathered from the recommen¬ 
dations contained in A Free and Respon¬ 
sible Press, already referred to.>» A resume 
of its principal points are as follows. 

(1) What can be done by government: 
(a) Government must maintain freedom 
of the press, radio, and motion pictures, 
but as to the two latter, they must be sub¬ 
ject to the kind of regulation conducted 
hitherto by boards of review and the Fed¬ 
eral Communications Commission, (b) 
Government must foster new techniques 
and new ventures in communications and 
maintain competition through the anti¬ 
trust laws—used with care, (c) Libeled 
persons should have a right to a retraction 
or a restatement or to reply, (d) Legisla¬ 
tion prohibiting advocacy of revolutionary 
changes should be repealed where there 
is no clear and present danger of violence. 
(e) The government should inform the 
public of the facts respecting its policies 
and purposes through the mass mediums, 
and where private agencies do not permit 
this, the government should employ its 
own mediums. 

For England, ihr reader is referred to 
Kingsley Martin, Fascism, Democracy, and 
the Press (l..ondon, 1938): “Report on the 
Pres^,“ by Political and Economic Planning 
(London, 1938); Francis Williams, Press, Par¬ 
liament and People (London, 1945): and 
House of Commons Debates, October 29. 19.(6, 
on press control and ownership, a debate 
precipitated by the unfairness of the opposi¬ 
tion press to the Labour government. 

The most penetrating analysis of the posi¬ 
tion of the American press and radio and 
movies is to be found in the report of the 
Chicago Commission on Freedom of the Press 
prepared by a body of eminent experts in 
political science and public opinion, pub¬ 
lished in 1947. The reader is also directed 
to the 1945 case of the US. v. Associated Press 
(326 U.S.i). in which the news-gathering 
agency was compelled to admit The Chicago 
Sun whose exclusion had been possible under 
the articles of the association permitting The 
Chicago Tribune, a member, among others, 
to exercise a right of objection. The reader 
may also consult the University of Chicago 
Law Review for April, 1946 and June, 1946, 
for articles on this decision. 

Op. cit., p. 79 ff. 
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(*) What can be done by the press: (a) 
The agencies of mass communication 
should be hospitable to ideas and attitudes 
different from their own—that is, accept 
the responsibilities of “common carriers” 
of information and discussion, (b) These 
agencies should finance new. experimental, 
activities of high literary, artistic, or in¬ 
tellectual quality which do not bring fi¬ 
nancial rewards, and they should do this 
out of their profits on the rest of their 
revenues, (c) The members of the press 
should engage in vigorous mutual criti¬ 
cism. (d) The press should use every means 
to increase the competence, independence, 
and effectiveness of its personnel. 

(fO What can be done by the public: 
(a) Nonprofit institutions—like schools, 
libraries, colleges, universities, religious or¬ 
ganizations, a chain of FM educational 
stations—should supply the variety, quan¬ 
tity. and quality of press service required 
by the nation, to give it diversity and ele¬ 
vation of ideas, (b) Academic-professional 
centers of advanced study, research, and 
publication in the field of mass communi¬ 
cations must be established; and the 
schools of journalism must be converted 
into places of the broadest and most lib¬ 
eral education, (c) A new and independent 
agency to appraise and report annually 
upon the performance of the press should 
be established: to define standards, point 
out inadequacies, inquire into minority 
discrimination, etc., and foster publicity 
and public discussion on all phases of the 
service of the press to the nation and the 
world. 

The School is of surprisingly small value 
in the creation of independent political 
opinion. Let us divide and discriminate. 
Wc may speak, broadly, of elementary, 
secondary, and university education—as 
it is. 

In the elementary schools, attended by 
the mass of children until about the age 
of fourteen, what is taught? There are the 
introductory subjects like reading, writing, 
and arithmetic; elementary natural sci¬ 
ences and handicrafts; and—of sole im¬ 
portance as an approach to public affairs 
—history and geography. The chief fea¬ 
tures of this instruction are its scantiness 


in terms of the time which can possibly 
be devoted to it, and the curious way in 
which the subjects have in the past been 
studied and taught. Even in the best 
schools in the most advanced educational 
systems, history has suffered from undue 
attention to battles, kings, and great men, 
with emphasis upon pretty-pretty stories 
about them, while the fundamental forces 
in the evolution of society—the economic, 
the social, the doctrinal, the technical— 
have been ignored. The “nation” is con¬ 
sidered as a solid and homogeneous unit 
without internal troubles or conflict. Fur¬ 
ther, it is almost universally considered 
the sole standard by which the rest of the 
world should be judged. Geography has 
been too national, an enormous time being 
spent on learning trumpery natural fea¬ 
tures by rote, and long lists of products 
made or grown in different pans of the 
world. But the dynamic factors in race, 
the distribution of peoples, climate, mi¬ 
gration, and commerce do not receive 
appropriate attention. At the very best the 
elementary school is a beginning; unfor¬ 
tunately, in the present context, it is for 
many the end of all disciplined schooling. 

In the secondary schools, high schools, 
gymnasia, or lycdes, history and geography 
are pursued further, and some attention 
is paid to the characteristics of other 
countries when the usual two modern 
foreign languages are taught. A little 
more than the few miserable stories of 
the elementary schools is recited. In some 
schools, where the headmaster and his¬ 
tory and geography teachers are adven¬ 
turous and wise spirits, the few good text¬ 
books are introduced.^o so that by the age 
of sixteen the pupil has learned enough 
at least to begin to inquire and read. How 
rare are such teachers and how rare such 
books; how inadequate, too, is the time 


20 For the situation in the United States, not 
likely to encourage com()lacency, sec Educa¬ 
tional Policies Commission, Learning the 
Ways of Democracy: a Case Book of Civic 
Education (Washington, 1941). 

For an exceptionally fine high-school history 
see C. H. Firth, History Secondary Series (Lon¬ 
don, 1945-49), 5 volumes, each with a rcrcrcnce 
hook. Cf. also B. Pierce, Cii'ir Attitudes in 
American School Textbooks (Chicago. 1930). 
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for these studiesi 21 The career approaches; 
and craniining for examinations is imper¬ 
ative. It is, however, interesting to note 
that during the last twenty years, almost 
all secondary schools have begun to teach 
a subject called "civics” 22 or "citizenship” 
or "American democracy," which is an in¬ 
troduction to public affairs. In the com¬ 
mercial secondary schools there is an intro¬ 
duction to economic theory, economic his¬ 
tory, and "commercial” geography, and 
this, when taken seriously as a large part 
of the curriculum, is a useful step to a 
knowledge of the conditions of govern¬ 
ment. 

However, generally speaking, any close 
and honest examination of the contribu¬ 
tion of secondary schools in all countries 
clearly shows that three things stand in 
the way of an education which could fit 
pupils to grope their way to an independ¬ 
ent judgment of public affairs: (1) the 
lack of teachers with the appropriate 
knowledge and skill; (2) the lack of proper 
textbooks and other equipment, such as 
motion-picture projectors, pictures, and 
books other than textbooks; and (3) the 
staring grim fact that children are not 
sent to school to become authorities upon 
public affairs but to learn to earn their 
living in some special vocation. 

(1) We know that the national supply 
of good teachers is small; those who have 
the talent and the vocation are very few. 
Teachers are very badly paid, and so, 
often the timid and mild who are likely 
to fail at other things turn to teaching. 
The higher salaries now paid in some 
places induce the entrance of others who 
are not merely finding a refuge from a 
rough world. Yet it is impossible to find 
as many illustrious teachers in a nation 
as are required, given the laige number 
of children at school. We are rather con- 


21 H. G. Wells, in his World Brain (London, 
1938), exaniines the number of years devoted 
at school to subjects which are a foundation 
of subsequent political understanding, and 
demonstrates how small is the proportion of 
time spent on the |:>olitical-humanizing sub¬ 
jects. The reader is advised to study this 
book. 

22 In Germany, Staatsbiirgerkunde; in France, 
instruction civique. 


demned to a large body of mediocre 
(many worse) teachers, with a few noted 
exceptions. It must be remembered also 
that teachers arc not at liberty to devote 
themselves to one subject or a group of 
cognate subjects, but are expected to pro¬ 
fess "subsidiary” subjects. This is all a 
question of cost. One improvement is 
noticeable; the more rapid acquaintance 
of teachers with recent research in the 
social sciences, yet even now far from 
adequate. Signs arc not w^anting that 
World War 1 and World War II and the 
inierwar economic and ideological fer¬ 
ment have much vivified the curricula 
and the outlook of teachers. 

(2) Secondly, owing -to the short time 
available and the importance of obtain¬ 
ing examination results, textbooks form 
the principal reading. But even these 
summaries of summary summaries are not 
read all through, for heavy-leaded-rype 
captions stand guard over the portals of 
the rest, crying out, "Read and remember 
me, if nothing else!” 

(3) Wc come to the final count, and that 
is the prior necessity of earning a living. 
The standard of living lashes and goads 
the modern world. It causes parents to 
fling their children into school, whether 
they like it or not. and snatch them out 
again in time to get a job. They may 
stray a little to pick up some accomplish¬ 
ments, and, of course, if they insist upon 
straying altogether—there is nothing to 
be done. 

It is relevant at this point to observe 
that in Britain, until 1946, the number of 
children going on to secondary education 
after the age of fourteen was only three 
out of ten. This is now changed by the 
recent Education Acts.^s It would seem as 
though a body of citizens emergent from 
an educational system in which only so 
small a proportion had been educated 
beyond the age of fourteen would be an 
incompetent electorate. That this is not 
the case is observable from the political 
and social progress in Great Britain. The 
truth is that elementary education in Eng- 

23 W. K. Richmond, Education in England 
(London, 1945, Penguin edition). 
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land has been of a rather higher quality 
than in the United States, in which at¬ 
tendance at high school is the reverse of 
the British proportion, that is, seven out 
of ten, and if the Southern states are ex¬ 
cluded from the average, then the attend¬ 
ance is almost loo per cent. The high 
schools in the United States have not been 
notable for adding preparation for po¬ 
litical participation. However, whatever 
the quality of American high-school edu¬ 
cation, her system has the inestimable 
merit of opening the doors to all who 
want that education, and in the end her 
polity is certain to benefit immensely from 
this. Ii> France and Germany the situation 
has been closer to that described for 
Britain than for the United States. 

The mercenary is the chief motive to 
secondary education, and only those w»ith 
expectations and the financial means of 
a political career, or the very few w’ho are 
brave enough to dispense with expecta¬ 
tions and financial rewards, can make the 
secondary stage the beginning of political 
understanding. T hus, of all the numbers 
of secondary students, only the moneyed 
'^governing classes” and the mentally ad¬ 
venturous may pause to profit. Most of 
the rest rush helter-skelter out of the doors 
of school with some true and many false 
notions, and with the mind closed rather 
than made eager—to be governed, inevi¬ 
tably, not by their own qualities, but by 
other people's, or by their own, not too 
well.2* 

Owing to the expense and the necessity 
of finding work, only a tiny fraction of the 
population enters the college stage: in the 
United States about one in six of the pop¬ 
ulation of university age; in England 
about one in forty; in France and Ger¬ 
many a little higher than the English 
figure. Those who do not enter do so 
mainly for a vocational purpose and spe¬ 
cialize in a particular technique; only a 
very small proportion undertake studies 
which offer an approach to politics. Those 


2>For a sensible, critical account of educa¬ 
tion for citizenship in American schools see 
D. Anderson and P. £. Davidson, Ballots and 
the Democratic Class Struggle (Stanford, 1943), 
Chap. V. 


who learn history, law, political and eco¬ 
nomic theory, philosophy, and ethics are 
being fitted for comprehension of the po¬ 
litical world, for they are learning some¬ 
thing of human groups and their inter¬ 
pretations.*® Even among these, there arc 
stages of wisdom. The specialists in the 
social sciences are very few, though the 
present tendency is for a rapid increase in 
the numbers. That a college education 
may provide a man with a negligible en¬ 
dowment of political wisdom is to be ob¬ 
served from conversation with the average 
medical practitioner, engineer, clergyman, 
solicitor, bank manager, and, in a lesser 
degree, schoolteacher. People are often 
shocked when they observe for the first 
time that some of these very capable 
craftsmen are quite uneducated outside 
the narrow sphere of their own activities, 
necessary and humane as they are. Yet no 
one would expect, as of necessity, that a 
capable carpenter (or a nuclear physi¬ 
cist 2®) should ipso facto be a political 
oracle. 

The net conclusion is that schooling, in 
its present state, may do much to prepare 
people to make a living, to exercise special 
skill, and even to enjoy leisure, but it does 
very little either to prepare the mind or 
train the mind to prepare itself compe¬ 
tently to understand and judge social re¬ 
lationships in the nation and the world. 
No one, surely, would go to the other ex¬ 
treme and claim that schools turn out 
students highly efficient therein. There is 
ground for much constructive improve¬ 
ment in this respect. 

So far, then, as schools are concerned, 
the irresistible conclusion is that the mass 
of mankind are destined to become what 
the Germans aptly call Stimmvieh: that 
is, voting cattle. 


2® On the relationship between education and 
civic intelligence, compare the fallacious re¬ 
marks of Hayek in Road to Serfdom (Chicago, 
1943), Chap. 14, and my refutation of this in 
my Road to Reaction (Boston, 1946), pp. 
112-13. 

2® How far from political wisdom an em¬ 
inent physicist can be may be learned from 
one among many similar cases from M. P. 
Blackett, The Bomb, Fear and War (New 
York, 1949). 
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This judgment, like others relating to 
the schools and political participation, 
must be tempered by the recognition that, 
however little the schools do accomplish, 
so long as the public has a clear economic 
or social interest to develop and defend, 
the domination of the press or political 
parties is limited. 

In addition to the intellectual contri¬ 
bution of the schools to the formation of 
public opinion, as estimated already, cer¬ 
tain other considerations are important, 
(i) The school is the earliest stage in 
the formation of the mind where the in¬ 
fluence of the family is confronted with 
an alternative; it begins to put the family 
in a wider social setting. (2) T’he school 
contributes to the mind something be¬ 
yond the range of the family’s occupation, 
its locality, and its class. Manifestly, if 
properly improved it could render far 
greater services in these directions. (^) Yet 
one more truth is of tremendous impor¬ 
tance: in preparation for political life, 
the school suffers from the vital defect 
that students are not living the full life 
of citizens but are sheltered, protected, 
and provided for by others, usually their 
parents. I’hey have not to face the stern 
realities of self-maintenance, personal and 
economic protection, and advaiicement 
and security, in open, unassisted compe¬ 
tition with others at least equally deter¬ 
mined. But the conditions of personal 
existence and success, and full responsibil¬ 
ity for these, are the essence of the politi¬ 
cal process and the public opinion which 
is its material. Hence the school, in the 
main, can do little else but supply theo¬ 
ries or ideas. The realities come later, and 
for these, men and women need specifi¬ 
cally contrived social arrangements—1 re¬ 
fer to political parties. 

Some slight headway is being made by 
adult education in evening courses, such 
as those provided by the Workers’ Educa¬ 
tional Association and Adult Education 
Association in England, the Ligue de VEn- 
seignement in France, the Gesellschajt ftir 
die Verbreitung der Volkshildung in Ger¬ 
many, and the Association for Adult Edu¬ 


cation in the United States.*^ An impor¬ 
tant opportunity is open for adult educa¬ 
tion to render a magnificent service for 
the welfare of democracy, that is, the kind 
vrhich is not rendered by political parties. 
It is a remarkable fact that in Great Brit¬ 
ain no less than one hundred members of 
Parliament on the Labour side returned 
in the election of 1945 were people who 
had attended the classes of the Workers’ 
Educational Association. But this is a ser¬ 
ious educational venture, requiring study, 
attendance, and paper work for a course 
lasting two or three years. Experience dur¬ 
ing World War II with the Army Bureau 
of Current Affairs in Britain, the Army 
Information and Education Division in 
the United States, and the "undeiground” 
in France has shown clearly what enor¬ 
mous avidity for political and economic 
education exists, and how quickly awak¬ 
ened are those who have made contact 
with it. In the United States, it is probable 
that a new lease of life in serious adult 
education is beginning with the efforts of 
Chancellor Hutchins of the University of 
Chicago in collaboration with the Ency¬ 
clopedia Britannica to produce and circu¬ 
late a series of humanity's mightiest classics 
and to have them discussed in regular 
classes by properly conducted and contin¬ 
uous groups. 

Before passing on from this considera¬ 
tion of the schools and policy formation, 
one most important feature needs to be 
given high relief. If tlie teaching of policy 
in schools and colleges assumed impor¬ 
tant dimensions and a character of indoc¬ 
trination, they could not possibly resist 
invasion in various ways by the managers, 
bosses, and officials of political parties. A 
narrow path must be trod—that of educa¬ 
tion, not party propaganda—and a high 
temperature will stimulate the attack of 
political disease germs from the outside 
upon the bodies academic. 

The Motion Picture and the Radio. 


27 Cf. A. Mansbridge, An Adventure in Work¬ 
ing Class Education (London. 1920); cf. also 
the important report taken from statements 
made by adult students on this subject, in 
W. E. Williams, Learn and Live (London. 
»9S6). 
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These two instruments have enormous 
potentialities, for at low cost they can 
reach almost everyone for long periods of 
time, and they do not exact the more diffi¬ 
cult kind of attention necessary to master 
a printed argument. The cinema, owned 
by a few, has become almost exclusively a 
means of entertainment. It is enormously 
popular because it preaches with fanatical 
vehemence the ultimate and holy triumph 
of tlie Ten Commandments by showing 
with tropical imagination naked detail, 
and beautiful men and w'onien, the at¬ 
tractive consequences of their disobedi¬ 
ence. Of recent years there has been a con- 
sdous mobilization of “educational" films, 
and much may be done therewith. But 
even in the schools they arc not as yet 
highly popular, and a theater manager 
takes a grave risk with an “educational 
week.” The sound films are, I am sure, 
destined to become a most potent means 
of education, and all political parties pos¬ 
sess portable apparatus. 

The radio is of very unequal value. Its 
best development is in Great Britain, Ger¬ 
many, and France; in the United States 
the radio awaits more cultured public con¬ 
trol. 'The policy of the British Broadcast¬ 
ing Corporation is to give about five 
hours per week to the discussion of sub¬ 
jects which may be called “political,” and 
the intellectual standard is about that of 
well-expressed university and adult classes, 
not too high for large masses of people to 
profit from influence.®* But so far the 
development is in its youth, and the time 
actually devoted to it is small compared 
with the long succession of plodding hours 
needed to master the vast range of com¬ 
plicated facts, especially in the form of 
organized discussion groups. The poten¬ 
tialities are enormous, and we are re¬ 
minded of Carlyle’s dictum that the true 

28 Cf. Adult Education Association, Hand hook 
and Directory of Adult Education (London, 
1928-29); on broadcasting policy see pp. 

35. Cf. also Commission on Educational and 
Cultural Films, Papers Nos. 1 and 2, February, 
igS'j, and July, 1930: International Handbook 
of Adult Education, puldished by the World 
Association for Adult Education (London, 
1929). especially pp. 149 ff., 163 If., 436 ff., and 
the Introduction. 


university today is a library of books! 
Yes, for him who is by nature a part of 
the universitas! Shall we avoid again what 
we have seen in respect of the news 
papers? The majority of minds attracted 
cither by the crude, the sensational, and 
the vulgar, or by all that is sublime in ar¬ 
tistic feeling and expression, but revolting 
from disciplined study of the science of 
governmeni? 

What has been said about the British 
Broadcasting Corporation also holds good 
for France and Germany. But during the 
nazi period, the amount of political edu¬ 
cation was enormously increased, not for 
the world’s benefit. In the United States, 
because of the existence of several nation¬ 
wide networks and hundreds of small sta¬ 
tions, the amount of time during which a 
discriminating citizen may be regaled with 
political discussion is much larger than in 
Britain and France. This is, in part, due 
to the competitive efttet of private enter¬ 
prise, as each network must have some 
program of intcn.se educational interest 
on the air. This, however, is enforced only 
by the most vigorous efforts on the part 
of the Federal Communications Commis¬ 
sion, which is in control of the use of the 
air by the station owners and managers. 
News and talks during the daytime take 
about 11 per cent of the time. This in¬ 
cludes talks which do not reach a good 
sober standard of quality and much which 
is futile. 

On the whole, no country—^whether, as 
in England, broadcasting is under gov¬ 
ernment control, or, as in the United 
States, maintained by private enterprise, 
is really exploiting the educative potenti¬ 
alities of radio on the grand scale which 
is possible. This is one of the greatest of 
missed social opportunities.®® 

Churches, Clubs, and Social Intercourse. 


2*» Charles A. Siepmann, Radioes Second 
Chance (Boston, 1946); Public Service Re¬ 
sponsibility of Broadcast Licensees, Report 
by the Federal Communications Comnii.ssion 
(Washington, D. C., 1946); “Radio: the Fifth 
Estate," Annals of the American Academy of 
Political Science, January, 1935; Llewellyn 
White, The American Radio (Chicago, 1947); 
a.wl more sensationally, Frederic Wakenian, 
The Hucksters (New York, 1946). 
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It is not so much the moral pressure of the 
churches in politics that interests us. but 
their intellectual contribution to the un¬ 
derstanding of political argument, not 
that the two can be entirely separated, for 
the fear of the particular Hell or the love 
of the particular Heaven of any church 
infallibly closes many minds to any argu¬ 
ment at all which disputes the beliefs re¬ 
specting the supernatural. Every church 
professes a body ol ethics which consist of 
principles of human obligation and rights 
deemed to be universally valid. It is ob¬ 
vious that, in .so far as the comm uni cants 
have really masteied the verbal arguments 
addressed to them in schools and sermons 
and the history of their creed and group, 
and, in so far as they really believe what 
they have heard and read, there must he 
large bodies of opinion cnij)loyable as a 
criterion of political problem.s. These bod¬ 
ies of opinion cut across each other, some¬ 
times agreeing, more olten violently dis¬ 
agreeing: and they are .specific and often 
very rigid attitudes of mind. 

Some even enter into questions of the 
day: for example, into ediuation, temper¬ 
ance, marriage and divorce, the emancipa¬ 
tion of women.-**^ And in our own time the 
thun lies have begun sedulously to occupy 
themselves with labor condition.s. with 
sporadic movements, called generally 
Christian Social ism,commencing in the 
middle of the nineteenth century. The 
Papal Encyclical of i8qi, for example, 
gave an impetus to Roman Catholics to 
occupy themselves with finding and em¬ 
bracing an industrial policy.*® These ten¬ 
dencies are becoming strengthened, and 

*oCf. the papal encyclicals on marriage and 
the family, and on socialism (1931), in J. Huss- 
lein (ed.). Social Wcllsprings (Milwaukee, 
1942), 2 vols.; and on atheistic communism 
1958) and Hitler's and Mussolini’s i^gimes 
(* 9 S 0 - 

81 Cf. C. E. Raven, Christian Socialism: A 
HisU^ry (London. 1920); and the former Arch¬ 
bishop of Canterbury, William Temple, Chris- 
tianity and Social Order (London, 1942); 
Philip Hughes, The Pope's New Order (Lon¬ 
don, 1943); H. Troinmen, The State in Cath- 
otic Thought (St. Louis, Mo., >945). 

82 Cf. reports issued by the I.L.O. ([Geneva and 
Washington) on Roman Catholicism and eco¬ 
nomic welfare. 


churches are now especially sensitive and 
proud of their answers to economic and 
social problems.** They are a little 
ashamed of one thing only: their inability 
always to preach the gospel of peace.** 
Hut this, of course, is the unfortunate fate 
of all who occupy themselves practically 
with man’s actual lot in the world where 
time is of the essence, Christ himself 
brought a sword. 

The teaching is, however, on the whole 
rather vague; the body of knowledge is 
small, and the people who may be sup¬ 
posed to be really influenced thereby are 
very few'. Though for many the gospel of 
a church has still that commanding signif¬ 
icance which only belief in an other¬ 
worldly scheme of values can give, their 
number is far outweighed by perfunctory 
attendants. The country is more "reli¬ 
gious” than the town; the villages and 
townships of the United States, for ex¬ 
ample, still give a powerful impetus to its 
politics: and the Catholic strength in 
Eranie and Germany is so formidable that* 
pitched and long-drawn battles have oc¬ 
curred between secular politicians and 
churchmen. Their influence on education 
has been and is v/eighty. On the wiiole, 
however, the forces whirlt would have 
draw'll men to hea: the social doctrines of 
the Church have become so weak that the 
churches have undertaken their study and 
instruction largely for their own preser¬ 
vation. Yet they "are tortured and broken 
upon the rack of their followers' economic 
and local dissensions, as witness the diffi¬ 
culties of the Center (Catholic)—later the 
Democratic—Party in Germany and the 
Mouvement Republicain Populaire and 
parties of the extreme Right in France. 
For the exacting time-element spurs on to 
violence of feeling, word, and deed. 
Nevertheless, the churches speak when 
men are in a peculiarly receptive mood, 

88 Cf. reports by Federal Council of Churches 
of Christ of America, currently, but especially 
during 1946 to 1948, and the British Council 
ol Churches, from time to time. 

Above all, see Man’s Order and God's De¬ 
sign, by the First Assembly of the World 
Council of Churches (New York. 1949). 

84 Cf. British Council of Churches. The Era 
of Atomic Power (London, 1946). 
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and there is no doubt that they are effica¬ 
cious in creating a political mind inde¬ 
pendent of other and outside agencies.**^ 
They do not go far with the mass of peo¬ 
ple, but they can excite these when their 
privileges arc attacked. In the Christian 
world, the paramount truth is. most prob¬ 
ably, that in spite of the small hold of the 
churches on the externals of worship, men 
are much better citizens than they would 
have been had Christ never lived and died. 

There remains the hearsay of clubs and 
social intercourse as sources of public 
opinion. More than at any time in the pre¬ 
vious history of the world does man come 
into relation with man. Communication 
and transport are so rapid, and division of 
labor so takes people from their own 
homes and mixes them together at work 
and in their leisure, that, willy-nilly, they 
learn something of each other’s experi¬ 
ence, needs, aspirations, and values. It 
is true that these contacts are irregular, a 
little incoherent, often more trivial than 
the conversations reported in the novels of 
Sinclair Lewis, Thomas Wolfe, Aldous 
Huxley, and Jules Romains, but they take 
place over a long series of years and tend 
to cure purely personal preoccupations. 
I'here is force in the astonishing realiza¬ 
tion that there are other people in the 
world. It is idle to imagine that the knowl¬ 
edge and opinion thus diffused can pos¬ 
sibly be gauged in any quantitative fash¬ 
ion, but it is obviously important. If we 
can judge by changes ill fashion, in the 
vulgar tongue, in the spread of rurqors, 
and changes of political allegiance which 
have been produced quite definitely not 
by the agency of printed opinion, it must 
be very important in quantity. Its quality, 
however, is crude: it is based upon all .sorts 
of hearsay, evidence of the most doubtful 
value, complete nonsense, and logical op- 


the papal protest against the fascist 
attempt to monopolize the education of youth 
in the interests of “the pagan state'* {Universe, 
July, 1931). But consider also the failure of 
that church to combat Mussolini, and the 
obsequiousne.ss of so many of its clergy to the 
fascist rulers, central and local. Nor did it 
speak clearly enough against Hitler's regime. 
Sec Herman Finer, Mussolini's Italy (London, 
1985), Chap. XVI. 


erations so crude and false that one would 
swear to their impossibility were it not for 
the direct evidence of one's senses. World 
W'ar II, coming on top of ideological dis¬ 
cussions, caused an enormous interper¬ 
sonal stir—veteran interest was fostered, 
and the nations will surely benefit perma¬ 
nently. 

PARTY IS king! 

We have surveyed the extent to which the 
mass of voters arc independently capable 
of judging public affairs, since only if they 
are capable can they know how they wish 
to be represented. We have seen that a 
number of agencies of instruction exist 
apart from the direct experience of the 
individual voter. We found that his direct 
experience in limited and special and pro¬ 
duces desires but little knowledge of social 
possibilities. What can we say. in general, 
about the agencies through which exper¬ 
ience of social e\’ents and problems are 
obtained at second hand? 

The vast mass of voters are entirely in¬ 
nocent of objective knowledge of political 
possibilities. T heir disciplined study is of 
the slightest. A few have a smattering, 
small in quantity, uneven in distribution, 
incoherent, without basic soundness. A 
very small number, indeed, go beyond this 
and obtain a sufficiently systematic and 
profound insight into the body politic. 
The general body of the electorate does 
not, and cannot under present conditions, 
contribute more to politics than some a 
smoldering, some a flaming, sensibility of 
their wants and passions. Even these are 
not clearly focused to themselves, and are 
hardly articulate without use of the jargon 
of propaganda. This holds good not only 
of the poor; it is just as true of the middle 
and upper classes who have not had a spe¬ 
cial training in the social sciences. 

A consciousness of wants is the inde¬ 
pendent contribution of the electorate to 
rcpre.sentation; but not yet an adequate 
knowledge of what is possible. The elector¬ 
ate is not entirely devoid of an informed 
sense of the possible, for everyday con¬ 
tact inevitably teaches a good many things 
—all that is summed up in the terms mu- 
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tuality, reciprocity, harmony, common 
sense, morality, and forbearance. But this 
can only be applied to the problems of 
government when these are known in all 
their intricacy, and when their remote, 
impersonal .natures are “brought home" 
to the citizen. The power of generalization 
and abstraction, and of comprehending 
the significance of general laws, is of the 
rarest. 

There is thus a field, which has always 
been vast, but which in the modern state 
is colossal, of wiiicli the average voter is 
ignorant and cannot help being ignorant. 
He is likely for several generations to re¬ 
main so in spite of the specious and not 
disinterested observations of Lenin, hardly 
supported by the practice of the Soviet 
state.*^® It is the inescapable result of the 
peculiar civilization of our time, with its 
economic compulsions and ethical failures. 
It is not the result of capitalism but of 
something deeper, and that is economic 
acquisitiveness serving itself with modern 
sources of energy and the aid of a madiine 
as vast and complicated as the great globe 
itself. The electorate needs help! 

The Help the Electorate Needs, What 
is the help the electorate needs? (i) Since 
it consists of many small “publics", each 
with its own opinion, the voters need to 
be helped to see the consequences for 
themselves and for others of their self- 
regarding opinion. Some one, some agency, 

•8 Lenin, State and Revolution (New York, 
Intel natiotiul i’liblishers, any edition since 
1917): “Accouiiiing and control—ihe.se are the 
chief things necessary for the organising and 
correct functioning of the first phase of 
Communist society. . . The accounting and 
control necessary for this have been simplified 
by capitalism to the utmost, till they have be¬ 
come the extraordinarily simple operations of 
watching, recording and issuing receipts, 
within the reach of anybody who can read and 
write and knows the first four rules of arith¬ 
metic. When the majority of the people begin 
ever)where to keep such accounts and main¬ 
tain such control over the capitalists (now 
converted into employees) and over the in¬ 
tellectual gentry who still retain capitalist 
habits, this control will really heconie uni¬ 
versal, general, national. . . The more com¬ 
plete the democracy, the nearer the moment 
when it begins to be unnecessary ... the more 
rapidly docs every state begin to wither away.** 


must bring to them the vivid knowledge 
of the repercussions of the opinion of 
each upon others, and of others’ opinion 
upon it. These repercussions, in the tan¬ 
gled, dense intricacy of modern societies, 
can be of the most desperate complexity 
in the number of interrelationships in¬ 
volved, and the extent to which they must 
be carried over successive stages of the fu¬ 
ture. Many of these interrelationships are 
world wide, concern the fate oF foreign 
nations, and might involve war! Consider 
only the different interest of the various 
groups in a policy of full employment, 
and the variety, extent, depth, and future 
stages of the measures necessary to pro¬ 
duce it! Or the pervasive, distant conse¬ 
quences of the control of traffic in alcoholic 
liquor! Hence, some agency standing out¬ 
side the individual and the group is 
needed to render tlie all-round view pos- 
ikible, and simultaneously, it must stand at 
the pinnacle of knowledge in the state, so 
that to It may flow the total diversity of 
relevant facts. 

Nor is this all. (2) Some one or some 
agency outside the groups must assume 
responsibility for presenting a public 
opinion which harmonizes all the little 
opinions as to (a) priority in time for sat¬ 
isfying their respcttive wants, (b) prefer¬ 
ence in x/alue, how much satisfaction 
shall be accorded to each, and (r) a doc¬ 
trine of justice by w'hich to commend these 
to all who are virtually being asked to 
modify their little public opinions in the 
lirht of the wider one, a larger goal. 

The Rarity of Nat we Aptitude, The 
attainment of political know.ledge and 
w'isdom is a faculty as special and rare as 
any other science and art. There are very 
few first-, second-, and third-rate political 
thinkers for the same reason that there arc 
very few first-, second-, and third-rate 
poets, painters, sculptors, dramatists, com¬ 
posers, physicians, constructive engineers, 
actors, chemists, critics, and people of 
tustc. For fruitful political initiative one 
needs, in addition to technical training, a 
native complex of qualities called “apti¬ 
tude". Training and experience are alike 
wasted upon the inept: they can be given 
if society should set itself to the task, but 
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it is idle to imagine that the distribution 
of human talent can rise above itself. This 
is not to say that, given conditions we have 
earlier indicated, a great deal of ignorance 
and fallacious method could not be re¬ 
placed by fact and sound knowledge. And 
that, obviously, on the democratic assump¬ 
tion, is most desirable and necessary. 'This 
would still leave the intelligence curve as 
it is, with only a lew at its superior end. 
altiioiigh it would cause the personal place 
on the curxe of actual electors to be very 
different from what it now is owing to the 
operation of present-day factors. The stu¬ 
dent of government will make many mis¬ 
takes in the analysis of political institu¬ 
tions and their operation unless he has 
in mind continually the broad results of 
certain well-known tests of intelligence.'** 

The Lino Potential of the Mass. There 
is one thing more, of at least c<|ual im¬ 
portance. T he mass of men and women 
arc not self-excitable except occasionally 
and for a few' brief moments, and con¬ 
cerning one or two special interests. In 
regard to all other things tliey arc perma¬ 
nently apathetic and bored. Even if they 
know, they do not feel. T here are as few 
geniuses oi emotion as of intellect or art. 
To use the language of motor transport, 
the mass of people are not "self-starters.” 
Some agency is needed to excite them and, 
on special occasions such as elections, to 
concentrate a heavy and unrelenting bom¬ 
bardment upon them, enforcing their at¬ 
tention. 

(To avoid any misunderstanding, I gm 
anxious to afhrm that the traits of the 
electorate do not commit one to the nazi 
and fascist, or even the Leninist-Stalinist 
claim, of the spiritual superiority of the 
leaders to the masses. For that claim is that 
their values are naturally better than 
those of the masses, whereas I have already 
shown that there is no test of the level of 
moral values that is objective and outside 
man: and that the surest long-run method 


8T L. M. Tcrman, The Measurement of fntellL 
gence (Nexv York, 1916): L. L. 'I'hursione in 
Psycharnetrica, variuus surveys of "primary 
mental abilities," The Nature of Intelligence 
(New York, 1921), and Multiple Factor Analy¬ 
sis (Chicago, 1947). 


of discovering the most acceptable and 
livable level is to admit a right in all men 
to utter, and equally compel consideration 
for, what is revealed to them. T his has 
little to do with knowledge of temporal 
facts, and does not lose in .valitliiy be¬ 
cause the person is politically apathetic; 
see Chapters 5 and 38.) 

Now' what all the other agencies do not 
do—namely, teach—and w'hat cannot be 
done without special organizations— 
namely, to gather the talented and stimu¬ 
late interest—political parties set out to 
accomplish. They gather up the whole 
nation into fellowships, and they lead, in 
the sense of bringing to the individual 
citizen a vision of the w'hole nation, other¬ 
wise distant in history, territory, and fii- 
lurity. They gather the knowledge and the 
capable practitioners, and we must iu>w 
consider their methods and ask how far 
tliey are successful. 

Let us make no mistake: political parties 
do not perform this function simply be¬ 
cause they nobly want to; it is not entirely 
an elective virtue of theirs; they are in 
pan compelled. For the first command¬ 
ment of a political party is victory. Victory 
is found also written even univ) the ninth 
of its commandments. The tenth, enforced 
by experience, the general sense of hon¬ 
esty, and one’s personal integrity, may 
counsel other courses. IJy choice, the parly 
would be victorious; virtuous it is only 
by compulsion. "Buncombe” is the hom¬ 
age whi( h electoral virtue so often pays to 
electoral victory. 

A Continuous Organization. The organi¬ 
zation operates incessantly, partly because 
victory in parliamentary elections is other¬ 
wise impossible, but also l>ecausc in the 
modern stale there arc many local elective 
offices to fill. In France, also, the Senate is 
partially renewed every three years, and 
in America and Germany there are state 
as well as federal elections. Although in 
the United States much has been done to 
bring about a coincidence of elections, the 
elective periods are too heterogeneous to 
perfect this. So the organization, the ma¬ 
chine. the caucus, the workers, are always 
on the watch for movements of their op¬ 
ponents and for the opportunity to 
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“swing** over blocks of votes. There are 
slack periods, but none entirely dead; and 
informal talks and formal councils arc al¬ 
ways in progress. Reputations fluctuate as 
their owners legislate, administer, or con¬ 
duct campaigns, and men and women are 
marked out for varioT’s ,^(Jsitions. 

This, the permanence of organization 
and activity, marks off the parties of the 
present from the parties of three cpiartc^rs 
of a century ago, and the parties of Eng¬ 
land, Germany, and the United States 
from party oi^anization in France until 
after World War 11 . For ]>eforc tlie middle 
of last century, political parties were 
loosely organized and quiescent between 
elections, sudden mobilization taking 
place just before the election and demo¬ 
bilization after polling day. 

More recently the parties have added 
another source of power: they deliberately 
set out to capture the young people, long 
before they arc^ of an age to vote, and this 
is done by the creation of Leagues of 
Young Socialists, or Friends of the Chil¬ 
dren, or the Junior Imperial League, or 
Pioneers, or Communist Youth, Young 
Liberals. Fa^cisti, or Hitler-Jugend who 
are not so much taught as drilled. The 
impulses of human rhythm and harmony 
are exploited by demonstrations, proces¬ 
sions, singling, and self-decoration. In this 
sphere Cermany was first and most devel¬ 
oped; England holds the second place, 
France the next, and the United States tlic 
last. (The Soviet state is, for obvious rea¬ 
sons, most interested in political youth 
organizations.-"***) Thus the party moves to¬ 
wards all-inclusiveness from infancy to 
senility, as well as permanency of organi¬ 
zation. 

How do the parties operate? We will not 
make a rigid separation between the all- 
ihe-year-roiind activity of the party and 
its activity in the few weeks preceding the 
campaign, but will point out any differ¬ 
ences of kind that occur when the period 

the Soviet Union cf. Samuel Harper, 
Making Botshexnks (Chicago, 1931); for Ital¬ 
ian fascism, cf. Herman Finer, Mussolini's 
Italy, Chap. XV; for nazi Germany, Nazi Con¬ 
spiracy and Aggression (U.S. Government 
Printing Office, 1947)1 Vol. I, p. 31s ff. and 
relevant documents. 


of organization and skirmishing merges 
into that of intensest battle. The parties 
operate through meetings, personal can¬ 
vassing, the circulation of “literature,*’ the 
creation and distribution of posters and 
slogans, the use of radio broadcasting, 
the manipulation of the press, demonstra¬ 
tions, and '‘pressure.’* 'Fhese methods are 
common to all parties in each country, 
but in each the emphasis is differently 
placed. 

Meetings are broadly of three kinds: at 
the party headquarter.s, in halls, in the 
streets. At the party headquarters only 
avowed members of the party and novices 
are entitled to be present. The meetings 
are regular and frequent. Here the serious 
business is specchinakitig by nationally 
prominent members of the party and by 
the leading members of the local caucus. 
Questions and discu.ssions follow the 
speeches. I'he speeches arc naturally di¬ 
rected to strengthen the party*s enthusiasm 
and numbers, and the tendency therefore 
is for the speaker to say that all things 
which the party considers desirable are 
pos.siblc. Only the hopeful may be alleged 
of one’s party: electorally, to doubt is to 
die. The local members are more inclined 
to listen to doubts expressed by a con¬ 
siderable personage who comes from afar 
than from one. even a leader, among them¬ 
selves. The local leaders also learn by such 
contacts three important things: (1) what 
the party can do as distinct from the full 
measure of what it w^ould like to do; (2) 
the possible maximum actomplishment 
even if opponents did not exist: and (g) 
on what terms the various occupational 
interests and territorial sections can be 
reconciled with each other and with a con¬ 
ception of the "national’’ interest. The lo¬ 
cal workers learn the intentions of the 
national leaders, may apprehend that they 
are part of a nation-wide community, suf¬ 
fer a change of mind, and cau.se a change 
of mind in the speaker. By slow degrees, 
harmony and oneness are approached; it 
is never a perfect unison, but it is far 
from violent chaos. These meetings are 
important, too, for their cohesive powers, 
for they are accompanied by pleasant con¬ 
viviality. One is the recognized member of 
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a community! What does this not mean 
to otherwise rather huindrum and lonely 
souls? Here is significance, grace, justifica¬ 
tion. honor, even iininortalily—as well as 
utility! All these things warm the heart and 
provide the party with willing workers 
and preachers not too careful of the ra¬ 
tional value of their gospel. Such meetings 
are more prevalent in England and Ger¬ 
many than in the United States and 
France, and less in France than the United 
States, wdiere the parlies have large com¬ 
petition from the churches and the Y.M.- 
C,A. (especially in the rural parts, which 
constitute nearly one-half of the whole 
country) and from its multitude of civic 
but nonparty organizations. 'They are less 
frequent in the parties of the middle and 
upper than of the poorer classes. 

In all countries there are occasional 
meetings in halls. 'Fhey are held on the 
occasion of some special national or party 
crisis, when a new policy is being debated; 
or when one of the great men of the party 
pays a visit; when a special fillip is needed 
to party organization—when a “rally’* is 
required, or dunng an election when ad¬ 
vertisement and the spectacle of activity 
are likely to arouse confidence and enthu¬ 
siasm. They are open meetings, though 
usually the faithful iorm the largest part 
of the attendance.^® 

The objective merits of a policy are not 
explored with pedantic care. A cut-and- 
dried policy is artfully expounded. The 
art consists in appealing to the interests of 
the listeners while suppressing considera¬ 
tions of difficulty or making light of them 
or ascribing them to a moral defect in op¬ 
ponents; in drawing special attention to 
the noble personal character of the speaker 
and his colleagues; and, especially, in 
causing laughter. Usually the meeting is 
kept well under control by a chairman, 
and questions are allowed after the main 
speech. But it has become a well-estab¬ 
lished custom in England (not so well- 
founded. though practiced, in Germany 


89 In nazi Germany and fa.scist Italy such open 
argument was not possible. In the Soviet 
Union it is restricted to polite and “loyal” 
expressions on minor matters of government, 
but certainly not on high policy. 


and France, and hardly attempted in the 
United States) to interject short sharp 
questions. The speakers are expected to 
answer this “heckling” good-naturedly. 
Nor are they everywhere expected to an¬ 
swer seriously and rationally. And much 
of a speaker's success depends upon his 
ability to glide over difficulties or to dem¬ 
onstrate, with wit, that the question is 
foolish and the questioner a congenital 
idiot. I have been astonished at the good 
humor and tolerance of audiences in Eng¬ 
land, at their cver-patient long-sufleiitig in 
the United States, where they rarely 
“heckle,” at their stern passionalcness in 
Germany, and at their tuibulence and 
pithy comments in France. Every'whcrc 
better and more questions are asked in 
the towns than in the country. 

In the streets the local workers or paid 
speakers, the “party hacks ' of the richer 
parties, gather audiences round them, es¬ 
pecially during elections. This is practiced 
far more in Great Britain than elsewhere; 
in Germany and France previous permis¬ 
sion of the police is required and freely 
granted. There iire no rules of order, save 
those contril)utcd by the ideas of fair play 
normally held by the majority. The meet¬ 
ings have the merit that they attract voters 
w'ho might not go to a hall or party head¬ 
quarters, and they give the illusion, by 
determined activity, that the party is out 
to win. (The activity of the C^ommiinist 
party and the Young Coniniuni.sts in the 
Soviet Union takes this form, very busily 
in election years, and also in between). 
Since the voice, even at its highest natural 
strength, will not carry far, the audience 
may drop off. T’he natural means to pre¬ 
vent this is to drop all subtlety of argu¬ 
ment and to lay emphasis upon the sen¬ 
sational and the amazing. Consequently, 
these meetings, though serviceable to the 
party, are not of the same value to truth. 
There is no possibility of close argument 
and consecutive discussion. Both in the 
hall and in the street a “demonstration” 
is more important than technical and logi¬ 
cal proof. The audience has neither the 
time, opportunity, nor wisdom to detect 
and challenge fallacies! (Some improve¬ 
ment in the speaker’s rationality has re- 
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ccnily been produced by the invention of 
the sound truck with its public-address 
system.) 

Peuonal Canvassing. It is the practice 
in Eni^land and the United States,*® and 
to a Jesscr degree in Germany and France, 
for the party machine to oigaiiize personal 
calls upon the voters to discover their 
alhliation and induce them lo promise 
their vrne. All canvassing has for its object 
the production of the largest number of 
votes for one's own party on polling day, 
and it is then that it assumes its most in¬ 
tensive and desperate form. Canvassing is 
an ancient practice in the Anglo-Saxon 
countries, and has consequently been skil¬ 
fully claboratecl.*^ If the voter does not 
entirely close the door to conviction, the 
canvasser attempts the task of conversion. 
To be useful, the canvasser must have 
cjiialities akin to those of an expert sales¬ 
man: the psychology of salesmanship is 
lire psychology of canvassing. He must 
have a commodity for every taste and an 
answer ter every (rbytxtion: and these must 
be varied with the client. The canvassers 
usually learti from the paity’s handbook, 
or notes for speakers, or speeches at meet¬ 
ings; they also improvise. On the whole, 
voters are flattered by the attentions of the 
canvasser: tlieir existence, it seems, is rec¬ 
ognized: they are somebody: and they have 
a favor to grant which somebody actually 
begs. Some busy housewives are a little 
annoyed, and some voters, who are disil¬ 
lusioned with the promises of canvassers, 

*0 Cf. F. R. Kent. The Great Game of Politics 
(New York, i«j26): Charles E. Merriani, The 
Making of Citizens (Chicago, 1931), p. 316. 
Cf. also A. E. Smith. The Cilizen and His 
Government (New York, 1935), p. 119 If. 

41 'I'his is a laborious task, especially among 
the working class, for they are not accessible 
until the evening, and after they have washed 
and eaten. If a voter says he is of their party, 
their task is to sum up whether he is speak¬ 
ing ;he truth or not and, in any case, to sec 
that he gets party literature; it is also to 
judge whether he needs to he called on before 
polling day, whether he can Ire trusted to go 
to the polling station, or whether he needs 
to he escorted hy a party worker. Cf. F. Gray, 
Confessions of a Candidate (London, 1925). 
Cf. also R. B. Macculliirn and A. Readnian, 
The British General Election, (Oxford, 
» 947 )» Chaps. V-X. 


maintain a neutral and forbidding blank¬ 
ness which is disconcerting. But on the 
whole, canvassing is liked. The essence of 
successful canvassing is to lie all things to 
all men, and the canvasser is so much 
tempted by personal contact with the 
voter, and the knowledge that perhaps a 
vote depends upon his talk, that it is ex¬ 
ceedingly difficult not to promise too much. 
Much that is impossible is promised, 
much that is untrue is told, and there is 
a large element of nonrational persuasion, 
especially when the candidate himself can¬ 
vasses. Men of great private integrity think 
it proper on such occasions to go along 
with their wife and their children espe¬ 
cially dressed for the occasion. No doubt 
they are convinced that the end justifies 
the means. To say this is to emphasize the 
extent to which politicians themselves be¬ 
lieve that the ordinary agencies of educa¬ 
tion have failed. 

**Literature** Party literature is broadly 
of two kinds—that destined mainly for 
candidates and workers, and that to be 
broadcast among the electorate. In the first 
class are pamphlets upon special topics, a 
periodical, usually a monthly magazine or 
newspaper, sets of speaker’s notes, and 
during campaigns, liookleis full of “points” 
or "shot and shell. ' In the second class 
are leaflets and pamphlets and the litera¬ 
ture distributed at elections—the “address 
to the electors” or professions de foi. (Ma¬ 
terial to be printed localIv is distributed 
among several printers to attract votes 
from each, and at least cause the candidate 
to be discussed.) I'he mass of literature is 
immense; the greatest amount per head 
being circulated in the United States, the 
second place is shared by England and 
Germany, while France is far in the rear. 

What are the chief features of this liter¬ 
ature? It is inveterately dogmatic, and 
every fact adduced only goes to show that 
the party is right: It uses the fallacy known 
as “stacking the cards.” Argument is mixed 
with facts and figures, the weak points of 
the opposition are paraded and ridiculed 
or denounced, while one’s own promises 
are proclaimed as both desirable and pos¬ 
sible. 

Broadcasting and Politics. Broadcasting 
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coniinenccd as a casual auxiliary to the 
more personal process already described. 
Its importance swiftly increases. Millions 
of voters in their parlors can be directly 
reached by the party leaders! In the 
Vniiecl States about one fourth of the 
canipaif^n expenditures is for radio time. 
In Britain there is bitter interparty dis¬ 
pute for an “equal" time on the very few 
occasions allotted by the British Broad¬ 
casting Corporation, and the government 
is allowed little more than the opposition! 

The effect is, on the whole, deleterious. 
Meetings and canvassing are partially 
supplanted. Immediate effectiveness of 
appeal tells far more than the truth, for 
time is short and the attention of listeners 
easily strained. Qualifying detail must be 
omitted in favor of exciting exaggerations. 
No personal meeting affects the speaker; 
there is no discussion; the effect of spon¬ 
taneous interjections is lost. Attention is 
focused on immediate issues; the general 
program is blurred. The manner has some 
advantage over the matter. Worst of all, 
listeners cannot ask questions, make com¬ 
ments, or obtain elucidations. 'Thus we 
recede from rationality and approach the 
complete triumph of the good “debating 
point." The concentration r)f power in the 
party leaders is promoted, since they ap¬ 
peal over the heads of their immediate 
following, whose critical independence is 
thereby weakened. Let us remember that 
this is part of the process by which cabi¬ 
nets. the supreme governmental director¬ 
ates. are selected. 

Function and Effect of Political Parties. 
On reflection, then, it will be realized that 
political parties, whether they consciously 
intend it or not, and whether or not they 
are pleased with what they are obliged to 
do, perform a combination of six func¬ 
tions: 

(i) They bridge distance, since the 
territorial area of nations and electoral 
districts is so wide that the electors must 
be brought into communion with each 
other. Party is the organizing intermed¬ 
iary. (2) Parties wrestle with the apathy of 
all citizens, and particularly of those who 
are least endowed with or convinced of 
an active interest in politics, the govern¬ 


ment of public affairs. The public opinion 
polls always register the numbers of those 
who declare their answer to the question 
as "Don’t knowl", and this is often trans¬ 
latable as "Don't care!". I he parties work 
to make citizens care, and actively inter¬ 
vene. (3) Political parties seek to overcome 
ignorance: tliey penetrate social and eco¬ 
nomic complexity and make it simple; they 
investigate and report the territorially 
distant effects of local policies and bring 
home the results to the local district elect¬ 
ors; they attempt the tasks of foresight, 
sometimes over generations, and confront 
the voter with the fact that a choice must 
be made between the short and the long 
run. Only a small number of citizens in 
democracies are as yet able to do these 
tasks for themselves without assistance. 

(4) Political parties set a priority scale 
of values tor the fulfilment of the will of 
the many diverse small publics of which 
the great national public is composed— 
who shall be attended to in preference to 
.some other groups' demands, and what 
degree of the demands of each group shall 
obtain satisfaction in the law and adminis¬ 
tration. Parties also set an order of priority 
in time: what comes first for legislative 
attention. (5) They select spokesmen and 
leaders—indeed, they are spokesmen and 
leaders. Men and women select themselves 
as leaders in democratic countries, but for 
the victory of their ideas they need more 
men and women to accompany them. 
Hence an original process of self-selection, 
and then the selection of yet others, fol¬ 
lowed by a more organized method of 
seeking adherents and leaders occurs. It 
is done best where the party has dignity 
and prestige, and above all where it is 
founded on principles. (6) Parties assume 
responsibility for these services; they ac¬ 
cept—indeed, they eagerly seek—the obli¬ 
gations of leadership. The status leads to 
authority, jobs in the vulgar sense as well 
as vocation in the nobler sense, and the 
satisfaction of realizing social, economic, 
and political ideals. 

Professor Lazarsfeld has shown that 
political party campaigns tend to have 
three effects: they activate some voters, 
they reinforce others in their opinion, and 
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they convert others. His figures are inter¬ 
esting. but their exactness as a generaliza¬ 
tion for the whole nation is not material 
to the present discussion. He contludes; 

In sum, then, this is what the campaign does: 
leinfortciiieiit (poinUial) 53%: :u:tivaiion 
1*1%; rcconvcision 3%; panial conversion 6%; 
conversion 8%: no effect i()%. 

By actwation he means that campaign 
propaganda ‘■l)rings the voter’s predispo¬ 
sitions to the level of visibility and ex¬ 
pression. It transforms the latent political 
tendency into a manifest vote.” By 
reinforcement he in(;ans that though some 
poojrle knew befirre the campaign how 
they would vote after it, “poliiical coin- 
iminicaiions served the important pur|K»se 
of preserving prior decisions instead of 
initiating new decisions. It kepi the par¬ 
tisans in line Iry reassuring them in their 
vote decision; it rediued clelcciions from 
the ranks. It had the effect of reinforcing 
the original vote decision.” Lazaisfcld 
urges the iinportanie of this, considering 
that w^heie there are two strong parties 
confronting each cuher, party loyalties are 
constantly open to the danger of corrosion. 
As for conversion , he asks, “Were people 
actually convinced by campaign propa¬ 
ganda to renounce their original choice in 
favor of the opposition, or to decide upon 
a vote contrary to lliai ordinarily asscKi- 
ated with their social characteristics?” 

If the Electorate Were Omniscient. 
What might be exjiceted if the electorate 
were all-knowing and all-intercsicd? What 
are the limits to the success of propaganda? 

The first hypothesis is entertained 
simply to indicate the room for improve¬ 
ments in the jniblic-opinion-forming bod¬ 
ies (like the schools) and political parties. 

An omniscient electorate would choose 
representatives capable of carrying into 
the icgislatiire a full and shrewd knowl¬ 
edge of (1) the human and environmental 
conditions recpiiring the making of law*. 
It would understand the iiiteiest and 

4 a The People's Choice (New York, 194-t), p. 
103. 

43 Ibid., p. 75. 

44 Ibid., p. 87. 

45 Ibid., p. 9^. 


spiritual objections of dis.seniicnts in 
friendly ranks as well as the regular op¬ 
position. It would understand the obstacles 
and the means of surmounting or surrend¬ 
ering to them. The lelaiionship between 
the social value and the time-order of 
legislation w'ould be palpable. (Citizens 
w'ould insist on men who could fulfil such 
needs. Tliey would ihcicfore concentrate 
rigorously on tlur selection of candidates, 
and realize tliat this decision is their su¬ 
preme contribution 1.0 the quality of the 
iegislaiure and all its works. The cledorate 
would not be deflected by argiiiiicnts of 
transient strength as compared with the 
Jong term values. It would not be seduced 
by meretricious but fallacious appeals. It 
woulfi be much more direct in its seeking 
to be represented. It would not, that is to 
say, permit its convictions to be distorted 
by party organization or frustrated by 
party officials who amass special power by 
continually tending the machine, and by 
their disturbing conflicts over tlieir own 
personal ambitions. 

The I.iwits of Propaganda. W'here par¬ 
ties can chalh^nge each other constantly 
and in all di.strici.s. no falseliood can live 
for long, or long enough to l»e even a 
short positive influence on the laws. (The 
condition is notoriou.sly unfulfilled in the 
Soulhcni states of the Uniic'd States.) 
More equality ol wealth will solve many 
problems of “propaganda” that constitute 
anxic^ties lo-day. Harder woik by party 
rank and file lan defeat almost any prop¬ 
aganda, though it costs leisure lime. 

In dictator.ships propaganda is defeated, 
oral any rate liinitecl by (i) people’s bio¬ 
logical pronencss to certain w'ays of feeling 
and thinking: (2) common-sense discus¬ 
sion anumg men and women, which cannot 
be totally controlled; (3) memories of a 
former time; (.-i) reflection on events in 
one’s own lifetime, and comparison 
between promises made, discrepancies 
!>eiween these and events, and inconsist¬ 
encies in the argiinu^nts used by the prop¬ 
agandists. Libraries are always dangerous 
to dictators. Furilicr, utilitarian values 
assert thcm.selvcs strongly. And, above all. 
every' sc heme of human values, from meta¬ 
physics down to the pattern of our daily 
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duties, has somewhere a flaw for large 
b€Hh‘es of people. 

The propagandist can enforce obedi- 
ence if force is at his disposal as the ultima 
ratio, and uses it to root out nascent 
dissent, lie cannot make all the people 
believe by the (on the whole) trivial tricks 
used. To secure belief, he must deliver the 
goods. Otherwise the consumption of his 
persuasions is only temporary and more 
apparent than real. Even the most san¬ 
guine of propagandists. Hitler, could not 
transfer his fanaticism: only a handful died 
in the bunker with him. Nor can the So¬ 
viet rulers remake the consciousness of the 
Russian people in their own image; they 
continue to rule by enormous, unprece¬ 
dented force, and yet still considerably 
yield to mass inertia. Mussolini's closest 
associates abandoned him in spite of his 
propaganda.^® 

The BurdeJi of Electoral Responsibility, 
The modern democratic electorate is 
charged with a terribly heavy responsi¬ 
bility for the integrity, survival, and wel¬ 
fare of the society we call “the nation”— 
and when one says the “nation” one says 
“the world.” T hat electorate is largely de¬ 
pendent on its leaders, because they are 
(or should be) men and women who devote 
themselves to getting to know “the na¬ 
tion,” who have special aptitudes for such 
an enterprise, and who are especially sen¬ 
sitive to their representative function. To 
the vast social network of minds, charac¬ 
ters, and interests—an incomplete and 
ragged texture without them—their service 
is to add coherence and riftless interweav¬ 
ing. But if they thus lead, they can do so 
only because informed and considered sup¬ 
port is lent them by the rank and file of 
citizens, or because the job is abandoned 
to them out of electoral apathy, careless¬ 
ness, or negligence. If the latter is the case, 
then the laws may not solve political prob¬ 
lems as well as they might: a serious risk 
is incurred. At critical phases of world 
affairs, in economic depressions, during 
postwar readjustments, in periods of con- 

Cf. Piero Saporiti, Empty Balcony (London, 
» 947 )- 


flict between employers and workers, and 
between the workers themselves in their 
various occupations seeking each a larger 
share of the national product, disaster 
may occur. It can happen. It has hap¬ 
pened. T he condition of Europe and the 
United Slates is witness thereto. Falling 
short of catastrophe, but still seriously 
damaging, society may be afflicted with 
economic waste, underproduction, and 
injustice to large sections of the people. 

When the student of politics is con¬ 
fronted wdth the problem of the "responsi¬ 
bility” of the German people lor Hitler 
and World War II, or of the French people 
for their prewar governments leading to 
their dismal war eflort, the equality of the 
electorate is at the heart of the answer. 
At the minimum, the voters were guilty of 
civic ignorance. To what destination did 
the road paved by their votes lead? It is 
not unreasonable to hold that ihe ref^gime 
of political parties, as hitherto knowm, 
cannot satisfy the needs of democratic 
government—that is, achieve welfare and 
social justice and progress under the im¬ 
pulse of freely and actively cooperative 
citizens—^wdthout a marked improvement 
in the formation of policies, the selection 
of representatives, nation-wide discussion 
of the issues to be determined, and unre¬ 
mitting vigilance over the legislature. Brit¬ 
ain's sunival is, in part, due to the high 
degree of civic understanding of its people. 
Britain’s solution of the problems of an 
extensively planned and socialized econ¬ 
omy, beginning W'ith the General Election 
of 1945, problems of incentive, loyalty, dis¬ 
sent, cooperation, is another test at least 
as exacting. The responsibilities on the 
shoulders of the modern electorate are, in¬ 
deed Ailaniean.^7 'I’hc Soviet rulers have 
denied that their people, at any rate, are 
able to bear them,*® and hold them in the 
tutelage not merely of children, but mainly 
delin(]uent children. 


*rCf. Herman Finer, Americans Destiny (New 
York, 1947), Chap. Xll, "Destiny Follows 
Power.” 

«Stc especially, Finer, Ibid., Chap. VIII, 
"The Soviet Despotism in Russia.” 
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A Closer View of Party 
and a Sketch of Dictatorial Parties 


THE CENTRAL MACHINE 

The: propagiinda of political parties is not 
conducted by the unconteiicd activity of 
the numerous local caucuses, for they have 
conmion interests, and not all have tlie 
information, money, speakers, and organ¬ 
izing ability adecpiate to their purpose. It 
is clear, too, that the central organization 
is in closer touch with the sources of in- 
ffjrmation: the legislature, the political 
chiefs, the stock exchange, the government 
offices, the press agencies, spokesmen for 
the “lobby," and so on; and this proximity 
means exactness and promptness of re¬ 
action—which are essential to a campaign. 
Very broadly, the activities of the centra] 
machine, as regards the electorate, com¬ 
prise the planning and execution of cam¬ 
paigns, policy making, and the accumula¬ 
tion and distribution of funds. 

The planning and execution of an 
actual campaign is conducted with more 
deliberation in England, the United 
States, and Germany than in France; and 
it falls into a number of steps well known 
to close observers of the tactics of central 
headquarters. First comes the settlement 
of internecine disputes in the constituen¬ 
cies, the counseling of preparedness, and 
the determination of how many and which 
constitiiences are worth lighting. Second 
comes the discovery of an “issue” or “key¬ 
note” which will inflame the public and 
put opponents on the defensive and at a 


disadvantage.! Campaign managers arc 
not entirely free in this matter, for they 
cannot choose except from the more im¬ 
mediate sulijects which affect national wel¬ 
fare. Experience has shown the remarkable 
effect of ingenuity, the best recent ex¬ 
amples of this, in England, being the cry 
of "Free Trade” in 1923. “Bolshevism” in 
if|24, “Unemployment” in 1929, “Your 
postal savings” in “Peace and col¬ 

lective security” in 1935, and “Socialism,” 
“I.et Churchill finish the job,” and “Be¬ 
ware the Socialist Gestapo” in 1945; in 
Germany in 1930 “Revision of the peace 
treaties,” “Strong and stable government,” 
and "Domestic peace” against “Dis¬ 
turbers” (i.e. the extreme elements on the 
Right and Left): in 1932 the Nazi cry of 
“the shame of the Weimar system”: and 
in the United States in 1928, “Prosperity” 
and in 1932 and 1936 “the New Deal 
versus free enterprise.” 

Search for an issue, and its formulation, 
fall to the leader of the party in Parlia¬ 
ment, the chairman of the party execu¬ 
tive committee (or its equivalent), the 
party manager or agent (as in England), 
or its secretary (on the Continent), or the 

! Cf. F. R. Kent, The Great Game of Politics 
(New York, 1926), Chap. XLI: Raymond 
Mofey, Alter Ten Years (New York, 1939); 
Charles Michclson, The Ghost Talks (New 
York, 1944). 

2Cf. McNeill Weir, The Tragedy of Ramsay 
MacDonald (London. 1937). 
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fspc-dally appointed campaign manager 
in the United Stales. The connection be- 
tivecn these atid the Parliamentary lead¬ 
ership in England and on the Continent 
is very ilose. so that the Parliamentary 
leaders have every reason to be lully con¬ 
scious <)l their uiuieriakings and man¬ 
date. I'he connection is occessively loose 
in the United Slates, since the. platlonn 
precedes the PrcsidciiLuil nornin.ition and 
the manager is chosen even later than 
that. 'The disco\ery of the issue is, of 
eouisc, preceded by careful soundings of 
the country taken through the medium 
of the local agents and secretaries, and 
sometimes circuits are made by the lead¬ 
ers for this purpose, as by 'laft and Stas- 
sen during 1947. Such circuits are espe¬ 
cially necessaiy in the United States, 
owing to the enorinons size of the country. 

The Program. The central machine i.s 
not ordy the energizing and strategic: cen¬ 
ter of the campaign: it is also the creator 
of the program. Ihe center is iindei the 
control of a committee, chosen by delegates 
to a conference who have been selected 
by the local caucuses. The various coun¬ 
tries have slight variations of this ma¬ 
chinery, as have the parties themselves. In 
England, Germany, and France (among 
the carefully organized parties), the cre¬ 
ation cjf policy is strongly centralized, in 
spite of the fact that original as well as 
critical resolutions may be moved at con¬ 
ferences. 'I'he short time allowed for the 
conferences (five or six days at the out¬ 
side), the necessity ol preserving the sem¬ 
blance of a united front, the willingness 
to trust in the established leaders, the 
lesser information po.sses.scd by the critics 
compared witli the party oiricials, and the 
superior knowledge and wisdom of those 
leading the opposition or the government 
in the legislature, and often tlu!ir arbitrari¬ 
ness in using the procedure of the confer¬ 
ence. most usually result in a decisive vic¬ 
tory for headejuarters.^ 'The resolutions 

sCf. also J. K. PoIlc»(k. "The British Party 
Conference,’’ Ameriran Political Science Re- 
I'ieie, June, 1938, fur an account of the British 
Labour parly; and cf. above all, any report of 
the Annual Conference of Labour, Con.serva' 
live, or Liberal parties. 


become the party’s policy. In the United 
States the resolutions ronnniuee oi each 
party gets to work at the l*residential nomi¬ 
nating con veil titans. 'Tremendous private 
battles occur for control of these commit 
tees. A distinctive feature is ihcir "hear¬ 
ings” of the great organized economic and 
social groups—tlie “lobbie.s"—^\vho want 
to in.sert a plank in the platform. 

Now party conferences and conventions 
are demonstrations rather than organiza¬ 
tions to think out policy, in spite of the 
fact that sometimes paity conferences 
achieve success in this sphere, and that 
their temper may j>ersiiacle the leaders of 
the urgency of change. Upsets are not in- 
frec|uent in liench partv conferences, 
especially in the Socialist party and the 
Radical and Radical Socialist party. Hence 
the importance of unity in the conference. 
Where pirolicity imjjoses unity it is clear 
that .some other way must he di.scovercd of 
making terms with internal dissent before 
it becomes publicly disagreeable. 'This is 
done bchincl the scenes where the voters 
are never permitted to penetrate and the 
rerport ol which thew hear only, il at all, 
in a garbled form, and perhaps from a 
statesman's biography a generation or 
more after the event.^ 'flic political im¬ 
portance of this secrecy is twofold: it 
shrouds from the citizen the real source 
of policies, and it provides the possibility 
of a rapprochement between majority and 
minority groups and rival persons, and, 
by averting public strife, it w'orks against 
the breakup of parties.Policies arc then 
set forth with the imprimatur of that joint 
anonymity, the party, or as though they 
were the personal contribution of its 
leader. Once again, then, the mass of 
voters is deprived of the knowledge with¬ 
out which control becomes an empty term. 
The prevention of the disintegration of 

* For example in Arthur Schlesingcr Jr.’s Age 
of Jackson (New Yoik, 1945): or J. Alsop and 
T. Caticdge’s The 168 Days (New York, 1938): 
or J. Morley’s Gladstone (L.ondon, 1903): or 
J. A. Spender and C. Asejuith’s Asquith (Lon- 
clcm, 1932); and more recently, Keith Felling’s 
lAfe of Neville Chamberlain (London, 1947). 
6Cf. J. L. Garvin, Joseph Chamberlain (Lon¬ 
don, 1938) for the story of the tariff campaign 
and ilie Conservative party. 
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parties is, as vfc shall see in the chapters 
on legislatures and cabinets, good; but 
this good can be obtained only by a rele¬ 
gation of certain values and desires to a 
place far down upon the party program, 
and perhaps their utter suriender. 

The Research of Policy. Now, for rea¬ 
sons explained in the preceding chapter 
when we discussed the limit of party rheto¬ 
ric, parties tend to equip themselves sys¬ 
tematically by research not only lor propa¬ 
ganda but for legislation. This has devel¬ 
oped best where a high level ol popular 
common sense and political experience 
prevail and where the parties fight in¬ 
tensely about the application of serious 
dillercnces of printiple. The impulse 
comes originally from the need to answer 
sensible questions, and, in propr)rLion as 
these are jjiit either by the worker or by 
the rank and file of either one’s own party 
or the opposing parties, a source of such 
answers lias had to be created. Nor is this 
all. A party gets a decided advantage when 
it sets the pace with proposals, show's that 
it cares for the public welfare, and that it 
is busily occupied with this when it can 
put iinahsw'erahle posers to the other side. 
Fiiither, some persons in a party are not 
satisfied unless all the possibilities of re¬ 
form are cxjjlored by experts. Moreover, 
in countries where tfie parliamentary sys¬ 
tem functions well, with full publicity, a 
clear sense of responsibility, and a recog¬ 
nition of the importance of organized and 
continuous opposition, the need arises of 
putting questions and amendments to the 
government's proposals. It is clear that a 
good reputation can be obtained, and a 
sense of public duty satisfied, only if the 
proper means are established to make this 
possible in the best technical, not partisan, 
sense. One thing is sought above all by 
members of every party—to obtain for 
every move of their own, electoral or par¬ 
liamentary, the repute that it is national 
in its intention and benefit, not partisan: 
and so fasten upon their opponents the 
vice of preferring party to nation. 

The result has been the establishment, 
in varying degrees in different countries, 
o£ research institutions and schools for 
candidates and the rank and hie. The prin¬ 


cipal experiments so far were in Weimar 
Germany; England comes next; ® while 
France and the United States lag very far 
behind. (In France various oiganizations, 
economical and social, which are outside 
the parties hut ancillary to them, provide 
iiiforTnution.) The full imporiaiicc to 
this development is appreciable only when 
two things, which have yet to be disc iissed, 
are remembered: the plebiscitary nature 
of modern democratic government, and 
the controlling part played by parties in 
parliamentary clisciissiori. 

rhe first significant characieristic of the 
party research bureaus is that they are cen¬ 
tralized—established and nianaged Iry tlie 
central machine in the capital. The sec¬ 
ond is that they w'cre rominenced by the 
socialist parties, followed at length by the 
liberaLs. and taken up last by the conser\a- 
tives, the latter tending to the view lhai 
since all that is is good, and should be 
preserved, there is no need of research. 
IJroadly, research is conducted continu¬ 
ously by an office organization of several 
permanent officials, of proven academic 
capacity, linking up w'ith committees of 
members of the legislature and experts 
co-opted for special branches of inquiry: 
and it is stimulated, and its results spread 
(apart from the party’s periodical press 
and handbooks) at occasional schools and 
institutes, usually held at Easter and in 
summer. The American practice is less 
party schools than university-sponsored in¬ 
stitutes, or the adult schools of labor 
unions. European party scliools are more 
intensive. 

The results of this activity and organiza¬ 
tion, broadly viewed, are signihe ant. All 
parties become more advised of the tech¬ 
nical possibilities and impossibilities of 
their policies on subjects susceptible of 
quantitative statement and discussion (as, 
for example, socialization, the organiza¬ 
tion of certain stap][e industries, unem¬ 
ployment, and social insurance problems). 
Rhetoric and nonrational appeals are 
pushed far back, and a large measure of 
agreement can be and is reached before 

» Cf. The Labour Organizer, a monthly jour¬ 
nal of the British Labour party. 
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the inevitable clash of ultimate ideals oc¬ 
curs. The result has been to socialize the 
conservatives and to conservati/e the so¬ 
cialists. That this is an advantage there 
can be no doubt; for parties are but means 
to ends, and where government can pro¬ 
ceed without certain machinery and quali¬ 
ties, it is pure extravagance to have tliem. 
I’o disagree from ignorance is certainly 
waste, and to outvote a minority for the 
same reason is a dephirable addition to the 
necessary sum of human pain. 

In the United States such developments 
have not occurred. The nearest approach 
thereto was the establishment of an ad¬ 
visory committee on policies and platform 
by the Republican party in iquj. But its 
report, of large bulk and wide scope, built 
up by about ivvo hundred members, com¬ 
posed mainly of experts of the Repub¬ 
lican party outside Congress, was swept 
away by tliat imj)erious and cynical cam¬ 
paign manager. Will Hays." A subsecjiient 
attempt in 1937 had little more value.** So 
far, the central leadership of national and 
state parties in tlie United States has no 
place for scientific intelligence as distinct 
from campaign tcchni<:ian.s. Both Repub¬ 
lican and Democratic parties have, of 
course, a paid office staff, but they have 
nothing to compare with the research com¬ 
mittee and schooLs of the British and Ger¬ 
man parties. The research is only the 
hand-to-mouth research of every political 
party: that is, the hasty discovery of fairly 
accurate facts to bolster up an argument 
during the campaign, not the steady ap¬ 
plication of scientific thought to problems 
with the view of providing a solution of 
permanent national benefit. The frame of 
mind does not exist in the public of the 
United States, with the exception of the 
unimportant Socialist party and the CIO’s 
young Political Action Coinmiiiee. Out¬ 
side those groups it exists in a number of 
associations, which do the work which in 

^Cf. E. M. Sait, American Parlies and Elec¬ 
tions (New Ycjrk, 1947), p. 479; McCunc Lind¬ 
say, “Political Platforms of I9«4/' Revietv of 
Reviews, LXX (1924), p. 193 ft 
s Cf. Ronald Biidge.s, "The Republican Pro¬ 
gram Comniittce,” Public Opinion (Quarterly, 
' 959 . P- *99 ff- 


England has come to be included in the 
normal functions of a political party. 1 
refer to such organizations (tc name but a 
few) as the National l.eague of Women 
Voters, the Ami-Saloon League, tlte United 
Nations .Association, the Wonten’s Inter¬ 
national I.eagiic. the National Child La¬ 
bor Coniniitlee, the United States Cham¬ 
ber of Commerce, and tlie Committee for 
Economic Development. 

These organizations are propagandist, 
research, and '‘pressure" oigani/ations. 
They concentrate upon Congress, upon 
the elec toral support of one or more speci¬ 
fied "planks” in a platform, and work 
through candidates and parties who are 
the more amenable to their purposes. I 
shall say more about these organi/ations 
later in this chapter and in the discussion 
of legislatures, but it will be seen that they 
are outside, yet impinge upon, parties, 
and exercise an independent influence 
upon the electorate. T he results of their 
research are not immediately embodied 
in party policy, as the results of party re¬ 
search are in E^ngland, but the parlies are 
hounded down atid driven from pillar to 
post until at last they become the vehicles 
of reforms they themselves have not fully 
examined. 

Parties, through the activity of the cen¬ 
tral headcjiianers in the campaign and in 
the creation of policy, have become 
strongly centralized. Or, to put it in an¬ 
other w'ay, the mind of the localities and 
that of the center are almost one and the 
same thing, and the response of the lo¬ 
calities to any problem is likely to be much 
the same as that of the center even with¬ 
out prompting, of which the means is con¬ 
tinually available. This condition is most 
fully realized in England and Germany, 
is most mechanical and spasmodic in the 
United States, and was the least effective 
in France until 1945. The belief in free¬ 
dom plays a large part in slackening (but 
to a small extent only) the reins held by 
the central inachine, and therefore in giv- 
ing opportunities to the local caucuses to 
act spontaneously. In Weimar Gennany 
the method of election (proportional rep¬ 
resentation) and the prevailing belief in 
order and discipline contributed to cen- 
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tralization, but the social system, which 
was based upon some real local diflerences 
and more legendary ones, slackened cen¬ 
tral control, at least so far as the state-Her- 
lin relationship was concerned. In the 
United States, state politics run on lines 
very different from federal politics, so that 
considerable decentralization (sometimes 
a complete annihilation) of national party 
organization occurs. But it is mechanically 
centralized because no profound differeii' 
ces of principle cause men to adhere to 
one machine or boss rather than another, 
and it is spasmodic because victory is more 
highly regarded than policy and because 
between elections policy making detnands 
almost nothing of the organization. This 
is related to the Congressional system, 
which has been partly explained in Chap¬ 
ter 6 on the separation of powers and will 
be further considered in I^arts IV and V 
on legi.slatures, cabinets, and chiefs of 
state. In France, lor a number of reasons 
which have already been given (p. 244), 
the central authoriiy of parties has been 
important only on a few outstanding oc¬ 
casions w'hcn the country has been deeply 
moved or involved in difficulties, and in 
normal times (today) four parties main¬ 
tain an almost nation-wide organization 
supporting a common body of opinion. 

FUNDS AND UNPAID WORKERS 

We have seen how the parties conduct 
campaigns. 7 hey can do little or nothing 
without a tremendous apparatus of printed 
material, canva.s$ers, and speakers. There 
is a large party bureaucracy: permanent 
professional officials, secretaries, organiz¬ 
ers, and agents, employed at central head¬ 
quarters or in the locality.*' 'Fhis bureauc- 

»In England the agents have their own pro¬ 
fessional associations, and the association of 
Liber al agents provides a diploma for those 
who pass examinations in electoral law and 
organization. In Weimar (ierinaiiy, the party 
officials were similarly given a special educa¬ 
tion; cf. Rckler, op. cit., p. 46 IF. Cf. also the 
Conservative Agent's Journal, the Liberal 
Agent, and Labour Organizer. 

A noteworthy fact is that many of the 
Labour local ngenLs were partially maintained 
by the central machine. See also a perennial 


racy has attained the highest quality and 
status in Germany and Great Britain. 
Necessarily, therefore, they need as much 
money as they can get. There may come 
a time when paper manufacturers will 
provide all the paper called for by political 
parlies, when printers will work with the 
.slightest intervals for meals and rest, when 
speakers wdll find their own train fares, 
their own information, and their own 
cough drops free of charge to their party, 
out of enthusiasm and hope. Some do so 
now. But while voluntary' services are ap¬ 
preciable during the excitement of an elec¬ 
tion and the imminence of success or fail¬ 
ure (particularly .so in the parties of attack 
and progress), the work is too exacting to 
be done by unpaid workers, even at elec¬ 
tion times. Then, we have seen, operations 
are continuous at a level requiring the es¬ 
tablishment of a permanent body of offi¬ 
cials and the aid of all the instruments of 
publicity. It is possible to live upon en¬ 
thusiasm only a short time: a party marciies 
upon its belly. 

The problem of party funds has. there¬ 
fore, always been of importance. There is 
no way of exactly isolating the effect of 
money in elections. It cannot be said that 
so many hundreds of thousands of votes 
were turned this wav or that by an extra 
expenditure of such and such a sum upon 
posters, pamphlets, ribbons, party buttons, 
or speakers. The services of the formal and 
informal voluntary party workers must be 
accounted for. We know\ how^evci, that 
party managers have a high lipinion of the 
importance of money and its influential 
products, and we may assume that, other 
things being equal, the parties gain votes 
in proportion to the spaciousness and ex¬ 
cellence of their publicity, which depends 
largely on expenditure. That is an article 
of faith with every election agent, and with 
the candidates. A high American party 
official once declared: "Wc have lost con¬ 
tinuously because we did not have money 
enough to present the issues. There is no 
question about that.” In spite of the 

concern about agents, in the Animal Reports, 
Labour party. 

10 W. R. Marsh, ticasurer of the Democratic 
National Committee, Hearings before the Sub- 
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fact that much publicity is wasted—post¬ 
ers put in plac cs where they can hardly be 
scon, pamphlets and dcclaraii<»ns throw'n 
away wiihoiit perusal, canvassing, which 
falls on (leaf (.‘ais, and specclu?s which are 
simply regarded as enteriaiument—^yet 
there is a response to stimulation, tlic re¬ 
sponse being pioportionatc to the stimu¬ 
lus; for the voter has certain self-created 
defenses which need concjuest. 

Money is therefore cjf vital importance, 
and its possession has given the richer 
classes the penver if not to nullify yet to 
defer hostile votes. I he advantage has not 
been eiiiiiely overcome by the large 
amount of voluntar)' help enjoyed by the 
parties of the poorer classes, and they also 
have had to find sources of revenue. The 
amounts spent are very large hut official 
figures are ol)tainai)lc only for Great Brit¬ 
ain and the United States; in the first, 
candidates spent in hhS* 

the second over 20 million dollars in 1944. 
E\eri these figures do not include all that 
is spent. In Great Britain the amount 
spent by the central headejuarters is not 
included; and in America it is admitted 
that the official figures are far below the 
true aiTiount.il Further, there is no reck¬ 
oning of petty amounts spent by friends. 

Money is spent by the local caucuses 
and the ceiiiial machine. In the local cau¬ 
cuses it is obtained from the candidate 
himself and Irorn contributions by the 
members of the caucus, the rank and file 
paying a regular but small subscription, 
while wealthy friends of the candidate 
give large sums. The central machines 
also obtain money from the affiliated tau- 
cusc*s and from various associations (indus¬ 
trial, commercial and social) as well as 

ComttiiUn: of the Senate Committee on Priv’ 
ilrires and Elections, (>(ilh Oingrcss, 2nd Scs- 
.sion, 1. Yet how, ihcMi, can the victory of 
193a he explaincdJ' By 1936 and 1910, even 
Itss hinds were really needed for \i(:tory by 
this same party. 

(d . lirtntn of Elect inn Expenses (April, 
I9.}6). I he Amciiran fii»ines cited refer only 
to the cimpaign ’ to secure the Brcsidential 
nominali»iii.’’ 'I'hc U>ial includes the expenses 
of I he variiiiis coiiiiniiiees '‘opcT.aiing in more 
than one stale.” Cf. esj »c.( iaily Louise Over- 
:i(kcr, Pu.sidential Campaign Funds (Boston, 
1946). P- 34- 


from private individuals. The socialist 
parties in all counirics have a more regu¬ 
lar and wider circle of contributors owing 
to their adherence to democratic ideas. 
I’hey receive publicly acknowledged con¬ 
tributions from their individual members, 
and affiliated societies, the trade unions 
and the cooperative movement. 

The richer parties have never had to 
rely upon .such means of raising money; 
they have been able to tap a few large 
sourtes. Nor have they, except until re¬ 
cently in the United States, been obliged 
to divulge the sources of their revenue. 
In the English Liberal and (xinscrvativc 
parties a .small amount comes from the 
local caucu.scs paid by duly inscribed mem¬ 
bers, but by lar the largest amount has 
come and still comes from private contri¬ 
butions. So also in France and Weimar 
Germany.It is very likely that Commu- 
ni.st parlies are financially assisted by the 
Cominform. In the United Slates, about 
which there is much more information 
than about England because publicity 
is required and politicians are frequently 
indiscreet, the Republican and Demo¬ 
cratic parties draw their funds mainly 
from: (i) rich private subscribers, that 
is, individual persons or business firms; (2) 
a.sse.ssnr]cnts of office holders, though this 
is strictly fcjrbidden by statutes, and (3) 
small subscriptions paid wdth some regu- 

Candidatc.s in ihe richer parties find their 
own means and ol)tain siilisidtcs from great 
iiuhcstrialists. Cf. A. I*ileiic:o, l.es Mocurs du 
Suffrage Vniverscl cn France: iS.fS-ig2S (Paris, 
*9,3**)' P' 207. Cf. al.so M. Privat, Les Heures 
d'Andie Tardieu, et la Crisc des Partis (Paris, 
•9.3r>)* Some French parly leaders who favored 
the German .\azis were as.si.srcd by Hitler and 
Mus.solini. Cf. C. A. Micaud, The French Right 
and Nazi Germany (New York, 1943); also ob¬ 
servations in “Peitinax," The Graxtediggers of 
hrance (New York, 1944), p. 417 ff. 

Consider the example of the German Na¬ 
tionalist party, alinosi entirely subsidized by 
Hugenherg, head of the great steel and other 
concerns, and al.so the example of the German 
Naiionali.st parly. Not infrccpiently, a bargain 
is made between the money power and the 
party leaders for the inclusion of certain 
represent at ives on the party list of candidates. 
Herr Thy.ssen has told beyond any doubt the 
story of the forming of the Nazi movement 
by the indii.sirialists. Cf. Fritz Thys.sen, / Paid 
Hitler (New York. 1941), p. 32 ff. 
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larity to the local caucus or begged at 
meclings at election time. In 1944. 26.3 
per cent of the individual contribution to 
the DeniocTatic National Committee came 
fiorn donors of less than Jioo; to the Re¬ 
publican, only 9 per ccrit.’^ 

Wc lalcr (p. 297) discuss legislative regu¬ 
lation of party funds. The sources of rev¬ 
enue, except the small coniribiitions vol¬ 
untarily paid, have in both England and 
the Cnited Stales given rise to serious 
criticism in rcient years. There are com¬ 
mon problems, but each country has its 
special difliculties. 

.SAI.K 01 HONORS 

The ipecial Inn not really important 
problem of (neat Britain is the sale of 
honors to contributors to the party 
funcls.^'’ Had not W orld War I and a pro¬ 
duction of honorsseeking proht(.*ers de¬ 
graded moral standards, it is very piob- 
aiile that ihi.s iiallic would have cjuielly 
continued until the advent of a J.abour 
government with a decisive and resolute 
majority. '1 hat .some titles of honor were 
sold was well known in the political world 
of Pailianient and the parties. World W’ar 
1 caused a break-up of the old parties and 
a coalition of ancient encmie.s. Henchmen 
of the new leaders acted as wliips and 
party managers. 'I'lie touts could not help 
making mi.siakcs, and prime ministers 
were always too busy to purge the lists 
ol improper nominations. I'he House of 
Lords was vitally interested in the value 
of its hold upon the public imagination; 
and it has never been slow to further the 
public interests when its own privileges 
have been threatened. 7 'he royal commis¬ 
sion which was established as the result of 
this tremendous shudder did not recom¬ 
mend the abolition of titles lor political 
services. It accepted the necessity for such 
funds,ie accepted the necessity of reward, 

closer analysis is made in Chapter 15, 
below. 

JoCf. Hilaire Rciloe and G. K. Chesterton, 
The Party System (London, 1911). 
i®Cf. Royal Comrnissiem on Yfonours, Report, 
Cmd. 1789 (1922), p. 8; "Tlic existence of party 
funds is notorious and the necessity for such 
exi.stence under modern conditions as to the 


and this in the form under criticism, and 
suggested arrangements to keep the lists 
pure of any man “whose anietedents, if 
properly known, would have precluded 
the idea of his being singled out for pro¬ 
motion.” Substantially “political” hon¬ 
ors are still given as iKloie. although 
greater care is doulHless taken to avoid 
the ennoblement of the infamous.^® 
The evil is less the increase of a party’s 
power in the House of Lords, lor a few 
more or less conservative votes there do 
not matter, than the social one of impos¬ 
ing upon the public, which cannot readily 
disiiiiguisli between virtue and title, and 
the political one of pioviding services and 
money for those who benefjt politically 
through the magniiudc of houglit propa¬ 
ganda. Wirhoui any doubt there would be 
sonic cliniinutioii of political .service if 
titles were not given—10 deny that is to 
deny tliat honor and prestige, not to men¬ 
tion snohhcTy. are cjiiitc; potent factors in 
F.iigJish life. Now, there is nothing im¬ 
moral in subscriptions for the support of 
a policy cousideied of benefit to the na¬ 
tion at huge. It has lieen said tliat “money 
docs not smell,” hut that, surely, depends 
upon the nostrils. 

conduct of elf:c tit>ns ss ecjimllv so": and p. fi: 
"The jiiactiee of giving hr'iiours lor pinelv 
political .serxice has hern coniiniioiislv fol¬ 
lowed cvfT siiue the gioxvtli and dcxc'lopmcnt 
of the Paity Sxsicin of (iovciluneiit." 

17 A Coininitiec ol llnee Ihix v C«.-iin<;i!pis (not 
memlicrs of the (ioxeriinieMr) ‘nu- i of wcll- 
kiioxvii cliaractet and posiiioi ’ a|)[)ointed by 
iIk prime minister for tlie peiiod ol fiis gov¬ 
ernment to scnilini/e the lists as passed up 
by the |>a(ioiiage secretary or parly manager 
and to lepoit to the prime minister. An ad¬ 
verse report oveirulcxl by the prime minister 
is to be commnnicated to His .\Tajc\stv. 

18 Arthur Hendcisoii. the Labour member cif 
the Commission, declared: "In a deniucratic 
coiiniry it ^ a distiiignishing iiiark ol liie good 
citizen that he intciests himscll according to 
his opportiiniiy in the well-being oi ihc coin- 
inunily. It is indispiiiahl^ that pnlilic .service 
of great value has been lendeiecl by men and 
women wdiosc ihoiigfits have nexe? <lxveli upon 
titled reward, and in view of ilie difiicultv ol 
keeping the honntiis list ptiic, J do not helicve 
that the abolition of political honours wouid 
111 any way diminish eillicr the volume or the 
quality of the services given to the community 
by its citizens." 
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SPOILS 

The common difficulty of both England 
and the United States, and of Germany 
and France equally, is that of large con¬ 
tributions made by “interests.” 'I he trou¬ 
ble arises from the fact tliat such contribu¬ 
tions arouse popular su.spicion and cyni¬ 
cism about the democratic process. For 
they arc used to buy radio, press, and 
pamphlet propaganda which is directed to 
nonrational judgment, especially when 
used and paid for by people whose eco¬ 
nomic interests are bound up with the 
subordination of the masses and the prob¬ 
ability that contributions may be made in 
the hope of influencing a party to give 
special benefits to big interests at the ex¬ 
pense of all, or virtually to buy ambas¬ 
sadorships and cabinet offices. 

The atmosphere of suspicion and dis¬ 
trust is murkiest in the United Slates, 
ow'ing to the immense gulf which .sepa¬ 
rates the theoretical idealism of all from 
the politicians' cynical use of government 
for the benefit of “spoilsmen" and finan¬ 
cial interests. The periodical tariff battles, 
and the continuous attempt to stave off 
government regulation of, and inquiries 
into, “big business,” have attracted large 
fortunes into party funds, and more into 
the Republican party’s coffers than the 
Democratic, since that party has been 
“regular” on these question.s. diaries A. 
Beard quotes John Wanamaker, the 
treasurer of the Republican National 
Committee of 1888, who said to businc.ss- 
men: “How much would you pay for in¬ 
surance upon your business? If you were 
confronted with from one year to three 
years of general depression by a change 
in our revenue and protective measures 
affecting our manufactures, wages, and 
good times, what would you pay to be 
insured for a better year?” The business¬ 
men paid. 

In a Senate investigation committee of 
1892 it was admitted that the sugar trust 
contributed to the funds of both parties, 
regulating its contributions by the size of 

American Government and Politics, 3rd edi¬ 
tion (New York, 1920), p. 175. 


party votes.20 Croly, in liis life of Marcus 
Alonzo Hanna, who w'as chairman of the 
Republican National Committee for over 
sixteen years, gives many examples of this 
kind. 1 he tariff and “sound money” were 
the sanctions for universal appeals to 
bank and industry, and the former were 
even taxed at 0.25 percent of their capital. 
The Standard Oil Company gave a quar¬ 
ter of a million dollars. Enormous sums 
were rai.sed in 1896, 1900, and 1904: it is 
rumored that in 1896 Hanna raised be¬ 
tween ten and fifteen million dollars.21 
There is ample evidence that the contribu¬ 
tors believed that they w'ere to get a spe¬ 
cific return for tlicir money.22 
Tow’ard the end of Hanna's reign and 
with the advent of Theodore Roosevelt, 
a change eamc over the public conscience: 
it was part of the general progressive 
movement and in part due to Rorrscvcit's 
ow^n initiative, for he w'as prepared to ac¬ 
cept money from anybody, but not on 
icrms.s'* He gave the impetus to the pas¬ 
sage of the law of 1907 forbidding na¬ 
tional corporations to contribute to any 
election and any corporation from con¬ 
tributing to federal election campaigns. 
But. of course, what a corporation is for¬ 
bidden to do its officers as private individu¬ 
als may do. Although public opinion now 
condemns large contributions and their 
danger is widely recognized, large total 
sums of money are still raised in this way, 
as the figures suggest, but the parties now 
make a conspicuous exhibition of getting 
a large number of small sums. Both par¬ 
ties have at various times fixed maxima: 
the DeinocTats in 1908, $10,000,2* the Re¬ 
publicans in 1916, $1,000; but in order to 
bring the total sum up to a u.seful level, 
both parties carefully organized “drives” 
with paid collectors. Apparently all this 
apparatus was bothersome compared with 


20 N. W. Stephenson, Nelson W. Aldrich (New 
York, 1930), p. 120. 

21 A. W. Dunn, Prom Harrison to Harding 
(New York, 1922), Vol. I, p. 194. 

2^ Herbert Croly, op. cit., n. 323; and J. B. 
Bishop. Theodore Roosevelt and His Time 
iNew York, 1920), Vol. I, p. 312. 

23 Bi.shop, op, cit., Vol. I, p. 329. 

2* Hearings (on Privileges and Elections, cited 
aljove, note 10), I, 535, 15668. 
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its fruits,^^ and the system was abandoned 
as the chief source of supply. In 1944, the 
big contributions came to the Republicans 
from bankers, brokers and financiers, from 
big manufacturers of the heavy industries, 
from oil, insurance, the press, radio, the 
utilities, mining. 7 'he Democrats were 
most helped by a greater but more even 
spread of contributors including office¬ 
holders. brewers, merchants, and labor. 

In England we ran only suspect that the 
great industrial and commercial associa¬ 
tions and the captains of industry sub¬ 
scribe in much the same spirit a.s in Amer¬ 
ica. But the motive of special advantage 
would operate as only a faint hope, owing 
to the comparatively high standard of Eng¬ 
lish politics, the publicity of English par¬ 
liamentary procedure, and the absence of 
that spur to intrigue, a general tariff. For 
years the Labour party has demanded the 
publicity of party accounts, knowing that 
this could disadvantage only its opponents, 
and this cry w’as raised most poignantly 
during the debates on the “political levy” 
clause 20 of the 'Lrade Disputes Act of 
1927. (This clause deliberately .sought to 
hamstring the party funds which came as 
affiliation fees from the trade unions, by 
making it unlawful for a trade union to 
require any member to make a political 
contribution unless he first delivered a 
notice of his willingness to contribute. 
They constituted over 70 per cent of the 
party funds. The act caused a ^5 per cent 
reduction in party funds from this source. 
The act was repealed in 1946 shortly after 
the Labour government took office.) 

It cannot be expected that a reform such 
as publicity of party accounts will eventu¬ 
ate until the Conservative and Liberal par¬ 
ties are powerless, for secrecy of funds is 
part of their electoral strength. Their pub¬ 
lication would without any doubt cause 
the loss of large blocks of votes as soon as 
the voters realized who were paying for 
the posters, pamphlets, and speakers. 

25 Although these were quite large by English 
standards: between 1916 and 1920, 30.90.1 
contributions were made, averaging a little 
over $90 each. (Hearings, 1 , 1103.) 

Trade Disputes and Trade Unions Act, 
1927 (Section 4). 


Workers are obtained for j 3 o]itical par¬ 
ties by the prospects of a share in the 
“spoils** and by appeals to their sense of 
self-importance and snobbery as well as 
by their zeal for the party cause. The term 
“spoils” (an American addition to political 
terminology) in its narrow and most usual 
sense connotes the distribution of govern¬ 
mental paid posts by favoritism and pa¬ 
tronage, and not by technical tests of effi¬ 
ciency regardless of political affiliation. But 
in American minds its sense is widened to 
cover the “use of public: office” in an il¬ 
legal manner for personal profit or advan¬ 
tage. 27 It is now mainly an American phe¬ 
nomenon, thus summed up by a foremost 
American political scientist: 2 R 

Here we find the exploitation of the public by 
the otlicial, somclimes assuming the mo.st 
subtle and sinister form of class and per.sonal 
discrimination, or of open challenge to the 
fundamentals of law and justice commonly 
recognized in civilized .scKieiy, and of these ele¬ 
ments arises the force which President Cl<“ve- 
land once characterized in his trenchant 
phrase as “the cohesive power of public 
plunder.” 

Outside the most benighted of South 
American countries, America has had the 
longest and most vicious exj>erience of this 
political malpractice, and is still its chief 
playground. 2 » First, then, we should knoiv 
the extent of offices available for political 
distribution, and, second, the scope of po¬ 
litical perversion of pul)lic functions. 

From the beginning of the Republic 
b >th state and federal politics were nour¬ 
ished by the use of office as a political re- 

27 Charles E. Merriam and Harold Go.snel!, 
The American Party System (New York, 1910). 
p. 103: “But the term ‘spoils' may be applied 
not merely to a patronage or favour system, 
hut to use of public office in an illegal man¬ 
ner for personal profit or advantage.” 

28 j^oc. fit. 

2»Boch Canada and Australia have similarly 
siiifered, but have both gone far to purifying 
themselves (cf. Report on the Public Sendees, 
1919; and Annual Reports of Public Service 
Commission). Cf. R. McGregor Dawson, The 
Civil Sendee of Canada (Toronto, 1929) and 
Government of Canada CT’oronto, 1947), Part 
IV. Cf. also F. A. Bland, The Government of 
Australia (Sydney, 1944), Introduction and 
Chap. IV. 
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ward. 3 ‘^ But the “spoils system’' on a really 
^rand scale Ijcgiiii when Andicw jiuksi*n 
became l^resicleiu in i8a8, his \ it lory hav¬ 
ing been inadt; l>y the new stales ol the 
West, i'heii. ior various reasons, chief of 
which were ihe wide diffusion of agricul* 
tural land and wealth, the self-reliant e and 
ecjualitarian ideals of a pioneering society, 
and the latk of ge<»graphical or spiritual 
contact witli the culture of the Last and 
spite against the financiers of that set i ion, 
a fierce belief in the denuKratic rights ol 
the common man prevailed. De Toctpie- 
ville has said of this aiea and time: "In 
this part of the American Continent, popu¬ 
lation has esca]>ed the influence not only 
of great names and great wealth, but even 
of liie naturai aristocracy of knoAvleilge and 
viriue.” The leveling sj)irit. and the cyni¬ 
cal observation that here was a perfect 
means to obtain electoral \ictoiies anti pri¬ 
vate wealth, contluced to the establishment 
of the sysietn that all tiffices should lall to 
the victorious party. The classit. statement 
of the doctrine and cult which gave the 
w’orld a new political term was made by 
William L. Mart y, a l-nited States Senator 
from New York, where the system hat.! 
reached its most polished perfection: 

The politicians picach wIku they piacti.sc. 
When they are conlcnding for vi«:iur> thev 
avow their iiueiiliori of enjoying the fruits 
of it. If they arc defeated, ilie\ expext to 
retire from ollicc. If they are suete.s.sful they 
claim a.s matter of riglit the advriniagcs of 
success. They sec nothing wrong in the rule 
that to the victor belong the spoils of the 
enemy. 

It was not quite in this spirit that Jack- 
son inaugurated the system for the nation. 
He defended his piactice first on the 

30 C. R. Fish, 7 */ie Civil Sernct: i^ntroiiage 
(London, it)t>5); M. Osiiogoiski, Dcinocrary 
and the Orvanizulitm of Cnlilirnl Parties^ Vol. 
If, p. 48 fl.. and stx MacDonald, Jacksonian 
Democracy in the Ameiican Nation Series 
(190G), Vol. XV, and C. J. Rowees. Party 
Hatties of the Jackson Period (liosioti, 191:2): 
also L. D. While, The hedcralisls (New Yoik, 

■‘1 Cited in M. Ostrogorski, Demoernry and the 
Organization of Political Parties, 2 \oIs. (Lon¬ 
don, 1902), Vol. II, p. 50: also cf. Fish, ctp. cU., 
pp. 156-57. 


grounds that the .service would be more 
efluieiit ii there weie freijiient changes in 
personnel, siiue long and fixed icunre 
cau.sed tlie giovvtli of indifference—a loss 
not oflset h\ I he fruits of ex|)ericnce; and 
second on the giounds that the rotation 
of oflue “coiisiituied a first princi|)le in the 
lepuhlicaii creed." Lrom that lime, with 
the <Ie\elopment of universal suffrage, the 
growth of nation-wide parties, and the ex¬ 
pansion of population, the "spoils system" 
mine and more demoiali/ed the whole of 
Anierit an government and administration: 
the politician ])nunised oflice instead of 
policy, and the udniinistratiun served the 
politicians instead ol the public. 

It is. indeed, a remarkahle phenomenon 
that England and France (hut more rc- 
centlv) have e.scaped the evils ol "graft” 
that America h:is suffencl. For why .should 
the dcmotraiit principle stop short ol ad¬ 
ministration? Why should it ii(')l, as it did 
in Greece and for ceniiiries in Kome, go 
beyond the legislators and ailed judges and 
livil servants? 'Iheie h:is been, in fact, 
in both England and Fiance, a deliberate 
self-denial of the absolute reali/aiion of 
the democratic theory, and not only a de¬ 
nial. but the assumptit)!! of a habit of 
mind and rule of political behavior cul¬ 
minating in great sell control on the part 
of politicians. That .self fontrol is not so 
strong in France as it is in England, and 
it is only in its infancy in the United 
Slates. Ciennany as a republic saw the 

32 "The dijtie.s of all public oflices arc, or at 
least admit of being tnaiie, so jdain and siin|>le 
that men of intelligeiuc may leadily (pialify 
thcriiscive.s for theii peifoiniance; and I can¬ 
not hut believe that more is lost by the long 
continuance of men in oflice than is generally 
to be gained by their experience. ... In a 
rounliy where oHires are ereaicd .solely for 
the benefit of tlie people no one man has any 
more intrinsic right to official station than 
another. Offices weie not established to give 
support to jiailifular men at the public ex¬ 
pense. No individual wioiig is, tlieiefoie, dcjiie 
by removal, sim.e ueilhei appuintment to cn 
coniiiiuaiKe in office is matiei of right. . . He 
who i.s removed has ific same means of ob¬ 
taining a living ili.ir are enjoyed by the mil¬ 
lions who never held ofFi< c.”—J:u ksoii’s Tirst 
Annual Message to Cong)ess, Deceiiiher 8, 
1829. House and Senate Journals, 21st Con- 
gicss, LSI session. 
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necessity of learning it and of proclaim¬ 
ing it in her constitution, because she 
suddenly turned from ihc calm three ccii' 
turics of hilleaucratic government to the 
turmoil of a party system: “OHicials are 
servants of the whole comrtiunity. not 
of any parties.” It would be missing the 
essence of modern government, its neces¬ 
sities, and its nature, to pass hy the delib¬ 
erate abnegation implied in the setting 
of administrative and judicial services be¬ 
yond the hounds of party politics. Its full 
meaning is discussed, however, in the 
Chapters 2*] Xi service. 

l‘or a mass of offices this abnegation does 
not apply in the United States, and the 
great (ieorge Washington J'lunkitt of 
Tammany Hall has supplied the reason 
wdth irresistible logic: 

First, this great and gloi ions coiinn y was fiiiiU 
up by ])oIi(tcal p.vilies: .socuiid, parlies can*t 
work together if thcii woikers don’t get tJic 
oflice when they win; thirds if tlie partiCsS go 
to pieces, the goNcrnnient they hnilt up must 
go to pieces, too: fourth, tlieii, theicM l>e the 

-to pay. Oonld anything he clearer than 

that? Say. honest now; can you answer that 
arguincnt?’’ 

The full number is not knowm, but 
there are some thousands of federal jobs 
available, and this is as notliing compared 
with the thousands of state and city 
”sj>oiIs,” for which figures are given be- 
Jow\^® Combined with the gift of offices 
is the assessment of their salaries—now 
prohibited by law. Lc!ss conspicuous, but 
more pervasive and mortal in effect, is the 
partisan perversion of law' and administra¬ 
tion. Wc need not pursue this in detail, 
for American students liave themselves suf¬ 
ficiently analyzed the system.'^® 

Against this portenous feature of Amer¬ 
ican party life what has poor Europe to 
show? Administrative partisanship is, on 

MAiticle 120, Constitution, 1919. 

W. L. Rioidaii, George Washington 
Plunhitt fi\ew York, 1905), p. 24 IF. 

Cf. Chap. 33. 

•*fiCf. C. E. Mcniam and H. Gosncll, The 
Amerran Parly System, .ph edition (New' York, 
*949)5 k- M- ‘^aiC American Political Parlies, 
P* 357 fhl K.ent, op. cii., ). 'I'. Salter, op. cit., 
and C. E. Mcrriam, Chicago (Chicago, 1929). 


the whole, negligible. In England the only 
paid offices are a very few in the adminis¬ 
trative .service, post office, and some minor 
inunicijial offices. All these are insufficient 
to reward the small circle even of the most 
zealous parry w'orkers. Moreover, the stand¬ 
ards arc all against the use of office as 
party currciicv, so that patronage is dis¬ 
pensed sharnelaredly. “Cralt” is infinitesi¬ 
mal.’*" In France there is rather more party 
patronage than in England, the prefects 
and many local officials still being subject 
to “spoils,” in spite of attempts in the 
ii)3o's at making the prefect a regular 
career, while recruitment and promotion 
in some of the renrral offices are rather 
badly tinged with party color. Further, the 
granting of tobacco licenses and such 
local governmental favors is influenced by 
political affiliations. Imperial Germany al- 
mo.st entirely rooted out “spoils" unless 
we are to say that lier system was entirely 
“spoils” because .some .social classes and 
creeds were altogether excluded from the 
Retch and Prussian civil service. E\eii be¬ 
tween icpc) and 1933 patronage was at a 
minimum. Under Hitler the nazi move¬ 
ment took all the “spoils" it w'anted. In 
the li.S.S.R., the CiOmmunist party has the 
pick of all govern mg positions in the 
w'hole economy and all social organizations 
and the deierminaiion of all the rest. The 
Party (Control Commission of the Coniimi- 
nist party watches over this. 

Why is there this sharp difference be¬ 
tween the United States and the other 
democratic: countries? The heavy demands 
made upon a party system which has to 
produce some coordination among so 
many agencies in a federal system oc¬ 
cupying a continent is only one. Certain 
psychogenic factors stand out. 

(1) 1 he first is the idea, widely rife, that 
it is proper to acquire everything that one 
can afford to buy or w^hich is obtainable 
by exploiting somebody or something. 
There are many people of that kind in 

Cf. Herman Finer, Municipal Trading 
(London. 19.] 1). See also Report, of TribiiiMl 
to Inquire into Allegations . . . on the Official 
Conduct of Ministers of Crow'n and other Pub¬ 
lic Servants (Cmd. 7616). January, 19.19 
(H. M. S. O., I .ondon). 
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Other countries, but not quite so many as 
in America. If a cause of this difference 
must be given, the best is that in the 
United States, millions of poor, oppressed, 
and ignorant people suddenly fell upon a 
tremendously rich land. We expect the 
staned to become gluttons, especially 
when they live in a land free as well as 
rich. A thoroughly predacious culture was 
created. It is considered highly laudable in 
America to “get by”—that is, to beat the 
competitor or acquire a commodity, by 
personal effort, no matter how question¬ 
able the moral quality of the process.^** 
Then too. the never-ceasing waves of im¬ 
migration brought a succession of people 
from lands w’here political authority tvas 
oppressive and where the only known ways 
of circumvention and propitiation are pur¬ 
chase, guile, and violence. Such people 
will never boldly and plainly assert a right 
granted them by the law, but always seek 
extralegal intermediaries who are believed 
to have influence. 

(s) Next, the United States has, through 
a hypertrophy of the democratic theory, a 
tremendous number of elective offices—a 
matter we have already indicated—and 
this inevitably leads to two things: the 
parties have more grist and as mere man¬ 
agers are more indispensable than else¬ 
where. 

(3) Lastly, there is not yet a wide enough 
intellectual participation in government 
insistent upon excellent administration— 
people are too occupied w'ith other 
things .38 However, it is making a gradual 
appearance. I have the distinct impression 
that the dictum reported in Better Gov¬ 
ernment Personnel *** that “spoils” is the 

88 As a single example of dubious govern¬ 
mental practices, the render is recoin mended 
to study the whole episode (1947) of the un¬ 
successful nomination of Edwin Pniilcy to 
office in the Navy Department, and his sub¬ 
sequent alleged speculating in grain, during 
his appointment in the Department of Agri¬ 
culture. 

38 Cf. Edward J. (Boss) Flynn's almost con- 
teniptiioiis challenge in the title of his lKX>k 
you're the Boss (New York, 1947): “There arc 
really 80 million political Imsscs in Ainerica.” 
<8 Luther Giilick et al,, Better Government 
Personnel (New York, 1935), p. 18. 


currency of politics, that “patronage is the 
price of democracy,” is on the decline. 

STATUTORY LIMITS ON PARTY ACFIVITIES 

Candidates and the organizing parties are 
so anxious to w'in that, especially in the 
heat of an election, they tend to forget 
sedulously established standards. They con¬ 
fuse the public good with tfieir own policy, 
and feci that with their own victory is 
bound up every just solution of the prob¬ 
lems of government. Moreover, many do 
not possess nice scruples about the roads 
to office. Consequently, the law has stepped 
in to purify the electoral process. It is 
significant that intervention began in a 
serious measure only after parties had de¬ 
veloped a nation-wide organization and 
had begun to face each other as substantial 
and responsible rivals. Not until 1883 was 
a comprehensive and stringent law passed 
on this subject in Great Britain: not until 
after 1890 in the United States; while in 
France and Germany legislation is very 
recent. 

Great Britain. In Great Britain,<1 the 
Corrupt and Illegal Practices Act of 1883, 
codified and added to the piecemeal legis¬ 
lation of previous centuries, making a code 
of admirable strictness. Corrupt practices 
include: (1) Bribery by gift, loan, or prom¬ 
ise of money or money's worth to vote or 
abstain from voting; by offer or promise of 
a situation or employment to a voter or 
any one connected with him; by giving or 
paying money for tlie purpose of bribery, 
by gift or promise to a third person to 
procure a vote; or by payment for loss of 
lime, wages or traveling expenses to se¬ 
cure a vote. The consequences are the 
same whether bribery is committed before, 
during, or after an election. (2) Treating, 
which means the provision or payment for 
any person, of meat, drink, entertainment, 
or provision, at any time, in order to in¬ 
duce him or any other person to vote or 

Cf. Rogers on Elections (I.ondon, 1928) j 
vols., Vol. II (20th ed.). Parliamentary Elec¬ 
tions and Petitions, passim; Vol. Ill (iglh ed.). 
Municipal and Other Elections and Petitions, 
passim. Also cf. J. K. Pollock, Money and 
Politics Abroad (New York, 1932). 
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abstain from voting—and such extends to 
the wives or relatives of voters. (3) Undue 
influence, i.e.. the making use, or the 
threatening to make use, of any force, vio¬ 
lence, or restraint, or inflicting or threat¬ 
ening to inflict any temporal or spiritual 
injury on any person in order to influence 
his vote, or by duress or fraud impeding 
the free exercise of the francliisc by any 
man. (.4) Personation: applying for a ballot 
paper in the name of another person, 
whether alive or dead, voting twice at the 
same election, aiding or abetting persona¬ 
tion. forging or counterfeiting a ballot 
paper. (5) Unauthorized expenditure: 
that expenditure which is not authorized 
in writing by the election agent. 

Illegal practices include paid convey¬ 
ancing, advertising, and hiring, without 
authority, committee rooms; voting with¬ 
out cjualirications; making false statements 
about candidates: disturbing public meet¬ 
ings between the issue of an election writ 
and the return of the election; printing, 
publishing, or posting any bill, placard, or 
poster not bearing on its face the name and 
address of the printer and publisher; il¬ 
legal proxy voting. Heavy fines and with¬ 
drawal of the right to vote or be a can¬ 
didate are attached to those offences. 

The expenses of the candidates were 
limited by the Act of 1883 and, after the 
passage of the Reform Acts of igi8 and 
1928, stand at 5^, per elector in a borough 
constituency and 6d. per elector in a 
county constituency. In some cases, there¬ 
fore, it was possible to spend nearly £2000 
in a single constituency. The average 
amount possible was £1200, but the aver¬ 
age actually spent was only one half that. 
It was the general sentiment that the 
maxima should be reduced to give poor 
candidates a dear chance of election, and, 
following the recommendation of the 
Speaker's Conference of July 20, 1944, the 
Representation of the People Act, 1948 
(Part III) reduced the legal maximum ex¬ 
penses per candidate to £450 plus id for 
each borough elector and U/Jd for each 
county elector. This roughly halves the 
legal maxima hitherto prevailing. 

In practice there is little corruption of 
a serious nature at election times. But 


neitlier law nor custom has stopped the 
practice of “nursing” a constituency; that 
is, of treating to entertainments, excur¬ 
sions, municipal gifts, and so on, from the 
time of “prospective” candidacy until the 
election period, as legally defined, has 
commenced. This practice still causes some 
nonrational bias in the election results 
and in party membership. Further, there 
is no easy means of inspecting whether the 
agents' returns are a true account of all 
that has been spent. A constituency, as 
w'C have seen, is a large place, and it is 
diificull for either the state or opposing 
parties to appoint officers wdio can light 
upon anything short of flagrant cheating. 
Nor are the parties as severe with each 
other as theoretical reasoning would teach, 
for though upon prrjof of illegality, the 
reward is the gift of the seat to the op¬ 
ponent, a denouncer risks unpopularity. 
Mutual tolerance on legal laxities is not 
seldom preferred by party agents. At any 
moment .some worker may do an unwise 
and unauthorized thing and bring the 
law upon his organization. 

The main evil from which British elec¬ 
tions now suffer is the unfair contribution 
of motorcars and the occasional payment 
of party workers. Motorcars are lent by 
friends to candidates and the rich can¬ 
didates < 5 * get more than the poor. Then 
there is also the pressure which is not 
sufhdently perceptible or fixable for prose¬ 
cution. Tradesmen are intizni laied into 
putting posters into windows—but who 
Can litigate upon a smile, a wink, or a 
gesture? Agricultural workers, in particu¬ 
lar, have not yet lost all fear of being dis¬ 
missed from their jobs if they do not vote 
right. Canvassers of rural constituencies 
are full of anecdotes of those effective 
relics of feudalism, and everywhere the 
system of large estates and agricultural 
hired labor is accompanied by moral con¬ 
servatism. But all this kind of influence 
is now very weak; the schools, the press 
and the parties, have practically killed it 

A final point. There is no penalty for 
the use at elections of the Union Jack—as 

^ 2 Cf. the discussions of this subject in Par¬ 
liamentary debates on the Electoral Reform 
Bill, 1931. 
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a “symbol”—on posters or unfurled over 
vans and sfK-aking platforms. In France. 
neitluT uhiLo nor tricolored paper may be 
used for placards—because the former is 
reserved for official communications and 
the latter is the official color of the rc- 
public.*'^ 

France, "I'he provisions of French law 
relatini; to electoral procedure are not 
vitally different iroin the English. 'Uie first 
serious attempt at statutory regulation of 
electoral behaxior catiie with the Organic 
Decree of February 2, 1852, on the Elec¬ 
tion of Deputies to the Legislative Body., 
a decree following close upon the estab¬ 
lishment of universal suffrage and Louis 
Napoleon’s coup d'etat. Until that time 
a few dispositions of the penal law served 
to throw into relief the normal custom of 
electoral corruption; it could do little 
more, for the governmeiits which man¬ 
aged France for the constitutional mon¬ 
archy were ihcmsehes the supreme coi- 
ruptors, their success being quite assured 
by the paucity of the electorate, and the 
firm centralized grip over local adminis¬ 
tration.**^ Nor were the governments of 
the Third Republic at pains to divest 
themselves of the electoral succor obtain¬ 
able from the local officials: the prefects 
and the mayors in particular. In the early 
years of the Republic, the pressure of the 
government on the prefects and of the 
prefects on their subordinates was enor¬ 
mous. “Neutrality,” said one prefect in a 
declaration to his staff, “is hostility which 
attempts to hide. As for me, I cannot be 
duped that way. 1 shall unmask it when I 
come across it, and mete out justice every 
time I can.” 

Governmental pressure still persists, 
especially in the constituency of a inin- 


*8 See l?.tiennc Pierre, Traits de Droit Politi¬ 
que et Farlementaire, Vol. I and Supplements 
1919 and 1924, Chap. IX, “Des Crimes et DcHits 
Electoralcs,” and the full text in Leon Diigiiit 
and Henri Monnicr, Le$ Constitutions et tes 
Principales Lois Poliiiques de la France (Paris. 
1932)* P- ff- 

Georges Weil, Les J^lections Ldfnslatives 
depuis lySg (Paris, 1895). gives a good though 
brief account of the development of French 
electoral law and manners, 
p. 251. 


ister, and through the practice of the dis¬ 
tribution of administrative favors, like 
grants-in-aid, via favored candidates and 
members. But on the whole, the amount 
and intensity of governmental pressure is 
now quite small. It is clear from toniested 
elections that much petty corruption still 
occurs, the main forms being an increase 
(piumiscd or actual) or withdrawal of poor 
relief; considerable intimidation of lease¬ 
holders and laborers in agricultural areas; 
banquets held between the tw'o ballots; 
food and drink given to electors w’ho come 
from far aw'ay; small gifts of money: drinks 
on a large scale (the Frencii form of can¬ 
vassing); promises to bestow upon the 
constituency the whole or part of the Par¬ 
liamentary salary; threats to stop a pen¬ 
sion; and, in some constituencies, system¬ 
atic distributions oi goods and money. 
The laws ol March 30, 1902, of July 29, 
191)$. and March j^i, 1914 extend the scope 
and detail of the previous rules and make 
the penalties ninth more severe. But or¬ 
ganized ecdesiastieal pressure, very pow¬ 
erful in the rural districts, has not been 
overcome. I he electors themselves are in 
many places always on sale. Ihey enjoy 
the turbulence of the campaign and are 
imposed upon by pageants.**** 

Laws designed to produce equality of 
opportunity among candidates and to re¬ 
duce election expenses were passed: the 
law of March 20, 1914, regulates placard¬ 
ing, and that of 1919 the free postage of 
circulars; while Title V of the Electoral 
Law of October 5, 1946, reaffirms these 
w'ith some small nK>difications due to 
shortage of paper. 

The reasons leading to the laws on 
placarding were: to stop candidates from 
swamping each other’s posters by over¬ 
posting and destruction, a practice which 
the law had attempted to regulate with¬ 
out success: to reduce electoral corruption 
by means of excessive payments to bill¬ 
posters; to reduce expenditure generally: 
and to reduce the bought competition 
which poorer candidates must face—this, 
the egalitarian motive, being the strong- 

*«Cf. A. Pilenco. Les Moeurs du Suffrage 
Universal (Paris, 1950), Book 11 , Chap. I. 
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est. On the whole, candidates for the 
Erencli chambers arc poor m(‘n. 'I hey do 
not and cannot usuaJly spend niiicli on 
an cledion fani]):ii,£*n. A large nimiber 
are outside the parties whi( !i can allord 
to give help; hence the iniprirlance at¬ 
tached to ecpiality. "i’he administrative 
circular accompanying the text of the law 
runs: 

It [the law] proposes, hy icducing electoral 
t:\pen 1.1 it lire, to eijiialize as imuh as possible 
tlu- means of piopag.-mda wliicli the flillereiit 
candidates iiiav have at their ilisposilion, in 
the ccuiise of llie same elec total campaign and 
in I he same const ii uenry. aiul to jnevent the 
wealthier from hcnehting over their rivals 
hy material advantages which hitherto have 
))la(t:ii the poorer candidates in an (intavor- 
alile posiiitin. '1 he legislator tlesiies that, in 
placarding, the contest sliall Lake place with 
equal weapons. 

I he law applies to all elec tions—for 
the chamher ol deputies, the senate, local 
govcrnuient bodies. No posters may, dur¬ 
ing the elt?ctoraI period, be placarded 
anywlierc excepting on special places re¬ 
served therefor hv the municipal author¬ 
ities. On each ol these boards each list of 
candiclates receives an ecpial surface. In 
order that there may be a proper distri¬ 
bution of lioards ihrciugb the constituency, 
their plac ing is regulated accordiitg to the 
size ol the district. There is a categorical 
prohibition on placarding othcrwi.se, even 
when it pretends to be an industrial or 
commercial advertiseiiieiit, or a letter ad¬ 
dressed by a candidate to one of bis 
supporters. Mow careful legislators iiiusl 
be is .shown by an aTiiendmenL which the 
Senate made to the bill prc.sented by the 
chamber. I he chamber provided for “spe¬ 
cial sites and an equal .surface ... to each 
candidate.” Rut this could mean each 
candidate or list being given a site, so 
long as the area was ecjual, but in different 
places in the constituency—.some pmmi- 
nent, others unfieciueiited.^** Hence the 


March 21, 1911; Pierre, op. rit., Vol. Ill, 
p. 288, footnote. 

**See Rapport, Crouxsier, March 9, 19M. 
Chairibrc dcs l)^;pute.s. and Bcrard, rapporteur 
in the Senate (March 5, 191-1): “All lK)ards 
reserved for candidates must be side by side. 


.Senate's amendment, w'hereby posters ap¬ 
pear ec|ually on each and the same site. 
(>>inparaiivc study is thus possible for the 
eJeciorate, and however little this is. the 
statc.sinan cannot despise small mercies. 

I he law of October 25. 1919 was the 
result of a c oni used struggle to secure a 
diminiuion of caiiclidaic.s’ expenses, and, 
if po.ssible, to cause the state to take over 
some part thereof. A bill of July, 1912. 
voted by the (Jhatnber, had even trans¬ 
ferred to the slate the printing and dis¬ 
tribution of ballot papers and one election 
address lor each elec tor. But the .Senate 
killed the proposal. I he: project w^as taken 
up again in 1919 but was reduced to that 
of a sharing of expense between candi¬ 
dates (each to pay a flat rate) and the state. 
'J'hc law finally arranged lor a kind of 
cooperative printing of ballot papers and 
one circular per candidate. 

l‘he law of Oc tober. 19^6, carried thi.s. 
a stage farther. Each list of candidates is 
rcprc.’.sentecl by a mandatory. He pay.s on 
behalf of each candidate of the list a bond 
of KK).ocx> francs (worth roughly $200 
when the law was passed in 1958) for each 
const it lienrv. T he lists each receive the 
amount of paper from the local f.)fFKiaI 
electoral authorities allow’ing for three big 
placards, three notices for nieetirigs, en¬ 
velopes, ballots, and two circulars. 'I'he 
lists de.signaie tbeii own printers to the 
electoral authorities and make up their 
circulars and placard.s as they themselves 
think fit. The circulars go out at separate 
short intervals before election day. Post¬ 
age for these is government-franked. 'I hc 
state pays for the paper apportioned to 
the candidates, for envelopes, printing of 
the placards, ballots, and circulars. It also 
pays the cost of fixing the placards. 

I'hcn, let it be noted, the expenses of 
placarding and gasoline are not repaid 
to candidates, and the bond is forfeited 
to the state, whenever a list of candidates 


in Older that die electors may cuiiipare their 
'professions of faith.' It would be arbitrary, 
unjust and disloyal to be able to sacrifice one 
candidate to any other by the location of the 
hoarding sites.” 
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does not obtain at least three per cent of 
the votes cast in the district. In other cases, 
the bond is returned to the candidates. 
Here is a faint imitation, with additional 
features, of the .British rule that the 
candidates put in a deposit of £150 which 
is forfeited if they do not get one eighth 
of the votes cast, the purpose being to 
deter frivolous candidatures. 

The foregoing arrangements are admin¬ 
istered by a local commission of the 
president of the civil court, the prefect, 
other local government officers, and 
representatives of the political parties 
putting up lists of candidates. 

Outside of this, the candidates may 
spend as much as they like on their 
candidacies. In fact, the restrictions on 
placarding, and the saving of money on 
postage, have simply given rise to more 
expenditure upon meetings and the party 
newspapers- It is of the highest theoretical 
as well as practical interest that the Com¬ 
munist party, in the Consultative As¬ 
sembly of 1945, resisted the equalization of 
electoral expenditure, thus reversing the 
historic trend—for it used to be the parties 
of the poor who were clamant for equality! 

The United States. The law relating to 
electoral purity in the United States falls 
into the two divisions of federal and state 
regulation.*® The federal authority has no 
jurisdiction excepting over electoral or¬ 
ganizations which cover more than one 
state. Thus state and municipal elections 
are outside federal and only within state 
jurisdiction. Where possible, it has been 
attempted to prevent any mutually de¬ 
structive legislation, though careful sci¬ 
entific coordination has been no more 
than occasionally mooted. 

Federal law is now summed up in the 
Federal Corrupt Practices Act of 1925,*® 
(which codified and expanded acts passed 
in 1907, igog, 1910, 1911, and jgi8) and 
the Hatch Acts of 1939 and 1940. Before 


1907 the only law treating of corrupt 
practices was the Civil Service Act of 1883. 
which forbade political assessments and 
regulated several other incidents of the 
spoils system. 

'J'hc broad features of federal regulation 
are; 

(1) National banks and corporations or¬ 
ganized by federal law many not con¬ 
tribute money in connection with elections 
to any political office; n(jr may any cor¬ 
poration contribute money for elections 
of the federal legislature and executive. 
Penalties of fines and imprisonment arc 
established.®* 

In 1943. by a rider to the Smith- 
Connally Act to prevent strikes in war¬ 
time, it was made illegal for “any labor 
Cirganization to make a contribution at 
which presidential or vice presidential 
electors or senators or representatives . . . 
to Congress are to !>c voted for, or for 
any candidate, political committee, or per¬ 
son to accept or receive any contribution 
prohibited by this section.” (IJ. S. Statutes 
at Lai^e; Public Law 89, 19^3). 

(2) All contributions and disbursements 
made to influence elections of repre¬ 
sentatives to Congress must be publicly 
declared. I'he treasurer of a political com¬ 
mittee rexeiving and spending money and 
the candidates must file accounts before 
and after the election; quarterly, and in 
election years two reports between the 
fifteenth and fifth day before the election. 
The upward limit of a candidate's ex¬ 
penditure was put as J50(K) for “nomina¬ 
tion and election” for Representatives, 
and $15,000 for Senators. But personal ex¬ 
penses and expenses on objects previously 
exempted were not to be reckoned. 

(3) In 1911 and 1918 the law was 
directed against the promise of office, 
money, or “anything of value” in con¬ 
sideration of votes or abstentions in elec¬ 
tions. The filed declaration was to specify 


*®Cf. J. K. Pollock, Party Campaign Funds 
(New York, 1926); E. R. Sikes, Slate and Fed¬ 
eral Corrupt Practices Legislation (Durham, 
N. C.. i92«). 

so Postal SaLiry Increase Act, Title III, Fed¬ 
eral Statu fes .Annotated, Supplementary 
Pamphlet, April, 1925. 


SI By the Law of 1907 (IJ. S. Statutes at Large: 
34,814) corporations became liable to a fine not 
exceeding $5,(xx); any officer or director con¬ 
senting to the contribution could be fined not 
in excess of $iuoo, or imprisoned for one year 
(maximum), or sustain both penalties. Ct 
Sikes, op. cit., pp. 191-92. 
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whether or not promises of appointment 
had been made. 

(4) The Act of 1925 limited the law only 
to general elections.*^2 Expense statements 
have to be made three times at intervals 
of five days before the day of election, and 
also after the day of election, within a 
period of thirty days. 

(5) 7 'he Hatch Act of 1940 provided 
three major rctgulations. (a) No political 
committee may receive or disburse in any 
caletkdar year more than $3,000,00^). The 
purpose was to iimit the total expenditure 
of the political parties, wdth special refer¬ 
ence to the two great parties, (b) No 
single person, committee, or corporation 
may contribute more than $5000 toward 
the election of any person in any calendar 
year. (Tliis provision was not properly 
considered before it w'as introduced at a 
late stage of the legislative process, and 
its intention was actually to make the 
whole bill unworkable.) Nor may gocxls, 
commodities, or advertising be bought 
for the advantage of candidates, (c) To 
meet an unriiistakablc danger of a kind 
of intimidation arising out of the broad 
extensions of social security, work relief, 
and so on, severe limitations were placed 
upon the political activity of federal 
officials or state officials employed in the 
spending of federal funds (through the 
administrative device of federal financial 
grants-in-aid to the states). The purpose 
was to prevent pKiliticai influence through 
the official denial of benefits or jobs to the 
seekers of relief. 

Oaths or affirmations attest the honesty 
of the statements, an attempt tfius being 
made, as in so many proceedings of state, 
to secure the truth by a special, if not a 
supernatural, solemnity.®* 

®2The constitutionality of the earlier law as 
applicable to primaries and conventions arose 
in 1921 in the famous case of Newberry v. 
Vnitefl States (216 IJ.S. 232), in which five 
judges against four maintain^ th.'U primaries 
and conventions were not elections in the 
sense of the constitution. 

Indeed, if their electoral and parliamentary 
eloquence is any index to the stale of mind 
of American politicians, their oaths must h.ivc 
been as awful in cffccl as deep in sulisiancc. 
No politicians in the world have God upon 
their lips as often as the American. 


How have these laws worked? Let us 
consider, first, the group of rules designed 
to obtain publicity, for these seem to be 
the principal contributions of American 
law' and experience to democratic gov¬ 
ernment. Statements are filed and sworn 
to, as required. Not to do this is too ob¬ 
vious a breach of the law\ Other commit¬ 
tees, not political yet affected by the law, 
are sometimes recalcitrant, owing partly 
to ignorance and partly to their alleged 
honest belief that they are not affected. 
Thus, for example, the great champion of 
obedience to law', the Anti-Salcx)n League, 
did not in 1920 file its statement.®^ In 
1944, the CIO Political Action Committee 
filed a statement, though contending it 
need not do so because it was not helping 
specific candidates. 

The $5000 limitation is violated by the 
contribution of gifts from members of the 
.same family, and to several individual 
candidates of one and the same party. 
The 13,000.000 limitation is violated by 
the establishment of numerous political 
committees operating for the benefit of a 
single party, the Democratic or the Re¬ 
publican, such as state committees, or 
“Willkie Clubs,'* or “the National Com¬ 
mittee of Indepeniient Voters." A care¬ 
fully thought-out gentleman's agreement 
on who shall give how much to whom to 
.spend upon what can and did make the 
aggregate go far above $3,000,000: to 
$6,000,000 for the Democrats, and $15,- 
000,000 for the Republicans in 1944.'^® 

All in all, the statutes have failed to 
have an appreciable affect upon American 

s^The decision of the Supreme Court in re 
the Anti-Saloon League of New York (188 
N.Y. Supp. 605) in 1923 was as follows: 
•‘Many activities in connexion with elections 
arc educational, but their motive is to affect 
the result, and to aid or defeat candidates or 
propositions submitted for a decision by the 
ballot-l)ox. When money is received for such 
purposes, the law requires publicity to dis¬ 
close its source and amount, and to test the 
sincerity for the public good of the means and 
propaganda employed. The law is predicated 
upon the truth that publicity will never hurt 
a good cause, and has destroyed many bad 
ones.** 

®®Cf. Louise Ovcrackcr’s analysis in Presi- 
dential Campaign Funds (Boston, 1945), pp- 
3 *- 35 - 
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practice. I iierc is tieithc^r restraint in cx- 
perulitiire nor Jiill tnitli in the sialcineiit 
of its source's and destination. Such laws 
may make pnlitici.ans either reform or 
hide: and American jmliticians have pre¬ 
ferred to hide. Vet tliere is some restraint, 
and the spirit of ilie law e>taljlishes a 
standard, or at Jeast tlie notion tliat iltc're 
ought to he a si.uKiard, and this is not 
without value. 1 he spiiit of partisanship 
is stronger titan the sense of state; anti the 
vast apparatus of parly recpiires an extent 
and cjuaiiiy of supervision to which 
American citizens have not yet awakened 
ill suffleieiu numbers. 

The limitations are designed to reduce 
the irrational heludcllemcnt of voters, anti 
to give an e(|ua] chance to all candidates, 
irrespective of wealth. But the former pur¬ 
pose may really rc(]uiic greater expendi¬ 
ture: the political rc'sults depend less on 
llie amount spent than on its objects. 
Campaign propaganda matters less and 
less in a society dominated by occupa¬ 
tional groups and better educated than 
geneiati<»ns ago. What is crucial is pub¬ 
licity of the source of funds. Here United 
Stales practice leads the world but could 
still be improved. 

Ihe individual states in the United 
Statc-s have a longer history of continuous 
occupation with electoral corruption, and 
many have gone along paths cjuite unfre¬ 
quented by Kuropean nations in their 
attempts to purify elecioiul operations, 
not that they arc anywhere more effective 
than in the federation. 

(1) Publicity of accaunts before and af¬ 
ter election is adopted in nmny states. 
But in some there are no official forms. 
W^here they exist they are sometimes not 
drawn with adequate detail; in other 
places, they begin to become revelatory 
by their classification or the attempt to 
differentiate clearly between pre-election 
and postelection declarations. 

(2) States have, therefore, been com¬ 
pelled to go funhcT. Some have public 
officials to review the accounts and report 
delinquents. Some require publication by 
the candidate in two newspapers of gen¬ 
eral cirrulaiion in the state as well as tfie 
usual filing. In (»tfu:rs the accounts are 


marshaled in the annual report of the 
secretary of slate; or parties and candi¬ 
dates must hold their accounts open for 
public inspection, and must notify rival 
camlidalcs and parties of their revenue 
and ex|)enditure. It is easier to hide froin 
a j)iil)iic officer than froiTi a rival in or»e’s 
own trade. I'hc only obstacle is that a 
“truce of God" bciwcL'n rivals of equal 
villainy may delcat tfie law. Yet there is 
the certain gain that the law' gives the 
mcne honest candidate's a weajion which 
costs them nothing and which may win 
them a good deal if they are vigilant. 

(•^,) limitation on expenclitmc is very 
common, but is evaded (a usual limitation 
is by percentage of the amount of yearly 
salary to he ol>tainecl ficjm tlic olficc. a 
sum often quite inadequate for a state¬ 
wide election).•'« Friends of a candidate 
spend what he is not pcrmiitc:d to. Tfie 
exempted objects of expe nditure are pre¬ 
cisely those upon wliidi much can be 
spent. If no single contribution of more 
than Si 000 is j)erniitteci. then it is easy 
to ascribe part of the bigger subscription 
to any name taken at random. Tfie poli¬ 
ticians are merely embarrassed for a time. 
Nor is this all. American experience has 
shown that limitation of the total sjient is 
not so effective as limitations of expendi¬ 
ture on special items. 1 he success of this, 
however, depends on the prac tical ease of 
detection, and upon the difficulty of 
proper audit where money spent upon 
one object is wrongly classified. 

(4) Sc:verai stales forbid expendiiure cm 
cleciicm day. North Dakota even fcjrbids 
electioneering on that day.®^ 

(r,) In most states corporaliems are for¬ 
bidden to contribute, and assessments of 
public officials are prohibited. Further, 
careful distinctions are drawn between 
political and other committees and their 
respective rights dearly stated. The inten¬ 
tion is to reduce the agencies of expendi¬ 
ture and propaganda and thus concen¬ 
trate responsibility.®^ 

(6) A general requirement is that all 
political advertisements must be plainly 

Cf. Sail. op. at. j). .558 ( 1 . 

Brooks, ftp. cit., pp. 3^0-jfi. 

5 B E.g.. L’lah (Pollock, op. cil., pp. 251-52). 
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distinguished by some such legend as 
“Paid advertisement,” with a statement of 
the cost, the name of the candidate, and 
those authorizing the advertisement, and 
the name of its author.*^® Newspaper sup¬ 
port may, in some places, not be pur¬ 
chased. This seems to be generally obeyed. 

“But w’hai is the constitution between 
friends?” Pollock’s conclusions arc not 
fully optimistic. Tie speaks of general 
agreement that the laws on campaign 
funds are of little use. He says that bribery 
laws are fully eflective; limitations of ex¬ 
penditure innocuous: corporate contriliu- 
tions largely prevented. 

Sf>eakirig generally, the whole tendency of 
state laws on the subject is toward raising the 
moral law of elections, and it can hardly be 
denied that they have not been of c )nsiderable 
value in this respect. T hey have been largely 
instnunentul in producing better political 
condiiioiis today and no ainount of criiitisin 
slioiild permit this fact to be covered uj3.«t> 

I'heir cfTicacy, such as it is—and that an 
improvement has been caused is attested 
by a number of independent observers®^ 
—rests upon two grounds which i.ssue 
directly from the democratic theoi7: first, 
that the citizen has the right to know what 
is being done in government, and second, 
that he has the right to revolt on the basis 
of this knowledge. 

IVermar Germany, In Germany the law 
relating to the sincerity of elections was 
mainly embodied in the criminal code, 
but further rules were included in the gen¬ 
eral electoral law, the laws relating to 
meetings, press, and the secrecy of the 
ballot. We are mainly concerned with the 
contents of the criminal code once again 
effective for post-World War II Ger¬ 
many.®'-* These are general and short, and 
their efficiency has necessitated parlia¬ 
mentary' construction and application, es¬ 
pecially since the clauses of the criminal 
law were before the Revolution of 1918 
not seldom violated by the administrative 

5 J» Br(X)ks, op. at., p. 346. Cf. also Sikes, op. 
cit.. Chap. IV. 

Pollock, op. cit.. p. 259. 

Brooks, op. at., p. 352: Sikes, op. cit., pp. 
246-47. 

® 2 Abschnitt. Articles, 107(1. 


authorities acting under the orders of the 
government. Whoever prevents a person 
from voting, cither altogether or for a 
specific person, by a criminal act, is 
punishable with from six months’ to five 
years’ imprisonment. Officials employed in 
the collection of ballots or registration who 
intentionally produce a false or corrupt 
result arc punishable by a week’s to three 
years’ imprisonment; others committing 
the same crime are punishable by im¬ 
prisonment up to tw'o years, 'riic purchase 
or sale of votes is punishable by imprison¬ 
ment of one monili to two years and it 
may entail the loss of civil rights: “pur¬ 
chase or sale” here includes material re¬ 
ward of any kind. (Occasional gifts of beer 
are apparently not penal, but to swamp 
the constituency in beer is to invalidate 
the votes. However, where it is usual to 
provide free beer at election meetings, 
and this is fairly common, regard must be 
had for the custom.) The spreading of 
false defamatory facts about candidates is 
iu)t a puni.shable electoral misdemeanor, 
whether actionable in the courts or not. 
V'oies which are attended by improper 
practices are in some cases withdrawn from 
the total polled by the benefiter, and in 
other cases ascribed :o the \ iciini. 

Systematic falsifuarion entails the nulli¬ 
fication of the elcciion. Neither law’ nor 
practice limits the ainount of money which 
may be spent in elections by either can¬ 
didate or party (provided tlic articles of 
the criminal law are not violated): nor 
d‘»es the law re(]uire the jnibliration of 
campaign funds: nor arc there rules re¬ 
garding the ec|uality of placarding as in 
France, or the issue of publicity pamph- 
letii as in various American states. Article 
125 of the constitution of ujig stipulated 
that “electoral freedom ancl electoral se¬ 
crecy arc guaranteed. Details are to be 
settled by the electoral laws.” This article 
lias so far not be^ n interpreted to include 
anything more than the law established in 
the criminal code (with which we have 
already dealt). And secrecy®^ is dealt 

® 3 Cf. IL C. Nippeidey (cd.), Dir Crundrrehte 
(Boston. 1929-30), 3 vols., Vol. II. 

Cf. S. Kaiscriberg. in Nipperdey, Die Grund- 
rrchtr, Vol. II. p. 160 If. 
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with by the Reich Electoral Law of April 
1920, Section 27, and the Electoral Order 
of March 14, 1924. It is not an incon¬ 
ceivable interpretation of the article that 
freedom is not guaranteed where electoral 
funds are large and secret—yet this con¬ 
clusion has not been drawn by the elec¬ 
toral court. 

A SENSE OF PROPORTION 

On reflection, it is clear that much of the 
pother about election expenses arises out 
of the class inequalities in the state. But 
as previously explained, wealth can defer 
but not frustrate the advent of social con¬ 
trol and equity. The abolition of expendi¬ 
ture on elections is im]>ossibIe. A mere 
glance at the objects of expenditure is 
demonstration suflicient: radio, literature, 
overhead expenses like rent, postage, tele¬ 
phone and telegraph, travel, speakers. An¬ 
other solution offered in the past was the 
payment of all election expenses by the 
state, proposed by Theodore Roosevelt in 
1907. This would have involved very diffi¬ 
cult administrative and political problems, 
and perhaps the eventual reduction of 
expenditures for reasons of economy. In 
democracies, it would threaten the free¬ 
dom of political parties and electoral cam¬ 
paigns. In Britain, where the wealthier 
candidates obtained some advantage by 
the possession of cars in which to take 
voters to the polling booths, several legis¬ 
lative projects included the pooling of 
all can, or the provision of these by, the 
election officials. They failed. 

The complete state assumption of elec¬ 
toral expenses obtains only in the U.S.S,R., 
where article 11 of the Election Regula¬ 
tions (Presidium, October 11, 1945) pre¬ 
scribes that the expenses of elections are 
covered by the state. This provision is 
feasible only in a dictatorship and it has 
its ulterior purpose as well as its declared 
one of making the campaigns **free,” al¬ 
though the official apologists sneer at 
democratic elections as "commercialized.” 

The next possible solution is the reduc¬ 
tion of expenditures to what is "reason 
able,” and that evidently is the intention 
of the various statutes we have reviewed. 


In England, conservative candidates have 
been thought to gain an advantage by 
subscriptions to charitable, social, and 
sporting oiganizations in the intervals 
between the actual election campaigns— 
a practice known as "nursing" a constit¬ 
uency. This practice was deprecated in the 
Speaker's Conference (July, 1944). pre¬ 
viously referred to. but was not abolished. 
It tends to favor the richer among the 
candidates of the wealthier parties, rather 
than hurt the rising progressive, mass, 
political cause. The same holds good for 
direct or indirect payments or promises of 
subscriptions to parly oiganizations to in¬ 
fluence the selection of prospective can¬ 
didates. 

Publicity, in which the LTnited States at 
present leads the world, is the soundest 
antiseptic against democratic corrup¬ 
tion,®* although it must be confessed that 
some of the germs are decidedly virulent 
and hard to kill. 

POLITICAL PARTIES IN THREE DICTATORSHIPS 

Dictatorial countries have no political 
parties in the original sense of the word» 
namely, that they are parts of the state, for 
to be a part of the state would be to im¬ 
ply that there are other parts. The dicta¬ 
torial party has attained its monopoly by 
the exclusion of other parties, either by 
positive law as under the nazi and fascist 
systems, together with a simultaneous li¬ 
quidation and prohibition of others, or as 
in Soviet Russia, without the accord of a 
monopoly to a party but its de facto as¬ 
sumption by the Communist party pre¬ 
ceded and accompanied by the forceful 
liquidation of all opponents of its leader¬ 
ship. Both in Germany and Italy, the 
parties by statutes or decrees were given 
a special status regarding their property 
and the dignity and physical safety of 
their membership. By being made public 
corporations they were assured that the 
use of their property, if challenged, would 

«»Thc student is advised to read the Green 
Committee Rc|>ort and Hearings, 1944, Untied 
States Senate, Special Committee to investigate 
Presidential, etc. Campaign Expenditures, 
> 944 . Report No. 101 (79 Cong., 1st Sess., 1945). 
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receive from the courts and administrative 
agencies special consideration in relation 
to the ends the party performs; and party 
members, and especially functionaries of 
the parties, were granted various immu> 
nilies from arrest, the right to use force, 
and protection by the law against insults. 

In Soviet Russia, ''antinational" (which 
can have a wide meaning) associations are 
not permitted, and since political parties 
are associations, the domination of the 
Communist party is assured. Further, ar¬ 
ticle 126 of the Soviet constitution, which 
enumerates the organizations that may be 
established by citizens, sets up the Com¬ 
munist party as that in which "the most 
active and politically conscious citizens 
associate." 

In contradistinction to democTatic po¬ 
litical parties, dictatorial parties are char¬ 
acterized by a sanguine doctiine. (From 
the sanguine to the sanguinary, the step 
is short and natural.) This faith springs 
either from a philosophy of history’, ex¬ 
pressing itself through a collective party 
leadership, or, as in fascist Italy and nazi 
Germany, from the dicta of a leader. 
There is a significant difference, as will 
be appreciated later, between the two. 
Since the leaders in either case are the 
repository of this faith, they claim and 
normally obtain unquestioning obedi¬ 
ence. (Perhaps the best psychological 
analysis of such bonds is found in Arthur 
Koestler's novel. Darkness at Noon, and 
in his The Yogi and the Commissar, both 
treating the theme of loyalty to commu¬ 
nism. For naziisni, one among many illus- 
tratirms is Dr. Ley’s avowal, "The Na¬ 
tional Socialist Party is Hitler and Hitler 
is the Party." The Party Organization 
Book®® contains the oath of loyalty to 
the Fuehrer, which runs: "I pledge allegi¬ 
ance to my Fuehrer, Adolph Hitler; I 
promise at all times to respect and obey 
him and the leaders whom he appoints 
over me." It was a regular pleasure fer 
nazi leaders to declare, even when under 
extreme sentence at the war crime trials, 

®® This is reproduced in the U.S. Slate Depart¬ 
ment publication called National Socialism 
(Washington, 1943). 


that they had no conscience but Hitler. 
Italian fascism showed a like absoluteness 
of declared submission. 

In a democracy each party has every 
interest in securing for itself the laigest 
possible membership and makes desperate 
efforts for success, for the size of its mem¬ 
bership will directly or indirectly deter¬ 
mine the extent of its control of the legis¬ 
lative and executive machines. Dictator¬ 
ships deliberately practice the limitation 
of the membership of the dictatorial 
party, especially after tlicy have achieved 
power, i'hus, the Communist party of 
Russia probably has no more than five 
million members. The Fascist party in 
Italy had something like three million 
members. The Nazi party had nearly three 
million members. 'I’he restriction of mem¬ 
bership is intentional, with various ob¬ 
jects. (1) It is sought to maintain die 
militancy of the organization. With ex¬ 
cessive numbers, a dilution of doctrine 
would arise, as the chance of internal dis¬ 
sent increase with every additional person 
recruited—he brings his individuality 
with him. Also, closeness of organization, 
discipline, a feeling of community are 
attained with smaller numbers. Nor can 
it be forgotten that a dictatorial r^ime 
founded on the will of a minority must 
rely—especially in times of domestic or 
foreign critical challenge—upon espe¬ 
cially intense feeling, "fanaticism," as the 
dictators consciously say. But this needs 
activation by the leaders, and this cannot 
be successful except among a small num¬ 
ber, and except that these do not move 
outside their artificial seclusion. (2) It is 
desired to maintain a sense, both in the 
public at large and among the members of 
the organization, that the members of the 
party are an elite, selected for their supe¬ 
rior quality in comparison with the rest of 
the population. This serves to give them 
self-respect, to fe<’d their confidence and 
pride, not to say their arrogance, and 
ultimately to supply that feeling of alien¬ 
ation from other men and women neces¬ 
sary to ensure the consistent and success¬ 
ful practice of hot persecution and cold 
brutality. (3) The restriction of numbers 
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makes it possible to claim that admission 
into the party is a privilege and a reward, 
and so secure a flf)w of gratitude and hu¬ 
mility toward the leaders \vho have been 
so gracious, (.j) None of the dictatorial 
parties oilers membership primarily as a 
pleasure, except that of a duly properly 
perlonned: candidates join as members of 
a vocation, and indeed, especially in the 
Soviet svsiem, there is heavy emphasis on 
the sacrifices they must make by volun¬ 
tary unpaid work in the tiisk of govern¬ 
ment and leadership. 

It is important to re-emphasize the aus¬ 
terity of the vocation of party member¬ 
ship. On this the party documents arc 
clear. 

Any one who heconies a l*arty member does 
not merely join an organization hut he be¬ 
comes a soldier in the (Jernian freedom move¬ 
ment, and that means much more than just 
paying Ids dues and a(tending the ineinbeis’ 
meetings. He puts himself under the obliga¬ 
tion of subordinating liis own ego and to put 
everything lie has at the service ol the jieople's 
cause . . . readiness to fight, readiness to sacri¬ 
fice, and strength of churacici are rccpiiicd for 
a good National Socialist .«7 

The introduction to the Nazi Parly Or¬ 
ganization Hook goes on to stress the 
conception of servanihood of the niove- 
wient and people: prohibits arrogance be- 
tw'cen party comrades; demands that each 
member should be a leader and promoter 
while on duty, and while off, a good com¬ 
rade; pre.sc:ribes simplicity and modesty 
of bearing: inveighs against vanity; ap¬ 
plauds honesty and candor and constant 
.solicitude for the humble inciiibcTs of the 
people. Feslivitie.s, honors, gifts, and 
drinking arc deprecated for participators 
ill the “unspeakably hard work” of con¬ 
structing a better Germany. 

'The Communist party of the Soviet Re¬ 
publics expresses the austerity c)f the life 
of a party comrade all through its rules. 
Its preamble says: “The Party is a unified 
militant organization held together by 
conscious, iron, proletarian discipline. . . . 
The Party demands from all its members 

Op, cit,, section, “Organisationsbuch," Para. 

1 . 


active and self-.sacrifiring work. . . 

A heavy list of duties foIlow^s. 

It is well to reflect on the austerity (at 
any rate, as commanded) of party mem¬ 
bership in the dictatorial as contrasted 
with the democratic countries. The ilifler- 
ence is reiiiarkabJe. In democratic systems, 
first, of course, almost anyone can join 
any party subject to practically no lest 
whatever by the party. The joining of |>o- 
litical parlies may, by .some people, be 
regarded as dedication to a serious public 
purpose, but it is also regarded by wry 
many simply as a diversion or hobby, with 
dues unpaid and meetings iiTiatlcnded, an 
association which tan be casually relin- 
ejuisbed at any moment. Furthermore, in 
contrast to unejnestioning cjbedieiue in 
dictatorships to the dictatorial leader, the 
follower in a democratic party is free, 
within very broad limits, to criticize the 
p(?r.sonal character, ability, motives, and 
policy of the leader. Indeed, in democra¬ 
cies the Itfadership is alw'ays on trial, and 
the disj)la(ement of the leader by some 
one more capable is the proper and the 
applauded object of political activity. In 
a ciic tatorship, the gain from discipline is 
militant strength and energy—for a time. 
But it is accompanied by the constant 
possibility of deadening the thoughtful 
and creative vital processes of both leader 
and hdlow'er, because there is no guaran¬ 
tee ol mutual stimulation. Originality in 
the ranks is flattened by command from 
above. The creed that the leader is always 
right inhibits the movement of ideas up¬ 
wards to him. Since his power to make or 
break political careers is absolute, and 
since any appeal from him is revolution 
and treason, he tends to become insulated 
from the views of the members of his own 
party wdio, paradoxically enough, have 
been commanded to keep in touch with 
the masse.s. In the democratic system, the 
open possibility of continued competition 
of ideas is kept alive. There is no stereo¬ 
typed unbreakable hierarchy of value or 

8? See Rules of the party published in Land of 
Socialism Today and Tomorrow (issued by the 
party and published t)y the Foreign Languages 
Publishing House, Moscow, 1939), p. 465 ff. 


[304] 



POLITICAL PARTIES IN THREE DICTATORSHIPS 


opinion. And though the democratic 
leader is not endowed with an extraor¬ 
dinary status to suiMinon up the political 
energy ol the party incinhers, the mere 
existence of free contestants for ilic prize 
of a sovereign power that is accessible to 
all ensures the continuous renewal of the 
membership and. necessarily, as the con- 
tinuir^g cost of success, ol reasoning, re¬ 
flection and the development of policies 
and programs ol action. 

.Since the doctrine of dictatorial parties 
is one of already conceived pei leitic»ri. 
and since this is lanaticaJly embraced, 
and. .since also the lo< iis of j)ai ty lilc' and 
doctrine lies in a single person, the con- 
diiioiKv are pre.sent for highly selective 
recniitinent and lor “expulsions” c^r 
“puiges ' or “litiuidation” ol those iield to 
fall helow the useful standard of mind, 
charac ter, and physicpie. In llie early days 
<»l the Fascist and Nazi die tatorial parties, 
a process oi jjcrsonal selection was con¬ 
ducted hy members already in the paru, 
tarelnl account beii:g taken of their gen¬ 
eral personal characteristics, readiness to 
a.ssiime resjxinsibility, pcdiiical dependa¬ 
bility and firmness of character, their 
grasp of tire party doririne, llieir willing¬ 
ness to fight and saciifiie, iheir absence 
of self-seeking and alrility to fiillil the 
various technical tasks. T he part) recniir- 
ing officials are enjoined to re.ali/e that 
this selcTtion of members is a most scriems 
re.sponsibiliry. .Soviet Communist rulc?s for 
“cleansings" oi the parly indicate the po.s- 
itivc tjiialiiics for reicnlion of member¬ 
ship. Thus it provides against: 

Doiihlo dealers wfio deceive the I’arly .., overt 
and covert viol.ators of the iron discipline of 
the Party and of the State; . . . careeri.sts, self- 
seekers and hureauciatical cleinenis; inoiallv 
degradc’d jiersons who by their iniproper con- 
dncl lower the dignity of the Party and be¬ 
smirch its haiiner; passive elt'tiic*nis whcj do 
not i.illil the cliities of Party iiKMnl)ers and 
who have not mastered the piograinmc, the 
rulers and the most important decisions of the 
Pari>.fi» 

r,»7'hg exact source of this has been lost; hut 
students will find it amply vei ific'd in the Short 
History of the Communist Party of the Soviet 
Union, 1939, available in translation from In¬ 


in their earlier days, tlic parties had 
recruited from among both old and young. 
After a time, graduation from the Youth 
Organizations became almost exclusively 
the source of recruitment. (Jioo.sing from 
organizations of school children and 
youth, the party had .some guarantee 
founded upon several years of deliberate 
observation of the effeci cjf its training 
upon the candidates. 

The experience of these countries is 
far too short lor cronclusions icgarding 
the elfiiiency of breeding a new political 
generaiion. except that they Iiave been 
able 10 secure unconditional obedience 
and fanaticism within the fixed order 
from .some, especially in Germany and 
Soviet Russia. Yet it left or j.)rocluced 
apatiiy in oiht i.s. especially in Italy. Not 
a few remain untouched and rebellious, 
while .such ohecli(aic:e as was achieved can 
be U) an imptut.int extent ascribed to 
lear of force, and to enjoyment or prom¬ 
ise of the sjioils of office. 

The only formal clisc n.ssion—not merely 
exhonatir)ns by j>ariy leaders—of the 
rccjuisiies of mind and character of pai'y 
mcinbers known to the present author is 
one which cuciured at the Lightcenih 
Gongress of ilte Goi..mijnist Party of the 
Soviet Gnion."'* T i;: induaions into the 
Gomiminisi party 111 Russia are governed 
by a well conceived ^ct of rules, the prin¬ 
cipal of whic h are as follow.s; From one tci 
two ycfars of candidature achirfssion to 
which recjuires jecomim *dations from 
se oral party membe-rs of soi;.c yeais’ good 
sliinding: followed by mastery of tlie pro¬ 
gram and rules of the party: or j>ioven 
worth in ilie groups of sympatin/ers and 
youth organizations, and the Soviets, 
trade unions, and cooperatives. 

At the.' Clongrc.ss tlic cpjestion w’as the 
introdiK't ioii c^f more vigor and lile into 
the Communist paitv, and one of the 
principal issues w.rs the infeJIcetiial prep 
aration of candicl.ues. Mirst the candidate 
be an adept at M.irxian doctrine? If scj. 

icrnational Publishers, New York City, and in 
the .speech of A. Zhd.inov in Land of Soriaiism 
Today and Tomorrow, p. 173 ff. 

*0 Cf. A. Zhdanov, loc. cit., p'. 199 fl. 
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the party would become a party of intel¬ 
lectuals and doctrinaires and filled with 
too large a proportion of university re¬ 
cruits. It was true that a mastery of doc¬ 
trine was desirable on the part of some 
and perhaps of many: but what was also 
necessary was a membership which would 
show proven gorxl w'ill and reliability. 
Stout and decent believers, not philoso¬ 
phers, made a second party. The (A>ngress 
abolished the rule that candidates must 
have thoroughly mastered the party pro¬ 
gram, must be a real Marxist, a tried and 
theoretically trained Marxist: 

I do not know whether we liave many members 
of the Party who have thoroughly mastered 
our programme, who have become real Marx¬ 
ists, theoretically trained and tried. If we con¬ 
tinue farther along this path we should have 
to include only intellectuals and learned peo¬ 
ple generally in our Party. Who wants such a 
Party? We have Lenin's thorouglily tried and 
tested formuIn defining a member of the Party. 
According to this formula, a member of the 
Party is one who accepts the programme of the 
Party, pays membership dues and works in one 
of its organizations. Please note: Lenin’s for¬ 
mula does not speak about thorouf^hly master¬ 
ing the programme but about accepting the 
programme. These are two very different 
things. 

To assist those who accept the program 
but cannot rise to a mastery of the theo¬ 
retical basis, the "short histories" of the 
Communist party of the Soviet Union are 
employed, and every organ of the Soviet 
press is unflaggingly used to apply high 
party doctrine to every phase of social 
and individual life from art to zoolog)'.^^ 
The problem, however, still remains: 
without a full mastery of the grounds of 
the doctrine and their acceptance, how 
can the rulers believe in the reliability 
of their follow^ers in the long-run evolu¬ 
tion of their state; how can they be sure 
that they are followers? While if, indeed, 
many do master the elements as pro¬ 
pounded by the prophet, they may be- 

This may now be clearly seen in the Current 
Digest of the Soviet Press, a weekly set of trans¬ 
lations, made in Washington under the aegis 
of the American Council of Learned Societies 
and the Social Science Research Council. 


come very inconvenient purists and pro¬ 
claim the falseness of the leaders. Men 
have murdered kings out of patriotism. 
In a sense, the simplest w'ay to provoke a 
schism is to discii.ss fundamental prin¬ 
ciples. Burke warned against too searching 
an inquiry into .society’s founciaiions. For 
a democracy this is no problem, for, in a 
w'ay. dissent is what it exists to produce. 
Yet mastery of the grounds is the only 
reliable anci durable foundation of life in 
the state, the national or world order; the 
democratic even more than the dictatorial. 
For if there is a gulf separating men’s 
values, it ought to be seen, and then it 
ought to be bridged by voluntary con¬ 
scious purpose; if not, coercion will as¬ 
sume the task c»f unity. 

There is one very important difference 
between recruitment in the Soviet Com¬ 
munist party and in the Nazi and Fascist 
parties. In the former a process of free 
local election prevails, in w’hich, though 
direction is by no means lacking, more 
free di.sfu.ssion and choice at the hKal 
party headquarters is permitted than in 
the Fascist parties which practise co¬ 
option by superior officials tempered by 
the collusion of favourites. 

As for purges, these sometimes take the 
form of the expulsion, imprisonment, and 
execution of large groups of party mem¬ 
bers who, to use a Russian phrase, may 
have "deviated" to the right or left of the 
party line as laid down by the central 
organ of the pariy.^2 In Germany there 
was the Rohm massacre of 1934, when the 
Fuehrer claimed that he was the supreme 
judge for the well-being of the nation. But 
other than at revolutionary crises in the 
parties, the elimination of the infidels is 
not by such wholc.sale and therefore some¬ 
times admittedly faulty treatment. In the 
Soviet Republics a return was made to the 
Leninist principle of "individual ap¬ 
proach to people," especially because hos¬ 
tile elements could en masse cover their 
subversive activities by an outer show of 
agreement with the party line and deceit¬ 
ful practises designed to persuade people 
that they were militantly loyal, "creating 

72 Cf. Short History, etc., pp. 264-346. 
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an atmosphere of flattery, uttering solemn 
speeches, greetings, and et cetra., in order 
to deceive and lull the vigilance of cer¬ 
tain of our leading workers.** The “in¬ 
dividual approach** was recommended 
also to stimulate Communist party mem¬ 
bers to throw off an alleged unwillingness 
to investigate charges, to avoid hedging 
and considerations of personal safety, and 
especially to depart from the assumption 
that a Communist is a good or bad Com¬ 
munist, not according to his own personal 
deeds, but to the actions of his relatives, 
even back to the “ideological stamina or 
social preference of a great grandmother.’’ 

Naturally, all those in dictatorial par¬ 
ties who deviate are covered w^ith infamy 
and stigmatized by a spate of the choicest 
invective. Calumny, indeed, is one of the 
well-tempered instruments of punishment, 
of undermining independence of mind, 
and of political destruction. If the party 
doctrine were not clear-cut and presented 
with intense emotional force (honestly or 
otherwise), there would be no grounds for 
tlie tactics of calumny, since there could 
be no deviation to which one could point 
as the mark of infamy. 

It is a simple consequence of what has 
been said that dictatorial parties are highly 
centralized, and at the same time that 
their central organs are deeply penetrative 
of society through their local oflices down 
to the last cell in a block of a city or the 
floor of a workshop, the "capillaries,” as 
the fascists say. There is no space for por¬ 
traying the numbers of the hierarchy, be¬ 
ginning with the Fuehrer, the Duce or the 
Party Secretary at the very top of the pyra¬ 
mid, and then proceeding layer by layer, 
district by district, through the various 
governing bodies of the party. The impor¬ 
tant thing is that even the most disciplined 
party in the most democratic state does 
not begin to approach the intense cen¬ 
tralization of dictatorial parties. Since 
there is such centralization, and since all 
movement must come from above, and 
since fidelity has to be maintained in all 
the ultimate organs of the party, there is 


machinery at the top for inspections of 
the subordinate layers of the hierarchy, 
and at the same time for the appointment 
of the subordinate officials and trustees of 
the party going downwards. 

In Russia, in characteristic contradis¬ 
tinction to the Nazi and Fascist parties, 
democratic elections in the lower councils 
of the party are permitted, but ratifica¬ 
tion by the party organization immedi¬ 
ately superior is necessary. Neither in Ger¬ 
many nor in Italy was a democratic choice 
of executives the principle or the practice; 
the appointments are made from above by 
a process of delegation. In Soviet Russia— 
and this, let us re-emphasize, is a distin¬ 
guishing mark of the regime—the prin¬ 
ciple and practice of so-called "democratic 
centralism” prevail, li arises mainly from 
the fact that a scientific (more or less) in¬ 
terpretation of history (more or less) domi¬ 
nates (more or less) the leaders, but also 
because those leaders govern an enonnous 
area and have the good sense to know that 
achievement must depend upon local vi¬ 
tality. "Democratic centralism” means, ac¬ 
cording to the rules of the Communist 
party, the application of the elective prin¬ 
ciple to all leading oigans of the party 
from the highest tc the lowest, and the 
periodic accountability of the party or¬ 
gans to their respective organizations. 
That is the democratic side. But it also 
means the absolutely binding character— 
“iron discipline”—of the decisions of the 
higher organs upon the lower and upon 
all party members. T hat is the centralized 
aspect. The party requires a free and busi¬ 
nesslike di$cus.sion of party policy in indi¬ 
vidual organizations or in the party; such 
discussion is declared to be the inalien¬ 
able right of every party member derived 
from "internal party democracy.” The de¬ 
clared purpose of this internal party de¬ 
mocracy is to develop sclf-criticism, that is, 
criticism within the party itself, and to 
vitalize party discipline, which must be 
conscious and not mechanical. On this, 
the words of Lenin are always quoted: "All 
revolutionary parlies which have hitherto 
perished, did so because they grew con¬ 
ceited, failed to see where their strength 


T8 Zhdanov, idem., p. 188 ff. 
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lay, and feared to speak of their weak- 
nesses" 

There is, then, a significant difference 
between the Communist and the Fascist 
parties: in the former’s tolerated self- 
criticism—indeed, the stimulated self-criti¬ 
cism and even more, in the fact that it is 
regarded as a disloyalty to the party to un¬ 
dertake any action which diminishes—or 
be remiss in any action which maintains— 
the freedom and liveliness of local party 
life. We may refer again to tlie discussions 
at the Eighteenth Congress, where it was 
re-emphasized that the work of the party, 
which was the “remoulding of the people’s 
consciousness.’’ was frustrated by those 
who believed that all Coiiiniunists were 
born free from prejudices and stood in no 
need of re-education. It was consequently 
necessary to restore the elective principle, 
to abolish the practice of co-option, to for¬ 
bid voting by a list of candidates, to vote 
for individual candidatures, to guarantee 
all party members the right of criticizing 
and rejecting candidatures, to vote by se¬ 
cret ballot, and to guarantee periodical 
meetings of leading party workers. Fhe 
revival of the elective principle of criti¬ 
cism and self-criticism was sought, in order 
to heighten the resjK>nsibility of party or¬ 
ganizations to the party membership, and 
to intensify the activity of the members 
of the party. It was desired to develop and 
strengthen the feeling of contact between 
each party member and the party, and to 
enhance each member's sense of being a 
fully responsible unit. This was the mean¬ 
ing of “inner party democracy,’’ and this 
would strengthen the unity of the party 
and its “conscious proletarian discipline.” 

The democratic element in the Soviet 
Communist party (but it is necessary that 
this be not overemphasized)—a quality 
distinguishing it from the Italian and 
German dictatorships—^has two scjurccs: 
the liberating purpose of the Bolshevist 
Revolution and the tradition of the party 
in its formative stage. In the first place, 
the bolshevist movement was founded to 
overthrow the Tsarist regime, one of the 


most horrible tyrannies in the histor)' of 
humanity, and to bring freedom to the 
Russian people. It had a dual purpose: 
not only to inaugurate a free system of 
government, but to establish an cx^ualiz- 
ing and soc:ialized economy—each purpose 
being enough to overtax the mind and 
energies of the mightiest statesmen. It pro¬ 
posed to progress from an inferior and 
practically primitive society of almost al¬ 
together illiterate members to a very 
highly civilized, most complicated and or¬ 
ganized political and economic system. 
And it intended to progress with the great¬ 
est achievable rapidity in order to be able 
to withstand domestic and foreign hostil¬ 
ity. Its animating force was liberty, ecpial- 
ity, and fraternity. But ihe fascist and the 
nazi systems w'ere founded on the denial 
of freedom and equality, and were erected 
or the corrupt destruction of existent 
democratic government. They were move¬ 
ments of decline from a superior to an in¬ 
ferior kind of scK'iety, even if there were 
marked blemishes in democratic practice. 
In the second plate, under Lenin, free¬ 
dom of discussion in the Bolshevist party 
w^as encouraged in order to stimulate vi¬ 
tality and to attract the sincere and the 
strong. 

In the Short History of the Communist 
Party, the lessons of a generation of party 
experience are summari/ed. Among these 
are two which should be especially no¬ 
ticed. The first is the need for continual 
self-criticism; the second to keep in touch 
with the ma.sses. On the first, the work 
says: 

A party perishes if it conceals its mistakes, if it 
glosses over soie piolilcriis, if it covers up its 
shortcomings by pretending that all is well, if 
it is intolerant of criticism and self-criticism, if 
it gives way to sclf-complacency and vainglory 
and rests on its laurels. 

On the need of keeping in touch with the 
masses, it quotes Stalin: 

We may take it as a rule, that as long as the 
Bolsheviks maintain connection with the broad 

Id^m. 

TO Ibid., p. 368-63. 
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masses of the people, they will be invincible. 
And. on the contrary, as soon ns the Bolsheviks 
sever themselves from the masses and lose their 
connection with them, as soon as they become 
covered with bureaucratic rust, they will lose 
ail their strength and become a mere cipher. 
... 1 think that the Bolsheviks remind us of 
the hero of Greek mythology Antaeus. They, 
like Antaeus, are strong because they maintain 
coiuiection with their mother, the masses, who 
gave birth to them, suckled them, and reared 
them. And as long as they maintain connection 
with thei; inothei, with the people, they have 
every chaiue of remaining iiivincihle. 'I'hat is 
the due to the invincibility of Bolshevik lead¬ 
ership. 

Side by .side, however, with the demo¬ 
cratic virility of the Ku.ssian Communist 
party, there is the other aspect, namely, 
its centralism. J'he parly will punish such 
discussion on "an all-Union scale” as 
would lead to the imposition of the will 
of an insignificant minority on the vast 
majority of the party, or cause the disin¬ 
tegration of its unity by factional group¬ 
ings and attempts to split it. Tt is only if 
the neee.ssity of an all-Union scale discus¬ 
sion is recognized by several regional 
party organizations, or if there is an in¬ 
sufficiently solid majority in the Central 
Cominiitee on very important questions, 
or if a solid majority of the Central Com¬ 
mittee wishes to test the quality of its pol¬ 
icy by means of discussion, that such dis¬ 
cussion would be permitted. 'I'hese are 
the limits of internal party dcniocrac7, be¬ 
yond which internal party democracy 
would he disintegrated. "The mainte¬ 
nance of party unity, the relentless strug¬ 
gle against the slightest attempt at a fac¬ 
tional fight or a split and the strictest 
Party and Soviet discipline are the fore¬ 
most duties of all Party members and of 
all Party organization." Since 1945 there 
is little doubt that hierarchical discipline 
ove! whelms the democratic element in the 
Soviet Russian Communist party. 

It ought to be added, in order that the 
power of the central leader or leaders of 
the dictatorial party may be fully compre¬ 
hended, that since the dictatorial party 
controls a totalitarian state, expulsion 
from the party, as the leading officials 


openly declare, is a question of life and 
death for those expelled. For the key posi¬ 
tions in society, economic and otherwise, 
are held by loyal party members; and the 
conduct of the professions, and even ordi¬ 
nary occupations, can be made impossible 
on the mere fiat of the authorized party 
official. Thus, the disciplinary force is 
tremendous. 

Another mark of the dictatorial party 
is its possession of a military organization. 
Within the Nazi party, there are the Storm 
Troopers (S-A) and the Elite Guards (S-S), 
and the Gestapo or secret police: within 
the Italian Fascist party, the Militia and 
the O.V.R.A.; within the Communist 
party, the Red Guard and, acting with it, 
the O.G.P.U.^® These organizations serve 
two purposes; first, of rooting out, as early 
as possible, the first faint stirrings of dis¬ 
agreement and opposition, and then, in 
the final resort, of defending the r^ime 
by force of arms. This organization ol co- 
erdon is taken to the most minute point 
of detail, is well-equipped with all the 
best that technology and oiganizaiion can 
offer, for investigation, record, and tor¬ 
ture. and makes revolt practically impos¬ 
sible. These organizations are safeguarded 
against legal action by citizens or members 
of the party w'ho have suffered maltreat¬ 
ment. They enjoy complete immunity 
from responsibility if their actions are in 
the int(Te.sts of the parry, and beyond 
where parly comradeship and the main¬ 
tenance of the power of tlu party requires 
it. 

Now, it may be that many thousands, 
even hundreds of thousands, of members 
of dictatorial parties accept the party j>ro- 
gramme, even understand it, and even 
consciously and fanatically will it. It is 
difficult 10 read the mind and spirit of so 
many. C'learly, dictatorial party leaders are 
far from complacent. Experience shows 

77 O. Giles, The Gestapo (Oxford, 1936); and 
Nazi Conspiracy and Aggression (U.S. Govern¬ 
ment Trintini, Office, Washington, 1946), Vol, 

1 and Vol. V. 

78 Herman Finer, Mussolini^s Italy (London, 
> 945 )-. 

78 Boris Souvarine, Stalin (New York, 1939). 
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that it is very difficult to maintain the 
flame of conviction, the permanence of 
devotif»n. and the fierceness of the party 
warrior simply by persuasion alone. The 
maintenance of c(»hesion and force in the 
party membership is promoted by two de¬ 
vices. One is the continuous emotional, 
ceremonial, and ritual procedures and evo¬ 
lutions designed to enhance the self-im¬ 
portance of party membership, arouse 
the feelings and appeal to the aesthetic 
clement, agitate the sentiment of belong¬ 
ing to a great collective body, and this 
is accompanied by argumentative appeal. 
The second element promoting cohesion, 
though not exactly belief, is the vast “pa¬ 
tronage" and "spoils" in the hands of the 
dictatorial parties, immeasurably greater 
than any democratic party has ever had. 
All the jobs, all the professions, all the 
occupations, all the symbols of social pres¬ 
tige are in the gift of the dictatorial party. 


and party members come first and neces¬ 
sarily hold the key positiohs in that society 
—so in the civil administration, so in the 
conduct of the national economy, so in 
the control and conduct of education, so 
also in the armed forces, though as to the 
latter there has been considerable resist¬ 
ance by the professional officers of the Ger¬ 
man army. With less spoils there would 
be less loyalty; take away the jobs and 
there would be smaller party membership 
and a less intense prosecution of its duties. 
It need not be laboured that Party and 
State are intimately linked. The leaders 
at the various levels of the Party machin¬ 
ery either had. as hi Germany and Italy, 
by law an ex officio right to certain posi¬ 
tions in the state, de facto, or, as in Riis 
sia, Germany, and Italy, held the key 
offices in the state, regional, and munici¬ 
pal government, and so, all ihumgh the 
apparatus of society and econoiiiy. 



i6 

The Character and Policies of Modern Parties 


Fhe nature of political parties is far from 
simple. Some are close to being little more 
than associations for economic purposes in 
a comparatively strict sense; others are al¬ 
most like churches militant, embracing a 
complete religion or philosophy, high in 
temper and determination; others, again, 
are mixtures of a profound and all-em¬ 
bracing social philosophy with a special 
economic interest—^with either an equal 
or unequal emphasis on the philosophy 
or the interest but not excluding the one 
or the other. Hardly a party anywhere 
exists only for a single narrow purpose, 
like some of the nonstate groups we have 
spoken about: parties are varieties of 
multipurpose associations, rising to some 
that have as their concern the totality of 
human existence.’ But whether wider or 
narrower their outlook and objects, they 
have, almost all, a general view of right 
and wrong, a particular character of pub¬ 
lic conscience, a universal social creed, and 
this is exemplified in and implemented 
through specific policies and programs. At 
times, the policies and programs are more 
alike than the basic creeds are in them¬ 
selves, or in logical inferences drawn from 
them; or they are jettisoned or bargained 
with in such wise as to make the observer 
affirm that there are, indeed, no creeds, 
and to cause the zealots of the party to 
cry out aloud against foul play while the 
party’s opponents (who have done and 

’ Cf. M, Oakeshott, Political and Social Doc¬ 
trines of Contemporary Europe (New York, 
> 947 )- 

[ 3 » 


who will again do the same thing) twit 
their opposite numbers with patent in¬ 
sincerity at last publicly revealedi Some 
observers may even charge that political 
parties have no principles, but are merely 
logrollers for material gains, not least for 
office and power, power simply for the en¬ 
joyment of its use. 

To all these, in part, we can return the 
answer already made to Acton,^ who 
placed such emphasis on the “isms" alone 
as the determinators of political conflict 
and endeavor. In politics it is men who 
fight, not disembodied ideas. The tran¬ 
sient, the utilitarian, the mundane goods 
must needs be tended within the brief life¬ 
time of man, also. One cannot wait for 
perfection before living off an installment: 
for in the long run, it may be said, we are 
all dead. I'he surrender of what seem to 
be principles by compromise is essential 
to the attainment of something, or the 
best would get in the way of the good.® 

What is attempted here, then, is just to 
sketch the more fundamental portion of 
the parties’ creeds and suggest some of the 
temporal items of the contemporary pro¬ 
gram, not to be exhaustive regarding the 
former nor by any means complete in the 
later—for neither, in the compass of this 
work, is possible, and sometimes the two 
aspects are inextricably mixed up. 

2Cf. H. Finer, “Acton,** Journal of Politics, 
September, 194B. 

® Cf. Morlcy, On Compromise (London, 1917, 
originally published 1877), and Notes on 
Politics ana History (London, 1914). 
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England has three important parties, 
'Labour, Liberal, and Conservative, and 
a small struggling Communist party. The 
United States has two major parties, Re¬ 
publican and Democratic, and some minor 
parties, notably the Socialist party. Wei¬ 
mar Germany had seven principal parties, 
German National, German People’s, Cen¬ 
ter Party, Deniorratic, Social Democratic. 
National Socialist, Communist, and many 
minor parties. France of the Third Re- 
public had a confused mass of parties from 
which emerge, with a history, Action 
Francaise.f Federation Republicaine, Alli¬ 
ance Democratique, Radical-Socialistes, 
Republicain-Socialistes, Socialistes, and 
Communistes. Their fate since W'orld War 
JI, as that of the German parties, will be 
discussed later (p. 328 and p. 347). 

The countries differ, then, in the num¬ 
ber of their parties, and we shall study 
the effect of tliis upon the effectiveness of 
government and civic behavior. As re¬ 
markable is the variation undergone by 
the fundamental themes issuing from 
man’s political nature. We shall see how 
at the contact of minds of different types 
with different problems, diverse solutions 
have come into being, causing men to 
group themselves in ways peculiar to them 
to find new methods of contest and co¬ 
operation, to acquire unique oddities of 
demeanor and a language all their own, 
gibberish to their opponents and to for¬ 
eign countries, but shining like a vision 
for themselves. 

England: conservative and 

LIBERAL PARTIES 

Modern parties appeared first in England, 
for here the revolution which was almost 
everywhere the prelude to democratic 
government came earliest. Differences were 
brought out from the private council of 
the king to become public confrontations. 
In the constitutional conflicts of the sev¬ 
enteenth century arose the two camps, 
Tory and Whig; but we have learned 
enough to know that men do not fight 
merely for a constitution, but for a good 
which it is to authorize and defend. The 
forces behind those conflicts pervaded the 


parties and caused their hostility, and 
down to our own day have continuously 
maintained a significant distinction be¬ 
tween the parties which in time canic to 
be called Conservative and Liberal.* Even 
as political feeling and thought produce 
variety of doctrine and behavior according 
to place, .so do they according to time, and 
the history of Con.servative and Liberal 
doctrines is necessarily one of digressions 
and deviations from their central cliarac- 
ter. But the central character is there, it 
does determine the solution in time and 
place, and, moreover, it is peculiar and 
clearly distinguishable. But we caiinoi fol¬ 
low out historic reactions: vve tan only 
attempt to penetrate to the sources. Early 
rivalry was not expressed as in the mass 
organizations of today, but in the leaders 
to whom different knots of men looked 
and in the rather vague general doctrines 
they held. The differences were recogniz¬ 
able if not constitutionalized, and the op¬ 
posing faiths not seldom won away mem¬ 
bers from their previous allegiance. 

Conservatism^ The essence of conserva¬ 
tism is to be discovered in the social in¬ 
stitutions of which it approves and its 
attitude to the idea of Prcjgress. The social 
institutions favored by Conservatives arc 
crown and national unity, church, a pow¬ 
erful governing class, and the freedom of 
private property from state interference. 
Each of these is desired both for itself, as 
an end, and also as a means to something 
else. The Crown is at once a glorious 
monument, a center of social life con¬ 
ferring distinction and prestige as one 
approaches it, a sign of the nation’s age, a 
symbol and an instrument of political 
authority and unity, an evidence of the 
virtue of heredity, a link of empire. The 
depth of reverence for the Crown and the 
royal family is extraordinarily profound, 
and the fervor of the toast “The King, 
God bless him!" is so emphatic that, if 
the circumstances and the evidence did 
nut demonstrate that the speaker was sin¬ 
cere, one would suspect caricature. 'This 

* Cf. C. Hill, Three Essays on the Revolutwn 
of 1(40 (London, 1940). for an “economic" 
interpretarion. 
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is an ultimate in human nature, issuing 
from reverence for the distinguished, es¬ 
pecially when such distinction results 
from birth. Not that this is unprompted 
or comes from a vision of the ruler of tlie 
day. A Jong line of monarchs is dimly 
seen traversing centuries: each is clothed 
with qualities colossally virtuous: they are 
above the average, more even than hu¬ 
mans. The response is awe and obeisance. 
Moreover, the Conservative has always 
applied and now applies, as we have rea¬ 
son to discuss in Part V on chiels of state, 
all the contemporary means of publicity 
to creating the legend that the king, his 
wife, and children possess ideal virtues. 

The fixation of the royal symbol has its 
uses: it enhances the sentiment of unity 
and order, and so tends to iwxlerate 
economic and social grievance and to 
unite the nation in llie w^orld political 
struggle. Only a few romantic Conserva¬ 
tives like Churchill befriended Edward 
Vni; for the rest he was the principal civil 
servant of the nation, to preserve unifying 
social respectability or to go. Badly shaken 
in the crisis of 1936, the party neverthe¬ 
less continued to hail the new king, of 
their making. 

When such loyalty is attracted on a 
large scale, it is clear that proximity to 
the object thereof lends social prestige, 
and this again is valued tremendously by 
Tories, even attracting the more snobbish 
Americans, though their constitution was 
founded on a virile renunciation of kings 
and courts. Presentation at court and gar¬ 
den parties at the palace are satisfactions 
that reward many industrious, self-sacri¬ 
ficing home, foreign, and imperial officials. 
So, too, does a royal visit to slum neigh¬ 
borhoods have a con.servative influence. 
The Crown, as the chief symbol of unity 
in nation and empire, is of immense im¬ 
portance in the Tory mind, sometimes on 
a par with Parliament. For, instinctively, 
the Conservative, though not wholly blind 
to utility for power, social status, and 
wealth, is enamored of national and im¬ 
perial unity. There is a strong element 
of cooperativeness which, though its ob¬ 
ject may be restricted, is nevertheless stern 


within its scope. This itself is founded 
upon an ultimately irrational, quite mys¬ 
tic, devotion to the national community, 
the community of race and history. Of 
this, obviously, a dynasty is an admirable 
symbol; it is, indeed, a part. It is under¬ 
standable that though the origins of that 
dynasty may have been alien (William of 
Orange) and its accession bitterly con¬ 
tested by the forebears of the Conserva¬ 
tives of today, these facts should be ig¬ 
nored. At a certain point every practical 
thinker and leader becomes blind; and 
did he not do so, he would be irrevocably 
lost upon the sea of doubt. Rationally 
considered also, kingship is an efficient 
attraction for loyalty, for its hereditary 
origin impresses many and lends itself to 
the deliberate ascription of all those vir¬ 
tues to which most of us render homage. 
If not the king, it might be Hitler or 
Huey Long. 

The Conservative sense of nationality 
is intense, and its most frequent judgment 
is that such and such a foreign country or 
sect is untrustworthy. It has faith in the 
superiority of the race to all other races, 
even its allies in war. It believes in the 
superiority of its own political institutions 
and traditions, and in the mission of the 
race to civilize other peoples, even aginst 
their will, and even with violence to the 
point of brutality. This feeling of nation¬ 
ality reveals itself in a glorification of all 
that makes for the defense or aggrandize¬ 
ment of the country: a grandeur con¬ 
sidered rather in a material and warlike 
light than as artistic achievement. It shows 
itself unwilling to enter into foreign 
alliances and engagements except those 
absolutely necessary for the defense of 
what lies within the national boundaries. 
Its interpretation of obligations to the 
League of Nations and its looking to col¬ 
lective security was “strict,” not “liberal.” 
Empire is its very breath: for it betokens 
the potency of the race to extend its force 
and rule, and success gives the presump¬ 
tion of high spiritual value. Churchill’s 
famous remark, that he had not become 
His Majesty’s first minister to preside over 
the dissolution of the British Empire, was 
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no accideni .5 Yet even the dominions and 
colonics are not quite the homeland: not 
quite the county or the town, the parish 
or the church which mothered their body 
and soul and actually planned part of 
itself abroad and still rules them from 
the '‘homeland.” Nothing quite reaches 
the proud level of the indigenous: these 
are Gods own, destined to l)e right 
whether they act or forbear, are consis¬ 
tent or inconsistent, slay or give life, break 
the Commandments or keep them. They 
echo—perhaps they inspired—the famous 
toast of Commander Stephen Decatur. 
United States Navy: "Our cauntr>'l In her 
intercourse with foreign nations may she 
be always right; but our country right or 
wrong!” 

Nevertheless, noblesse oblige: the sta¬ 
tion requires sacrifices. National unity, 
which is the first foundation of national 
strength, must be preferred to other goods; 
one must submit to heavy taxation and 
not actually revolt; one must see the 
House of Lords brought low in esteem by 
a crowd of newfangled peers and simply 
bite the lip; one must see the imperial 
services surrendered to natives and others 
no better, and must bide one's time; from 
1945 one must even submit, accepting the 
principle of Parliamentary sovereignty, to 
a detested Labour government’s policy of 
nationalizing the basic industries—but the 
nation must not be rent asunder. Yes! 
The Crown itself must be constrained to 
the service of national unity, even when 
that means the forcible retention ok an 
alien population within the state, as when 
the Crown was dangerously counseled to 
use its veto power to overcome the Home 
Rule Bill. For behind all is the desire 
for dominion; and to lose Ireland was a 
prelude to weakening the bonds of the 
Empire. Moreover, how dangerous to 
national existence to have a weak, perhaps 
a hostile, power so near the English 
coasts! It is right to divest others of self- 
government if it will cause you any dan¬ 
ger. Now aliens are always a danger: they 

A This attitude is well expressed in his sub¬ 
sequent speeches on Buimese independence. 
Cf. Parliamentary Debates, November 5, 1947, 
col. 1S47IL 


have strange philosophies, necessarily is^ 
suing from their queer racial composition. 
It is not wrong to regard them with a 
tolerant and patronizing amiability when 
they are useful and amusing. After all, 
foreigners cannot be expected to know 
the English language or to understand 
English customs and "good form,” but 
they can be useful and amusing. And if 
they arc adequately kept in chains, or not 
taken really seriously, and if one is vigi¬ 
lant to detect and destroy the signs of 
corruption and treachery, then use may 
be made of them. 

The recurrent motif of Conservative 
policy has been the need of a privileged 
governing class. 'I'hey believe that there 
are people who have the skill and the 
right to govern independently of the 
popular will. They are suspicious of arith¬ 
metical majorities of the citizens en masse, 
and w'cre in bygone times the advocates of 
"virtual" representation and the repre¬ 
sentation of "communities" rather than 
individual pe rsons (See p. 222 ff.). To the 
last they defended the right of representa¬ 
tion of the universities, as an offset against 
the dead level of mediocrity which the 
principle of "one man. one vote" would 
produce.® On their lips more than on any 
others is the assertion that there is some¬ 
thing called the "real will” of the nation 
distinct from the transient will of the ma- 
Jority .7 From the end of Elizabeth's reign 
they insisted that government is, of right, 
the possession of the king and, naturally, 
of the advisers he calls to his counsel. It 
is true that following Bolingbroke, many 
argued that the king was to be a patriot, 
a philanthropist, but this argument is 
remote from the doctrine of government 
by consent. It has, indeed, been used to 
bolster up the most nefarious tyrannies, 
as, of course, it is the standing argument 
to establish them. 

When the Tories cried out for Parlia¬ 
mentary reform—as they often did in the 
seventeenth and eighteenth centuries— 
it was to spite their Whig rivals by exclud¬ 
ing Dutchmen and Whigs from office by 

® Cf. p. 231 above. 

^Cf. p.418 below. 
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Place Bills, and. by shortening Parlia¬ 
ments, to appeal to the people more often, 
thus threatening the hold of the Whigs 
over Parliament and the Crown.* But 
when it came to any serious partition of 
political power with any body in the 
nation not sanctioned by long usage or 
controllable by wealth and influence, the 
matter was differently viewed. So fierce 
an opposition was engendered in 1852 
that the country was all but wrecked, and. 
equally calamitous, the House of Lords 
all but swampedi Reason and utility 
challenged traditions long accepted and 
pleasant for those with hands upon the 
IcversI A matchless and envied constitu¬ 
tion was to be unbalanced! The mob was 
to be let in, under the name of Democ¬ 
racy, and it was quite clear from the 
experience of France that this meant dis¬ 
order and a universal leveling! Property 
itself, no longer a stabilizing force, would 
be swept aw'ay! 'T hold it as a maxim that 
every government which tends to separate 
property from constitutional power, must 
be liable to perpetual revolutions; for 
power w^ill always seek property and find 
it." But the Tories have been swept along 
by the tide of time and necessity, and in 
1807 they themselves forestalled the in¬ 
evitable, trafficking time for popular grati¬ 
tude. Yet they have followed, not led, the 
march towards universal suffrage, and 
with lamentations.* They, also, are the 
last to accept the doctrine of the member 
of Parliament as delegate,^® especially if 
dependent on trade unions. They arc the 
last to assert the po$.sibility of an enlight¬ 
ened democracy, and insist more than any 
other party upon the ignorance of the elec¬ 
torate and its unfitness to govern, and 
more, the natural impossibility of its ever 
being able to govern, since this ability is. 


sCf. G. S. Vcitch, Genesis of Parliamentary 
Reform (London, 1913); Thomas fi. Macaulay, 
History of England (London, collected works, 
] 866 ). 

*So, too, in regard to women’s suffrage and 
the age qualificatioii for voting, 

1® Cf. G. Lowes Dickinson, The Development 
of Parliament during the Nineteenth Century 
(London, 1895), p. 77 ff.; cf. more recently, 
L. S. Aniery, Thoughts on the Constitution 
(Oxford, 1947). 


apparently, derived from hereditary talent 
to be found only in the descendants of 
those w^ho have so far enjoyed governing 
power.” This, again, leads back to a fun¬ 
damental tenet—that there is virtue in 
heredity, more than a presumption, that 
he who is born of socially powerful and 
w^ealthy parents has qualities above the 
average, rightfully entitling him to govern 
others. I’hey incline to independent ex¬ 
ecutive leadership, as trustees for the peo¬ 
ple. Therefore, too, the inveterate defense 
of the House of Lords, and the belated 
search for utilitarian arguments in its de¬ 
fense in an age when everyday facts, as 
well as biological theory and historical 
research, have spread the view that the 
doctrine of "blue blood" is solemn non- 
sense.12 Therefore, also, the disbelief in 
the right of self-government for other peo¬ 
ples, especially those within the Empire 
w^ho are loo weak to enforce their rights. 
Not that the Tory is always wrong in this 
view—but he insists on it with much 
greater emphasis as an inevitable and ir¬ 
remediable fact, than do Liberals and 
Socialists. 

Other parts of this study have shown 
that in the nineteenth century, men be¬ 
came increasingly occupied with the pur¬ 
suit of a high standard of living by new 
methods of production. Almost con¬ 
currently, equalitarian ideas became wide¬ 
spread, and social sensitiveness to the 
misery of the poor caused the commence¬ 
ment of a movement to establish a mini¬ 
mum of comfort, economic safety, security, 
education, and health. What was the Tory 
response? IVo fundamentals were in¬ 
volved: private property and state inter¬ 
ference. 

Conservatives have been fierce de¬ 
fenders of private property, and this 
against the two main forms in which it 
can be practically attacked by the state— 
taxation and control^of use. Conservative 
taxation theory has recognized the right 


” E.g., Sir Henry Maine, Popular Government 
(London, 1886). 

12 Cf. A. F. Pollard, The Evolution of Parlia^ 
ment, 2nd edition (London, 1926), Chap. XV. 
Cf. also Parliamentary Debates, October 28, 
'947» 7>5 ff- 
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of the state to take the least obtainable 
from private pockets, and has been the 
inveterate foe of direct taxation in all its 
forms, on income, land values, and lega¬ 
cies. It has attempted to create a circle 
which is sacredly beyond the reach of the 
state, for, as we have remarked, it w'ill not 
have national unity and strength at any 
price. It has attempted to sliow, with some 
success, how the whole state suffers from 
the fru.stration of certain instincts, like 
acquisitiveness, enieiprise, and family af¬ 
fection, by heavy taxation. It has ever been 
more friendly to indirect taxation, which 
tends to act degressiveJy and to put the 
burden on tltose who least can bear it. 

Further, Conservative taxation theory 
has denied the right of the state to limit 
the uses of private property.It is true 
that a number of Tory philanthropists 
have devoted ihein.selves to social re¬ 
form —early factory legislation being the 
first example of this, the promises of 
Tory democracy its middle period, and 
comprehensive social insurance and pen¬ 
sions, the most recent tribute. All of these 
.subjected properly to state control. But 
for the most part they were conceded only 
after a period of electoral and Parlia¬ 
mentary agitation, not at all willingly from 
the conviction that a measure of justice 
might produce a better England, but out 
of a spirit of part surrender, part charity, 
when action had become inescapable. 
Even during World War II the Tories 
were obstinately unfriendly to social se¬ 
curity and family allowances. In regard to 
the latter they preferred to offer school 

13 Cf. the fierce insistence on the game laws. 
The question of reform is coiiiinented on by 
A. V. Dicey, Law and Public Opinion in Eng¬ 
land^ 2nd edition (London, 1914), pp. 87-88. 

Cf. A. V. Dicey, ibid., p. 220 ff. 

13 Lord Hugh Cecil, Convervatism (London, 
1912); M. Wilkinson, Tory Democracy (Lon¬ 
don, 1928), Chap.s. 2 and 3; W. F. Ruckle and 
S. £. Moneypenny, Life of Disraeli (London, 
1929); and W. Siciiel, Disraeli (London, 1904); 
Winston Churchill, Life of Lord Randolph 
Churchill (London, 1906); C. Driver, Richard 
Oastler (New York, 1946); Keith Felling, His¬ 
tory of the Tory Parly, 1640-iyi^ (Oxford. 
1924); M. H. Woods, History of the Tory Party 
(London, 1924); and G. G. Butler, The Tory 
Tradition (London, 1914). 
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meals to the child rather than money 
allowances to be spent by the parents. 
The theory is plain: no one has a right 
to demand these things; it is better not 
to give, for this will sap the springs of 
individual enterprise and virtue, but if 
anything must be given, let it be given 
of charily and not of right. In our own 
day the defense of private property, which 
was once a principal tenet of the Liberals, 
has become vested mainly in the Con¬ 
servatives. They remain its adamant de¬ 
fenders. This attitude was most clearly 
.seen at work in tlie problem of the coal 
industry', and in that of municipal and 
private industry generally. It was found 
that the coal industry could not attain 
anything like its full efliciency without 
reorganization which, by reducing compe¬ 
tition and amalgamating the private 
property units of production and distri¬ 
bution, would avoid tremendous waste. 
Conservatives were the constant and vig¬ 
orous defenders ot the inertia of the coal 
owners: tJn* pits were private property, 

hence no one had the right to interfere 
with their management. In the crucial 
election of 1945, the Conservative policy 
proini.sed little more than investigation of 
monopolie.s, while its general theme closely 
followed llayek’s Road to Serfdom.^"* It 
has always been the curb on the power of 
the trade unions and is the strongest op¬ 
ponent of the “closed shop.” 

'I’hc Tory, at one time state interven¬ 
tionist, is now the defender of laissez faire 
and the “individual.” Most people who 
are well endowed with all that they want 
of wealth, education, and pleasure are 
inclined to insist that they are better left 
alone, and if they resist statutes restrict¬ 
ing individual rights for themselves, the 
rights arc available to the poor and the 
middle class if they want them. It cannot 
be denied that Toryism is embraced and 
propagated by such people. They are not 

i«Cf. evidence of the Duke of Northumber¬ 
land before the Coal Industry Commission, 
1919 Cmd. 560, V0I. II, Reports and Minutes 
of Evidence, pp. 621-31. 

17 Cf. R. B. McCullum and A. Rcadman. The 
British General Election of 194$ (Oxford, 
^ 947 )* P- ^ 
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ungenerous in unprompted giving, that 
is, when they may do as they like to do; 
but state command is anathema. Hence 
the Tory hatred of oflidaldom, which it 
calls, and teaches others to call, bureauc¬ 
racy: less competent than private people, 
usurpers, eaten up with routine, danger¬ 
ous to liberties, extravagant.^® Now all 
these things are true in their time and 
place; they are false as well. But to the 
Tory they are an almost unchallengeable 
creed because officials are the instruments 
of state activity. Is the state, then, to do 
nothing? 'I'he Tory docs not h(>ld this 
view. I'he slate is to establish and not to 
disendow a church; it may tall, by con¬ 
scription even, for the lives of its citizens 
when danger threatens; it must protect 
property. Nowadays, it may by protective 
tariffs divert tlie whole natural course of 
industry and commerce in order that 
“national*' ends may be ]nnsucd, nor 
must one let the condition of the people 
sink dangerously low. Nor ought one to 
give free play to disruptive tendencies 
within the state, like the trade-union 
movement, or permit the untrammeled 
advocacy of strange doctrines like com¬ 
munism. It was never the progressive party 
where education was concerned; and in 
the Education Act of 1944 it insisted on 
including religious teaching in the syllabus 
of the elementary schools. 

In the elections of and 
Conservative party, by astute election¬ 
eering tactics, managed to stave off a 
Labour government. It stayed in office to 
the end of World War II (from May, 1940 
in coalition with Labour and Liberals), 
finally with Mr. Churchill, an unorthodox 
Conservative, as leader in place of Neville 
Chamberlain, who as a City man, whereas 
Mr. Churchill was an admirer of heroes 
rather than City men, was much more to 
the heart of the regular Tories.^® In the 
election of 1945, its unpreparedness for 

i®For a moderate view, Lord Eustace Percy, 
Government in Transition (London, 1934), 
Chap, V; for an even more liberal view, see 
Eyre and Spottiswoode (publishers), Some 
Proposals for Constitutional Reform (London, 
1946), by “A Group of Conservatives.” 
i®Cf. Keith Felling, Neville Chamberlain 
(London, 1947). 


war, its preference of the “dole” and the 
“means test” to great public-relief works 
to combat unemployment, and its tolerance 
of Mussolini and even Hitler, caught up 
with it. Wartime sufferings had sharpened 
the memories of the British masses.*® It 
had lagged behind the times in its stub¬ 
born refusal to see the vast ideological and 
social changes. In that election the party 
received some 8.66 million votes and ob¬ 
tained 189 seats. But Labour won 11.99 
million votes and 393 seats. 'I'he Liberal 
Party won 2.23 million votes and 12 seats. 
T he Communist Party won 103,000 votes 
and 2 scats. 

It is difficult to conceive a policy which, 
within some decades even, might win back 
lor the Conservatives enough Aoies to sup¬ 
port a solid government. A fortunate and 
timely exploitation of errors made by the 
Labour goveinmetu might succeed; but 
a considered series of measures satisfactory 
to a majority of the people—nol This 
view^ leaves out of the reckoning the more 
sensitive social conscience of the younger 
men of the party: but the Labour move¬ 
ment gives abundantly already what these, 
at most thirty or forty of the Conservative 
party, are prepared to offer. 

Yet two things are important. The 
difference beiw^eeii the Labour and the 
Conservative votes is roughly 3 million. A 
large proportion of these are fluid voles, 
especially of the “white collar” middle- 
class groups. They could fairly easily go 
Conservative, once they had obtained eco¬ 
nomic security and the increased social 
services promised and provided by Labour. 
Many Liberals could go Conservative and 
carry with them the middle class, politi¬ 
cally fickle as it is. Further, the Conserva¬ 
tive party has declared its intention not 
to repeal the nationalization of the Bank 
of England, the coal mines, inland trans¬ 
port, electricity and gas. telecommunica¬ 
tions and civil aviation; and it is fully 
committed to the social security and social 
service measures already instituted whether 
before or since the Labour government. 

80 Cf. ”Cato,” Guilty Men (London, i943), 
and "Gracchus,” Your M. P, (London, 1944). 

81 Cf. The Industrial Charter, statement by 
the Conservative party, May, 1947, 
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Liberalism. The Liberal treed is more- 
an amalgam tlian the Conservative. This is 
easily comprehensible, for the party of con¬ 
servatism and defense is not. like the party 
of attack, compelled to seek new w’capons 
and justification. But the very essence of 
I.iberalism is openness to new experience 
and the vindication of free grow'th. It be¬ 
gan in the religious struggles of the Refor¬ 
mation when the right of individual judg¬ 
ment and testimony in matters of faith 
was asserted, and developed soon into an 
assault upon the notions of a state Church 
and arbitrary government. These have re¬ 
mained fundamental propositions in the 
latest history of the party, its new and 
radical elements of the nineteenth century 
supporting them by personal character 
and inteiests. The machinery of govern¬ 
ment has been a constant interest of Lib¬ 
eral thinkers because therein they have 
seen the potentialites of freedom or des¬ 
potism, Their quintessential preoccupa¬ 
tion, the axiom of their existence, has been 
the ultimate and transcendent value of the 
individual personality. This stands out 
clearly in the careers of Gladstone, As¬ 
quith, and Lloyd George and, in the time 
of Locke and the Revolution was expressed 
in the doctrine that individuals freely 
make their government and assign to it 
only as much power as they think good. 
The theory was the product not of ex¬ 
perience but of a wish, and that wish has 
unified and determined Liberal faith and 
policy. 

The individual is prior in importance to 
the state. Only in the individual appear 
the principles of growth, of initiative, of 
creation, and the possibility of really as¬ 
senting to its validity in other people. The 
ultimate goal of existence is to produce 
the greatest number of perfect individuals. 
The pattern is not to be dictated by those 
with coercive power, but freely accepted 
by discussion, reasoning, and judgment, 
for no one can say for certain who.se truth 
is more valid, more beautiful, more vital¬ 
izing. The only hope, therefore, of discov¬ 
ery. lies in an equal opportunity for all to 
utter and evolve. Organized restriction, 
which prevents the destruction of this op¬ 
portunity, must be reduced to a mini¬ 


mum.22 Its life breath is the impossibility 
of knowing all that is latent in human na¬ 
ture, the strong hope that what is there is 
good and will prove so. and the belief -hat 
without freedom nothing valuahle tan 
arise and that variety which proceeds from 
liberty is pnHhictive of a more beautiful 
world than any imposed uniformity. How 
has this generosity and optimism been ap 
plied in Engli.sh politics by the party 
which is founded upon it? 

It has not denied nationality and race— 
their beauty and the necessity of their 
preservation. Patriotism is the <>pportunity 
of service and the motive to free collabora¬ 
tion. It is a suppi rt and stimulus to the 
full growth of that peculiar difference 
which inheres in each special ethnic por¬ 
tion «)f the human race. It deserves defense 
and encouragement, for none can under¬ 
stand and promote it so well as those who 
naturally and freely share its biological 
and cultural heritage. It may even tran¬ 
scend the limits of its own frontiers, offer¬ 
ing a guic^.e to those whose condition or 
reason leads them to accept it. 7 'hus it can 
have a mission, but not an imperialist mis¬ 
sion. It may teach but not coerce. And if 
it .should mistake the point where educa¬ 
tion becomes coercion, or find itself bur¬ 
dened by an Empire made by others, then 
its duty is to prepare the subjugated peo¬ 
ples for their freedom. Nor is it right to 
safeguard one’s own civilization and na¬ 
tional strength by “unduly” placing bonds 
upon those of other nations. But “unduly” 
has not been interpreted in as liberal a 
sense as the general tenets would lead one 
to expect: it has rarely received the inter¬ 
pretation placed upon it by the Conserva¬ 
tives, but it has not seldom approximated 
to it. It was Liberals like John Morley 
who prepared India for freedom and ad¬ 
vocated Irish Home Rule .23 

Human salvation may possibly come 
from some source other than ourselves. 
The civilization of others is to be respected. 
When they threaten our own in the ex- 


22 Cf. Chapter 5 on democracy; and also the 
attitude of mind expressed by William James, 
Let lets (London, 1920), Vol. II, p. 100. 

2»Cf. John Motley, Recollections (London, 
1917). Vol. II. 


[318] 



ENGLAND: CONSERVATIVE AND LIBERAL PARTIES 


treme we may be forced to self-defense. 
That is a traffic necessity and not one 
over wliich we can rejoice; and it docs not 
justify the piling up of armaments. On the 
contrary, lor two reasons it requires that 
every cflort be made to establish machinery 
for world understanding in order that all 
the ads of compromise and the mutual 
promise of toleration may be exhausted 
first. "I hose reasons arc, first, that to kill 
each other is not to settle anything except 
that one side has caused the other to sur¬ 
render, that the aftermath in terms of hu¬ 
man habits of force and discipline is evil, 
and, strnnd, tliat annaments arc costly and 
every pound spent upon them by the state 
is a deprivation of individual liberty. 
Every means of international understand¬ 
ing and harmony is to be adopted; and 
this end is served as much by free trade, 
which avoids economic friction, as by the 
machinery of conciliation and interna¬ 
tional justice. 

From the rise of the new industry and 
commerce, Whiggism received the impulse 
which caused it to bcccjuie Liberal and 
sometimes Radical, and to overthrow the 
monopoly of political power of the landed 
inteiesfs by the passage of the Great Re¬ 
form Bill and the refor ni of the municipali¬ 
ties. 'Flic economists and political scien¬ 
tists who provided that impulse were not, 
and perhaps could not be, siilFiciently 
aware of the difficulties inherent in the 
full gospel of laisse/ faire applied to in¬ 
dustry and commerce. But their influence 
made for free trade on the ground that 
thercl»y every country jiroduccd what it 
could most economically produce. In other 
matters they saddled their party with a 
doctrine w'hich was destined to be its dow'n- 
fall at the turn of the twentieth century— 
that is, the doctrine that the “invisible 
hand** of competition would produce a 
harmony of economic interests, the great¬ 
est happiness of the greatest number being 
thus securable. The accession of strength 
from the commercial and industrial mid¬ 
dle classes, schooled by a long experience 
of the glorious result (for them) of self- 
help, further emphasized the force of the 
dogma. Liberalism had not faced this dif¬ 
ficulty: awful misery, and even death, is a 


necessary incident of the state which is so 
designed as to let the strong win. We do 
not know what a really liberal civilization 
would produce in the long run, when the 
unsuccessful had been destroyed by the 
rest. It might be very fine, or nor. No one 
know's; no one can guess; and even the 
greatest liberal philosopher, Rant, never 
made an attempt to find out. But w'e do 
know that men rcfu.se to be trampled 
dow'n, that onlookers are smitten with 
compassion, and the result is social con¬ 
trol. 

Bullied and preceded by tlie 7 ories, and 
harassed by voters, liberalism has become 
increasingly socialistic; once the promoter 
of competition, it has become its regulator. 
The scales must be equal to give the re¬ 
sults which liberalism predicts. 7 'hc good, 
in short, is to be obtained by regulation. 
7 'he good, how-ever. is still the greatest in¬ 
dividual development of the greatest num¬ 
ber, and the empha.sis is still laid upon 
the fortune of the individual. This is the 
toiuhstonc of all regulation; and the bu¬ 
reaucracy which is the necessary accom- 
panimerU of regulation must be popularly 
controlled, and liberalized by the nature 
of its education. 

Property w^as once as sternly defended 
by the Liberal as by the 7 'ory party; for 
each was the party of the propertied, and, 
if anyihing, the 7 ories were willing to rec¬ 
ognize that properly liad some obligations, 
while the Liberals of the early nineteenth 
century believed that charity was demoral¬ 
izing. Liberalism has. however, softened in 
this respect and, much more than the 
Tories, believes in the righteousness of 
considerable national expenditure for the 
provision of a minimum of amenities for 
the poor. Indeed, the years from 1906 to 
1914 saw the introduction of important 
social legislation, the severe taxation of in¬ 
come and legacies, and the practical be¬ 
ginning of a policy of economic equality, 
social security (unemployment and health 
insurance, old age pensions, school meals), 
and housing. The Liberal government of 
1906 gave strong status to the trade unions. 

It effected a major constitutional amend¬ 
ment by reducing the legislative power of 
the House of l.ords. Sir William Beveridge, 
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author of iht* i().i2 report on social secur¬ 
ity, is one of the leading mciubcrs of the 
parly. In the h).s<j’s it produced plans for 
full ernployiiicnt. By 1945 24 the party 
came very close to Labour in all except 
“over-all planning.’’ and it even favored 
nationaJi/ation of the coal industry—yet 
tliey disbelieve in the Conservative prom¬ 
ise to curb monopoly, and would attempt 
regulation, failing which they would na¬ 
tionalize the industries.2-'i This change is 
too late, however, for the party's survival 
as a significant force. It claims to be free 
of entanglements with vested interests, 
whereas the other jiarties are tied. 

There is a clear and cm])hatic difference 
between the 1 ory and the Liberal creeds. 
Each stood and stands for a diflerent view 
of human nature and its possibilities and 
the extent to which, and the reasons why, 
it should be free of control by the com¬ 
munity. Ihe desire to win victories for 
their general iht?oi ies and office for them¬ 
selves has sometimes caused them to carry 
out each other’s policies, but this has never 
been done for long, or in any really seri¬ 
ous matter. 

Sources of Consenmtive and Liberal 
Support, Who have followed the Conserva¬ 
tive and Liberal parties at different peri¬ 
ods? "I'he strength of the Tory party since 
the Reform Bill has always been in the 
rural counties and Scotland.^o Ihis does 
not mean that it has been badly supported 
elscwhere .27 But the counties have been 
peculiarly Tory, for the land has been the 
source of both wealth and social prestige; 
it has bred rich men and attracted them. 
Further, the peculiar dependence of the 
church and the agricultural laborer upon 
the squire, strengthened by the laborer's 
ignorance and the belief that loss of em¬ 
ployment would follcjw upon independent 


24 Cf. Walter Layton. A Fighting Faith (Lon¬ 
don, 1945). 

28 Cf. Liberal Party Commitiec. Monopoly 
(London, 1915). 

20 Cr. the geographic distribution of the vote, 
given in the form of a map by The Times 
(London) immediately after each general elec¬ 
tion. 

27 Cf. H. Gosnell, Why Furnpr Votes (Chicago, 
1930). p. 14 ff.: and Kichbiel. Geographical Re^ 
view, December, 1916, pp. 419-32. 


voting, swept hundreds of thousands into 
the Conservative camp. Ignorance, char¬ 
ity, and snobbery cemented the workers 
in the country to the party of the rich 
men. Protection and the relief of local 
taxation were the gifts of the party to its 
supporters—and the inaimenance of the 
Church of England. The issue of free 
trade once settled, the upper middle class 
of manufacturers steadily went over to 
the Temes, until nearly all the interests 
with properly have moved into that party. 
Many were attracted, also, by imperialistic 
and aggressive foreign policy, for this ap¬ 
peals to many people, besides promising 
economic opportunities abroad, such as 
markets, concc.ssions, and openings in for¬ 
eign and colonial administration for sons 
who have been brought up on an income 
which they cannot earn in equal competi¬ 
tion with otiicrs at home. 

What interests now support the Con¬ 
servatives?—banking, finance, investment, 
insurance, manufacturers, brewers, land¬ 
lords generally and owmers of large agri- 
cukural estates, the chief newspaper 
chains, the wealthier members of the pro¬ 
fessions, most high officials (especially 
those retired after imperi.rl and military 
ser\'ice), the middle and upper ranks of 
the Established Church, the shopkeeping 
groups, some working-class disgruntled 
voters not at ease with a trade unionism 
that includes the masses whether skilled 
or unskilled, and some who are authori¬ 
tarian and imperialist. A substantial num¬ 
ber of “white-collar" workers sway to and 
from the parly, as each election raises 
hopes or reveals fears in the economic and 
foreign situation. 

A vast number of people are attracted 
by the simple appeal of the stability and 
unity of the country. The suburbs—the 
home of superior clerks and the middling 
independent professional or business man, 
whose whole being is founded upon his 
inherited or acquired superiority—and the 
seaside resorts in the South arc Conserva¬ 
tive strongholds. They cannot admit the 
dcKtrine of equality. Thousands of work¬ 
ing men and women are overruled by the 
splendor of the Crown, the history of the 
Union Jack, the deeds of the Navy. They 
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are nationalist without knowing why, be¬ 
cause so many of us are proud without 
knowing why. Snobbery and charity win 
thousands. Others arc disgruntled. 

It should not be left out of account 
that the figures of voting themselves show 
that perhaps one third, perhaps even more, 
of the followers of Conservatism have no 
direct economic interest in the success of 
the party. But it is, of course, difficult to 
say how tar the claim that employment and 
high wages are to be assured by Tariff pro¬ 
tection brings followers. VVe cannot argue 
that the l ory party is a class party, if by 
class is meant a group founded entirely 
upon economic expectations. Ihe lory- 
party is a spiritual party as well as an eco¬ 
nomic party: for a large part of its fol¬ 
lowing gcmiincly seek satisfactions other 
tliaii the mere increase or defense of their 
riches. 

The Liberal party is, in the towns, fol¬ 
lowed by the middle- and lower-iniddle- 
class professional men and women—shop¬ 
keepers, small craftsmen, and the like— 
who are employers of lafior on a small 
scale but who are not much affected by the 
economic policy of the Conservative party 
and cherish an affection lor free trade 
common among those who are in fairly 
direct touch with their consumers. Many 
are Nonconformists. A working-class vote 
is presumable also, since the liberal 
and radical clubs still attract clerks and 
artisans who dc.sire the .schemes of social 
amelioration and economic renew'al pro¬ 
moted by the Labour party, but are un¬ 
willing to leave the older party which pre¬ 
tends so much respec t for individual free¬ 
dom. A section of the people with much 
social generosity and considerable per- 
.sonal hope from state intervention think 
the Labour party dangerous and the Tor¬ 
ies insensitive. The I.iijeral philosophy of 
self-reliance and toleration is a powerful 
attraction to those who have come, by ex¬ 
perience or education, to realize the im¬ 
portance of human personality, freedom, 
and peace. Liberal strength is very evenly 
spread everywhere: it is most marked in 
Devon and Cornwall, Wales and Scotland 
(the rural areas), in the seaside resorts and 
pleasant towns, and in the big cities of the 


Northeast and Northwest. To sum up, I 
should say that the Liberal following is 
now rather a residuary collection of ele¬ 
ments which cannot ffnd a comfortable 
home in either of the two extremes, much 
of its present strenglli coming from the 
traditionary allegiance once given to free¬ 
dom and harmony as applied to the church, 
foreign affairs, tariffs, the franchise, and 
civil liberties. Until 1945 there was still 
a powerful attraction in Lloyd Geoigc, 
both as a fighting figure and as an advo¬ 
cate of the interests of the land. 

The decline of the Liberal party may 
be seen from a comparison between its 
seats in the Commons in its heyday and in 
the last four elections: lyofi—397; 1911— 
271; 1923—158; i 929 -“. 5 <h’ J 93 »—'37- 1935 
—21; 1945—12. It is the passing of an age. 
T he humatiitas of the L.ibcral party in the 
tw'cntieth century needs incarnation not in 
laissez faire but in positive govcinmental 
ways and means. T he soul of the Liberal 
party has entered into the Labour party. 
It is also a tribute to the good parliamen¬ 
tary .sense of the British electorate that it 
would not chance losing the effect of its 
votes by casting them for the Liberal 
party, whose pewtrs (though it put up 300 
candidates) were app *rentlv nisuffidcnt to 
fulfill its promi.ses; they mainly went La¬ 
bour in J945. and they might return and 
some be forced to the Conservatives by 
nationalization. 

England: labour v vrty 

TTie Labour party was created as a chal¬ 
lenge to both the old parlies. Quite early 
in llie iiincteciith century, certain men 
had seen that to rely upon the existing 
parties for any great alleviation of the 
workers’ condition was only to court dis¬ 
appointment. The Chartist moyenient was 
the first attempt of workingmen to lead 
workingmen to the assault upon political 
power. Why could they not leave the old 
ixirtics to their owm evolution, trusting to 
the competition of one party with an¬ 
other to give the workingman what they 
thought was his due? Manifc'stly all de¬ 
pends upon what was considered his due. 
The general theories of the older parties 
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may have been valuable for all men, but 
the groups who controlled them kept the 
values for themselves. 

Soaa/ Equality. What, then, was to be 
done? The front and center of social in¬ 
equality and demoralization lay in eco¬ 
nomic inequality. T hey who had the ma¬ 
terial inearis controllctci society and many 
of its spiritual manifestations, for man is 
a greedy animal and will sell his noblest 
hopes, will even marry and breed, for 
money. All socialist thinkers have insisted 
upon the economic determination of so¬ 
cial development, but Karl Marx, in a 
thesis which has been named the materi¬ 
alist conception of history, made it totally 
determinative of moral and political con¬ 
sciousness. 

An important truth resides in this, but 
it is not the whole truth—certainly not for 
the British Labour party, for this has its 
vital roots in the Christian religious faith, 
stemming from the Nonconformist Chap¬ 
els and the Christian vSocialist groups of 
the nineteenth century. Its bible is the 
Bible, not Karl Marx’s Das KapitaL Par¬ 
ties seize upon broad and vital truths first, 
and acknowledge the reservations later. 
Economic inequality was the most power¬ 
ful aigumcnt upon which to build a party, 
precisely because its truth hardly needed 
any demonstration to great masses of men, 
women, and children who dwelt in a so¬ 
ciety, the livelihood of which w^as made by 
tliat combination of machinery, factories, 
and management by private property own¬ 
ers, called the capitalist system. That sys¬ 
tem must be abolished, or closely and rig¬ 
orously directed, for while it exists there 
can be no real equality, no real self-de¬ 
termination, no culture free from distor¬ 
tion, no collectively determined creation 
of anything valuable. 

It was quite clear that mere discussion 
and argument would not persuade the 
leaders of the old parties into approval of 
this conception of history or politics, and 
into teaching their followers that change 
was desirable. At the most, the ugliest 
forms of misery were cured by health and 

28 Cf. M. B. Reckitt, Maurice to Temple 
(London, 1947). 


building regulations, which certainly cost 
money, and by occasional concessions of 
education, by the regulation of hours and 
conditions, by the payment of labor, and 
by the provision of public assistance. But 
all w'as done after a struggle, and not 
much, on socialist assumptions, even then. 
For the truth was that those who had a 
monopoly were not prepared to give it 
up until they were compelled. They could 
prove that they themselves had made some 
of their wealth, if not all of it, discounting 
the opportunities and the security main¬ 
tained by the lawful behavior and the in¬ 
ventiveness of their fellow citizens. They 
could even show, with truth, that accumu¬ 
lation had vastly stimulated industrializa¬ 
tion and economic development, and that 
this vras of benefit to the whole country. 
They could persuade themselves that they 
were of a biologically superior stock, either 
by heredity, when the fortune had been 
inherited, or of thencselvcs, when they had 
built their own fortunes; and their phy.s- 
ical appearance and educated manner 
gave a semblance of truth to such a claim, 
for they ate more and belter food. What I 
Give to other people's children opportuni¬ 
ties as good as to their own? Allow their 
own children to go to publicly provided 
.schools? Not pass to them those advan¬ 
tages of culture and cash that would pro¬ 
tect them from the competition of the 
strong, and sometimes, if necessary, even 
from the full rigor of the law? It would be 
unnatural. So, indeed, it is; and every 
great reformer from the times of Plato 
and Christ has been dismayed by the 
granite crags of property and family, 
which, in other words, are nothing other 
than self-preservation and self-develop¬ 
ment. Few people will surrender these 
things out of rational reflection that the 
result may be a good society; society offers 
too few tangible securities for such a prom¬ 
ise. 

What we have so far described is the 
general attitude which caused socialist 
revolt against the existing state of society. 
But the oiganizers have not been able to 
lead vast bodies of men and women to an 
unqualified and immediate acceptance of 
all their tenets. For the Labour movement 
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was born into an electorate already divided 
between the older parties, already orga¬ 
nized in part to secure a measure of eco¬ 
nomic justice through its trade unions 
(waxing in strength in Britain since 
1801 2®), surrounded and impressed by im¬ 
perial obligations and foreign connections 
assumed in previous centuries by the old 
parties and permeated by the general cul¬ 
ture which tliese had supported. 

Stern and uncompromising as the faith 
is, it was born in a country profoundly 
habituated to parliamentarism, highly 
gifted for compromise. Its leaders firmly 
rejected reform by revolutionary methods. 
Its leaders were not proscribed or perse¬ 
cuted, as in Russia, into becoming an out¬ 
lawed class, irreconcilable altogether to 
the state in which they lived. I’he tradi¬ 
tions and institutions of English political 
life, created very largely by the liberal 
party and its radical wing, favored fair 
play and tolerance. The church and the 
universities felt their obligations for social 
justice; they gave life to the Workers' 
Educational Movement. 

I'he system, in short, was not impervi¬ 
ous to the socialist movement: this could 
live and thrive in the atmosphere on con¬ 
dition that it should sacrifice time. Its 
leaders and organization have been such 
that time was w^illingly sacrificed to avoid 
the tragic possibilities of destruction im¬ 
plied in revolutionary conflict. Neither 
the materialist fatalism of Marx nor the 
hatred that possessed Lenin vanquished 
their self-control. The essence of the move¬ 
ment's policy was to admit the continu¬ 
ance of the present state $0 long as the 
possibility of its ultimate attrition was 
granted and the necessary liberty allowed 
for progress toward its goal. From the first, 
the Labour movement recognized not 
only the inevitability of gradualness, but 
even its desirability. In English politicians 
and, it may be said, in the people as a 
whole, a strong sense has ever held sway 
that the material of the body upon which 
they are operating may be changed, wholly 

8 *Cf. S. and B. Webb, History of Trade 
Unionism (new edition, London, igzo), and 
Industrial Democracy (new edition, London, 
19*0). 


transformed, but it must not be destroyed. 
It is a recognition that, however strong 
the claim for change, something is owed 
to one's opponents. Most Englishmen 
have something of Edmund Burke in 
them: “Magnanimity in politics is not sel¬ 
dom truest wisdoni; and a great empire 
and little minds go ill together.” 

Foundation of the Labour Party, As a 
result, then, of many factors—parliamen¬ 
tary traditions, political liberty, a sense of 
obligation to the existing social, foreign, 
and imperial commitments, resolute and 
sane trade unions, and even infiltration 
of the Labour party by members bred in 
the traditions of other parties—the La¬ 
bour movement pursued the most oppor¬ 
tune path. I'his was the creation of a bloc 
of special Labour representatives in Par¬ 
liament, to be supported by a federal 
arrangement among the trade unions and 
socialist societies like the Fabian Society 
and the Independent Labour party. Until 
1918, then, the Labour party was an elec¬ 
toral organization composed of represen¬ 
tatives of various societies, but not of in¬ 
dividual members, without an olTicial body 
of doctrine, although it naturally drew 
this from extraparly sources, and from 
the Independent Labour Party and the 
Fabians. Its main concern was entrance 
into Parliament, when the old parties 
could be made to deliver immediate con¬ 
cessions to the working classes in return 
for votes. 

By 1918, the importance of the party 
had grown beyond this, and the aftermath 
of World War I seemed to offer golden 
opportunities of social reconstruction. T he 
old party system was badly .shaken, if not 
destroyed, and the war had exposed all 
the defects of capitalist civilization. The 
party reformed its composition and sought 
to state its aims in l.ahour and the New 
Social Order.^^ The reform of its compo¬ 
sition was show'n essentially in its appeal 
to workers “by hand and brain," and by 
its admission of individual membership. 
It c.stabli.shed its own research and propa¬ 
gandist organizations, not relying as for¬ 
merly upon the ivork done in these direc¬ 
tions by the constituent socialist bodies, 
so Published in igilC 
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However, the membership and weight 
of the party is still largely composed of the 
trade unions. In tliis respect we observe a 
difTereiue from tlie Continental and Amer¬ 
ican socialist parties. On the Continent 
there is a close connection, because it is a 
frequent, though not a constant, occur¬ 
rence that a trade unionist is a member of 
the Socialist party; but the parties are 
composed of individual membership or¬ 
ganized by local committees mounting in 
a pyramid to the central conference and 
executive. A member enters as a socialist, 
and not as a trade unionist: it is always an 
act of faith, not. as often in England, a 
perfunctory incident of trade-union mem¬ 
bership. This has an important effect upon 
the policy of the parlies: for, where so¬ 
cialism leads tlie trade unions, only par¬ 
liamentary exigencies limit the scope of 
socialistic doctrine and the speed of its 
realization; w’hile wdien, as in England, 
trade-union money and interests in coun¬ 
sel are so powerful, their owm policy and 
prejudices must be respected and their 
membership not shocked. Tliis, however, 
does not prevent the British Parliamen¬ 
tary Labour leaders and the wise men of 
the party, from stating their aims in clear 
and uncompromising terms. Thus the doc¬ 
trinal development during the interwar 
years and during World War II heavily 
socialized the thinking of trade unionists. 

The marked contrast between England 
and the Continent is that in England 
a comprehensive and consistent sociology 
has never been made the basis of all minor 
deductions of policy and tactics, and, in 
especial, the blithe ignorance of ihe Marx¬ 
ian theory or its good-humored pooh- 
poohing. Marx was indigenoii.s to Ger¬ 
many, and his and Engels* works appeared 
in the German language decades before 
they became accessible to English readers. 
Perhaps the Germans are especially fond 
of a theoretical justilication of their ac¬ 
tions. But English politicians, as the Eng¬ 
lish people generally, can always justify 
what they want in the prcKess of obtaining 
it, or afterwards. The English politician 
is less a theorist than a man of action, act¬ 
ing with the few materials necessary for 
the burden of the day, and no more. When, 


finally, Marx was translated, his theories 
mastered and set on their way, the Labour 
party had come under the leadership of 
those versed in two or three decades of 
Parliamentary opportunism, or those who 
were capable of a sound refutatii>n of the 
gospel. The men who have fallen under 
the domination of Marx are found outside 
the Labour party, among the small num¬ 
ber of communists. 

The Labour aims, then, consist of the 
fusion of two tendencies: the radical tend¬ 
ency entering from the Liberal party (the 
fundamentals of democratic government 
and civil liberties), and the socialist tend¬ 
ency. It would not be, at this moment, too 
misleading to say that the tenets of the 
Labour party consist of sincere liberalism, 
with the addition of very strong communa] 
safeguards against the waste and miseries 
incidental to laissez faire in the economic 
sphere.8^ 

Composition of the Labour Party. The 
Labour party is the offspring of the trade- 
union movement and a variety of “social¬ 
ist** tendencies and groupings, some with 
an origin centuries ago. But at the end of 
the nineteenth and the beginning of the 
twentieth, the trade unions made the 
party. What is remarkable about it today 
is the extent to which the trade-union 
leadership and following have become per¬ 
vaded with a sense of state which can be 
characterized as “democratic-socialist**: 
that is, neither a mere class outlook nor the 
blinkered vision of any single group of 
workers, but a comprehensive attitude to 
all objects of state life, international as 
well as domestic. It is the result of a dual 
process of political education, education 
by and wuthin the trade unions themselves, 
typified by the workingmen's colleges, 
which, in turn, were educated as well as 
supplemented by the non-trade-union or¬ 
ganization, the Fabian Society, founded 
in the i88o’s by the early socialists of the 
Independent Labour Party and made 
nation-wide by such men as the Scotsman, 
Keir Hardie. 

81 See The Old Order and the New Society 
(19.^2): and the short pamphlet Let Us Face 
the Future (April, 1945), which contains, in 
elTect, the policy for the election. 
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Today the party is a full fusion of af> 
filiated bodies—that is, mainly the trade 
unions—and individual members who 
have joined the local branches of the 
party. The National Executive Committee 
consists of 25 members: 12 trade unionists, 
7 members of the constituency organiza¬ 
tions, 1 member from the cooperative so¬ 
cieties, and 5 women members, of whom 
3 are from the trade unions and 2 from 
the constituency organizations. (In addi¬ 
tion, the leader of the party, in opposi¬ 
tion or prime minister, is a member 
officio.) The respective groups are elected 
each year by their own sections at the 
annual conference of the party, for the 
year, and are the chief executive author¬ 
ity of the party for that year. The separate 
nomination and election for each of the 
groups was instituted in 1937, up to which 
time the conference as a-whole had nomi¬ 
nated and elected, and therefore had al¬ 
lowed the overwhelmingly heavy vote of 
the trade unions to decide the non-trade- 
unionist representation. The party pro¬ 
gram is decided by the conference by 
two-thirds vote: but the conference is 
managed by the executive which receives 
and speaks on the resolutions .submitted by 
its constituent bodies three months in ad¬ 
vance. 

In 1947, 73 trade unions provided a 
Labour party membership of 4,386,074; 
649 constituency parties provided 608,487; 
6 socialist and cooperative societies pro¬ 
vided 45,738 members. The total member¬ 
ship was 5,040,299. Repre.sentation at the 
party conference is arranged so that each 
affiliated trade union has one delegate for 
each 5000 members or part thereof on 
whom affiliation fees were paid; so also 
for the constituency labour parties. They 
vote at the conference by casting one 
“card” for each 1000 members or part 
thereof for whom affiliation fees were 
paid. 

Thus six sevenths of the party member¬ 
ship is trade-union membership. Taking 
the statement of receipts for the year 1947 
the total was in round figures £315,000- 
To this the trade unions contributed in 
affiliation fees just over £96,000, and an¬ 
other £55.000 as party development dona¬ 


tions and also, say, £30,000 for election 
purpo.ses: in all £181,000, or about four 
sevenths of the total receipts. 

The trade-union weight of voting and 
finance in the party is overwhelming. 
Therefore, the democratic sense, the drive 
for and loyalty to a planned, equalitarian, 
and productive economy, as well as a 
tenacious hold on civil liberties, arc to be 
sought in the direct, original contribution 
of the trade-union members: but they 
have been enhanced, and ihe sense of 
obligation to the whole state is fostered 
by, the intelligentsia of the constituency 
Labour parties. 

In the election of 1945, the Labour party 
promised to nationalize the coal mines, the 
iron and steel industry, fuel and power, 
transport, the Bank of England and the 
control of investment, to give comprehen¬ 
sive social security, to ensure full employ¬ 
ment, to socialize medicine, to advance 
generous schemes of housing and educa¬ 
tion, and. where monopolies were other¬ 
wise unmanageable, to take them over. 
That program was rapidly and energeti¬ 
cally fulfilled in the most reformative five 
years since the passage of the Great Re¬ 
form Bill in 1832. 

Followers of the Labour Party. Who 
follows and composes fhe party? It is not 
all of the proletariat. For millions must 
vote Conservative and Liberal in the 
towns, and large numbers in the country, 
considering that the electorate consists of 
some 32 million and that the “gainfully 
occupied population" numbers about 20 
million. But it is sub.stantinlly .a proletarian 
body: that is, of wage earners in industry 
and agriculture. It also attracts the subor¬ 
dinate and middle ranks of the civil ser¬ 
vice, bccaii.se it is favorable to state activ¬ 
ity and bureaucracy and because it declares 
those general principles of cooperation 
and social justice which a civil servant 
already spends his life in applying, and to 
which he is morally, by temperament and 
profession, a subscriber. Since World War 
I, and even more since World War II, an 
appreciable number of higher civil ser¬ 
vants are included. Then its generous 
hopes of a perfectible society attracts many 
members of both wealthy and middle-class 
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families, with wliom social justice is a within the range of practical ^litics. It is 
strong passion, and who are the more because the party asserts that it stands for 

firmlv wedded to the party because they, these things, and because its present for- 

as leaders, have the leisure and wealth to tunes and activity are at least the promise 

pursue and study argument, and even of a morally and esthetically better wor , 

propaganda, without being required to that many follow it who have no direct 

make iniinediate and total sacrifice. The economic interest in its success. Numbers 

lower middle-classes, the white-collar of Church of England parsons and curates 

groups, have found attractive tlie policy are Labour, since they believe that the 

of equality of opportunity, especially in ethics of the New Testament receive more 

education and the chance of promotion heed in that party than in others. Quakers 

in the public services, as well as social have long assisted its chief counsels as well 

security. Agiiculiural laborers have also as voted for it. Nonconformity generally 
been pried loose from deference to the is tending rapidly away from Liberal to 
farmer and landlord. Labour. Roman Catholicism supports can- 

A heterogeneous mass of followers has didates according to the impression and 
been collected by a number of special ap- promises they make locally; it tends, at 

peals: teachers by the emphasis placed present, to help the Labour party in the 

upon education; pacifists by that on peace. poor districts since its congregations are 
Queer social misfits take refuge with the in need of succor,’® but suspicions of 

newer and hitherto pioneer yiarty which atheism and birth control militate against 

contains so many eminent critics of life, a complete adherence. Poor Jews are gen- 

Voung men from the universities come for erally friendly to the most “progressive” 

the thrill of social reform, and the ease not only of economic interest, but 

with which office can be obtained. Many because such parties have treated aliens 
others enter simply because they think generously and have not insisted upon 
that “something ought to be done,” and serious obstacles to their citizenship. But 
the older jiarties seem to have done so middle-c:la.ss and richer Jews of the second 
little.®* The poorer white-collar workers generation tend toward Conservatism, 
sway to and fro. perhaps a million of them though Liberalism is the political home of 
in to the party. Great strength comes many of these. 7 'he Jew has been particu- 
from the 20 million people served by the larly interested in, and affected by, the 

Consumers' Cooperative Movement. politics of the nation in which he is domi- 

The England for which the labour ciled, but this has been more emphatic, 
party appeals and works is not an England especially for the socialist movement, in 
which would be of benefit to the wage- Germany than elsewhere (a subject we 
earning class only. There are many other shall touch upon, p. 352 in the discussion 
ideals in its philosophy attractive to the of Gennan parties). In England ease of 
small salary-earning groups, and others assimilation has reduced the hostility and 
also. Indeed, it is uncertain whether the offensive-defensiveness of die Jew to the 
working class would follow with such vanishing-point. There is less anti-Sem- 
force and number if the full social vision itism. because there is less social coward- 
of such men as Owen, Morris, Webb, ice, in England than in any other country 
Shaw, or Bertrand Russell already came in the world. 

The Future of Democratic Socialism, A 

32 The members of the cooperative societies -- 

(that is, the Icinale ranks of the proletariat, 38 cf. the Papal Encyclical of 1931, Forty Fearj 
regarded from a consumer's standpoint) and Have Passed, and its fulmiiiation against 
the employees also furnish a good contingent socialists. Yet the Labour party of Great 
of voters and party workers. Cf. F. Hall, Hand- Britain was treated more tolerantly than the 
book for Members of Co-operative Commit- parties of the Continent. For the development 
tees, 3rd edition (Manchester. 1928). There of the British Labour party sec G. D. H. Cole, 
arc formal agreements l>eiween the parly and The British People (New York, 

the cooperative movement allowing the latter 1947), and History of the Labour Party (Lon- 
a say in candidatiiies. don. 1948). 
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few further observations on the British 
Labour party are necessary. The party 
grew to the strength necessary to take 
p*>wer in twenty-three years, counting 
from its obtaining G3.000 votes in 1900. 
5(K).ooo in 1910. and 4.300,000 in 1923. 
the point where it first took office. Its 
increase in votes was steady since 1923 
(with the exception of 1931, when some of 
its members followed Ramsay Macdonald, 
its then leader, to join the Conservatives 
and the Liberals in a "National** govern¬ 
ment). This tremendous achievement oc¬ 
curred in spite of the fact that all the 
media of mass opinion—press, periodicals, 
films, space for placarding, and so forth 
—were in the hands of the other parties, 
excepting for the one big Labour paper, 
the Daily Herald, the property of the trade 
unions but run for them by popular com¬ 
mercial publishers. Hard personal work by 
thousands of workers who spread the prin¬ 
ciples of the party in the homes of the 
workers, throughout the trade-union move¬ 
ment, into the cooperative societies, and 
from door to door, made this victory pos¬ 
sible. 

I he crucial question still to be answered 
is whether the masses will be happy with 
the policy they have voted for when they 
see its concrete provisions at work, and 
when, above all, the equality they have 
asked for, or rather the degree of it they 
have asked, and the subordination and 
hard work essential to provide the social 
benefits they want, must be paid for by 
their own efforts. A modern government 
cannot operate at the dictates of tlie pro¬ 
ducers' associations which are most con¬ 
cerned in the particular nationalized in¬ 
dustry which takes in their work and gives 
out their wages. The government is at the 
top to satisfy the nation as a whole. That 
attitude has already been assumed, in fact 
and in doctrine, by the Labour govern¬ 
ment. Will the workers be happier and at 
least as productive in such a regime com¬ 
pared with the regime of private business¬ 
men? It already seems possible; but we 
have yet to see. Will the workers observe 
the sense of responsibility declared (in 
1946) as especially necessary by Sir Walter 
Citrine. General Secretary of the Trades 


Union Congress? Above all, will they ob¬ 
serve it by indusiriousness and by self- 
restraint in use of the right to strike? This 
is the testing time and place of problems 
which have hitherto been "solved" either 
by despotism, as in nazi Germany or in 
Soviet Russia, or only by hypothetical 
thinking. It will throw light on the ade¬ 
quacy of elementary and secondary edu¬ 
cation. and tiie formation of the public 
mind by the political parties, to the intri¬ 
cate new tasks of a body of voters who are 
at once the owners of the means of produc¬ 
tion and yet also workers, producers, with 
responsibilities to the whole community 
of consumers. 

After some four jrears of the first Labour 
government with a substantial majority, 
two things were clear. (1) The party and 
the trade unions firmly maintained the 
right to strike, yet the latter had resolved 
to use their power to strike only with the 
utmost responsibility. 3 * (2) In the nation¬ 
alized industries, the producers had been 
given the right to enter joint manage¬ 
ment-workers councils for consultation 
and negotiations, but not for the conduct 
of the industry, except indirectly; and 
claims to representation on the director¬ 
ates of the industries had been decisively 
rejected, though experience in the or¬ 
ganization of workers was set down in the 
nationalization statutes as a qualification 
for appointment.®® 

The advent to power of the Labour 
party has been possible by the loyalty to 
democratic principles of the other par¬ 
ties. I'hey have accepted the rules of the 
constitutional game. The Conservatives, 
it is true, have now and again tried to 
defer the day of Labour victory by 
"stunts," and have several times succeeded. 
Nevertheless, not the slightest doubt ever 
existed that when the time came they 
would behave as a normal parliamentary 
and con$titutional«opposition. Apart from 

» 4 Cf. Chap. 35 below. 

*»Cf. R. Dahl, “Workers* Control of Industry 
and the British Labour Party." American 
Political Science Review (October, 1947). Cf. 
Herman Finer. International Rexnew (March 
and April 1947). “British Planning and Na¬ 
tionalization." 
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the Communist party, hardly more than 
one confused person affected to preach 
that Conservatives would sabotage the 
socialist efforts of a Labour govern- 
ment.s® 

I’he Labour party puts democracy above 
socialism. Indeed, it seeks socialism only 
by the democratic path; that is, by per- 
suasion of a majority by free and open 
electoral debate. This is the point at which 
it parts most sternly from the Communist 
party of (ireat Britain and parties of this 
same name elsewhere. The social content 
•of its program is roughly the same, though 
the Labour party would not socialize for 
the sake of socialization, and though its 
followers would accept the great change 
only on condition of the retention of their 
civil liberties, including the right to strike. 
But above all, the dillercnce is their be¬ 
lief in the right and the ability of the 
citizen, that is the masses, to decide for 
themselves the extent and pace and con¬ 
ditions of socialization and the govern¬ 
ment which must continuously implement 
it. I’hcy do not believe, as Communists 
do, in the right of a minority of highly 
con.scious leaders to decide the fate of the 
majority and force it on them f»n Lenin’s 
and Stalin’s plea that the trade unionist 
cannot, as they can. see w'liat is for the 
gtK>d of society, or that the mas.ses are in¬ 
capable of independent political think¬ 
ing.-’^ This is the dec:i.sive cleavage be¬ 
tween Labour and Communism: and this 
is what poisons the hatred of the Soviet 

88 On this subject sec E. M. Durbin, The 
Politics of Demwratic Socialism (London, 
«939)- 

sr For example. Sir Stafford Cripps (then 
Minister of Economic Affairs), Debates (Octo¬ 
ber 23, 1947). ‘’ll is not merely our economic 
survival with which we arc concerned; it is 
something even more. We are in every sense 
fighting the battle of democracy as much as 
we were during the war. Our struggle is to 
maintain the decent standards and the free¬ 
dom that our ever-expanding democratic ex¬ 
perience has taught us. in circumstances in 
which it is only too easy for more violent and 
totalitarian methods to prevail. If our econ¬ 
omy and that of Europe should collapse, our 
democracy will in all probability collapse too, 
and will disappear, and with it will go the 
last stronghold of Western demociutic civili¬ 
sation in Europe." 


rulers for Labour’s policy. Th * Labour 
government may give all the honefiti of 
Communist policy, more cfficienllY and as 
far as the path of liberal persuasion al¬ 
lows, at which point it will stop. What the 
public can welcome of its own volition is 
what the government will give. This is 
why the Labour party has again and 
again, and in 19.16 decisively, refused to 
accept the affiliation of the Communist 
party as a party: the Communist party 
denies the rectitude of loyalty, obligation, 
a single standard of morality for all, and 
democratic self - government. L.;ibour’s 
small Left representation is not Commu¬ 
nist, but idealist, in the sense that it 
wishes to make Britain self-.sacrificial in 
foreign affairs at a far quicker pace than 
the economy—that is. the standard of 
living of the wage-earning masses—can 
tolerate in one dose in a highly competi¬ 
tive world. 


FRANCE 

For the United States, going back to the 
Civil War, there is no diflicnlty at all in 
making a table of electoral stati.siics, to 
characterize both justly and clearly the 
rise and fall of the fortunes of political 
parties. 1 here is hardly any difnculty about 
English conditions for the last three quar¬ 
ters of a century, although the Irish and 
the free-trade problems cause certain com¬ 
plications. A little more difficulty is met 
in regard to Germany because the parties 
were many and fissiparous. 

But for France most difficulty plagues 
us, for effective, nation-wide party organ¬ 
ization w<is existent only in three parties, 
namely the Radical Socialists, the Social- 
ist 5,30 and the Communists, until the ad¬ 
dition of the Movement Republicain Pop- 
ulaire^^ in 1945. Of these parties, the 
Communists and even more so, the M.R.P., 

88 Cf. Herman Finer, America's Destiny (New 
York, 1947), p. 214, for Herbert Morrison's 
speech of repudiation. 

89 l'his is the S.F.I.O. (SMion Francaise de 
Vlntemational Ouvridre) but we shall 
normally use "Socialist,” for simplicity's sake. 
80 Henceforth referred to as M.R«Pt 
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are of recent parliamentary advent, the 
Socialists have had a checkered history, and 
the Radical Socialists do not and cannot 
thoroughly enforce discipline, and more¬ 
over, began to organize only at the begin¬ 
ning of the twentieth century. Gaullisi 
groupings have been disciplined (R.P.F. 
and U.N.R.), but the former collapsed in 
1952-53. From election to election the 
names of the organizing groups and com¬ 
mittees used to change. From constituency 
to constituency the laliels of the candidates 
varied, though they may have been .spon¬ 
sored by the same Parisian headquarters 
and later met in the same group in the 
chamber. From election to election, the 
names and membership of the campaign 
blocs and cartels, the unions, the fedSra- 
lions, and the alliances were transformed. 
From parliament to parliament the groups 
of the chamber freely changed their names. 
No wonder that the official electoral statis¬ 
tics have had an ever-varied classification 
since 1871. Moreover, it is difficult to 
compare the parties of before 1871 with 
those after. Not until 1914 was there a 
regular official grouping, when a rule of 
the Chamber of Deputies required the 
inscription of names in groups for repre¬ 
sentation on the parliamentary commis¬ 
sions. 

As important as any of these factors is 
the rapid growth and change of French 
groups since 1900. At every election— 


1902, 1906, 1910, and so on, until 1936— 
new groups appeared. So also since World 
War II. No one can tell beforehand ex¬ 
actly which groups will cooperate in the 
government or the opposition, and cer¬ 
tainly not the terms of cooperation or 
the occasion of secession. For though they 
may run in loose harness for the purpose 
of defeating an opposition bloc—as did 
the Cartel des Gaurhes in 1924, or the 
Front Populaire in 1936, or the Front Re- 
publicain in 1956—the component groups 
are independent, and proud of their inde¬ 
pendence. Nor is that all: in every- chamber 
a number of members arc independent of 
any regular grouping. The characteriza¬ 
tion of French parties is therefore diffi¬ 
cult, and one is almost compelled to choose 
between the simple dichotomy of Conserv¬ 
atives and Liberals, or, what is very 
frequent. Right, Center, and Left, and the 
bewildering task of comparing a dozen 
programs and histories who.se shades of 
difference may be the product only tif 
personal animo.sities or loyalties and one 
or two differences of principles among a 
score. Let us attempt a combination of 
these methods and always remember the 
phrase of a critic: “The members of par¬ 
liament, in their general forgetfulness of 
principles, have become as subtle as car¬ 
dinals and the scribes and teachers of the 
Talmud.“ 

One can construct a rough table of the 


TABLE 2 -French Elections: 1936 


Party 

Number of 

Votes irt 

Right 

Seats 

Millions 

Republican Independent 

*3 


Republican Federation 

59 


Popular Independents 

16 

2.25 

Independent and Agricultural Republicans 

40 


Center 

Popular Democrats 

»3 1 


Left Republicans and Independent Radicals 


^ *-94 

Democratic Left and Independent Radicals 

38 J 

Left 

Radicals and Radical Socialists 

III 

11.46 

Socialists and Republicans 

29 

0.52 

Independent Left Socialists 

28 

1.9a 

Communists 

^6 > '- 5 “ 

Nonparty 
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fortune of parties since 1871: they pass 
from Right to Left. If wc take the elec¬ 
toral results of the last pre-World 

War 11 e^ettion, wc obtain the first gen¬ 
eral ground of* distinction. The figures 
arc shown in T able 2. 

Right, Center, and Left Distinctions, 

(1) The groups in the Center and Right 
almost alw*ays cooperated as socially and 
econoinir.ally conservative, though the 
Left-Central groups sometimes split. Left 
of the Center groups arc the socialistically 
jjrogressive, but with very strong reserva¬ 
tions for the Radical-Socialists. Further 
discrimination is necessary within the Left: 

(2) All the Left groups toward the Cen¬ 
ter arc normally in agreement upon gov- 
cniniental authority and efficiency, pri¬ 
vate property, anti-Sovietism and severe 
anti-Germanism; the most sincere repre¬ 
sentative is Louis Marin. Within the Left 
there is a very serious Right-Left cleavage, 
for the Socialists look to rather strict and 
wide governmental authority while the 
Communists are far more extr^fme in this 
respect. Both would oppose a bourgeois 
go\ernment, at the present stage of social 
development, which attempted to use the 
strong hand for capitalistic purposes. Un- 
til 1936 the Socialists were not prepared 
to enter a government but, granted con¬ 
cessions, used to vote for a coalition of 
Left parties, wliich they abandoned on 
the first signs of forceful capitalism. The 
Communists w'ould not enter a govern¬ 
ment, though they electorally and parlia- 
mentarily supported the Blum Popular 
Front government of 1936. After World 
War II they changed tactics, as we shall 
see. 

(3) Then the main wings differ as to the 
parliamentary system: the extreme Right 
has looked even to a dictatorship (some 
members arc monarchist), and always to 
the strengthening of the permanent execu¬ 
tive power, i.e., the President. It favors 
the idea of the separation of powers to 
restrain the assemblies and increase the 
unchallengeable stability of the executive 
(General de Gaulle’s doctrines on this idea 
bring him a large following on the Right). 

The Right bore the dreadful legacy of 
hatred of the principles of 1789—Liberty, 


Ecjuality, and Fraternity—and carried in¬ 
to a new age the conservatism of the 
French royal dynasty, in combination with 
the royalism and nationalism of the Action 
Frangaise and Charles Maurras.*' Its young 
group, the Carnelots du Roi, mixed with 
the anti-Communist, anti-Left, anti-Bol- 
shevik movements. Others who found a 
spiritual home with the Right, afraid of 
the social tendencies of democracy, be¬ 
came admirers of Mussolini and Hitler 
and even accepted subsidies from foreign 
fascist and nazi sources. A fascist move¬ 
ment under Colonel de la Roeque stirred 
an uproar in the streets until the bloody 
climax of riot before the Chamber of 
Deputies on February 6, 1934, gladly risk¬ 
ing the subversion of the Third Republic. 

As the Popular Front election of 1936 
gave an overwhelming victory to the Left, 
the extreme Right veered in their foreign 
policy toward Hitler and Mussolini and 
against the U.S.S.R. This intensified the 
division of France and die passion of the 
conservatism which, suspended through¬ 
out the century and almost victorious in 
the Constitutional .Assembly of 1871, now 
surged forward with a nation-killing ran¬ 
cour. It had been defeated in its support 
of the army against the Jew» Dreyfus, when 
for its own pride and power it had been 
perfectly ready to condone and assist an 
act of corrupt injustice. Closely allied with 
the Roman Catholic Church, it had been 
affronted and wounded at the end of the 
nineteenth century by the campaign 
against clericalism, so victorious in the 
early years of the twentieth. It preferred 
Hitler’s victory to democratic socialism in 
France. It constituted the main encourage¬ 
ment of P( 5 tain, and the main support of 
his Vichy regime when the German victory 
precipitated capitulation and the over¬ 
throw of the constitution of the Third 
Republic. It preferred the motto: Work, 
family. Fatherland. 

From these groups (sometimes stigma- 


Cf. D. W. Brogan, Development of Modem 
France, iSjo-ig^g (London, 1940); and French 
Personalities and Problems (London, 1946), 
chapters on Maurras, Bainville, and national¬ 
ism. Also cf. R. H. Soltau, French Political 
Thought in the XIX Century (London, 1931). 
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tized as Black France) leftivard, through 
all shades of difTerciice, the groups be¬ 
come more and more republican. In fact, 
if one goes back to the essential contro¬ 
versies of before 1871, groups even as far 
as the Republicains de Gauche must be 
included in the republican, anti-Mon- 
archist camp. Yet still, on the extreme Left, 
appear the Communists, many of whom at 
least speak in terms of potential dicta¬ 
torship, and foment extraparliamentary 
violence to cow Assembly and cabinet. 
Other elements disturb the simple divi¬ 
sion into Right and Left. Such arc na¬ 
tionalism and internationalism, and Ca¬ 
tholicism and secularism. 

(4) From the extreme Right to the Radi¬ 
cal Socialists there is a strong—at the ex¬ 
treme, a ferocious—nationalism. But in 
the middle of the Right this was, on the 
proper occasions, tempered by fascist ul- 
tramontanism; while, at the Radical So¬ 
cialists, a rational rec(>gnition of the pro¬ 
priety of international peace—particu¬ 
larly a European Union, and therefore of 
reciprocal abnegation—begins to operate 
and finds its fullest expression in the in¬ 
ternationalism of Socialists and Commu¬ 
nists. The last-named, formerly affiliated 
with the Comintern, cherish a loyalty to 
the U.S.S.R. that has proved dangerous 
to the internal welfare and external se¬ 
curity of France. 

France, like Germany, is bound to have 
as a permanent rallying cry of the Right, 
and as a general permeation of all par¬ 
ties, the question of security. She has awk¬ 
ward frontiers, she has long, painful mem¬ 
ories, she loves her own culture and peo¬ 
ple, and she is placed between other 
cultures and other peoples. Even as Eng¬ 
lishmen are united regarding sea power, 
so are all French groups obliged to temper 
their liberalism by military defense. At 
any moment the “national" issue may 
take seeming and so-called republicans 
and radicals over into the camp of the 
Right and help either to support a “na¬ 
tional" bloc which is also antirepublican 
and antiliberal, or to cause the downfall 
of a ministry founded on the Left groups 
which pursues a liberal policy at home 
and (alasl) abroad also. For economy's 


sake a Rightist government may reduce 
military security, as that headed by Tar- 
dieu did in 1954; faced with military 
danger, the Socialists were split into mili¬ 
tant and pacifist wings down beyond the 
defeat of 1940. 

(5) Nor arc the fires of religious passion 
extinguished. France still has a “religious" 
question to complicate her politics, un¬ 
like Britain, but like the United States in 
spite of the latter's rationalist constitu¬ 
tion. The rational spirit of the eighteenth 
century sapped the foundations of the 
Catholic Church, the societas perfecla, the 
state by the side of the state, built on self- 
respect, general acceptance, and privileges 
established in the concordat centuries old. 
If liberalism had never come into the 
world outside the Church, the Church it¬ 
self would have become (in pan at least) 
liberal. But since liberalism grew up out¬ 
side it, it was forced to react as an ab¬ 
normally consen-'ativc institution and so 
vindicate tradition and the existing social 
order more than they deser\ed, and more 
perhaps than all the clergy in their heart 
of hearts believed that they deser\'ed.^2 
Liberals, then, were bound to think of the 
Catholic Church as the enemy of political 
and social progress; and, indeed, the life 
of the Church was bound up with the 
monarchy with whom it had made the 
concordat, and who, by the acceptance of 
religious ceremonies at the coronation and 
other state occasions, gave ilie C.lmrch an 
adventitious claim to public consideration 
and authority. 

The Constituent Assembly dispossessed 
the Church and with violence incorpo¬ 
rated it by making the cleigy into civil- 
state functionaries paid by the state. But 
later the Convention and the Directory 
carried the secularization of the state to 
its logical conclusion and separated 
Church and state completely, partly from 
rationalism and partly because the Church 
was opposed to republicanism. Napoleon 
re-established the regime of the Concordat- 
the Catholic Church was once more recog¬ 
nized as an independent power, and the 

42 Cf. J. M. Thompson, The French Revolu¬ 
tion (Oxford, 1944), Chap. VIIL 
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clergy were paid out of the public treasury. 
Thenceforward, the Catholic Church 
w^as the established church of France. It 
was found always on the side of the mon¬ 
archy and the monarchist^i; it was the 
permanent opponent of social and politi¬ 
cal liberalism. 

The republican parties and sects re¬ 
garded it a double enemy. First, it was an 
obstacle to the lay state in its doctrines 
and organization: a foe, that is, of the 
state, which alone has authority and com¬ 
prehends equally all citizens without in¬ 
tervening a.ssociations, and which permits 
to all faiths equal freedom and privileges. 
Second, it was a powerful political obstacle 
to their programs of reform, with sanctions 
more compelling and less rational than 
those at tlic disposal of rationalists.^*"^ 
When Gartibetta surveyed the causes of 
republican failures at elections, he saw 
that the cure in the villages had the pow'er 
to nullify republican efforts; hence the 
cry **Le clericalisme, voila VennemiV* I'he 
republican form of government was itself 
outlawed by the Catholics until the rallie- 
merit of 1892, when Pope Leo XIU de¬ 
clared in his encyclical that to accept the 
powers that be was not only permissible 
but necessary. To separate state and 
church became, however, one of the urgent 
portions of the policy of the republican 
groups: i.e., to abolish the Concordat, to 
make the Church, equal with other 
churches, a self-governing association with¬ 
out official connection with the govern¬ 
ment. The Dreyfus affair, in which the 
Church and Catholic generals were the 
ferocious supporters of the army and hos¬ 
tile to revision and justice, added zest to 
the pursuit of this object.*^ 

Moreover, congregations, which had 
been expelled by the Revolution, had es¬ 
tablished themselves again, and the monks 
had been particularly the enemies of the 
impious republican state; and both these 
and the regular clergy intervened in elec¬ 
tions. Under Waldeck-Rousseau a “bloc 
republicain*' of all the Left groups, in- 

43 Cf. Georges Weill, Histnire du Parti Rdpuh- 
licain en France, M8i4 ^o (Paris, igcx)). 

44 Cf. J. Reinach, Histoire de I*Affaire Dreyfus 
(Paris, 1901-11), 6 vols. 


eluding the Socialists, was founded in 
1899 to defend the Republic against the 
nationalists, militarists, and their Catholic 
supporters. Waldeck-Rousseau, himself a 
moderate radical, created this bloc for a 
defensive purpose, biu could niaintain it 
only by conceding social reforms to the 
more progressive groups. His ministry 
proceeded further to make the Law on As¬ 
sociations of 1901. which required previ¬ 
ous authorization for the establishment of 
congregations. The radical Left pressed 
more extreme amendments, and the con¬ 
gregations were subjected to supervision.^"' 
l‘he contest was continued by the bloc 
under Emile Combes, w'hich issued from 
the elections of 1902 somewhat radical¬ 
ized. Relations between the government 
and the Holy See became exceedingly 
strained. The Socialists were, however, in 
1904 detached by the noncooperation de¬ 
cision of the Amsterdam International So¬ 
cialist Congress. The anti-Church policy 
was too severe for moderate republicans, 
and little by little they moved into op|x>- 
sition. Combes' ministiy fell in January, 
^aw on the Separation of 
Church and State was passed some months 
later. The elections of 1906 were fought 
on the question of the execution of the 
law, and the groups fell into two blocs, 
the republican groups of radical tendency 
winning a remarkable victory. T'he radical 
bloc supported Clemenceau for nearly 
three years, while the law was executed, 
and then fell a victim to various disorders, 
postal strikes, and destructive strife with 
the extreme radicals and socialists. Church 
and state were separated. The wounds of 
the battle still smarted when World War 
II broke out. The strength of the C^hurch, 
thus separated, had little diminished, for, 
short of complete suppression, its political 
influence must always operate, especially 
in the rural districts—and France is still 
far more of a rural than an urban so¬ 
ciety. The state is secular, but society is 
markedly religious and its religion is 
Catholic. While clerical influence pre¬ 
vailed, politics were not fully secularized. 

43 A. D^bidour, Vftglise Catholique et 
i 8 jo-j€fo 6 (Paris, 19^), Vol. II, p. 288(1. 
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The parties of the Left were exceedingly 
sensitive to any movement, be it in edu¬ 
cation or otherwise, which might ieintn> 
duce the official influence of the Church.^® 
Where that influence, which is generally 
socially and economically conservative, 
was desired, the Church was applauded by 
some parties—e.g., when the Church was 
opposed to votes for women (most po¬ 
litical parties considered women to be 
peculiarly liable to clerical influence) or 
to egalitarian reforms. A numerous peas¬ 
antry makes this possible, and the tend¬ 
ency is alw'ays in favor of conservatism: 
but a poor urban working class is also of 
its rank and Ale. 

Although the Church had put the Ac¬ 
tion Fran^aise on the Index in 1926 and 
had disavowed its extreme anti republican 
tenets (and it disliked its egoistic secular¬ 
ism), the effect of this on France’s down¬ 
fall was strong. The leaders of the Right 
Catholic nationalist groups were saturated 
w^ith it: its essentially authoritarian doc¬ 
trines produced a sharp and angry cleav¬ 
age between them and the other political 
parties. I’hey were constantly lookitig for 
revenge, for tlte day of cliurch, army, and 
aristocracy— les notables —was ingloritius 
and ending. The generals and admirals 
came of this stratum, P^tain and W^ey- 
gand among them. The educational policy 
of Vichy attempted to reverse the laiciza- 
tion of the schools, not with complete suc¬ 
cess. Its ‘‘corporative” policy was in line 
with fascist development, and this had 
enough support, doctrinal and otherwise, 
of the Church, to produce unwholesome 
associations. Freemasons and Jews were 
puigcd from the Vichy civil sen'ice; not 
Catholics, as such. The Vatican did not 
denounce P^tain: it was, indeed, not un¬ 
kind to him. 

llte Catholic trade unions and many 
individual antimonarchist, anti-conserva- 
tive Catholics, and some lower clergy 

«In 1929 and 1930, the Left upset the Tardieu 
and the Chau temps cabinets on the religious 
issue: an attempt hud been made to include 
M. Pernot as Minister of Public Works in 
tho.se cabinets—he was professor of law at a 
Catholic university. Cf. Andri Siegfried, 
Tableau des Partis (Paris, 1930), p. 151. 


among them, resisted the Vichy adminis¬ 
tration and joined the resistance. The up¬ 
per and older hierarchy of the Church was 
in bad favor with large masses of popu¬ 
lation. Its reputation was barely saved by 
the socially progressive Catholic political 
groups, the Ihnnocrales Populaires and 
La Jcune Republique. 

The M.R.P. As a result of the war and 
the occupation, most of the Right is still 
in disarray, parliamcntarily. Hut a po¬ 
litical party with strong Catliolic, pro¬ 
gressive support, the Mouvement Repub- 
licain Populaire, has come into existence. 
During the years of occupation and 
Vichy it began in the resistance as the 
Mouvement Rcpublicain de Liberation: 
it carries on and enhances the Dnno- 
crates Populaires and La Jeune Repub¬ 
lique and the Jeunesse Ouvriere Catholic. 
It is a Catholic party, supported by the 
Catholic trade unions (now numbering a 
million memi)ers and themselves strength¬ 
ened by working-class revulsion from the 
Ccnuniunists who had come to dominate 
the C.G.T.),^" rather like the Christian 
Democratic parlies that have gained 
strength or come into existence elsewhere 
in democratic Europe. Though a con¬ 
glomerate, it is more fully Catholic than 
they except in Italy. It is led by left-wing 
Catholics; Bidault (once a professor of 
history), Schuinan, 7 'eitgen, and dc Men- 
thon. Their following is fairly large, com¬ 
prising middle-class groups with a social- 
liberal outlook and accepting the demo¬ 
cratic system, though this has no real or 
permanent countenance from the hier¬ 
archy. This intellectual leadership is 
closely followed and participated in by the 
Catholic trade unionists. Another group, 
by far the largest that follows the M.R.P., 
is the agricultural {population, under the 
leadership, and not seldom the moral in¬ 
timidation, of the local clergy. In the 
urban as well as the rural areas, the en¬ 
franchisement of the women, as was 
prophesied, has provided strong support 
for the party. There is, then, a hetero- 

Cf. Notes Documentaires ct Etudes, No. 
420, Le Syndicalisme Chretien en France (Sep¬ 
tember, 194G). 


[ 353 ] 



THE CHARACTER AND POLICIES OF MODERN PARTIES 


geneous collecrion of Right-wingers who 
are, in fact, crypto-Rightist. 

The M.R.P.’s policy is for wider social 
control, even in the shape of nationaliza¬ 
tion. than the Catholic groups of the 
iiiterwar years would have come near tol¬ 
erating: full social security, equitable tax¬ 
ation, developed social services, the uni¬ 
versal encouragement of cooperatives in 
all industries and trades. It declares it¬ 
self "ami-capitalisi” and proposes the 
national i/a lion of monopolies, profit shar¬ 
ing, and joint management of all business. 
It also advocates the diffusion of private 
property—astute in a land in which a 
|>easant proprietary has Jong flourished. 
In all these it is close to the socialists and 
the communists except for the accent on 
individual proprietorship and w^arnings 
against "excessive government." It is a 
Catholic democratic-socialist movement,^* 
but it differs from these in wishing to 
restore religion in the schools. It is sup¬ 
ported by intellectuals of Jacques Mari- 
tain’s type. A leader described it to me 
as a party of cryants, that is, religious- 
minded. 

Yet that it in reality harliors substantial 
numbers of Righti.sis is discernible from 
the fact that it was above all the parly 
behind de Gaulle. His wishes for a strong 
executive above and even independent of 
parties was in the end too obvious and un¬ 
tenable, for the parly has declared strongly 
for democracy. In 1947, the M.R.P. firmly 
declared its refusal to accept those who 
denied its anticapitalist program. 

The Right reacted and, as early as 1946, 
organized itself in a Parti Republicain de 
la Liberte, which was, however, unsuccess¬ 
ful at the i^lls. It was superseded by the 
Centre National des Independants et Pay- 
sans (C.N.I.), an association comprising 
the old Parti Repub licain Independant 
and the Parti Paysan, Under the leader¬ 
ship of M. Duchet, conservatives gained 


Cf. C. Viatic, La Security Sociale; P. Bacon, 
La Reforme de VEnterprise Capitaliste; P. 
Pflimlin, Perspectwes sur Notre Economic; A. 
Gortais, Democratic et Liberation; all pub¬ 
lished by the party (Paris, 1947) as its policy. 
Sec also A. Spire, Inventaire des Socialismes 
Contemporains (Paris, 1945). 


thus some cohesion and, in 195a. for the 
first time since the war, one of their mem¬ 
bers, M. Pinay, became Premier. However, 
voting discipline could not be successfully 
enforced, the lndef)cndent Conservatives 
of the 1950’s l>eing, like the pre-war con- 
.servatives, dominated by their local elec¬ 
toral committees. 

Meanwhile, the M.R.P. was also at¬ 
tacked by the gaullists. As early as i 947 » 
de Gaulle declared: 

We shall not reach our goal by division into 
rigid opposing factions. The Republic of 
which we dreamed during the struggle must 
lic based on efficiency, harmony, and liberty. 
Otherwise it will bixome nothing but im¬ 
potence and disillusionment, waiting for the 
time when it will disappear into one swamp 
or another, falling either under dictatorship 
or into anarchy. . . . The time has come to 
organize, for the welfare of the nation and 
the reform of the state, above party differences 
and within the framework of the law, the 
rassemblement du peuple fran^ais. 

The new R.P.F. won a resounding success 
at the municipal elections of 1947 and a 
smaller but still important success at the 
general election of 1951, largely at the 
exj^ense of the M.R.P. The collapse of 
the R.P.F. in 1952-53 did not help the 
M.R.P., since it was due to the pressure 
exerted by the Independent Conservatives 
who succeeded in bringing over to their 
side, first a small group, and eventually 
the largest part of the R.P.F. By the time 
of the general election of 1956, the R.P.F. 
had almost disappeared but another move¬ 
ment of the Right, led by a small shop¬ 
keeper of central France, Pierre Poujade, 
and aimed at representing the grievances 
of the "small men" in business and agri¬ 
culture, had partly replaced the R.P.F. 
This movement was to be short-lived; 
when the Algiers crisis of 1958 brought 
about the collapse of the Fourth Republic, 
gaullism reappeared in the form of the 
U.N.R.; some of the electors gained by 
the Independent Conservatives, as well as 
most of the Poujadist electors and even 
many communist voters, were taken by 
the U.N.R. In the course of ten years, 
despite a considerable instability on the 
Right, the M.R.P. had thus been unable 
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to recover the ground it had lost in 1947. 
During the whole period, it remained 
with about lo-12 per cent, of the elector¬ 
ate and it played a part, a necessary part, 
but only a part, in center-left as well as 
center-right governments of the Fourth 
Republic; it has been represented in the 
first government of the Fifth Republic as 
well. 

The government of the center did not 
survive, however, the colonial crises. 
Shaken by Indo-China, the regime was 
only saved by the powerful personality of 
the left-wing radical Premier of 1954. 
Pierre Mend^^s-France. His new approach 
to colonial problems led France to gp^ant 
independence to Tunisia and Morocco in 
1955-56, but Algeria proved too difficult 
for the weak and divided governments of 
the Fourth Republic, always subjected to 
the conjunction of the opposition of the 
extreme-right (gaullists or ]X)ujadists) and 
extreme-left (communists). On Algeria, 
opposition also came from outside Parlia¬ 
ment, and in particular from the Army, 
whose loyalty became more and more 
open to question. The Fifth Republic, 
created by de Gaulle in 1958, claims to 
have strengthened the Government; how¬ 
ever, it resembles in many ways the Fourth 
in that the President of the Republic also 
has to steer an uneasy course between the 
extremists on both sides, who, if not so 
influential in Parliament, have remained 
vocal in the country and in Algeria. The 
communists still hold a large section of 
the electorate (20-25 per cent.) and their 
aim of 1948 remains valid: 

This program of national salvation can be put 
into effect only by a government of democratic 


*2 Ce 5 oir, April 18, 1948. The Defense Com¬ 
mittees are reminiscent of, and indeed, re¬ 
semble, the groups of men and women of the 
party, who in the Communist coup d'etat of 
February, 1948, in Czechoslovakia, took direct 
action, wherever necessary by armed force, 
against those who resisted the seizure of power 
commanded by the Communist leader. The 
pattern has sprung up throughout western 
Europe since the establishment of the Coniin- 
form. 


union in which the working class and its Com¬ 
munist Party play a decisive role. . . . The 
French Coniniunist Party calls upon all 
workers, all republicans, all patriots and all 
Resistanls to unite in the Committees for the 
Defense of the Republic in order to check the 
plans of the instigators of civil war. It calls 
upon all the workers, technicians and manu¬ 
facturers to unite in the Industrial Defense 
C:t»mmiitecs organized to protect industry 
against the threat of American expansionism. 

Meanwhile, the extreme-right, if not 
organized in strong political parties, has 
ramifications of a conspiratorial character, 
probably within the U.N.R. itself, and 
certainly within the Independent Con¬ 
servatives. From I.ouis-Phi]ippc (1830-48) 
to 1958, France’s governments have often 
been difficult coalitions of the center: the 
Fifth Republic, after 1958, appears to fall 
in the same category. 

Recent Elections and the Old and New 
Parties. Jt is now convenient to exhibit 
the results of the elections held in France 
since the liberation and continue the dis¬ 
cussion by reference to these, as well as 
to survey the movement of political opin¬ 
ion by a resume of the sondages (sound¬ 
ings, or polls) taken by the Service de 
Bondages et Statistiques, the French Gal¬ 
lup jx>lls. These results are shown in 
Table 3,'® which does not include the ref¬ 
erendum figures on the new constitution, 
as they have already been given on page 
124 above. 

It will not be amiss if the fiarties from 
Right to Left are de.scribed at some 
length as they stood in 1928 before the 
great Depression and the accession of Hit¬ 
ler. Thence deductions can be made re¬ 
garding their recent evolution. As shown 
in Table 4, the parties on the Right were: 

(1) Democrates Populaires, 

(2) Union Re pub I icaine Democrat ique. 
The parties in the Center were: 

(3) Action Democratique et Sociale, 

(4) Alliance Democratique, 

(5) Gauche Radicale. 

S 3 Prepared from data in Kccsing’s Contem¬ 
porary Archives (November 16-23, > 94 ®) 
the New York Times. 
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TABLE 3 — French Elections: 1946-58 


Parties 


Communists 

Extreme-left 

Socialists 

Radicals 

M.R.P. 

Ind. Cons. 
Gaullists 
(R.P.F./U.N.R.) 
Extreme-right 
(Poujadists) 


i November 7946 

i 

June 7515/ 

January 7956’ 

j November 7955 

1 

I 



i 

1 

: 

0. 

0 

Votes 


0 


<» ■ 


1 0/ 





0 

Votes 

Seats 

Votes 

■ Seats 

. 0 

Voles 

: Seats 

1st 

1 2nd 

Seats 







ballot 

; ballot 


! a8-6 

166 

25*9 

93 

; 25 7 

■ ■ 

>45 

18-9 

i ao-7 

10 

i 

— 

1*0 

4 

i 2-0 

J 

>•4 

1 - 

2 

17*9 

90 

>4*5 

94 

; >4*9 

88 

>5-5 

: 13-8 

40 

; 

55 

9-9 

77 

: 13-6 

74 

11*7 

i 7*8 

35 

, 26-4 

158 

' 

>2*5 j 

82 

! >'•4 , 

7> 

11*7 

1 7*6 

57 

12*8 


14*0 . 

86 

14*6 f 

95 

*9*9 

i 23-7 

1 

132 

I'fi 

1 

5 

21*7 ; 

107 

' 4-6 i 

16 

17*6 

1 a8-4 

188 

1 *>‘3 

!. 

— 

0*5 ; 

1 

! j 

5 > 

3*3 

i _ 

1 

! 

I 

i l(K)‘0 

544 

100*0 

, 544 

^ 100-0 ■ 

544 

' 1 

lOO’O 

i 

j 100*0 

465 


On the Left were: 

(6) Parti Radical et Radical-Socialiste, 

(7) Parti Repuhlicain Socialiste, 

(8) Socialistes, 

(9) Communistes. 

(1) The D^mocrates Populaires, having 
established a grouping in November, 1924, 
were able to collect about fourteen mem¬ 
bers in that legislature. They claimed to 
be politically and industrially democratic, 
to accept the Republic as the dispensation 


of heaven. They supported liberty of con- 
scit;ncc, free education, and lil)erty of 
press and meeting. They promised to edu¬ 
cate the civic sense and to respect religious 
convictions. They were at once nationalist 
and supporters of international coopera¬ 
tion and the League of Nations. They 
appear to have been socially generous, 
matching the English Liberal party and 
the German Democratic party. They them¬ 
selves declared that if the Chamber were 
divided into two, Right and Left, they 








Table 4— DEVELOPMENT OF FRENCH PARTIES: TO 1928 

(ExmEME Right) / Cemter \ (Left Extreme) 

\Right y\ Left/ 

Monarchists; Republicans / \ 


//\ 


1871 > » \ Moderate Republicans; Gambetta 

Bourbons; Orleans; Napoleon \ (Thiers» Dufaure) Republicans & Radicals 
(Broglie) 1 \ (Jules Simon) / \ 


/ \ 


1884 ORX.EANisrrs; imperialists; conservatives; opportunists; radicals 
j Catholics rally to Republic 


1^3 f Action CONSERVATIVE republicans; center; & socialists I 

I Fran^aise _ -- 1 

1 

1 _ 

I conservatives; progressives; radicals; socialists 

190a 

[ _NATIOWAI.ISTS;_republicans,_RADICAL SOCIALISTS_ 


FM^radon Rad. et Socialistes 

Conservateurs; Action R6publicaine; Rad. Soc; Unifi6i; 

liberale; Gau^ Gauche R6pubUcains 

D^mocratique; Radxcale; 

Nationalistes; F6d6ration dei Gauchet; Socialistes 


Blog National 


Cartel dks Gauchbs‘ 


1933 

election organizations: 


Fed. R6publ. Gauche R^publ. Gauche Rad. ct Socialistes 

D6xnocratique; 06 mocratiquc; Radicale; Rad. Soc; s.f.x.o. 

Alliance _____ 

I D£mocratique; 

D6mocra^ Parti R^publicain R6publicsuns Communistes 

Populaires; D6mocratiquc ct Socialc; Socialistes; 


groups in the chamber: 
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could be found well to the Left, yet 
French students placed them on the Right. 
(La JeuTie Republique, founded in 1912, 
was a Christian-Catfiolic-dcmocratic or¬ 
ganization which could be found just on 
the left of the Democrates Populaires, but 
it differed from these in its Catholic tinge.) 

(2) The Union Republicaine Demo- 
cratique was the Chamber group of the 
party called the Federation Republicaine, 
I’his was established in 1903 by a fusion 
of three organizations, with the informa¬ 
tive motto of "Order and Progress/' the 
maxim "Liberty, Equality, and Frater¬ 
nity/’ and the policy of maintaining the 
principles formulated in the Declaration 
of the Rights of Man. It was antiradical; 
it became strictly conservative, in the 
modern sense; i.e., domestic individuali.sm 
and international egoism. One of its past 
jnesidenis was Charles Benoist; the pres¬ 
ent president is Louis Marin. 

In 1920 the party received reinforce¬ 
ments in Lorraine. It insisted with re¬ 
markable obstinacy upon individual inde¬ 
pendence and guarantees for individual 
rights. Benoist's works emphasize the im¬ 
portance of the separation of powers and 
judicial review of the constitutionality of 
laws, in order to prevent Parliament from 
interfering by statutes with individual and 
corporate property and conscience, and 
the program included this. It was hostile to 
religious persecution. It ascribed the na¬ 
tion's financial troubles to state-socialistic 
activity and declared there could be no 
well-being unless the notions of retrench¬ 
ment and respect for the family controlled 
society. Taxation ought not to be an en¬ 
gine of civil war. Nor should the guilt of 
Germany be forgotten—the only effica¬ 
cious policy was that of "guarantees." No 
truck with socialism: freedom of testamen¬ 
tary disposition; abolition of estate duties! 
Citizens must obtain easy methods of de- 
fen.se against state services. 

Much was to be done in the way of 
Parliamentary and administrative reform 
—the numbers of Parliament should be 
halved, professional associations were to 
collaborate constantly with Parliament 
and the Conseil the right to speak 

and propose amendments to the budget 


was to be curtailed. In administrative re¬ 
form, it demanded regroupment and dis¬ 
tribution of services, less hierarchical con¬ 
trol, decentralization, and a thorough re¬ 
organization of the cabinet. 

The Federation Republicaine strongly 
supported the Catholic Church: it sup¬ 
ported the Catholics of Alsace-Lorraine, 
the embassy to the Vatican, the abrogation 
of the Law of As.soriation of 1901 against 
religious congregations, the admission 
thereof to the benefits of the Law of Asso¬ 
ciation of 1884, permission to .such congre¬ 
gations to receive subscriptions and lega¬ 
cies, grants-in-aid to private schools (with 
state inspection), and the admi.ssion of the 
Holy See to the League of Nations. 

This was the party of big industry and 
finance and landowners. It was harsher 
than the well-turned phrases of its phil¬ 
osophers suggest, and it seemed to be 
equivalent to the extreme English Tories. 
I'hough it insisted upon its republicanism, 
its spirit of social exclusivene.ss linked it 
loosely with the lost cause of monarchy. 
The party was a composition of new 
growths and revulsion from radical and 
socialist tendencies of its former repub¬ 
lican colleagues. Among its leading mem¬ 
bers were Yves Guyoi (died 1929), Arago, 
the Wendels, and Franqois-Marsal (whom 
President Millerand in 1924 entrusted 
with a ministry in defiance of the consti¬ 
tutional objections of the Chamber of Dep¬ 
uties). It represented the new oligarchy 
created by industrialization, and was 
especially the spokesman of the "200 fam¬ 
ilies" who ran the Bank of France, the 
Stock Exchange, and the great heavy in¬ 
dustrial cartels like the Comitc!^ dcs Forges. 
It had powerful influence with individual 
deputies and senators and the higher offi¬ 
cials. 

The Federation Republicaine was a 
strong supporter of the bloc national 
fonned in 1919 as an electoral oiganiza- 
tion of the Right against the "menace" of 
Bolshevism and to see that the peace as 
well as the war was victorious for France. 
Both Millerand as president of the re¬ 
public and Poincar^ as prime minister 
received its steady frienclship; and, in 
193], it preferred Doumer to Briand as 
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President of the Republic. It waned in 
electoral strength in the 1930’$. This party 
was the full Rightist parly and bears the 
heaviest responsibility for defeat and c:a- 
pitulation and Petuin in 1940. From tliis 
must be excepted Louis Marin and a small 
number of men who cared more for 
France than their own fortunes or fixed 
ideas; they are infiltrators into the Party 
of Republican Liberty of postwar France. 

(3) A little on tfie left of die Federation 
Republicaine (or Ufiion Republicain De- 
rnocratique) was the Parti Republicain 
Democralique et Social, reorganized in 
1920, but going back to a group of Left 
republicans of opportunist tactics, and 
claiming personal links with Ganibetta, 
Jules Ferry, Sadi Carnot, and W'aldeck- 
Rousseau. Such claims were made by other 
groups, also—and in fact may truly be 
made, for all the republicans and Left 
groups of the present day have at least 
the clement of anti monarchism in them. 
It was peculiarly the party of Poincar^. 
It was marked off from its friends on the 
Right by its secularism (though it was 
favorable to resumption of relations with 
die Vatican), and from the Left by its 
economic tenets, by its irreconciliability 
with the Socialists, and by its affiliations 
with the commercial, industrial, and agri¬ 
cultural defensive associations of the cap¬ 
italist system. Thus, it corresponded 
roughly to the Left of 1871-1900. It was 
the left wing of the bloc national of 1919, 
and in fact was its instigator. 

The Parti Republicain Democralique et 
Sociale fell into three groups in the Cham¬ 
ber of Deputies: the Gauche Democrat- 
ique, the Gauche Independante, and the 
Republicains de Gauche, But several co¬ 
operated with the Groupe Radical et Rad¬ 
ical Socialiste! Such a division into groups 
was, in fact, not deprecated by the jiarty, 
for it made easy the detachment of mem¬ 
bers from implicated groups. The Sena¬ 
tors of the party belonged, in the Senate, 
to the Union Republicaine and to the 
Gauche Democralique, Active in the party 
councils were Barthou, Charon, and Dou- 
mer. 

(4) In between this party and the Fede¬ 
ration Republicaine was the moderate 


Right group of the Alliance Democralique, 
headed by Tardicu, Flanclin (an appeaser 
of Hitler), and Reynaud (a member of 
this group who left ii from antipathy to 
Flandin). Liberal with a Gladstonian 
flavor, it was composed of fluctuating 
groups. 

(5) By the side of this party, formed by 
those who were expelled from the Parti 
Radical et Radical Socialiste in 1924 for 
voting with the bloc national, was the 
Gauche Radicale. Jt was opportunist, sway¬ 
ing now Right now I..eft, and could be 
described as Center Ix‘ft. But a group of 
some fifty votes which sway here and 
there in a Chamber in w hit.h there are so 
many groups is very iniporiant and danger¬ 
ous to the stability of government. 

(6) Squarely in the liberal ranks was the 
Parti Radical et Radical-Sot ialiste. It was 
impiously anticlerical, supported the 
])oJicy of uniform and secular public edu¬ 
cation and generous s( liolarshi]) schemes, 
was genuinely concerned to secure inter¬ 
national peace, and united a theory of 
private property with social services for 
the benefit of the poor and helpless. It in¬ 
sisted at once upon freedom and upon 
efficient adininislrative organization. Very 
spirited, it was aniirnilitarist. anticaesarist, 
the incarnation of the Jacobins, yet rather 
pallidly so. Its theorists and leaders have 
been Jules Simon, Gambetta. Clenienceau 
and Camille Pclletaii, Boiiisson, Edouard 
Hcrrioi, and Daladicr. Strong enough to 
urge, if not entirely to dominate, policy 
since 1898, it addeci to the statute book, 
in successive years, the Law of Associations 
(1901), reduction of military service (1905), 
separation of church and stale (1905), 
workers' pensions (1910), and income tax 
(1917). It also championed peasant pro¬ 
prietorship and the txole unique. The 
spirit of the party was well characterized 
by Herriot, who indicated the sources of 
mcKiern policy: the .Kientific attitude, un¬ 
willingness to he bound by nonevolving 
formulas, the hatred of oppression (which 
was especially awakened by the Dreyfus 
case), and social helpfulness of the state 
without bureaucratic routinization. Her- 
riot’s own words explain the party's differ- 
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ence from its Socialist neighbors on the 
extreme Left; 

Is it possible to give to man his power of de¬ 
velopment, that which remains, according to 
us, the essential task of politics, if you refuse 
to him, in any object, and in particular in 
that which lie has created, that right of prop¬ 
erty which, after all, given the lirevity of life, 
can never be other than a right of use? [And 
yet] . . . radical socialists admit and proclaim 
the necessity of collective property for the 
profit of the communes or the state, coopera¬ 
tive societies or trade unions. 

This political party most closely incar¬ 
nated France prior to World War II. From 
1885 to 1939 it supplied 16 out of 38 prime 
ministers. It had the major electoral fol¬ 
lowing to 1932: 160 seats in the Chamber 
against the Socialists’ 131. In 1936, the 
last election before World W'ar II, it had 
111 seals compared with the Socialists’ 149. 
It was the broad-based “party of nega¬ 
tion.” It represented the better-off peas¬ 
ants, the shopkeepers, the petty doctors 
and lawyers, the middle and lower civil 
servants, the .small urban bourgeoisie. 
They wanted to be left alone by govern¬ 
ment, Freemasonry played a considerable 
part in the party. 

The party’s main interest w'as in civil 
liberties, weak and do-nothing govern¬ 
ment. peace, and no taxes at all, if pos¬ 
sible. Various internal groupings W'eak- 
ened it, even in its defen.sive negativeness: 
Herriot, Daladier, Chautemps jostled 
each other for leadership and influence. 
Its local committees showed much ifide- 
pendeiice.'^^ It was the diicf single scape¬ 
goat of the debacle, for under Daladier, 
it led France to Munich and through the 
first six months of World War II. It was 
inadequately active in the resistance. 

It is highly interesting to notice that 
France has rejected this “party of nega¬ 
tion.’’ Whatever the nation may do about 
governing with parties so different in their 
ethos as the big three, these, at any rate, 
are parties of governmental action. 

Cf. A. Thibaudet, Les Id^es Politiques de la 
France (Paris, 1932); Daniel Hal^vy. Repub- 
lique des Comiiis (Paris, 1934); £. Berl, La 
Politique et les Partis (Paris, 1932); and 
“Pertinax,’* The Gravediggers (New York, 
1946). 


In the debates on the new constitution, 
the Radical Socialists insisted on a strong 
popular assembly, a weakish executive, a 
bicameral system, and made heavy claims 
for a Declaration of Rights, harking back 
to 1789. They especially stressed “Lib¬ 
erty.” A poll (Sondages, March 15, 1946) 
shows that 8 per cent of the voters would 
have voted for the Radical Socialist party, 
the towns being rather more favorable to 
it than the country, the men less than the 
women, the older more than the younger, 
the wealthy twice as much as the people 
of small jfurtune. The Communists, if 
they had had a choice, w^ould have given 
no votes to the Radical Socialists; the 
Socialists would have cast 2 per cent for 
them, and the M.R.P. would have cast 5 
per cent. 

It is possible that if the Communists and 
Socialists attempt to realize a lai^e pro¬ 
gram of state activity, the electorate may 
well swing over to the Radical Socialists, 
particularly if the Communists disturb the 
nation by viclcncc in industry and by par¬ 
liamentary misbehavior. Indeed, in 1949 
the prime minister and the presidents of 
both chambers were Radical Socialists. 

(7) Between this party and the Socialists 
was the Parti Republicain Socialiste, more 
usually with the Radicals than with the 
Socialists. However, not all the members 
of the Republican Socialist group in the 
Chamber belonged to the electoral organ¬ 
ization. Some of them voted with the bloc 
national. The principal leader was Pain- 
l^v^, who sought a permanent alliance 
between all the Left groups excepting the 
Communists. 

(8) and (9) We arrive at the Socialist 
and Communist parties. In the Chamber 
of 1936 there were 149 socialists belonging 
to the Parti Socialiste, Section Frangaise 
de FInternationale Ouvriere. Neither the 
Ciiamber group nor the party comprised 
all the socialist representation, for some 
of the group had certain affinities with 
some Radicals and some Republican So¬ 
cialists. Moreover, there are socialist or¬ 
ganizations and constituencies independ¬ 
ent of the main body. The situation was 
the result of a long evolution of doctrine 
and oi;ganization, the year 1905 consti- 
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tutlng a focal point. In that year the vari¬ 
ous lines of socialist evolution joined in a 
single organization: Rousseau's optimism 
about man if men were only equal; tlie 
class-conscious decentralization and seif- 
aid in cooperative societies and the pro¬ 
ducer's syndicates of Proudhon; the revo¬ 
lutionary communism of Blanqui (draw¬ 
ing inspiration from Baheuf’s "Conspir¬ 
acy of the Fqual” of the Great Revolu¬ 
tion); the parliamentary state socialism 
of Louis Blanc; and the foreign but pre¬ 
ponderant Icjrte of Marxism through Jules 
Guesde and Paul Lafargue. I'hese tend¬ 
encies had till then divided and wasted 
socialist efforts in a series of hitter ani¬ 
mosities, ••5 '^Ihe “reformism" of Louis 
Blanc found its champion and developer 
in Jean Jaura's, 'I he emergence of a uni¬ 
fied party was no accident. From 1875 to 
1905 was one pericjd of the Third Re¬ 
public, from 1905 to 19,^5 was another, 
in the first, the older, traditfijnal, con¬ 
servative. royalist, aristocratic, militarist, 
agricultural, and rural forces had been 
dominant though waning; after 1905 the 
urban, industrial, commercial, secularist, 
middle and working classes surged for¬ 
ward, 

I’he new party, called the Parti Social- 
isle Unifid, accepted the basis of the revo¬ 
lutionary class war with the ultimate aim 
of a "collectivist society" but of immedi¬ 
ate reforms, and of noncooperation with 
other groups in Parliament. Its electoral 
policy was not always $0 intransigent, its 
tactics often admitted transient alliances 
with bourgeois groups, its party discipline 
was severe. As in all other countries, so in 
France, World War 1 disrupted the So¬ 
cialists, and the Bolshevist revolution set 
a seal upon the disruption.In 1920, at 
the National Congress of Tours, a minor¬ 
ity of the party formed the Section Fran- 
gaise de iInternationale Ouvriere, with a 

ssCf. Paul Louis, Histoire du Socialisme en 
France (Paris, 1925); also J. H. Jackson, Jean 
Jauris (London, 1943); also A. Zevacs. His¬ 
toire du Socialism et du Communisme en 
France, 1871-1947 (Paris, 1947). 

M Cf. M. Faiiisod, international Socialism and 
the World War (Cambridge, Mass., 1935); 
and Henry Khrmann, French Labor from 
Popular Front to Liberation (New York, 1947). 


doctrine and tactics similar to the British 
Labour party and the German Social Dem¬ 
ocratic party, The rest joined the Third 
(Moscow) International and formed the 
Communist party (S.F.I.C. or Section 
Frangaise de VInternational Communiste,) 
Since then other scissions have occurred: 
in 1923, the Union Socialiste-Communiste, 
a small group standing between the 
S.F.LO. and the Communists, and moving 
toward the former; there is also a small 
group of socialists on the Right of the 
S-F.I.O. The leaders of the S.F.LO. ac¬ 
quired a F.nrupean reputation; Ldon 
Blum, Renaiidcl, Paul-Boncour, Longuet, 
Haniadier; so also of the Communist party, 
Marcel Cachin, Rappaport, Thorez, and 
Duclos. In 1924 the S-F.I.O. entered an 
electoral pact, the Cartel des Gauches, 
with the Radical Socialists against the 
electoral arrangements of the Right; the 
Communist party, although urged by Mos¬ 
cow to make a “united front" with other 
socialists against the Right, could not 
reach a complete agreement with the bloc. 
Until World War II, the Socialist party 
was sup{K>rtcd by the reformist trade 
unions grouped in the Confederation 
General^ du J'ravul, and the Communist 
party by the Confederation Generale du 
Travail Unitaire, fi^rmed in 1922 and 
affiliated to the Communist Trade Union 
Internationale. 

The stresses of the interwar years and 
of the ideological conflict and the Nazi 
occupation produced a serious ciijiige in 
the fortunes of the Socialist und Commu¬ 
nist parties. I'he Socialist party under 
L^on Blum formed and led the so-called 
Popular Front government of 1936. The 
Communists supported this, since if was 
antifascist, but did not join it. The So¬ 
cialist parry, being democratic, was their 
fina opponent; the Q)mmunists harassed 
it and weakened its influence in their own 
fight for power, by the bitterest defama¬ 
tion. The Socialist party, like all such 
parties in Europe, had its own internal 
weakness, arising from two causes. One is 
the pacifism which brings many men into 
such parties. A group headed by Paul 
Faur^ voted for the Munich Pact, and 
badly weakened the power of the party in 
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the face of European difficulties, just when 
a party in a national state needs to be 
strong. The second and more deep-seated 
cause of internal weakness is the inherent 
unwillingness of the party to act otherwise 
than in the spirit of democratic consti¬ 
tutionalism. In an age when the subversive 
feelings of masses of the electorate can be 
whipped up against undoubted social and 
economic miseries and injustices, this gives 
an appearance of impotence to such par¬ 
ties, for they cannot get a clear majority. 
They not only lose prestige, but the very 
thought is self-stultifying. 

In such a situation, the Communist par¬ 
ties, whose sanguine faith and militant 
ardor blind them to scruples since Lenin 
set them the example, have a clear politi¬ 
cal advantage. They can decry everybody 
else’s policy and actions, propose the 
most radical schemes, encourage the most 
revolutionary feeling, gain adherents— 
and yet know that probably they will not 
win a majority requiring fulfilment of 
their program. On a relatively quite re¬ 
cent memory of violent action, and the 
cult of revolutionary violence in 1789-95, 
in the Commune of 1871, and the syndi¬ 
calist doctrines of Geoige Sorel, they base 
subversive appeals to riot in the streets 
and industry against the duly elected gov¬ 
ernment. In 1932 the party in France had 
10 seats in the Chamber; in 1956, 72; in 
1946, 168—that is, nearly a third of the 
representation, and had polled five and 
one half million votes in the country, 
making 28.2 per cent of the total. 

In the interwar years, though France 
was faced with the dreadful threat of 
Germany across the borders, the Commit 
nist party pursued a policy which was in 
part dictated by the Communist Ir ter- 
nationale, and in part spontaneously di¬ 
rected to favor the U.S.S.R. It sometimes 
made common cause with the / French 
Right in order to discredit the Left-wing 
parties, and to keep the state 4n a per¬ 
petual condition of shock and instability. 
It was for military strength onjy when it 
suited the Soviet Union to ha^le a strong 
France and not before. Tt organized and 
aggravated strikes in war factories. When 
the Nazi-Soviet pact was signed, it be¬ 


came the enemy of French policy against 
Hitler. One fourth of the Communist 
deputies resigned from the party. The 
Confederation Cenirale du Travail ex¬ 
pelled all Communists from office in its 
own organization and its affiliates. The 
government dissolved the party, and the 
Chamber of Deputies expelled its mem¬ 
bers by unanimous vote, including that of 
the Socialist party. It took little part in 
the resistance against Nazi occupation un¬ 
til Hitler's invasion of Russia. Thereafter it 
took a laige and courageous part through 
Le Front National and the Franc-Tireurs 
et Partisans —keeping pretty strictly to 
itself and kept apart from other parties 
by their suspicion of it. It organized re¬ 
sistance even in districts in which it had 
hardly before been heard of. When Nazis 
killed hostages they were usually Commu¬ 
nists. As the parti des fusiles, it capital¬ 
ized on its part in the resistance, far be¬ 
yond its undoubted services, since it has 
no scruples at all in making unverifiable 
claims. 

In the constitutional convention of 
1945-46, Socialists and Communists col¬ 
laborated. Both were hostile to a strong 
executive, as a general theory, the Com¬ 
munists especially so, so long as they could 
not hope to be in sole power. They had 
their red eye on General de Gaulle. It was 
at the Communist insistence that the 
Chamber of Deputies was immensely 
strengthened, to the point of its formal 
choice of prime minister and cabinet. It 
also pressed hard for the long list of eco¬ 
nomic and social rights guaranteed by the 
constitution. It fortified its position by se¬ 
curing proportional representation, was 
hostile to the compulsory vote, opposed 
equality in electoral finances and propa¬ 
ganda, and preferred to deny the execu¬ 
tive the right of dissolution. The first draft 
was defeated by the electorate: neverthe¬ 
less Communist ideas are predominant, 
because the Socialist party needed to go 
along with them in order to hold off the 
M.R.P. and the Right. Yet the small posi¬ 
tive vote for the constitution is a sign that 
Communist strength is not what it seems 
to be. Sondages has shown (March 15, 
1946) that whereas 14 per cent of Socialist 
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voters would give their votes to the Coin< 
munists, if they had to choose between it 
and other parties, only 6 per cent of Com¬ 
munists would give theirs to the Socialists 
if they had to make such a choice. 

The essential difference between So¬ 
cialists and Communists is that the So¬ 
cialists, unlike the Communists,are suf¬ 
fused through and through with the con¬ 
science of democratic humanism, and ac¬ 
knowledge an imperative morality which 
stands above economic acquisitiveness and 
therefore the warfare among classes. To 
them, justice, rights, brotherhood, virtue, 
truth, loyalty, are something autonomous, 
and not the by-product of an economic 
war in which different standards prevail 
according to the fortunes of war and in 
which ethics vary with the side on which 
one is fighting; the conscience of man lives 
above economic production. Since this is 
so, some rapprochement and the transac¬ 
tion of political business is possible be¬ 
tween them and such men as those who 
lead the M.R.P.®« and the Radical-Social¬ 
ists. Since this is so, also, they arc hated 
by the Communist party. The best ex¬ 
pression of democratic humanism, though 
it is no exception, is to be found in the life 
and theories of men like Jaur^s and L^on 
Blum.” 

The Communist party has the tremen¬ 
dous advantage of never having been in 
office, or at least, so predominantly as to 
incur the usual disappointment of the 
electorate. The Communist party is par¬ 
ticularly strong in the industrial North 
and around Paris, and in the Midi, notable 
for its passionately Left politics. What has 
given it so much extra strength, however, 
is its undoubted appeal to the rural areas. 
This has come from two causes: (i) and- 
Right and anticlerical feeling (and yet it 
has in places avowed tolerance for devout 
Catholics), strengthened by the antagonism 
to Vichy; aiid (a) the misery and resent- 

Cf. A. Rossi, Physiologie du Parti Com- 
muniste Frangais (Paris, 1948), especially p. 
875 ff- 

” Cf. Jacques Maritain, Les Droits de 
UHomme et la Loi Naturelle, and Principes 
d*Une Politique Humaniste (Paris, 1945). 

8»Cf. Blum's book. For All Mankind (New 
York, 1946). 


ment of what is now a large agricultural 
proletariat and small holders. There are, 
roughly, some eight million people in 
agriculture. Of these, less than one million 
own two thirds of the land privately cul¬ 
tivated. Nearly five million other owners 
have the remaining one third between 
them, in farms of from one to twenty-five 
acres. Nearly three million on the land 
are landless laborers. Finally, to the end of 
December, 1947, the Communist party 
enjoyed the support of the great trade- 
union organization, the Confederation 
GenSrale du Travail, which under Louis 
Saillant, a Communist, has been infiltrated 
and dominated by the Communist party, 
due to its tactics in the resistance.” 

How^ever, large as is the Communist 
party strength, it has its anxieties. It bene¬ 
fited abnormally from its part in the re- 
.sistance, because it set up organizations 
before the other parties could do so, and 
because it shared in the vast w^artime 
prestige of the Soviet Union. Both of these 
are wasting assets. Its physical and intel¬ 
lectual fight against the nazis was most 
vigorous. In times of turmoil the electors 
follow the virile and eschew the scrupu¬ 
lous. Yet the Communists are caught in 
the toils of the democratic principle w^hile 
they remain a parliamentary party. They 
cannot avoid making a parliamentary rec¬ 
ord, which can be read by anybody. If it 
is obstructive, they will lose their more 
moderate supporters. They cannot avoid 
making a general public record, and so, 
since they are moving always towards the 
next election, they must tack and hedge. 
This takes away from their militancy, and 
loses them some of their militants. It also 
causes tensions within the party. If they 
are militant in the streets, as they were 
over their desire to defeat the Marshall 
Plan in 1947, they produce secessions of 
their followers who follow them for good 
economic conditions, for their action must 

”In the summer of 1948 it was commonly 
estimated that the C.G.T. numbers had been- 
reduced to some three million: while the rival 
run by Jouhaux, the non-Communist trade 
union leader, had risen to one million, and 
the Catholic organization also numbered one 
million. 
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tend (o thwart them. If they are militant 
in the trade union.s, the more thoughtful 
workers—or the le.ss idealistic, whichever 
way one care.s to put it—will, feeling de¬ 
ceived. secede. In December, 1947, sus¬ 
picions that the Communists were follow¬ 
ing the policy of the "Cominform/* and 
.strike after strike caused a revulsion 
against them, and produced a secession 
from the C.Ci.'l'. and tlie formation of the 
Force Ouvrirre, a new confederation of 
trade unions, led by the veteran iion- 
Communist leader of the C.G.T.. Leon 
Joiihaiix.®' Tliorez’ declaration in March, 
19.19. ^ against the U.S.S.R. 

would be met w'ith his parly’s refusal to 
obstruct the entrance of Soviet armies into 
France, is characteristic of the party and 
in time must sap its strength. 

General Ohseroations on French Par¬ 
ties. We may conclude the survey of 
French poliiii al parties with a few gen¬ 
eral observations. 

For a while, after World War 11 . it 
seemed as if France was going to remain 
governed by ii coalition of three disci¬ 
plined partic.s. Communists, Socialists and 
M.R.P. In 1947, however, the tripartisme 
came to an end when the Communists 
were expelled from the Government and 
the center of gravity of governinerits 
tended to move towards the Right. This 
evolution favoured loosely organized par- 
tie.s, s'.ich as the Radicals and Indepcn- 
deint Ctmscrvalives, (Vialitions of M.R.P., 
.Socialists and Radicals (named Third 
Force) were replaced during the second 
legislature of the Fourth Republic (1951- 
r>r») hv (o iliiions of Radicals. M.R.P. and 
Iji.U {.vudt ut Conservatives, except for the 
iuiciiudcof !(»54 when M. Mendes-France, 
a left wing Radical, solved the Indo-China 
crisis. 'The third legislature (1956-58) 
showed a slight swing to the Left, and, for 
the first time suicc 1947, a Socialist, M. 
Mollet. formed a Government composed 
of Radicals and .Socialists (the Front Re- 
pubiicain). After a year, however, he was 
replaced by a Radical Premier, and the 
legislature appeared once more to move 
towards the Right, when it came to an 
aIrrujM Hose in June 1958. 'Fhc elections 
of 195.S. the first of the Fifth Republic, 
showed that the newly formed gaullist 
U.N.R. was going to be the center of 
gravity of the Government. The situation 
docs not lutwcver seem altogether stable: 


Cf. I iron Jouhaiix, La C. G. T. (Paris, 1937). 


Radicals, Socialists and Communists saw 
their representation reduced out of pro¬ 
portion with their strength in the country, 
independently from the setback which 
these parties suffered in terms of votes. 
Already in 1959, local elections showed 
that the Communists had recovered almost 
all their losses of the previous year. Com’ 
munists and Socialists may gain from the 
disaffection to the new regime, particu¬ 
larly since the latter split in 1958 over the 
(piestion of the acceptance of tlic new 
Constitution and of de Gaulle’s return to 
power: the minority formed an autono¬ 
mous Socialist Party, later to be called 
Parti Sorialiste Uni fie, which the ex- 
Radical Premier, M. Mendes-France, 
joined in 1959. Dangers of dictatorship 
from the Right are liot excluded either, 
es[x*<:ially until the Algerian question is 
solved. Nevertheless, the liberal forces in 
French society may prove strong enough 
to prevent the emergence of a Spanish- 
like, Right-wing dictatorship, as well as 
that of a I^ninist-Stalinist Government 
dominated by the Communists. 

The tension and confusion of French 
political parries is due, iJ will have been 
observed, not merely to the diversity of 
economic interests but to doctrines of so¬ 
ciety and government. Even if Thilxiudet's 
designation of .six strands—Tradition¬ 
alism, Liljeralisin, Industrialism, Social 
Catholicism, Jacobinism, and Socialism 
- exhausted the subtleties, and it does 
not, it would be complication €li.sinte- 
grating enough. 

The Penalty of a History Full of Civil 
HVn,s. The many revolutionary and re¬ 
actionary crises suffered by France since 
1789 have left most political minds seared 
with historic thinking.*'* It is one thing to 
have party differences; it is another to 
pusli them to the point of civil war ten 
times in a century and a half. A viable 
party system requires that many past bat¬ 
tles shall be forgotten. But it is difficult 
to forget the kind of battles the French 
have so recently fought with bloodshed 
among themselves. It is hard to decide 
whether this is the result of a passionate. 


A. Thibaudet. Lc.s Id^es Politiques (Paris, 
193V); cf. also A. Siegfried, France: a Study 
in Nationality (New Haven, 1930). 

« 3 Cf. G. L. Dickinson, Revolution and Re¬ 
action in Modern France, and edition (I.on- 
don, 1927); also David Thomson, Democracy 
in France (Oxford, 1946), a most brilliant 
treatment. 
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doctrinaire state of mind, but many ob> 
servers place much weight on this view. 

Few countries contain so many cross* 
contradictions. Catholicism, and the place 
of the Church in the state, is one. It di¬ 
vides Left and Right, but not all the I^ieft 
and all the Right, and yet it severs the 
M.R.P. from both Left and Right. Mon¬ 
archism and aristocracy divided the Right 
itself, and set some of the Right against 
the Republic as the form of government— 
and this would produce coalitions of the 
Left to defend it, but they again would 
be torn and severed by different social 
policies. Monarchist and aristocratic ideas 
and status produced contempt for parlia¬ 
mentary institutions, and helped to spon¬ 
sor and inspire extreme nationalist and 
dictatorial gioups and fascist formations. 
It found its way into the administrative 
services on the highest level at home and 
in the colonies—for the sake of France, 
but not the France of the Chamber of 
Deputies.®* But this produced a tension 
between the Chamber and the officials; 
and the Left groups, not being able to con¬ 
trol and use the administration, treated it 
as an enemy and so intensified its hatred 
of them. The higher administrative serv¬ 
ices did not adequately prepare for war 
against Germany, nor did the regular 
army; they were ready to cooperate with 
the nazis through Vichy. 

Furthermore, the parlies of the Left 
were always conscious of the legacy of 
“Caesarism'* embodied in the ancien re¬ 
gime, and Napoleon, and Napoleon III, 
and later pretenders and swashbucklers 
like Boulanger. Therefore, though demo¬ 
cratic, they were not energetic in social 
reforms which required a strong govern¬ 
ment. Liberty and equality were at logger- 
heads in values and timing. All the Left 
were afraid of Bonapartism, the glitter¬ 
ing dictatorial leader using plebiscitary 
forms to bolster personal power. Hence, 
they were as jealous of a fierce Jacobin¬ 
like leader, Clemenceau, whose idea of 
democracy was a great surging solidarity 
of the people obedient to powerful gov¬ 
ernment, as fearful of a Colonel de la 


Roeque, whose formations of fascists pro¬ 
duced the antiparliamentary riots in Feb¬ 
ruary, 1934.*® All parties as far as the 
moderate Right had accepted democracy, 
but were seriously split many ways as to 
its governmental forms, the respective 
places of extralegal, forceful dissent and 
the coercion projjerly exercisable by gov¬ 
ernment pursuant to electoral mandates. 
The socialist Left shared the common be¬ 
lief in democracy and social justice, but 
it was disintegrated by the varying empha¬ 
sis placed on the legitimacy of majority or 
minority rule, and on gradualism against 
abrupt change. Here some of the more 
radical Socialists, and certainly the Com¬ 
munists, expressed the revolutionary tra¬ 
dition of the barricades; the right of the 
Directory to take full powers on behalf 
of the people, as their forbears Dan ton 
and Robespierre had done and as the 
Commune of 1871 had exemplified. All 
parties knew that national defense was 
an ultimate obligation, but they were di¬ 
vided on alliances, and on the extreme 
Left some members of the groups were 
pacifist, sometimes by persuasion, some¬ 
times for fear of domestic militarism and 
hatred of monarcho-aristocratic Catholic 
military society. And even conservative 
leaders would cut down the estimates for 
economy's sake by reducing the size of the 
armed forces and the length of conscript 
service. Other groups joined in with such 
policies for their own purposes only, and 
then seceded. 

Thirty or forty years of peace from 
about 1905 might have produced a forget¬ 
ting of old rancors, and a forging of new 
reconciliations. But the pressure of ideas 
from outside, and the enemies on the 
frontier, fascists and nazis, two wars, and 
the world-wide ideological battle between 
the different interpretations of liberty, 
equality, and fraternity, democracy and 
despotism, and especially the brutal in- 

•«A. Wenh, France in Ferment (liondon, 
1934), The Destiny of France (London, 1937)* 
and The Twilight of France ( 1 /mdon, 194a). 
Cf. also Francois Goguel, La Politique des 
Partis sous la Ille Ripublique (Paris, 1946), 

2 vols. 
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•* Cf. Chapter 32 below. 



TABLE 5 - German Reichstag Elections: 1919, 1928, 1932, 1933 



January^ 

May, 

November, 

March, 


1919 

1928 

1932 

1933 

Total number entitled to vote 

36,767 

41,225 

44.374 

44,686 

Total ziunibcrr of valid votes cast 

30,400 

3«,753 

35.472 

39.343 

Per cent of valid votes cast 

82.7 

74.6 

79-9 

88.0 

Parties 

(.v") KatlonaVislic parties'. 

Nazis 

— 

810 

**»737 


Nationalists 


4,381 

2.959 

3. *37 

People's party 


2,680 

662 

432 

Several small parties combined (cf. below) 

— 

L 37 * 

105 

-- 

Total votes for nationalistic parties: 

4»467 

9,242 

'5.463 

20,849 

Per cent of total number of valid votes cast 

147 

30.0 

43-6 

53 0 

Per cent of total number entitled to vole 

12.1 

22.4 

34-9 

46.6 

(2) Nonsocialist republican parties: 

Democrats 

5.64a 

1,506 

338 

334 

Center 

5.980 

3.7 > a 

4.23* 

4.425 

Bavarian Peoples's party 

— 

946 

*.095 

1,074 

Several small parties combined (cf. below) 

275 

9,47a 

259 

498 

Total votes for nonsocialist republican parties: 

"*897 

8,636 

5.921 

6 . 33 ' 

Per cent of total number of valid votes cast 

39-1 

28.x 

16.7 

16. I 

Per cent of total number entitled to vote 

32.4 

21.0 

* 3-3 

14.2 

(3) Labor parties: 

Social Democrats 

11,509 

9 .'53 

7,948 

7,182 

Independent Socialists 

2 , 3*7 

3.865 

5,980 

4,848 

Communists 

.... 

—- 

. 

— 

Total votes for labor parties: 

13,826 

12,418 

13,228 

12,030 

Per cent of total number of valid votes cast 

45-5 

40.4 

37-3 

30.6 

Per cent of total number entitled to vote 

37-6 

30.1 

29.8 

26.9 

(4) All other parties—10 to 20 parties, each receiving 
less than 100,000 votes: 

Total votes for all other parties: 

210 

457 

860 

136 

Per cent of total number of valid votes cast 

0.7 

*■5 

2-4 

0-3 

Per cent of total number entitled to vote 

0.6 

1.1 

*•9 

0.3 

Breakdown of small nationalistic parties: 

Agrari2m League 


*99 

*05 

— 

Wiirttemberg Farmers’ and Vincyardists’ League 

— 

198 

— 

— 

German-Hanoverian party 

— 

128 

— 

— 

Saxony Country People 

— 

— 

— 

— 

German Social party 

— 

— 

— 

— 

German Country People 

— 

— 

— 

— 

Christian National Farmers’ and Country People’s 

party 

— 

— 

— 

— 

Conservative People’s party 

— 

582 

— 

— 

Popular National Bloc 

— 

266 

— 

— 

Total 

— 

L 37 * 

*05 

— 

Breakdown of small nonsocialist republican perties: 

Bavarian Farmers’ League 

875 

L 397 

110 

— 

German Middle Class party 

— 

481 

*49 

114 

German Farmers’ party 

People’s Rights party 


483 


384 

Christian Social People’s Service 

Christian Social party 

Christian Social People’s Community 

Total 

275 

9,479 

*39 

498 
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transigcance of the Communist Interna¬ 
tional, exacerbated all the contradictions, 
and kept fresh the sharp light and fierce 
heat that came from the past.** 

The particular conditions of the emer¬ 
gence of the Fifih Republic have once 
more brought to the forefront the issues 
raised by Bonapaitism, as if periods of in¬ 
ternal peace were never sufficiently long 
to enable French politics to become sta¬ 
bilized and French political parties to 
crystallize their program around the eco¬ 
nomic issues which are the major elements 
of division in other Western democracies. 


rOl.lTICAI. PARTIES IN OERMANV 

Between the Wars, A picture of the }X)- 
litical strength of German parties at differ¬ 
ent periods in the interwar years must 
precede any discussion of the history, na¬ 
ture, and future of parties. TVe figures in 


Cf. Herman Finer, The Tuture of Govern- 
ment (New York. i94f>), Chap. IV, for a 
dynamic act:ount of the decline and fall of the 
I'hiitl Republic, and bibliography. Especially 
worth consulting arc: “Alain," filaments 
(Tune Doctrine Radicate (Paris, 1925); D. 
Haldvy, Im Fin des Notables (Paris, 1930), 
Pour T£tude de la TroisUrne Republufue 
(Paris, 1937); and La Republufue de.s ComiUs 
(Paris, 1934): Andr^ Tardieu, IJlIeure de la 
Decision (Paris, 1934): “Pertinax,” The Grave- 
diggers (New York, 1944); J. Fourcade, La RS- 
puhlique de la Province (Paris, 193O); M. 
Thorez, France Today (London, 1936). For the 
nascent Fourth Republic, see Paul Marabuco, 
Les Partis Politiques el Its Mouvements Sod- 
aux sous la IVe R^puhlique (Paris, 194S). 

Cf. H. Finer. The Future of Government 
(New York, 1946), Chap. HI; S. W. Hulperin, 
Germany Tried Democracy (New York, 1946); 
Mcndelssohn-Bartholdy, The War and Ger¬ 
man Society (New Haven. 1937): O. Braun, 
Von Weimar zu Hitler (New York, 1940); 
H. Rauschnig, The Revolution of Nihilism 
(New York, 1939); T. F. Abel, Why Hitler 
Came to Power (New York, 1938); Theodore 
Wolff, Through Two Decades (London, 1936); 
R. T. Clark, The Fall of the German Republic 
(London, 1935); R. D. Butler, Roots of Na¬ 
tional Socialism (New York, 19.12); H. E. Fried, 
The Guilt of the German Army (New York, 
1942); A. Rosenberg. History of the German 
Republic (London, 1936); Konrad Heiden, 
The Fiihrer (New York, 1944); A. Hitler, Mein 
Kampf (trans.. New York, 1933); A. F. Stutm- 
thal. The Tragedy of European Labor (New 
York, 1943.) 


Table 5®* refer to January, 1919, when 
the Weimar constitutional assembly was 
elected; to May, 1928, after some of the 
gravest of German adjustments to the 
problems of the T reaty of V'ersailles had 
been settled (including the almost com¬ 
plete lifting of reparation payments); to 
November, 1932, the last free election be¬ 
fore the advent of Hiller; and to March. 
*9.H3. under the Hitler terror, with consti¬ 
tutional guarantees su.spcnded. 

Certain facts stand out immediately. 
The first is the iniiltiplicity ol parties, a 
serious confusion to the voter, not making 
for responsible choices of the government, 
but (as in France since 1875) only for the 
pieces of the mosaic that would eventually 
join together (out of his view) to form a 
government, on terms he did not know or 
endorse. Sfuond, the small parties w'ere 
kept alive by proportional repre.seniation. 
Third, it will he observed that some of the 
parties are definitely local parties, a re¬ 
sult of the particularism of the German 
states going back centuries, and only par¬ 
tially overcome by the successive stages of 
federalization. Also, as the parties only 
acquired full authority in 1919. w^hen the 
first deniorxatic Reichstag was inaugu¬ 
rated. they were faced by the many well- 
organized economic groups and interests. 
They w^ere harmful for their influence in 
narrow'ing the vision of the German peo¬ 
ple, so that the center of their Reich could 
get out of hand. Notice especially, for ex¬ 
ample, the Bavarian People’s Catholic 
party and its steady strength. 

Fourth, four great parties sund out as 
the pillars ol the Weimar Republic: the 
Nationalist party (later largely merged but 
not completely identified with the Nazi 
party); the Center party, predominantly 
Catholic; the Social Democrats; and the 
Communist party. Together, in November, 
1932, they mustered some 32 million votes 
out of 35.5 million votes cast. 

Fifth, the practical erosion of the Demo¬ 
crats will be noticed, rather like the Lib¬ 
eral party in England in outlook, the last 
poor remnants of a great historic party, 
worn down by the extremes of militarism 

®8 After S. L. W. Mellon, American Political 
Science Review, August, 1943, pp. 612-613, and 
Nuremberg Documents, V, 253 ff. 
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and conservatism, and by the parties of 
masses intent on social and economic re- 
fonii. 

The Nature of the German Parties, In 
view of the analysis of the content of party 
doctrines in other countries, it is here 
only necessary to offer some general ob¬ 
servations on the German political par¬ 
ties. 

(i) The nationalistic parties stemmed 
from the agricultural, authoritarian. 
Junker, Protestant, royalist strata that had 
made the absolutist Prussian state and 
pushed forward to the Prussiani/ation of 
the German Reich of 1867 and 1871 to 
World War I. 'Their interests are clear 
from this characterization. Hut all inter¬ 
ests arc mixed. Accordingly, they were not 
merely Prussian: in other parts of the 
Reich there were authoritarian groups 
who cooperated with them. 'They were not 
entirely an economic interest, that is agri¬ 
cultural, though they were that predomi¬ 
nantly. But with the Industrialization of 
ihe/fWc/i, especially from the 1870's, they 
were intermeshed with heavy industry: 
the Knipps, Hugenbei^s, and Thy.s.sens. 
They were imperialist, colonialist—they 
were for tariffs, for strong growth of car¬ 
tels, for mighty Cierman armies and navies, 
for the Kaiser’s unqualified authority— 
they were antiparliamentary, antisocialist. 
Before 1919, they not infrequently joined 
with the Center party against the liberals 
and Socialists, although there was the 
great religious cleavage between them. 
Their shining lights were Bismarck 
(though they had their doubts about him) 
and Wilhelm II. They nourished the Ger¬ 
man general staff, and formed the back¬ 
bone of the twin pillars of the German 
state: the officer’s corps and the civil serv¬ 
ice. 

Though they were losing ground from 
election to election in the pre-World War 
I period, they persisted through it into 
the Weimar era, which they detested and 
never really accepted. Finally, they almost 
entirely lost their following to the Nazis. 
But a distinction must be drawn between 
them and Hitler’s movement. They joined 
him not for everything he afterwards did, 
for some were conservative patriots with 


a sense of religious obligation and their 
anticommunism was inherently different 
from Hitler’s. But, like the French Right, 
they preferred Hitler to the Social Demo¬ 
crats or the Communists. The so-called 
“baron’s government’’ (there were so many 
vons in it) of 1932, paved the way for Hit¬ 
ler, who was indeed recommended to von 
Hindenbeig, the President of the Reich, 
by von Papen. They opened the door to 
Hitler, in part because they were hostile 
to a proposed investigation into their use 
of subsidies granted by the Reich govern¬ 
ment to the hard-hit agricultural estates 
of their quintessential homeland, East 
Prussia. In the Reichstag of March, 1933, 
they voted Hitler full powers. World War 
11 , the Allied war trials, and especially 
Soviet severity in East Prussia and the 
break-up of the estates, left but a handful 
of the old guard. Pastor Niemdiler is an 
example t)f the purer of the German 
Protestant Christian conservative nation¬ 
alists. 

More will be said presently on the Nazi 
movement, which had affinities but not 
identity with the German Nationalist and 
Con.scrvaiive parties. They were anti- 
Semitic befr)re Hitler was born. 

(2) The Center party, founded in 1852 
to defend Catholic missions and university 
education from attack by conservatives in 
the Prussian government, consisted, in the 
immediate pre-World War II years, of a 
rank and file following of 56 per cent of 
all the Roman Catholic voters in Germany, 
the rest being divided among other par¬ 
ties. It has been estimated that of prac¬ 
tising Catholics, about 80 per cent fol¬ 
lowed the Center party. It attracted many 
non-Catholics. Its strength lay in the 
Rhineland, Bavaria (the Bavarian People’s 
party), Baden, Westphalia, Upper Silesia, 
and Hohenzollern. 

T'he Center party had a Catholic out¬ 
look and policy: that is to say, inde¬ 
pendence for minorities, religious and 
local; a paternal labor policy; and a loose 
federal Reich, for this gave freedom to its 
communicants. It wanted at one time a 
declaration of rights in the Bismarck con¬ 
stitution; it withstood Bismarck’s Kultur- 
kampf against it, but joined him on tariff 
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protection for dcccntralist concessions. It 
opposed the policy of aggrandizement and 
military expenditures in Bismarck's early 
years but later voted for them in return 
for concessions to the Church, that is, 
private education and no exceptional 
laws against Catholics. It supported the 
war ol 1914, but seceded early from the 
militarists, and with the Left parties 
helped to bring the war to an end. It had 
supported advanced social legislation for 
the benefit of the workers, and continually 
stood for the maintenance of a strong 
middle class, the petty commercial and 
industrial bourgeoisie, and an independ¬ 
ent peasantry. 

It joined the Social Democrats and the 
Democrats (or Liberals) in establishing 
and supporting the Weimar constitution. 
Its chief distinction from the Social Dem¬ 
ocratic policy of world peace and social 
welfare lay in (1) its defense of private 
projjeny and enterprise, and (2) its anti- 
ceniralizatiori. In the intei*w'ar years, it 
was involved in many contradictions, 
which would seem to be unavoidable in 
a party which pretends the defense of 
Catholic Christianity and yet seeks secular 
powxT. It w'as an enemy of the Treaty of 
Versailles; it supported substantial arma¬ 
ments and forces for Germany; and it 
advocated protection for agriculture. Its 
trade unions attracted per cent of tlie 
German organized workers and 33 per 
cent of the oiganized salaried employees. 
It was suspected of being democratic, not 
because it accepted the ideal of ec^uality 
and freedom for all men but because it 
wanted protection for its own faith. Its 
leaders headed several cabinets, and just 
prior to the forceful incursion of the nazi 
movement, its chancellor, Briining, had 
held office for some two years, ruling by 
emcigency decrees. Throtigh ineptitude 
and shortsightedness, its parliamentary 
leadership voted for Hitler's suspension 
of the constitutional guarantees in the 
Reichstag of March, 1933. But during 
World War II, some of its high dignitaries 
did much to maintain the faith of millions 
against nazi oppression. Its resuscitation 
in various forms is coming about in the 


various state Christian Democratic; parties, 
which include non-Catholics. The simi¬ 
larity to the M.R.P. in France deserves 
notice. It may also be observed that such 
a direct complication of the party system 
as a party founded on Catholicism does 
not exist either in the United States®® or 
in Great Britain. 

(3) The Social Democratic party was 
organized in 1869 on the basis of smaller 
groups established earlier. It was a party 
for the defense of the workers’ rights. It 
united the Lassallcan and the Marxian 
strains of socialism, and in the days of the 
intenscst crisis, in World War 1 and in the 
struggle against Hitler, suffered because 
of the mixture. From 12 seats in the 
Reichstag in 1877 it progressed to 110 out 
of 397 in 1912, and would have had more 
if the electoral constituencies had been 
redistributed w'ith the changing occupa¬ 
tional and territorial distribution from a 
mainly agricultural to a mainly industrial 
nation. Its general tenets need not be 
discussed: they are tlie same as those of 
all democratic socialist parties. But in 
Ciennany tlicre was the }>e(:uliar need for 
changing the unfair three-class system of 
voting in Prussia; for securing real sov¬ 
ereign democracy of the electors in the 
Reichstag; and for resisting the Bis- 
marckian and imperial determination to 
crush the movement altogether as a trea¬ 
sonable party. (From 1878-90 Bismarck 
attempted physically to crush it.) 

T'he party was distinguished by the re¬ 
markable philosophical services it ren¬ 
dered to socialists everywhere through the 
work of Bebel, Liebknecht, Luxemburg, 
Kautsky, Hilferding, Bernstein. Broadly 
speaking, they were zealously Marxian as 
to ends, but decisively non-Leninist as to 

o»Yet it is interesting to notice the indirect 
effects in the United States: for example, its 
relationship to Alfred £. Smith's Presidential 
candidacy in 1928 and his failure to be nomi¬ 
nated in 1932. Cf. R. V. Peel and T. C. Don¬ 
nelly, The 1^28 Campaign (New York, 1931), 
and cf. James Farley, My Story (New York, 
1947), passim, for his continual preoccupation 
with the relationship between his religion and 
his desire to run for President in 1940. Though 
a Jew has been Prime Minister of England, no 
Catholic has been, nor most probably could 
he be. 


[S49] 



THE CHARACTER AND POLICIES OF MODERN PARTIES 


democratic means.They formulated the 
theory of imperialism and the economic 
causation of wars long before Lenin fol¬ 
lowed. But they were democrats, and they 
warned Lenin and his follow'ers that their 
way of a small vanguard of revolutionary 
leaders must lead to the dictatorship of 
a small group over the workers and not 
the dictatorship of a mass workers’ party 
—two vastly different things. For though 
the German Social Democrats tended to 
be agnostic or atheistic, they were not 
historical materialists. 

The second characteristic of the party 
was its enormous administrative machinery 
for establishing policy, for running schools, 
and for promoting mass literature and 
leisure-time activities and social benefits 
of various kinds—its basis for an all- 
embracing and flourishing trade-union 
movement. 

The Social Democratic Party was, in 
excelsis, the party of the Weimar Repub¬ 
lic. It participated in many governments 
and led some. But, in the testing time it 
failed; failed to rid the government of 
saboteurs, failed to scatter the Right ele¬ 
ments, failed to lead the voters against 
the combined onslaught of Nazis and 
Communists. It had shed its own Left wing 
by 1922. The Right had killed its brilliant 
agitators, Liebknecht and Luxemburg, as 
well as many smaller lights. It was steadily 
democratic in a land which was tempted 
away from democracy by other values 
(mentioned in the note on the Nazi move¬ 
ment to follow) and which was then so 
torn by the Right and Left extremes, that 
a viable majority government could not 
be found. It lost membership to the nazis 
when unemployment made men desper¬ 
ate and young people could be given ho 
hope; it lost millions to the communists 
who could make the most irresponsible 
promises and even unite with the Nazis to 
bring the socialist leaders into contempt. 
A general strike at the right time (like that 
which in 1923 foiled a Rightist putsch) 
might have rallied more than the party’s 
own supporters against the advent of 

T®Cf. Herman Finer, Americans Destiny (New 
York, 1947). p. 237. 


Hitler’s horrors, but appeasement and 
genuine democratic scruples had frittered 
away the party’s elan. It did not vote for 
Hitler’s constitutional measures, like the 
Center—and in the concentration camps 
and in the workshops, millions of its mem¬ 
bers kept their souls. Wherever the Soviet 
occupation ruled, its fate was bitter, as 
all pressures, including assassination, were 
used by the Russian-sponsored Commu¬ 
nist leaders (brought out of Russia where 
they had found sanctuary for years) to 
compel a fusion of the Social Democrats 
with the Communists. Flection results 
show that they have successfully resisted. 
It WY>uld seem that the future of German 
politics wdll be dominated by the Social 
Democratic party (especially since the 
occupation government will institute at 
least sonie of the socialism which the party 
did not institute when the mild revolution 
of 1918 occurred), and by the Christian 
Democratic parties.^* 

(4) The Communist party was strong 
and will always be a contender for power, 
because the German mind is inclined to 
socialized authority, to full philosophies, 
and is close to Russia whence comes the 
light, and because a peculiarly hard-and- 
fast social class system oppressed the na¬ 
tion. Karl Marx himself was born in 1820 
not only of German parents but of Ger¬ 
man social and economic conditions at 
their most class-ridden epoch.’^* in the 
interwar years the party throve on eco¬ 
nomic depression; on laudation of and 
encouragement by the Comintern; on the 
impatient recognition that changes by the 
democratic method must inevitably be 
gradual; on the rise of fascism in Italy and 
the Hitler movement in Germany. It was 
a fighting creed, and its members took to 

71 The role of the various parties in the Ger¬ 
man resistance movement is estimated by W. 
Kraus, “The German Resistance Movement,” 
Journal of Social Issues, August, 1946, and by 
Gabriel Almond, "The Resistance,” Political 
Science Quarterly, March, 1947, pp. 27-61. 

Cf. also Hans Rothfels. The German Oppo¬ 
sition to Hitler (Hinsdale, Illinois, 1948). 

72 Cf. Isaiah Berlin, Karl Marx (London, 1938); 
and for the interwar phase see Ruth Fischer, 
Stalin and German Communism (Cambridge 
1948), a splendid account of the Soviet’s pres¬ 
sures and Machiavellianism. 
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the streets against the Right and the 
Nazis. This suited the Soviet rulers: so 
did the combination of Nazis and Com¬ 
munists to overthrow the Social Demo¬ 
crats and the liberals. The party for a long 
time after the advent of Hitler still de¬ 
clared that this was good for Germany 
because the fall of Hitler was imminent, 
whereupon they would take over office. 
Most of the conditions which favored the 
rise of the party are dissolving. Only arti¬ 
ficial help from outside Germany is likely 
to keep it of any importance in the future, 
assuming the party does not seize power 
by force, and even that could not last. 

(5) Were there then no liberal parties 
in Germany? In the nineteenth century, 
Prussia had a great Liberal party which 
spread over the whole of Germany. But 
it succumbed to Bismarck, who eviscer¬ 
ated it by creating through force the fed¬ 
eral Reich, the unity, which was the 
Liberals’ main purpose since unity would 
have widened the area of commerce, the 
free press, freedom of opinion. But Bis¬ 
marck gave no really free constitution in 
return for the Liberals’ votes of military 
credits and their condonation of his con¬ 
stitutional breach in 1863-65. He gave 
universal suffrage, but not to a responsible 
Reichstag and a responsible government. 

Against tlie rising tide of social democ¬ 
racy and the traditional strength of the 
Prussian Right and the princely houses, 
these big and middle commercial men and 
manufacturers and rentiers divided into 
a Rightist conservative party—the Ger¬ 
man People’s party—and the more liberal 
German Democrats. Both of these partici¬ 
pated in the Weimar Assembly, the latter 
taking a leading part in the coalition 
which produced the constitution (one of 
its leaders, Hugo Preusz, drafted the con¬ 
stitution), while the former took part in 
the discussions but voted against accept¬ 
ance of the constitution. Its strength lay 
in commercial, shipping, and financial 
groups, in the middle classes of the large 
towns, and in members of the free pro¬ 
fessions (officials, teachers, and lawyers in 
particular). It was anti-Prussian, and for 
private enterprise and civil liberties. In 
a Germany ridden by the devil of humili¬ 


ation over a Jost war, and never till 1919 
with the experience of democratic gov¬ 
ernment, and with ideological extremes 
mounting to ferocity, it had, alas, no 
chance. 

(6) The Nazi movement (the 
Nazional-Sozialistische Arbeiter Partei 
Deutschlands, the National Socialist 
Workers’ Party of Germany) was the com¬ 
bined creation of Hiller’s adolescent, pro¬ 
phetic patriotism and the fortes of the 
Right wlio desired to use him for the 
restoration of their w'ar-stricken agricul¬ 
tural and industrial wealth, and their im¬ 
perial. military pretensions and social and 
political authority. His patriotic fanati¬ 
cism, nourished by the in tensest suffering 
at Germany’s defeat in World War I, 
gathered around him elements of the 
Right, officers no longer employed, ad¬ 
venturers from the shock troops of the 
late war, men who could not find their 
way back into peaceful society. “The 
shame of Versailles” was not in reality 
the shame of the treaty but (he shame of 
defeat for a proud nation whose history 
had been a glamorous succession of vic¬ 
tories over other peoples but never over 
its owm passions and civic docility. 

The Nationalists had millions of fol¬ 
lowers in the postwar years, and in the 
end these almost en bloc went over to 
Hitler for reasons of national prestige and 
aggrandizement, and enmity to the So¬ 
viet Union. This must be remembered, as 
weight is usually and wrongly placed upon 
the economic depression of 1930-32 in 
bringing followers to Hitler from among 
the unemployed and the youthful unem¬ 
ployables. The Hitler movement made its 

73 Cf. National Socialism (U. S. Government 
Printing OfTicc, 19-12); Nazi Conspiracy and 
Aggression (IJ. S. Government Printing Office, 
1947), Vol. 1 , and appropriate references 
tliercin to subsequent volumes; Joseph Goeb- 
bcls. My Part in Germany*s Fight (London, 
1935): and Fritz Thyssen, / Paid Hitler (New 
York, 1941). T. F. Abel, Why Hitler Came 
into Power (New York, 1938), is the best socio¬ 
logical study of the subject. 

An impoiCint light is thrown on the Nazi 
movement by Joseph Goebbels, ed. by Louis 
Lochnei (New York, 1948), and The Von Has- 
sell Diaries, by U. von Hassell (New York, 
' 947 )- 
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striking debut in the Munich uprising of 
thereafter the party pretended con¬ 
stitutional and democratic methods. Yet 
its propaganda genius Paul Goebbels later 
admitted that the claim of legality and 
democracy was designed only to make the 
approach to power easier, and that they 
entered Parliament only to destroy it. 

Hitler's program was antici)mmunist, 
antililieral, antisocial democracy, anti- 
Semitic. It was racial or national (or 
vdlkisfh): that is. it saw the significance 
of the individual in his complete immer¬ 
sion in the objectives of the state, his 
signilicance in obedience to that social 
focus of human attainment. But it de¬ 
nied to the individual the right of demo¬ 
cratic self-determination, on tlie ground 
that only one genius appeared to lead 
the nation from time to time, and such 
was Hiller. Oidy one nation (or race) in 
the world showed the highest human vir¬ 
tues, demonstrated by its domination of 
all others, especially in war: that w'as the 
Nordic, and of this the Teutonic branch; 
and, of this, again, the German Folk was 
the supreme ^lite. All liberalism, with 
authority coming upward to its leaders 
from the free people, must produce politi¬ 
cal chaos and destroy national cohesion, 
as it had done to Ciermany at the end of 
World War I. Hence, organization must 
be based on the principle of the inequality 
of men, on all authority downward and 
all responsibility upward. 

This doctrine of utter contempt for 
average men, or of equal minds, where 
they disagreed with Hitler, would have 
been rejected for the corrupt nonsense it 
was, except that the leader, for parallel 
but not identical reasons, w’as supported 
by the Junkers, the industrialists, the 
militarists, the imperialists, the conserva¬ 
tives. The resurgence of Germany was what 
brought him his main support. But when 
the depression came, millions who had 
never been employed could not enter the 
disciplined ranks of labor, and millions 
of others could not find work. Thousands 
had been uprooted in the aftermath of 
the war and the inflation which followed. 
The ideological battle was fiercest in Ger¬ 
many—located between Russia and the 


West. It is a morbid nation. T he Germans 
sought salvation. It is not surprising that 
they capitulated to a quack. Yet only a 
small proportion could have had any ink¬ 
ling of what this leader finally intended. 
Hitler’s lollow'ing was weakest, relatively, 
among the urban workers; wdiite-collar em¬ 
ployees were heavily represented, and 
compared with their proportions in Ger¬ 
man industry, the skilled artisans, mer¬ 
chants, slu»pkeepcrs, professional workers, 
and officials were con.siderably overrepre- 
.setited, while the peasantry were much 
underrepresen ted. 

Extremism, irresponsibility, dramatic 
meetings and processions, riots in the 
streets, threats and manhandling of op¬ 
ponents, unscrupulousness, and 77 ie Big 
Lie brought hope and excitement and 
therefore belief in the leader (perhaps 
cynical damnation of all responsibility for 
the consequences to others and the state). 

Yet even in March, 1933, Hitler's move¬ 
ment had no majority of votes. 

The Political Context. Some additional 
observations are needed to complete the 
sketch of German parties. 'They were not 
sovereign parties until 1919, for though 
Germany had universal suffrage from 1867, 
she never had a government founded 
upon the parties: the chancellor (or prime 
minister) was chosen by the Kaiser. The 
parties had some influence, but no final 
power, and especially not the power to 
cashier and appoint the executive. While 
other nations were learning the art of 
popular government and of party coopera¬ 
tion, German parties, having no direct 
responsibility, could be doctrinaire, ex¬ 
treme, and divided. 

In an age when the state needed to be 
strong and active, owing to the way of 
its economic life, these political parties 
did not create the state, as did the parties 
in the United States and Britain and even 
France: they succeeded the state already 
created Ijy the royal oligarchy. They never 
learned the lesson of governing it, until 
the fission in German life, through occu- 
pathmal, capitalist-worker, and sectional 
interests, made a democratic majority 
control of the state impossible. Only Hit¬ 
ler appreciated the need, and his purpose 
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was corrupt and antithetic to the collabo¬ 
ration of others in the formation of the 
state’s will. 

German parties did not operate in a 
society that felt the need of individual 
freedom and self-determination. In Brit¬ 
ain, the United States, and France, kings 
had been beheaded or expelled for free¬ 
dom’s sake: never so in Prussia or Ger¬ 
many. WJiat accounts for (!^enuan political 
placidity when it comes to individual 
rights has not been decisively determined 
by historians. Hegel is really Germany’s 
God. But the world is full of temptations, 
unbridled economic welfare, power, na¬ 
tional prestige, sadism against political 
opponents, honors that society can bestow 
—and these are competitive with civil 
libel tics (for others) and self-government, 
which is another word for self-control. If 
a people’s tradition is Jong, it can survive 
hardships, and eschew secluctions Iiostile 
to .self-government. If self-government has 
never been in operation, or felt by the 
middle as well as the working classes, it 
stands no chance of surviving any hurri¬ 
cane of economic distress or fanatical 
leadership. Hard experience alone will 
re-cclucate Germany, and World War II 
is part of such expericiice.^^ 

AMERICAN POI.iriC.’AI. PARTIKS 

IndiffereJice to the Choice between 
Parties. It will have been obser\'ed that 
the distinguishing mark of political par¬ 
ties in Britain and Europe is that they are 
parties of principle: that is, they profess 
the purpose of governing or of opposing 
governiiiem in the name of a general de¬ 
sign of political values. They may repre¬ 
sent an interest—economic or of an his¬ 
toric power-position in society—and may 
prosecute it; of course, being men, they 

74 Cf. Facts about Occupied Germany, by 
American Association for a Democratic Ger¬ 
many. January, 1947; Karl Mahler, Die Pro- 
gramme der Politischen Parteien in Neuen 
Deutschland (Berlin, 1945); R. Barzel, Die 
Geistigen Grundlagen der Politischen Parteien 
(Bonn, 1947); and Aufsatze und Skizzen zu 
Jh'ragen der Zeit (Essen: Deiitsche- 7 .emriiiii>- 
Partei, 1947); and Heinrich Fraenkel, A Na¬ 
tion Divided, (London, 1949). 


must and do. But over and above their 
special interest, they profess a broader 
social goal: that of conservatism, or 
liberalism, 01 communism, or Catholicism, 
or .social democracy. Their interests are 
contained within a framework of value. 
They have made an order, or hierarchy, 
of items in their program—^what shall be 
done, to what degree the relationships be- 
twx'cn individual and society shall be 
fashioned by law and administration, and 
wlint things .shall come first, middle, and 
last. A long cultural history has obscured 
the an.ssver to whether material or more 
.spiritual values came first or wliich were 
more masterlul. But there is considerable 
firmness in the definition of the pattern 
of social values. Tlie absence of firmly 
defined and broad social purpose, con¬ 
sistently pursued over many decades, is 
the diagnostic mark of political parties 
in the United States. 

It is not po.ssiblc within the compass of 
this volume to sketch the history of 
American political parties throughout 
their long career. T'hcir chances and 
changes may be found in many other 
volumes.’'*’ For long stretches they will be 
found saying the same thing, exactly, 
flatulent in phrase and combining the 
most inconsistent ejuasi-promises. So far 
is this the truth, especially for certain 
epcjchs, that cynical remarks have been 
made about the Republican and Demo¬ 
cratic parties, the two which have held 
the field, gathering over 90 per cent of 
the votes cast, for about one hundred 
years. Bryce declared that they were like 
two bottles, each with different labels and 
both empty. Holcombe, American born 


76 Among otlicrs, W. E. Binkley, American 
Political Parties (New York, 1943); A. N. Hol¬ 
combe, The Middle Classes m American Poli¬ 
tics (New York, 1940); Charles Merriam and 
Harold Gosnell, 'The Americaji Party System 
(New York, 1949 edition); E. M. Sail, Amer¬ 
ican Parties and Elections (New York, 1948 
edition). See also A. N. Schlesinger, Jr., The 
Age of Jackson (New York, 1945); E. E. 
Schattschneider, Party Governinent (New 
York, 1942). 

These works among them furnish bibliog¬ 
raphies covering the development of party or¬ 
ganization, ideas, and conflicts, so that more 
specific references need not here be given. 
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and bred and a Harvard teacher for over 
forty years, says, some forty years after 
Bryce 

Why. young men and women inquire of their 
elders and of one another with growing fre¬ 
quency, should a new voter become either a 
Democrat or a Republican? It is not easy— 
indeed, it is not possible—to give a c-oiivincing 
answer, if the reply is based upon no better 
evidence than is aflordcd by the planks of the 
party platforms and the declarations of the 
party candiclates. Party platforms have tended 
to grow longer with the passing years, and less 
intelligible. 

If the reader will compare two political 
biographies which came out within a year 
or two of each other, one English and the 
other American, they will appreciate the 
dismay with which American political 
parties may be regarded. In the biography 
of Neville Cliainberlain they wdll find an 
intense concern and ambition for the 
highest office it is in the gift of the nation 
to bestow—but not a single page is with¬ 
out its deep anxiety about policy, the so¬ 
cial purposes for which the premiership 
will be used. In the autobiography of 
James Farley they will see practically noth¬ 
ing but a concern for electoral victory, 
with hardly a trace of interest in a political 
program (except that the New Deal seems 
to jeopardize vote catching). In Mr. Ear¬ 
ley’s own cogitations about his ambitions 
for the Presidency, and in his estimates of 
his own qualifications, there is never a 
word about the Presidency as a medium 
for the national good. The difference is 
not altogether a difference between men. 

Causes and Consequences of Political 
Indifference, For good or ill. indifference 
to the choice between parties could not 
possibly be postulated of Briti.sh or Euro¬ 
pean parties. This is the striking and con¬ 
trolling truth about American political 
parties, and the causes and consequences 
deserve some brief consideration. Some¬ 
where in his Age of Reform, Professor E. 
L. Woodward, speaking of English politi¬ 
cal parties in the eighteenth century, 
likens them to “two rival stage coaches 


spattering each other with mud, going 
along the same road to the same destina¬ 
tion.” This is true of .American political 
parties today, except that it is a little diffi¬ 
cult to discern the destination, ev(;n as d 
was. perhaps, in the eighteenth century 
in England. 

(1) Let it be noticed that two parties 
dominate and organize American political 
life, not eight or ten. All the “occasional” 
parties, of a third- and fourth-party kind, 
have never, in any Presidential year, 
gained more than some 3 per cent of the 
vote."' Nor have many of them lived for 
more than ten years. This, at any rate, is 
an advantage to the nation, that its party 
organizations can gather the various sec¬ 
tional and occupational groupings into 
which the land falls into two opj)osed 
nation-wide confederations. Too many 
parties are confusing; the job of organiz¬ 
ing the electorate must be done, the voters 
brought out, and provision made for a 
standing opposition of magnitude suf¬ 
ficient to threaten the government. 

(2) The “third” parties have in the 
main been sectional or occupational 
groupings; that is to say, they have 
emerged from a fairly definite area of the 
country, or from an economic interest. 
For c^xample; Free Soil, Know'-nothing, 
Greenback, Populist, I.abor, Farm Labor, 
and—if we go beyond occupation—Pro¬ 
hibition and Communist. They have beset 
the other parties with some inten.sely 
pu.ssioriate ideas and claims, and have 
persuaded (the word “forced” would not 
be too strong) one of them to carry into 
law its desires. Examples are antitrust 
legislation in the 1890's; the Greenbacks 
and silver-purchase legislation; the Non¬ 
partisan League and government assist¬ 
ance of many kinds to farmers; and again, 
the Anti-Saloon League and Prohibition 
during World War I. The Political Action 
Committee of the CIO continues the old 
story, to waylay candidates of the two 
dominant parties and hold them to legis¬ 
lative ransom. 

(jj) The two dominant parties have been 


E. B. Logan (cd.). The American Political r? Excepting Theodore Roosevelt in the Pre.si- 
Srene (New York, Harper, 1938), p. 5. By dential campaign of 1912. But is this really 
permission. an exception? 
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78 From J. L. Burdette, Political Parties (Na¬ 
tional Foundation for Education in American 
Citizenship, Washington, 1946), pp. ifi-i-. 
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round, firm, and fully packed on certain 
occasions of which four are especially con¬ 
spicuous; (i) Federalist and Anti-Federal¬ 
ist at the inception of the Republic; (2) 
the Jacksonian Democracy of 1828 and the 
opposition thereto; (3) Republicans and 
Democrats on the issue of slavery and 
union; (4) Republicans and Democrats 
during the New Deal, to 1941. What 
were the characteristics of these periods? 
Eiuh shows a compound of three ele¬ 
ments: a moral and intellectual issue 
of the highest importance; an agonizing 
practical emergency; and on one side, 
at least, a “great” man, though the 
degrees of greatness vary. When these 
three elements coincide, American politi¬ 
cal parties assume the characteristics of 
British and European ones: they become 
for the time a purposive, partly ideologi¬ 
cal fellowship of like-minded persons 
throughout the country, inspiring an in¬ 
tense, sincere, and steady loyalty. 

However, normally such conditions do 
not obtain, and American parties are at 
once vdthout ideals or spine. They 
“straddle” in their policy, as the ironic say¬ 
ing goes. Many had hoped that the era 
of popular reform which the Great De¬ 
pression of 1929 onwards necessitated and 
stimulated would have u.shered in the 
rule of parties with a social purpcjse of an 
enduring kind, both loving their country, 
their whole country, but each w'ith differ¬ 
ent but genuine gifts for it. The Demo¬ 
crats might have been the more “liberal” 
and concerned with mass welfare, the 
Republicans more stern and in favor of 
private enterprise and the limitation of 
governmental activity. But the mind and 
personality which had been able to 
attract to himself loyalties transcending 
those normally manipulated by the local 
bosses died. The grand national texture 
was involuntarily abandoned by Roose¬ 
velt’s accidental successor, Harry Truman, 
who understood neither the nature of the 
weft and warp, nor the contribution that 
weaving from the center could make 
to the national welfare and liberty.^® 

Should this reflection seem too severe. Boss 
E* J. Flynn’s You^re the Boss (New York, 194G) 
will justify the observations, especially the 


Tw’enty-four million votes in 1948 could 
not supply moral stature at the point 
where Nature herself had stopped. 

Why are American parties so full of 
electors that they are empty of sustained 
purpose? I'he answ'er is comparative and 
relative, a matter of degree. 

(1) Neither has as yet come to depend 
for its support on a distinctive gathering 
of interests: both appeal to all sections of 
a land of enormous territorial range, geo¬ 
graphic diversity, economic: interests, and 
racial and cultural groupings. Both are 
impelled to seek their support, since they 
long for office, not somewhere but every¬ 
where. The exception to this is princi¬ 
pally the hitherto “solid South” where, 
for reasons bygone of race, economic in¬ 
terest, and a fairly accidental party 
alignment in the 1850 s and i8fio's, the 
Democratic party has a monopoly. Some¬ 
thing of an exception also is New England, 
w^here the Republican party, without any¬ 
thing like a monopoly, is particularly 
well-favored. First, then, the enormous 
geographical span and diversification of 
the nation. 

(2) The constitution has settled, or 
seems to have settled, a number of issues 
which c^ontinue to animate British and 
Continental parties: there are limitations 
fjii the activity of state and national gov¬ 
ernments. Declarations may be made on 
these subjects in the platforms, but they 
are empty and not to be taken seriously. 
The party which gets the majority will 
never be sovereign in legislating on these 
matters, for the amending process and 
the Supreme Court enfeeble the party, its 
authority, and its .sense of responsibility. 

(3) The vast size of the nation makes for 
localism. The United States is the laigest 
area and population ever in all history to 
come under a single government in which 
the people rule. Extraordinary effort is 
required to overcome distances, density of 
population, and its variegated urban and 
rural patches. What do 1 mean by local¬ 
ism?—that people's interests, their every¬ 
day thoughts and pursuits, are laigely fo- 

pages concerned with the nomination and 
campaign of 1932, 1936, and 1940. They tel! 
more than Mr. Flynn may have intended. 
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cussed on and engaged by the life of their 
neighborhood. Since the constitution has 
considerably consecrated this by leaving to 
the states a very substantial range of 
authority, the natural localism is rein¬ 
forced by elections, legislative authority 
and office and graft on the spot. This has 
two results: 

One is to throw power into the hands 
of the local bosses—"machines*' is no mis¬ 
nomer—especially those of the cities, from 
which their vote-gathering machine is 
operated—the Hagiies, the Crumps, the 
Pendergasts,®® the R ora backs, tlie Vares, 
the Kellys, the Curleys, and so through 
many generations. For they can deliver 
the vote at the state and national conven¬ 
tions, the primaries and general elections. 
7’he second result is to some degree to 
confuse and take the mind off the na¬ 
tional, and, in our day, even the inter¬ 
national issues. Washington is very far 
away, and therefore the nation as a unit 
also when the screen of local bossism, 
irresponsible for the national vision, not 
versed in its national and international 
problems, is set between the everyday 
mind of the voter and the central prob¬ 
lems. (I learned first to appreciate this 
when I lived for a year in Knoxville, 
Tennessee.) In other words, the central¬ 
izing function of party, and therefore its 
purpose - determining, coherent - making, 
integrating function is riddled, torn, and 
obfuscated. If loyalties are nurtured and 
harvested by the local boss, and political 
office is impossible without him, why 
should a loyalty to the center be devel¬ 
oped? It may be expensive. 

(4) The constitutional separation of 
powers and diverse terms of office break 
up the vision of unified purpose. Any 
vote cast at any election is not a vote 
which carries a total mandate. It is only a 
fraction of one, going to the House, the 
Senate, or the President. How it shall be 
cast is, therefore, not so momentous a con¬ 
sideration to a voter. So also, who shall 
be the trustee of its use at the center de¬ 
mands less searching of conscience and 

soCf. M. Milligan, Missouri Waltz (New York, 

1948). 


less purposive loyalty to the party as a 
creative association. This cause is accom¬ 
panied by the disintegrating clement of 
the variety of terms for which the central 
legislative and executive body are elected, 
and the different election dates. If they 
were all elected simultaneously at least, 
and for the same term (say, four years), a 
unity of judgment and decision, stimu¬ 
lated by an enforced unity of program, 
would result. 

(5) America has two assets as a polity 
which reduce party fever. Its people are 
materially acquisitive in a specially high 
degree and, compared with the size of 
its population, the vast expanse and rich 
resources of the land otter an optimistic 
sense of continuing opportunity. (The 
student must have lived in Europe to 
appreciate the tremendous power of these 
two factors.) Hence, the electorate is of 
a middle-class, bourgeois type, even if 
its members are impoverished farmers or 
unskilled laborers. They are not inspired 
by the heated winds of philosophic doc¬ 
trine or transcendent ideology, which is 
more than wealth itself. They are moder¬ 
ate and good-tempered, generally speak¬ 
ing and omitting a Huey Long, a Bilbo, 
or a Father Coughlin. They do not take 
sides; and if the electorate does not take 
sides, there cannot be any sides.®' 

American political parties cannot there¬ 
fore have much gristle though they may 
be fat. It is not possible to change this 
situation by constitutional fiat. And if the 
people arc broadly content, why should 
there be more than virtually one all-inclu¬ 
sive party? Serious consequences must flow 
from this flabbiness of party structure. The 
parties being infirm of purpose, either 
party's legislative and executive policy and 
choice of men are rarely such as to meet 
the severe trials of modern statecraft. Laws 
are not passed in time; or they are mud¬ 
dled with riders; or they are kept till the 
last moment of a session; or confusion 
arises when a veto interposes itself between 
President and Congress and when party 

®i Cf. Fortune, February, 1940, .showing that 
79.2% of the American people regard them¬ 
selves as middle class, and January, 1946, for a 
poll on the hopefulness of American life. 
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voting is unclear; or Congressional voting 
cuts extraordinarily across parties, thus 
making for electoral perplexity; or coor^'- 
nation fails between legislation and its 
execution, or even between the depart¬ 
ments of the administration. A clear 
stream of controlling tendency is lacking. 

What is worse, there is no central re¬ 
sponsible thought for the future and the 
relationships of the various governmental 
decisions to each other. The best examples 
of the latter are the immediate lifting of 
many controls on V-J Day, and the im¬ 
possibility of recovering the controls; the 
fumbling labor-management, wage-price 
relationship as the war ended; the differ¬ 
ent doctrines published by Truman and 
Wallace on the same subject of wages; the 
fumbling with OPA; the failure in deliv¬ 
eries of promised food contributions to 
Europe; the rise in prices and the effect 
on wage demands of central fumbling; 
and the consequent damage to all those 
countries to whom the foreign policy of 
the United States require it to make loans 
—at one time, 50 per cent being the esti¬ 
mated loss in their value! The position 
of labor in the nation—only a group, even 
if a very important group that deserves 
cherishing—^is similarly the object of con¬ 
fused counsels, as the parties are morally 
flabby on this also. Labor is no homo¬ 
geneous body, but a number of occupa¬ 
tions. Each and all have a responsibility 
to each other, without the understanding 
and fulfilment of which they cannot fail 
to do each other damage by making claims 
incompatible with the welfare of all and 
each. For the wages of each constitutes 
part of the cost of production and the 
family budget of the others. And all of 
them have a responsibility to the nation 
as a body of consumers, a responsibility 
for using the investment of capital and 
invention in their industries to the maxi¬ 
mum productivity and welfare of all. How 
can these responsibilities be explored and 
defined, and carried out, except through 


82 Cf. British House of Commons, Debates, 
August 7, 1947. Many other examples of inco¬ 
herence in the practice of government will be¬ 
come apparent as the following chapters un¬ 
fold. 


political parties? Unless political parties 
have a mind compact of standards of so¬ 
cial justice, what kind of order can there 
possibly be in the tempestuous world of 
industry? The tergiversation of chief exe¬ 
cutive and Congress on labor legislation 
in 1948 and 1949 will long be remem¬ 
bered. 

If no national disaster follows from all 
this, great damage does, losses of produc¬ 
tion and justice to social groups who 
vainly demand what is truly theirs. Often 
when government should give only a 
reason for saying *'No’' it yields against 
its own reason.®® 

Possible Remedies For Political Indiffer^ 
ence. Is there a remedy? For the discovery 
of purpose, there is none: time and 
vicissitudes, emergencies, and the chance 
of a born leader will settle what purpose 
shall animate a party by educating the 
piopular conscience, beginning with the 
fifteen per cent of “opinion leaders” in 
the communities ®^—above all, time. Can 
constitutional changes assist? Yes, though 
they cannot solve the problem completely. 
It is useless to insist on the smaller gad¬ 
gets, like questions in Congress to the 
heads of departments, for questions de¬ 
pend on the efficacy of the party ozgani- 
zation outside Congress. But something 
valuable might well come of (1) fixed 
identical terms of office for House, Sen¬ 
ate, and President, and election and com¬ 
mencement of office at the same time; 
and (2) abolition (by the power of Con¬ 
gress to fix the terms of its own election) 
of the traditional rule that members must 
be residents of their Congressional dis¬ 
tricts, and the constitutional rule that 
they must be residents of the state. These 
reforms would add weight to central lead¬ 
ership of the party. 

How much government owes to the 
parties, and how weak American political 
parties are, may be seen from this quo- 

83 For example, the Truman speech in Oc¬ 
tober, 1946, abandoning OPA. 

84 This is the percentage Paul Lazarsfcld 
found in his Erie County, Ohio, study. The 
People's Choice (New York, 1944). This is big¬ 
ger than the immediate active leadership of 
the parties, which 1 estimate at about 2.5% of 
the electors, in Illinois. 
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tation from the Report of the Joint 
Committee on the Reorganization of 
Congress: 

The present steering committees, an in¬ 
formal and little-used device, seldom meet and 
never steer. . . . We recommend that these 
be replaced with the formal establishment in 
the House and the Senate of majority and 
minority policy committees. The majority 
policy committees of the two Houses would 
meet jointly at frequent intervals, as would 
those of the minority, to formulate the over¬ 
all legislative policy of the two parties. The 
majority policy committee of each House 
would also hold frequent meetings to consider 
its role in expediting consideration and pas¬ 
sage of matters pledged to the people by the 
party. 

It should be borne in mind that these 
functions are in British and European 
systems the normal functions of the 
parties. Then, the feet of clay appear in 
the Report, for it continues: 

No member of either party would he required 
to follow such announced party policy except 
as he chose to do so. Each member would be 
free to vote as he saw fu, but [oh, bathos!] the 
record of his action would be available to the 
public as a means of holding both the party 
and the individual accountable. 

This proviso will kill the effective virtue 
of the reforms. The character of American 
parties is further underlined by the Com¬ 
mittee Report when it says: 

Your Committee recognizes the need for free¬ 
dom of action on the part of the individual 
Member of Congress and his right to vote at 
any time against the announced policy of his 
party. 

If the parties are not marked by firm 
purpose, they are still organizations for 
the improvisation of legislative and ad¬ 
ministrative answers to emergent and un- 
evadable practical difficulties of social and 
economic life. But, being such, they are 
very like each other in their oiganizational 
basis, and their appeal to all classes and 
occupations and areas. There is a differ- 

8s Report of Joint Committee on Organization 
of Congress, March 4,1946, p. 13. 

p. 13. 

ST Ibid., p. 12. 


ence in that rather more of the poor vote 
for the Democratic party and rather more 
of the rich for the Republican. The S.E.S. 
(social and economic status) ss i$ a little 
different in each case, and the bias of 
their legislation attracts the appropriate 
beneficiaries, even as the would-be bene¬ 
ficiaries press the party forward in the 
direction they like. The writhing of the 
Democratic machines and local bosses 
against the policy of the New Deal in 
1936 and 1940 is described with uncon¬ 
scious humor in Boss Flynn’s memoirs— 
to keep their jobs, the men who tended 
the local machines—even had to do some¬ 
thing for their voters! 'The likeness and 
the difference between the constituents of 
the parties can be seen from Table 6, show¬ 
ing voting over three Presidential elec¬ 
tions, at a time when governmental prob¬ 
lems were especially acute and reforms 
were markedly accelerated. 


'FABLE 6 —Computation of Percentaoe op 
Occupations Voting Democratic in 
Presidential Vote“ 


Occupations 

1936 

1940 

1944 

Professional 

49 

38 

4a 

Businessmen 

47 

34 

4* 

Farmers 

59 

54 

48 

White-collar workers 

61 

48 

5,90 

Skilled workers 

67 

59 

59 

Semiskilled 

74 

67 

62 

Unskilled workers 

81 

69 

85 


Cf. Lazaisfeld, op. cit.. Chap. 111. 

88 Cf. E. G. Benson and P. I’erry, '*Analysis of 
Democratic-Republican Strength by Popula¬ 
tion Groups,” Public Opinion Quarterly, 
September, 1940, pp. 464-73; and press release 
of American Institute of Public Opinion, 
March 3, 1945. Cf. also D. Anderson and P. £. 
Davidson, op. cit., p. 143 ff. for similar tables; 
and Paul Lazarsfeld et al.. The People's 
Choice, p. 19 el seq.; also Ogburn and Hill, 
”lncomc Classes and the Roosevelt Vote/' 
Political Science-Quarterly, 1935, p. i86ff. 

80 Anderson and Davidson admit that it is a 
puzzle "why people of no wealth and meager 
income should be arrayed against each other 
in opposing political parties.” They hazard: 
"perhaps it cannot be explained in terms of 
tneir economic stake at all but is the result of 
other factors—such as the failure of either 
party to espouse their cause, subterfuge and 
chicanery impolitics, ignorance of their true 
economic stake, the party tradition in which 
they were nurtured, their social surroundings. 
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Of course, the consequence of the all- 
inclusivcness and mental and moral fluid¬ 
ity of the main political parties is the 
incoherence of the parties in the legislative 
and administrative process itself. Lacking 
ellhei the leadership of men or the leader¬ 
ship of ideas, the parties in Congress are 
undisciplined and vote across party lines. 
This was first shown by President Lowell 
of Harvard,but more recently Stuart 
Rice»2 and others have shown even 
more clearly the looseness of party disci¬ 
pline and cohesion in party policy. The 
Stuart Rice index of colicsion showed only 
63.1 per cent for the Democratic Party 
and 66.3 per cent for the Republicans in 
the Senate in the Sixty-eighth Congress. 
The consequences for legislation and ex¬ 
ecutive leadership are considered later. 
Table 7 (opposite) of some crucial votes in 
1947 shows the dLsarray. 

The upshot is both good and bad. It 
is good in that the surging social forces 
in the country have come within the bond 
of two parties, so that the nation is not 
torn by the kind of factions which Madi¬ 
son feared as a disintegrative force. This 
has occurred in such a way that millions 
of people have lived in peace in an 
enormous area which has had to adapt 
itself to the tremendous strain of swift, 
sometimes abrupt, and always massive, 
economic, technological, and social 
change; at any rate, w'holesale violence 
has been avoided. Simultaneously, as the 
tax burden will bear out, government has 
been endowed with a great range and 
depth of regulative, remedial, conserva- 
tional, and philanthropic functions. Yet 
it still must be remembered that "one- 
third of the nation is ill-housed, ill-fed, 
and ill-clad", and it may be added, ill- 

thc influence of party bosses, and others.” Op, 
at., pp. 185-6. . . * , 

American Historical Association, Annual 
Report, 1901, pp. 3a I ff., ‘‘Influence of Party 
Upon Legislation in England and America,” 

9 B (^antitative Methods in Politicf (New York, 
198&), p. 211 ef seq. 

9«J. M. Johnson. Extent and Consistency of 
Party Votinf' in the United States (mss. of 
Ph.D. thesis, University of Chicago, 1943), 
using more refined index on Stuart Rice's 
basis. 


provided with medical care. Perhaps the 
New Deal spirit will not be entirely lost 
to either party, and especially not to the 
Democratic; while the problem of social 
security, civil rights, and full employment 
may offer the opportunity for one or both 
to draw a sharper alignment of following 
and loyalty, and therefore of organization 
and purpose, than ever before. 

CONCLUDING OBSERVATIONS OF 
POLITICAL PARTIES 

The intimate connection between politi¬ 
cal parties and the legislature and execu¬ 
tive is manifest. Indeed, it is not extrava¬ 
gant to say that the legislature and the 
executive are hardly more than the formal, 
centrally organized, and authoritative as¬ 
sembly places and will-making agencies of 
the parties. The sounder the oiganization, 
the more cohesive its association, and the 
more defined its purpose, the more is it 
the soul of the legislature. The less so, 
the more the indecision, the derangement, 
the creaking and unscrviceability of the 
lawmaking and executive bodies. 

T'he contemporary mind cannot totally 
dictate to the institutions produced by 
history and geography. Yet it may well 
reflect that two parties are belter for the 
happiness and duty of nations than many 
parties, and two parties contesting seats 
everywhere. For then lies and error may 
be in all places challenged, while distrac¬ 
tion of will and disintegration of outlook 
are reduced. 

If we regard parties as a kind of moun¬ 
tainous pyramid, with their broad base in 
the people and their summits constituting 
the legislature and executive, then the 
British system can be represented by a 
single mountain, from base to summit, all 
of one piece, including the opposition. 
The American system ends in three peaks, 
separate and of different dimensions, and 
awkward bridges are needed to allow to 
and from communication between them, 
not too successfully. In France, the moun¬ 
tain as it rises upward is cleft by a multi¬ 
tude of fissures. In dictatorial states, only 
one firm sharp summit arisesi which weighs 
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TABLE 7— ^Votino—By Party—on Soiie Key Issues in the United States Congress 




Total 

Republicans 

Democrats 


Voting in the Senate, 1947 

Yes 

No 

Yes 

No 

Yes 

No 

May 28 

First income-tax reduction bill 

34 

52 

2 

45 

32 

7 

July 18 

Override veto on tax reduction 

36 

57 

3 

48 

33 

9 

May 13 

Omnibus labor bill 

24 

68 

3 

47 

21 

21 

June 20 

Override veto of labor bill 

25 

68 

3 

48 

22 

20 

May 29 

Hawkes amendment to increase rent 

26 

48 

2 

40 

24 

8 


15 per cent 







June 18 

Recd-Bulwinklc bill 

27 

60 

3 

43 

24 

17 

April 22 

Greek-Turkish aid bill 

67 

23 

35 

16 

32 

7 

April 30 

S 150-million foreign relief cut 

64 

*9 

32 

12 

32 

7 

June 18 

Wool-tariff bill 

38 

48 

12 

36 

26 

12 

April 3 

Amendment to recommit Lilienthal 

52 

38 

18 

31 

34 

7 


appointment 











Republicans 

Democrats 

Voting in the House oj Representatives, 1947 



Yes 

No 

Yes 

No 

March 27 

First income-tax reduction bill 



3 

233 

*33 

40 

June 17 

Override veto on tax reduction 



2 

233 

*34 

35 

July 18 

Override veto on st^cond tax reduction 



2 

236 

*05 

63 

April 17 

House (Hartley) labor bill 



22 

215 

84 

93 

June 20 

Override labor-bill veto 



11 

225 

7* 

106 

May 9 

Greek-Turkish aid bill 



126 

93 

161 

*3 

April 30 

$150-mi i lion foreign-relief cut 



36 

190 

128 

35 

June 16 

Recommit wool-tariff bill 



46 

*54 

119 

37 

June 24 

Overseas information, “Voice of 



152 

62 

*50 



America’* 







May 27 

Agricultural appropriation cut 



12 

180 

161 

0 

April 25 

Interior appropriation cut 



9 

186 

130 

11 

July 15 

Civil rights for federal employees 



33 

19* 

99 

57 


down heavily upon the mass of dry pow¬ 
der beneath. 

Modern parties must bridge the gap 
between the narrow range of factual ol^ 
servation, the self-regarding economic 
interests, and the special spiritual attrac¬ 
tions of masses of diverse individuals and 
the small and larger groupings. For the 
comprehension of duty and the recog¬ 
nition of the interrelationship between 
the rights and welfare of the individual, 
the nation, and the world, demand the 
assistance of men who especially devote 
their time and particular skill thereto. In 
democratic government there is a proper 
vocation of leadership to which all can 
freely aspire: and leadership is essential. 

In our own day, the advent of great firm 
collectivities—-in the occupations, in social 
groupings, in churches, and so forth— 
more than ever demands that parties shall 

[36 


serve individuals, for it is there at the 
individual focus, that loyalties are en¬ 
gendered. If a reasonable and flexible 
unity in diversity is wanted, then the 
party must penetrate through the associa¬ 
tions, through the collectivities to the 
individual, and there teach its own doc¬ 
trine of the relationship between its whole 
and its parts. If not, as especially shown 
in the United States, parties become the 
sport of the lobby. The lobby exists every¬ 
where, since interests exist everywhere, 
but it is chiefly in the United States that 
parties are unable to resist, as their super¬ 
ior loyalty is not sufficiently lofty or 
self-assured to fend off the lobbyists. 

DICTATORIAL PARTIES 

In marked contrast to these considerations 
concerning democratic political parties, we 
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may recapitulate what has been said about 
the dictatorial parties.®^ In such regimes 
one party alone exists. Hence the legis- 
Jature is cmiisculnted, as it cannot be the 
forum of a confrontation of different wills. 
The legislatures are facades. As the party 
is in the service of a person or a doctrine 
(like the Marxist-Leninist) paramount, 
unqualified, final, to which possible al¬ 
ternatives are not admitted, and, above 
all, fanatically sanguine in temper, the 
single party acquires several peculiar 
characteristics. Its duty and discipline are 
severe—the cause is above all other loyal¬ 
ties, forever. To secure dynamic elan, the 
party is kept small relative to the popula¬ 
tion. To achieve the triumph of doctrine 
and to be assured of loyalty, a most careful 
process of selection compared with demo¬ 
cratic parties is installed, with candidacy, 
endorsements, apprenticeship, formal 
preparation. To give the sense that this 
is a leadership of quality, an ^lite, the 
numbers are limited and purges periodi¬ 
cally undertaken. Since no opposition is 
tolerated, the dictatorial party is used to 
challenge and destroy the opposition that 
mounts in the breast of any man or wo¬ 
man of common sense. In democratic 
systems, such opposition not only is ex¬ 
pressible in parties and all other voluntary 
associations but is safeguarded by well- 
founded civil liberties. Since in dictator¬ 
ships a spiritual following could not be 
relied on, not being spontaneous, and 
since only outward obedience could be 
enforced, the party is and continues to 
be cruel in its mental and physical attacks 
on a population which is simultaneously 
silenced and divided. Dictatorial parties 
are not parties, but doctrinal or personal 
despotisms; they do not spread and en¬ 
courage leadership but monopolize it. 

Parties arc the power behind all thrones. 
Whatever the form of the state, parties 
govern by directing the energy which 
moves the machinery. Their peculiar 
power is that in their absence the politi¬ 
cal fires would run too low for activity, 
or the wheels would obstruct each other 

94 Cf. H. Finer, Future of Government (Lon¬ 
don, 1946), Chap. 2. and above, p. 302 S. 


instead of working smoothly in their ap¬ 
pointed positions and functions. Aboiu 
forty years ago an American statesman 
referred to parties as the "invisible gov¬ 
ernment" and contrasted the institutions 
and activities expressly permitted by the 
constitution wdth the real sources of power. 

Party has ceased to be the invisible gov¬ 
ernment, and has become not only the 
visible but the acknowledged government 
in democracies. Already it increasingly 
finds its place in statutes and written con¬ 
stitutions, and in the only example of a 
democratic unwritten constitution, the 
British, the acknowledged part played by 
party is enormous. When w'e have pene¬ 
trated into the secrets of parliaments and 
cabinets, presidents, kings and depart¬ 
ments of state, we shall have good cause 
to underline, and underline again, this 
judgment founded as yet only upon the 
party’s electoral activities. 

For without party the electorate would 
be "atomized," as it was intended to be, 
in the vague speculations of the school of 
Rousseau. Today it would be split not 
only into millions of personal fragments, 
but into groups and congregations: wher¬ 
ever there is an associated activity of man 
there is conscious organization. Without 
party there would be but churches, trade 
unions, employers’ and professional as¬ 
sociations, schools and universities, various 
kinds of consumers’ associations, states in 
a federation, and municipalities—^in short, 
all the organized human fellowship bands, 
seeking for all and for themselves that 
which their own ethic dictates. Modem 
political parties, not all in the same 
measure but all in some measure, absorb 
the members of these associations into 
their larger and wider fellowship. They 
act with an interest in, and a doctrine of, 
the state. The hard and fast line between 
them and smaller groups is not to be 
found. They cut across these groups, in¬ 
clude them, marshal them, and form wider 
fellowships, seeking the solution of prob¬ 
lems which arise altogether, or in part, 
outside these lesser groups—problems 
which may arise out of the relations be¬ 
tween them, and which concern not only 
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ttiose immediately affected but others away 
beyond, who may be affected thereby. 

By degrees which to the ordinary citizen 
were imperceptible, these nation-wide fel¬ 
lowships have come into being and or¬ 
ganized themselves with a gigantic and 
complex apparatus. They possess build¬ 
ings and newspapers, printing presses and 
advertising experts, songs and slogans, 
heroes and martyrs, money and speakers, 
officials and prophets, feast days and fast 
days; like all religions, they disrupt 
families and ostracize heretics, and among 
their agencies of discipline and subordina¬ 
tion are the novitiate and penance. They 
bear many resemblances to the churches 
militant, but their eyes and minds are 
directed more immediately to the legis¬ 
lature and the departments of state, for 
there lies the power and the glory. 

It is apparent already, and the next 
chapter will more abundantly show, that 
in our own day political parties have par¬ 
tially usurped the power of the legislature. 
They make policies, create platforms, ob¬ 
tain seats in the legislative assemblies, and, 
if they attain a majority, their platforms 
tend to become laws. No sooner, in fact, 
did party organization in England suffer 
the change connected with Schnadhorst, 
Chamberlain, and the Birmingham caucus, 
than pepple coined the term a **Parlia- 
ment outside Parliament." But, though 
in a different measure in different coun¬ 
tries, the power more and more departs 
to parties. So far has this process gone that 
the English system has been deliberately 
characterized as "plebiscital." To the 
question of why the House of Commons 
has ceased to be a deliberative assembly 
(insofar as it has), the answer was given 
by Lord Robert Cecil in the 1930*5: •• 

I should say that if you really looked into the 
real principle of our constitution now, it is 
purely plebiscital, that you have really a 
plebiscite by which a particular man is 
selected as Prime Minister, he then selects his 
Ministry himself, and it is pretty much what 
he likes, subject to what affects the rule that 

vs L. S. Amery, also a Conservative politician, 
does not like to admit this in his Thtnights on 
the Constitution (London, 19.16), and this con¬ 
stitutes the central defect of his whole thesis. 


he has to consider—namely, that he must not 
do anything that is very unpopular. 

Indeed, the phenomenon of party gov¬ 
ernment is, if we regard it at a distance, 
really remarkable. Does it not need an 
extraordinary restraint upon human pas¬ 
sions to permit, as part of the ordinary 
machinery of government, an oiganized 
opposition which undermines the govern¬ 
ment of the day, enters upon weeks, nay 
years, of demagogy and militant electoral 
tactics, excites the people, and returns, 
perhaps, with the power of reversing for¬ 
mer decisions, and in England, even of 
amending the basic institutions? It sounds, 
and in other days would have been judged, 
like treason, disruption, revolution, a 
battering at the foundations of the state. 
George Washington warned against it. 
James Madison was so terrified by party, 
or what he called "faction,** that his con¬ 
cern is today difficult to understand. He 
said (in The Federalist, Paper X): 

By a faction, I understand a number of cit¬ 
izens, whether amounting to a majority or 
minority of the whole, who are united and 
actuated by some common impulse of passion, 
of interest, adverse to the rights of other cit¬ 
izens, or to the permanent and aggregate 
interests of the community. . . 

The change in manners in the Western 
world is immense for, though not every 
kind of tactics is allowed, the laws 
(written and unwritten) regulating them 
are equally binding on all the combatants 
and they are severe, considering the rather 
untameable disposition of man. Not all 
countries which adopted parliamentarian- 
ism were able to create and maintain 
these rules of electoral self-control. In 
some, as for example in Italy, parlia¬ 
mentary and electoral tactics were singu¬ 
larly corrupt and victory impure and 
simple, being the paramount considera¬ 
tion, victory for office the next considera¬ 
tion, and victory for policy the last. It was 
as though the morals of The Prince had 
been pawned with the parties, and the 
difference between one age and another 
simply an affair of the one or the many, 
the court or the caucus. Millions in Ger- 
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inatiy could not stand it. Lenin and Stalin 
could not face the rigors of party strife. At 
critical times in the years between the 
world wars, French parties were so intent 
on stabbing each other that they almost 
killed their nation, which indeed was only 
revived by foreign arms. 

Democratic government will not stand 
or fall, it is not elFicient or inefficient, 
chiefly in the measure of the legislature’s 
qualities; it rests, in its hopes and doubts, 
upon the party system. I'here is the po¬ 
litical center of gravity. If the parties are 
divided upon sincere issues, fully con¬ 
scious of their public duty as of their pub¬ 
lic power, equipped with the expertness 
which tempers zealous desire with calcu¬ 
lated possibility, and if they conduct tlicir 
campaigns with restraint, making the com¬ 
monweal. and not victory, the standard of 
their rhetoric and militancy, then we may 
hope not only for the continuance of 
democratic governraent but for its im¬ 
provement. If the divisions among men 
correspond to merely personal, factional, 
or sectional dispute.s, and, further, cannot 
be amicably assembled in parties not con¬ 
fusing to the electorate; if desire for com¬ 
plete victory wrecks temperateness and 
passion blinds to truth; if the men who 
form the organizations are not considerate 
and patient in their research and pursuit 
of policies and do not establish a per¬ 
manent and generous reciprocity in mat¬ 
ters electoral; if they cannot rise above 
the level of catchwords, office for office 
sake, and narrow-minded belligerency of 
phrase and tactics—in that measure not 
only is democracy despised by those who 
are the victims of party tactics, but a rot 
enters the vitals of the actors themselves. 
This is the testing time of democracy; and 
this means the testing time of political 
parties. 

The remarkable thing is, as we have 
already mentioned, that there are so few 
parties, even in the countries where there 
are so many. Why are there not more? Any 
singularity of view is, by hypothesis, held 
by a small number, and a small number 
cannot by itself, and independent of the 
aid of any large party, carry through its 


policy.®® It cannot, as we shall show abun¬ 
dantly in Chapter 20, even obtain suffi¬ 
cient time to state its case in the represen¬ 
tative assembly, so large is the amount of 
business, even the routine, of the modern 
state. The priority and the substance of 
parliamentary discussion is necessarily 
settled by the larger parties. The protes- 
tant then has the choice, either to main¬ 
tain his principle and be forced into con¬ 
scious political impotence, or to swallow 
his doubts and take them inside that party 
which is otherwise most favorable to his 
policy. From the outside the heterodox has 
rarely a chance of success; once inside the 
party he may, perhaps, barter his counsel, 
support, and services for some concession 
of his own demands. This practice has 
been commonest in England, and has gone 
to swell the chorus of Continental opinion 
that the Englishman is hypocritical. But in 
fact the Englishman’s common sense is de¬ 
voted to results in action, not the satisfac¬ 
tion of knowing that he is consistently 
supporting an entirely hopeless principle 
for its own sake. Even on the Continent, 
compromise must be and is practiced, for, 
in fact, men want government to continue, 
whether a majority is found or not. Prin¬ 
ciple, some might call it philosophic idio¬ 
syncrasy, is, however, not so easily sacri¬ 
ficed here to the necessary unity which is 
the prelude to power. 

Another cau.se of the fewness of parties 
is the method of election, which by split¬ 
ting up the country into constituencies, 
necessarily splits up the supporters of the 
small groups as well as of the big parties. 
This dispersal of the votes leads in the 
single-member constituency system to a 
loss, perhaps, of any representation: unless 
all the voters are sufficiently concentrated 
in one or more constituencies. Propor¬ 
tional representation, as we shall see, keeps 
them alive; but even so, the hopelessness 
of a small minority encourages adhesion 
to some larger entity. I'hough dissentients 
may be condemned to political exile, be¬ 
cause of the tremendous difficulties in 


E. E. Schaltschncider, Party Gmfern- 
merit (New York, 1912), an excellent analysis, 
especially on the relationship between class 
and groups and the major parties. 
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building a new party, this is, however, no 
justification for not clearly avowing opin¬ 
ions honestly held, nor any justification 
for the cowardice of not going into the 
wilderness to attempt the formation of a 
new party. For the gains of office, power, 
and half measures or promises, will be lost 
the possible effect upon opinion, whose 
strength can, after all, not be really gauged 
until one has staked one's career upon its 
exploration. Too often life is killed by 
office. 

For the man of religion some are saved 
and others damned; for the teacher some 
are etliically right and others wrong; for 
the politician the world is divided into the 
righteous We and the wicked They. For if 
life is to be lived, it requires successful 
assertion; self-belief springs eternal and is 
fostered as realization demands it. But the 
scientist who seeks to understand and not 
to govern must be content with observa¬ 
tion of the source of these differences. It is 
for him to say that all parties to a contro¬ 
versy are inspired, that what is considered 
ugly, vicious, and cruel by one side, is, for 
the other, all that it can know of the 
sublime, causing those who cherish it to 
experience here and now the delights 
which men have ascribed to Paradise, mov¬ 
ing them to a sacred nobility and self-sac¬ 
rifice, to a happiness immeasurable when 


ventures are successful, and, in the days 
of adversity, to sorrow and longing of 
overwhelming poignancy. Where men can 
live in harmony, then, let us be thankful, 
but when they war against each other, in 
parties, nations, or by “crime,” let us un¬ 
derstand first and judge afterward. 

Along these diverse channels, men 
would move to the extreme boundaries of 
their faith were it not for the organized 
counter action of parties. For men are im¬ 
pelled to a complete establishment of their 
own good, and even its forcible fixture 
upon others. Parties mutually check and 
control the militant extension of ideals. In 
this organized interplay of forces, each 
learns the most important truth in poli¬ 
tics: that in order to win one’s way to de¬ 
velopment, some part of the way must be 
given up, either substantially, or in terms 
of time; that it is possible to destroy every 
hope by insistence upon all at once.®^ 
These organized bodies more easily find 
and hold to the terms of reciprocity than 
do dispersed, inarticulate persons. For they 
have the technical apparatus with which 
to accomplish this purpose, and they tend 
to acquire a sense of honor and self- 
respect; that is, a sense that promises given 
and accepted must be promises fulfilled. 

On the effect of time on political behavior 
see below. Chapter 38. 
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LEGISLATURES 

CHAPTER 17 

Legislatures: General Problems 

CHAPTER 18 

Second Chambers 

CHAPTER 19 

First Chambers: The Functions of Legislatures 

CHAPTER 20 

First Chambers: Deliberation 

CHAPTER 2 I 

Financial Legislation; Delegated Legislation; Legislative 
Control of the Executive 

CHAPTER 22 

Proposals and Devices for Improving Democratic Legislatures 


A political institution is a machine; the motive power is the national charac¬ 
ter. With that it rests, whether the machine will benefit society, or destroy it. 
.Society in this country is perplexed, almost paralyzed; in time it will move, 
and it will devise. How are the elements of the nation to be blended again 
together? In what spirit is that reorganization to take place?—I sraeli 

The general will is always in the right, but the judgment which guides it is not 
always enlightened. It must be got to see objects as they are, and sometimes as 
they ought to appear to it; it must be shown the good road it is in search o^ 
secured from the seductive influences of individual wills, taught to see times 
and spaces as a series, and made to weigh the attractions of fvesent and 
sensible advantages against the danger of distant and hidden evils. The indi¬ 
viduals see the good they reject; the public wills the good it does not see. All 
stand equally in need of guidance.—o u s s e A u 
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Legislatures: General Problems 


l.KGiSLATiJRKS, assemblies, chosen as we 
have already described, meet to aaom- 
plish a variety of functions: to make laws, 
to control the executive, and to carry out 
a few judicial functions. In Chapter 6 we 
found that althou|^h there is no absolute 
separation of powers, there is a strongly 
marked distinctiveness of function, and 
that although each iinstitution is occupied 
with a mixture of functions, its central oc¬ 
cupation is different in kind from that of 
its collaborators. The function of legisla¬ 
tures is to apply the presumed will of the 
people to the creation of laws and the 
superintendence of their administration. 
Their judicial power is of small and re¬ 
sidual importance, for it nowadays is al¬ 
most wholly exercised by extremely spe¬ 
cialized bodies. 


THE MANDATE OF THE LEGISLATURE 

The relationship between the will of the 
electorate and the legislature has already 
been treated in some measure, but as we 
explained, that relationship must be 
viewed from the angle of the legislature 
as well as from the angle of parties. The 
candidates have been nominated, they and 
the party have associated, they have duly 
become members of one or other of the 
assemblies. Now what is their duty? How 
far may they proceed? What powers have 
they? Are they now free agents to do abso¬ 
lutely as their own discretion dictates?— 
or must they seek instructions from those 
who elected them? 


These questions were raised as soon as 
legislatures began to meet on the express 
or implied assumption that they “repre¬ 
sented” some body corporate or area. They 
were raised, for example, in relation to the 
tltats Gdneraux of France, where it was 
accepted that delegates could not think or 
act, faute de charge spSciale ^ they were 
raised in England in 1647 ^ in the Agree¬ 
ment of the People. They were raised in 
America with a s[>ecial emphasis after the 
War of Independence.® The subject was 


1 Cf. G. Picot, Histoire des fiats Giniraux, 
2nd edition (Paris, i88r,>. Vol. V, p. 145 ff. 

2 Cf. S. K. Gardiner. Constitutional Docu¬ 
ments, 3rd edition (Oxford, 1906, pp. 368-69: 
“That the Representatives have, and shall be 
understood to have, the supreme trust in order 
to the preservation and government of the 
whole: and that their power extend, without 
I he consent or concurrence of .any othtrr per¬ 
son or persons, to the erecting and abolishing 
of Courts of Justice and public offices, and to 
the enacting, altering, repealing and declaring 
of laws, and the highest and final judgement, 
concerning all natural or civil things, but not 
concerning things spiritual or evangelical. 
Provided that, even in things natural and 
civil, these six particulars next following are, 
and shall be, understood to be excepted and 
reserved from our Representatives . . . That 
no Representative may in any wise render up, 
or give, or take away, any of the foundations 
of common right, liberty, and safety contained 
in this agreement, nor level men’s estates, de¬ 
stroy property, or make all things common; 
and that in all matters of such fundamental 
concernment, there shall be a liberty to par¬ 
ticular members of the said Representatives 
to enter their dissents from the major vote.” 

■ Jefferson said that “all the powers of Gov¬ 
ernment result to the legislative body” and 
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fiercely discussed by the French Constitu¬ 
ent Assembly,* and in England, the claims 
to parliamentary representation of the 
new and powerful commercial interests 
first forced a famous opinion from Burke ® 
and next compelled a reform of Parlia¬ 
ment, and this, naturally, put the matter 
in a new light. The issue raised was. and is, 
that of the mandate of the member; is it 
imperative or is it discretional, and if 
discretional how far may discretion go? 

Law and the Mandate of the Legislator, 
In English terms the problem has resolved 
itself into the problem of delegate as 
against representative. The British consti¬ 
tution offers no written guidance upon 
this, but where there are written consti¬ 
tutions (though not everywhere) a definite 
rule is laid down, which squares with 
Burke's reading of the British constitu¬ 
tion in his own time and the general view 
rather vaguely held now by most members 
of Parliament. The Organic Law on the 
Election of Deputies of France (1875)® 
says: ''All imperative mandates are null 
and void"; and that of Weimar Germany 
said: “Members are representatives of the 
whole nation. They are subject to their 
conscience only and not bound by any 
instructions." 

These are counsels of excellence rather 
than rules enforceable in the courts, for 
no country has established practicable ma¬ 
chinery for their enforcement. As regards 
Germany, it has been said that the rule 
belongs “rather in a catechism than in a 
constitution." ^ Once only has punishment 

**173 despots would surely be as oppressive as 
one.” Cf. Charles Mcrriam, A History of Po¬ 
litical Theories (New York, 1920), p. no. 

♦ Cf. E. Pierre. Traiti de Droit Politique et 
Parliamentaire (Paris, 1924). Vol. I, p. 311; 
and Chap. 12 above. 

♦ Address to the Electors of Bristol (1774): 
"Parliament is not a congress of ambassadors 
from different and hostile interests; which in¬ 
terests each must maintain as an agent, and 
advocate against other agents and advocates; 
but Parliament is a deliheratwe assembly of 
the nation, ivith one interest, that of the 
whole, where, not local purposes, not local 
prejudices, ought to guide, but the general 
gocm, resulting from the general reason of the 
whole.” 

« November, 1893. 

T Pierre, op. cit.. Supplement (1924), p. 437. 


followed upon a definite acceptance of a 
mandate in France: invalidation of the 
election of the successful candidate who 
accepted a mandate, but, since the bureau 
of the Chamber which examined the case 
was composed politically, and not judi¬ 
cially, we may suspect that considerations 
of party advanti'igc determined the issue.® 
I.aw and practice have since then inclined 
toward the freedom of the member, for 
the commission which prepared the law of 
November 3, 1875, deliberately rcfu.sed to 
accept the grave penalty of annulment of 
the election.® It accepted the alternative, 
which not only gives the member his free¬ 
dom, but gives him a statutory defence 
against exigent constituents: it declared 
the imperative mandate null and void. 
Virtually, the law says to the candidate: 
“Declare what you like, that business is 
between you and your constituents, and if 
you make any definite promise you will not 
be punishable by the Chamber; but what¬ 
ever you have promised, know hereby that 
it has no effect. You are absolved!" The 
Chamber of Deputies decided against the 
nullity of an election contested becau.se an 
imperative mandate has been accepted.^® 
It decided also that article 13 of the Con¬ 
stitutional Law of 1875 prevents any penal 
sanction from confirming the nullity of 
mandates: for no member of the Chamber 
may be prosecuted for opinions or votes 
uttered in the exercise of his function.^^ 
Against those who clumsily obtrude the 
mandate (which, in fact, all members ask 
for and obtain, and to which they, in a cer¬ 
tain degree, feel obliged, but which they 
pretend to ignore), a stiff though dignified 
protest can be made; for example, the 
president of the Chamber, the reporter of 
a commission, must protest when a mem- 


(This immunity from prosecution, detention, 
etc., is reaffirm^ in the constitution of 1946, 
articles 21 and 22.) 

8 November 30, 1875, article 13. This stipula¬ 
tion docs not appear cither in the constitution 
of the Fourth Republic or in the election laws 
of 1946. 

»Cf. F. Morstein Marx. Rechtswirklichkeit 
und Freies Mandat, Archiv des Offentlichen 
Rechts (Berlin, New Series, XI), p. 435. 

10 Pierre, op. cit., p. 312. 
iilbid., p. 313. 
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ber refuses to withdraw an amendment 
because he says he has received a mandate 
to defend it.’* There is thus theoretic free¬ 
dom, but if, in electoral practice, the mem¬ 
ber is bound, there is no punishment. So 
do men play hide-and-seek with their con¬ 
sciences; for to admit the existence of a 
thing which does exist may, they believe, 
cause its pathological growth. There is 
much good sense in this view. 

In Weimar (Germany the constitution 
spoke, as we have seen, with uncompro¬ 
mising directness, and Anschutz said that 
“the exercise of this function [Organschaft, 
or action as an organ of government] 
should take place in complete independ¬ 
ence of everybody: of party, social class, 
groups seeking special interests to which 
the member belongs, and even of constitu¬ 
ents. That is the intention of the second 
sentence of the article." J'* He said further 
that it is a moral duty, but a legal one 
too: and one, moreover, which binds you 
to con.sider all your actions and connec¬ 
tions in tlie light of their compatibility 
with the public welfare. It was even 
argued that one cannot be bound by a 
caucus of one’s party.’* It is clear, how¬ 
ever. that these desirable things are not 
secured by the law^ and in fact the whole 
discussion soon takes on that same negative 
character which it has in France. It all 
comes to mean that the member cannot 
legally be bound to instructions; that is, 
that he is free of them: for it is against the 
constitution to be otherwise. But the real 
political question was not answered: if the 
candidate makes promises, or if they are 
demanded of him as a condition of votes, 
is there an in.stitiition to uphold his con¬ 
stitutional independence? The law cre¬ 
ated no institution to deal with such a 
breach of the constitution, if we except the 
electoral court, which has never decided 
such a case. The law only provided that 
any such arrangement was legally null; 

iz Ibid., p. 437, footnote 9. 

18 G. Anschutz, Die Verfassung des deutschen 
Reichs (Berlin, 1930), p. 115. The history of 
this subject for Germany is given in J. Hat- 
schek, Das Parlamenisrecht (Berlin, 1915). 

1* Cf. G. Anschiitz and R. Thoma, liandbuch 
des deutschen Staatsrechts (Tttbingen, 1930), 
Vol. I.p.419. 
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that contractual arrangements whereby 
gifts and other amenities were accepted to 
promote special interests could be pun¬ 
ished as bribery. One important case oc¬ 
curred in which a Communist member of 
the Hamburg Parliament was caused to 
resign by the handing in of a declaration 
which he was alleged to have signed in 
blank as part of the regular procedure of 
his party, but which he denied he had 
done. He also denied any wish to resign. 
In debate the Communists argued that 
such blank-form resignations were regular 
features of their organization, justified be¬ 
cause "the member held his mandate not 
as a person but as a member of the Party, 
and that therefore the Party could always 
exercise its influence upon the carrying out 
of the mandate’"* at any time, and also 
had the right to nullify his mandate." 1® 
I'he committee declared its indifiercnce 
whether the signature was the member’s 
or not; the Hamburg constitution included 
the terms of article 21 of the Reich con¬ 
stitution, and this settled the issue. Fc»r 
such a signed declaration would make it 
impossible for a member to act according 
to his conscience. Moreover, it deceived 
the voters, for they give their votes to the 
candidate on the a.s.sumption that he is not 
bound to an undi.sclosed obligation. 
Against this decision the spokesman of the 
Communist party argued that as Germany 
had a list-system of proportional represen¬ 
tation and as the lists, rather than the in¬ 
dividual members, were voted for, it was 
unavoidable, as well as desirable and 
proper, that the party should discipline its 
members and alter its list. Nor was that 
all. The democratic j>rinciple required 
that the party should have the right of 
removing a member who defaulted from 
the terms of their united policy I 

The German Reichstag was peculiarly 
liable, for reasons noticed in our discus¬ 
sion of parties, to the entrance of repre¬ 
sentatives of special groups, and it at¬ 
tempted to control them by requiring di- 

F. Morstcin Marx, op. cit., p. 432. 

18 'Phis is an excellent though unintended 
illustration of the distinctive emphasis put by 
Communists on the superiority of party to the 
masses. 
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rectors of corporations to report their con¬ 
nections to the Hrichstag. The British 
Parliament excludes government contrac¬ 
tors and governinent olficials; in France, 
oflitials and government contractors are 
exc luded. I'iiis branch of politics and con¬ 
stitutional law has by no means received 
eitlier the theoretical or practical atten¬ 
tion it dc'serves. 

.According to English law, the Parlia¬ 
ment is sovereign. T he constitution knows 
nothing about the people. Therefore, in 
strict law, once a person has become a 
member he is free to act as his own mind 
dictates and is entitled to reject demands 
made by anybody. 

In the United States the constitution 
also speaks in the words of the Bill of 
Rights of i68(p ‘‘and for any Speech or 
Debate in either house, they [Senators and 
Representatives] shall not be questioned 
in any other Place.” 

Thus the laws, whetlier ancient or mod¬ 
ern, incline to freedom of the meml)er and 
ignore the actual nature of his present re¬ 
lations with his constituents. Yet in every 
country the facts deviate from the law, 
though the facts thein.selvcs allow the 
member considerable freedom. How much 
he is bound de[)cnds clearly upon the 
nature of the electoral process, and the 
part played therein by the local and the 
central caucuses of the political parties, a 
fact with which the law has not yet at¬ 
tempted to reckon. As the nineteenth cen¬ 
tury wore on, there was in England and 
America, and later in Germany, a grz^ual 
strengthening of the idea of delegation and 
a weakening of that of representation. 
This was due to the more conscious opera¬ 
tion of democracy and the feeling that 
democratic government required active 
participation of the citizen. 

Theories of the Mandate. Burke‘s theory 
(p. 228 ff.) gave the balance of power to 
the member. The movement of opinion 
leading to the franchise reform struggle 
of 1832 consisted, naturally, of the Whig 
claim for delegation and die Tory claim 
for virtual representation.^s what was par- 

17 Const iiut ion, article 1 , sect. 6, para. 1. 
Edinburgh Revieju, November, 1812. 


ticularly in the mind of the former, and 
what gives the question its pre.scnt-day im¬ 
portance, is the fact that it is manifestly 
impossible for legislatures to be dissolved 
and re-elected so often that their will and 
that of their cofistitucnts can be deemed 
to be in perfect harmony. To act with ef¬ 
fect, even to act at all. in an age of in- 
con.sistent social demands for laws, legis¬ 
latures must have such a length of life 
that the dillicult problem arises of the 
connection between the constituents and 
the delegates during the time between 
elections. How can this problem be solved.^ 
It is soluble by strict instructions at the 
outset, and to this must be added the 
short duration of legislatures—and even 
that is not enough, for the people must 
exercise pie.ssure upon legislatures through 
public iiieetiiigs and other agencies in the 
interval between elections. 

Tory dcjctrine rested upon two pillars: 
(1) the incompetence of the constituent to 
legislate for himself, and (2) the lack of 
the right locality to press its views to a 
conclusion against the interests of the 
country. We shall see that these are ma¬ 
terial elements of the problem not only 
deserving but commanding an important 
place in the final deri.sion of the question. 
But the whole tendency during and espe¬ 
cially after the Reform Bill struggle was 
toward definite pledges. Francis ITace tells, 
for example, how the National Political 
Union decided that the opinions of all can¬ 
didates on all the great leading questions 
should be accurately obtained and pledges 
on those alone demanded. The pledge be¬ 
came more and more acknowledged as a 
proper connection between members and 
constituents and more widely given. In the 
early days after Reform, the Whigs were 
not for strict pledges, and even James Mill 
was less radical on this matter than one 
might expect from the Essay on Govern¬ 
ment. 

T he last philosophical discussion upon 
parliamentary institutions written before 
the Reform Act of 1867 was John Stuart 
Mill's Representative Government, and 
Mill devotes a special chapter to the dis- 
cu.s$ion of the question, “Ought pledges to 
be required from members of Parliament?*' 
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The spirit of that chapter is as remote from 
our clays as the Flood. And to explain why 
is to reveal the nature of the present po¬ 
litical environment. Mill says that many 
members of Parliament, even apart from 
the prospect of re-election, solely as a mat¬ 
ter of conviction, allow ibeir constituents 
the power of judginn^ them. Are they right 
or wrong? Mill tries to answer the question 
by the application of two principles; (i) 
that government must be responsible to 
the governed and, jointly therewith, and 
(2) that government shall acquire “the 
benefits of superior intellect, trained by 
long meditation and spiritual discipline to 
that special task." But how are the elec¬ 
tors to decide which among a number of 
candidates can best give these benefits? 
Their judgment is unsound. Showiness 
rather than mind wins them; therefore 
they would be foolish not to exact a pledge. 
Nor can opinion be dismissed: Liberals 
ought not to vote for a competent Tory 
or "lories for a competent Liberal—the 
more competent, the worse for the con¬ 
stituents in such cases. Hence, again, 
pledges must be exacted, especially since 
in England the electors have no choice ex¬ 
cept between two or three rich people 
who are of a class superior to their own 
and who arc certain to vote for measures 
in their own class interests, “This would 
not be needful under a political system 
which assured them an indefinite dioice 
of honest and unprejudiced candidates,” 

It seems, says Mill, impracticable to lay 
down for the elector any political rule of 
duty. It depends on the general tone of 
the electors. Some look up to superior 
talent, some are distinctly without rever¬ 
ence. For the old politician, his record will 
guide the electors; for the untried one, a 
pledge should be exacted. Even when the 
electors seek wisdom and attainments, their 
own personal opinion must not be sup¬ 
pressed; but, apart from fundamentals, 
they should allow the member his freedom. 

What is missing from this analysis? The 
factor which today is of the most impor¬ 
tance: the political party. And much of 
the essay on Representative Government 
is stone-dead for the same reason; the omis¬ 
sion of political parties. 


Parties and the Mandate, It is clear that 
discussion after the rise of parties must 
proceed upon entirely different lines, for 
the w'hole relationship of the elector to the 
legislature has been altered. We have al¬ 
ready displayed the nature of that altera¬ 
tion in the principal democracies of the 
world. The parties have become recogniz¬ 
able entities, secure of a large body of 
steady loyalty. These are the bodies wliich 
have applied themselves to the task Mill 
ascribes to the constituents; they search 
out qualities among men and ascertain 
the value of policies. They make or en¬ 
dorse the nominations. The caucus or the 
primary nominates on the basis of party 
membership and party program. The con¬ 
stituents expect the program to be fol¬ 
lowed. They expect the member to follow 
the instructions of the party whip. T he 
party organization itself disciplines the 
member. If he does not vote with the party, 
then he ceases to receive tlie whip, or is 
expelled, or does not receive “eiuh)rse- 
ment,“ or does not receive aid in propa¬ 
ganda and funds—an important considera¬ 
tion. (However, it is true that the caucus 
is less authoritative in the United States 
and France than in Britain, where it is 
most authoritative of all, and Weimar Ger¬ 
many.) 

Tl)e old-time discussion is, therefore, 
out of date. But its main considerations 
deserve recapitulation. The first was the 
need to overcome the gulf between iso¬ 
lated elector or electors and the assembly 
of the representatives. Hence the strong 
emphasis upon freedom of the representa¬ 
tive at a date when communications were 
so rudimentary that the locality could not 
learn the views of others without a per¬ 
sonal meeting between all representatives. 
It was the representatives who thus in¬ 
sisted, because they realized, as any per¬ 
son with experience of deliberative assem¬ 
blies does realize,, that it is impossible (1) 
to foresee all the points which may arise 
and (s) to know what is for the good even 
of the locality until the other representa¬ 
tives have fully stated their case and have 
revealed their emotional determination 
and social power of resistance. Identical 
considerations powerfully and almost 
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unanimously moved the French Constitu¬ 
ent Assembly, and essentially they remain 
true for our own day. First, the question 
arose, was the nation a unity, or not? If 
it were a unity, then its meaning lay in the 
power of the majority to will for all. after 
due deliberation. This is the test of cor¬ 
porate sovereignly. Unity was desired; 
therefore sovereignty lay with the whole 
nation, and not with any part. Hence, all 
the parts were subject to the will of the 
whole and could not prevail against the 
majority. The interet general dominated 
the interet particulier. The condition of 
unity w'as the condition laid down in de¬ 
bate: '7/ ri'esi pas perrnis de protester, de 
reserver; c'est un attentat d la puissance 
de la majorile” This condition is recog¬ 
nized generally today. Secondly, enlighten¬ 
ment on the general will was impossible 
without free discussion. For to bind to in¬ 
structions is to destroy deliberation. Opin¬ 
ion cannot be known in advance. 

When representatives from diifcrent parts of 
the country have to asscml)le and discuss in 
common objects which arc as yet undeter¬ 
mined. which arc neither foreseen nor known 
by the conimissioners, it would be strange and 
absurd to shackle their wills by imperative 
mandates. Upon what could these absolute de¬ 
cisions be l)roken? They would necessarily be 
incoherent and destructive of all harmony; 
each district in occupying itself separately with 
different subjects, a general result on anything 
would not be reached. 

Every constituency must have the na¬ 
tion in mind when it is choosing its repre¬ 
sentative: the theory of democracy is in¬ 
deed. says Si^y^s, that each deputy is 
chosen *‘in the name of the totality of con¬ 
stituencies; the deputy is of the entire na¬ 
tion." Who can know the national will 
elsewhere than in a national assembly? 
We must propose, listen, discuss and 
modify our opinions, and. in common, 
form a common will. When people meet 
it is to deliberate, to know the opinions 
of others, to profit from each other's illu¬ 
mination, to confront particular wills, to 
modify, to conciliate them, and finally to 
obtain a common result by a majority vote. 

The terms of the argument have 
changed radically in the last century: com¬ 


munications have become abundant and 
almost instantaneous; indeed, party or¬ 
ganization of the whole electorate became 
possible as this, along with the pi ess. de¬ 
veloped. 

What then becomes of the constitutional 
clauses about mandates? They might be 
removed and no harm at all would follow; 
they cover up a patent fact. The paUy 
gives a mandate to the member: he has 
his instructions from it; more, he generally 
carries them out. As wc shall presently see, 
even the speeches he may make, and other 
opportunities of activity in the parliament, 
are settled by the party, ultimately on be¬ 
half of the constituencies but immediately 
on behalf of the party itself. The impera¬ 
tive mandate w»as the constituencies’ only 
safeguard in the days before party: and 
freedom was possible and desirable when 
the only means of meeting the minds of 
friends and opponents was in the national 
assembly. Those days have gone. Party is 
the great intermediary. 

In the United States the power of the 
IcKal mandate is consciously interwoven 
with that of the party. T he practice of the 
British constitution before 1832 required 
that the candidate should be a resident of 
the place for which he sought election, al¬ 
though the statutes providing for this were 
very old (1414 and 1430) and were evaded. 
This no longer prevails in the British sys¬ 
tem, and more than half of the members 
are residents of districts other than their 
constituencies. The older practice was put 
into the American constitution in the 
fairly mild form that the member must be 
an inhabitant of the state in which he is 
chosen. It still applies, but it has been 
strongly reinforced by the statutory re¬ 
quirements of some states that the mem¬ 
ber must reside in the district which he 
represents, and convention supports the 
rule. This is based upon local patriotism 
of a rather predaceous kind, upon the 
interest of the local boss, and upon the 
general view that a member is a spokes¬ 
man of local interests. The member is ex¬ 
pected to further the special interests of 
the constituency in the matter of the "pork 
barrel": that is, expenditure upon public 
improvements in his district, such as river 


[374] 



THE MANDATE OF THE LEGISLATURE 


and harbor works, post offices, and the 
public jobs for his district or state. Further, 
as we have already remarked, the queer 
rcniolcness of the American Congress from 
popular needs—a separation produced by 
constitutional prohibitions and the stjpara- 
tion of powers—makes the parly less sen¬ 
sitive to public issues (though more vocal 
and apparently excited about them), and 
it is. therefore, not always so insistent upon 
party discipline as the English parties. The 
member is often prepared to hold up the 
legislature for some local advantage; there 
are always other mem!)ers who are ready 
to support him for reciprocal benefits; it is 
a custom well known, to be taken good- 
humoredly and exploited with gusto. 
Therefore the constituencies can expect 
profitable “logrolling” by their members: 
and the electoral bargain is more than 
implied. This causes the mandate to be 
double: the local-predaceous and the 
party mandate. A member must bear both 
in mind: in regard to the latter, he knows 
that, owing to the (^^ngrcssiorlal weakness 
of American parties, he has more latitude 
than an English member; in regard to the 
former, he lifts up his eyes unto the “boss” 
of the state, whence cometh his help. 

In pre-1930 France, the que.siion played 
a more considerable part than in England 
or the United States, because there were 
few great party organizations to take the 
burden off the constituencies and assume 
responsibility for party discipline.^* In 
1871, Victor Hugo renamed the imperative 
mandate the mandat contractuel: “a con¬ 
tract between the mandate-member and 
the mandatories creates between the elec¬ 
tor and the elected the absolute identity of 
aim and principles.” ** In 1881 a proposal 
was made in the Chamber of Deputies 
that the ^^professions de foV* of the mem¬ 
bers should be collected and reported 
upon, to demonstrate the difference be¬ 
tween the promises and the achievements 
of members, and to cause pressure to be 


1* This is the burden of D. HaWvy, La R^pub- 
lique des Comites (Paris, 1934). 

20 G. Weill, Les ejections Legislatives (Paris, 
1913), p. <71. This is an address to various 
electoral committees who asked him to stand 
for the National Assembly. 


placed on the latter. The commission in 
charge of the proposal rejected it, the re¬ 
porter saying that the electoral commit¬ 
tees could not be considered as the faith¬ 
ful expression of the views of the country 
and that mandates may not be imperative 
since no one could foresee all questions 
which would arise in the course of four 
years. In 1894 a socialist project sought to 
make an imperative mandate really im¬ 
perative by giving the justice of the peace 
in the constituency the right to declare 
breach of mandate and to annul the right 
to sitl 21 This ridiculous suggestion, 
natural to a party in a hopeless minority, 
was refused consideration. Duguit appre¬ 
ciates the fact that modern parties have 
eviscerated the legal clau.se, and he re¬ 
marks that even though we consider elec¬ 
toral districts a mechanical necessity and 
lacking specific character, yet they do play 
a part as the medium of expression of the 
electorate, and members are, in fact, rather 
closely bound to their constituencies.22 
Esmein, on the other hand, excessively 
formal, begins with the conception that 
representation is representation of the 
whole nation and concludes with the idea 
that there is no place for a mandate. His¬ 
tory, which Esmein invokes, cannot, in 
fact, settle matters of this kind but only 
contemporary conditions.23 The mandate 
is, in fact, given by the party where the 
parties are strong, and where they are 
weak it is almost idle to talk of a mandate. 

Now, German doctrines on the subject 
were of a remote, metaphysical nature be¬ 
fore World War 1,2* and devoted to the 
support of the constitutional clause which 
was borrowed from French constitutions. 
Support was widely given to it because the 

21 Ibid., pp. 272-73. 

22 L. Duguit, Traiti de Droit Constiiutionnel 
(Paris, 1921-25). Vol. 11 . pp. 504. 505. 510. 

23 A. Esmein, Droit Constiiutionnel (Paris, 

1921). 

24 Cf. J. Hatschek, op. cit., and Paul Laband, 
Staatsrecht (Tubingen, 1876-82), Vol. I, p. 
356 ff. But Laband says (p. 356, footnote 1): 
“On tbc contrary, there is a political responsi¬ 
bility which is demanded of the member of 
the Reichstag by caucuses, election aimmit- 
tecs, meetings, political clubs, the Press, etc. 
Such a demand cannot be legally enforced, 
neither is it legally denied." 
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whole system of government was unfree 
and the monarch was not anxious to assert 
popular power. After World War 1 there 
was a significant change in theory, but the 
upshot in terms of wTitten law was the 
same. At the very moment w'hen this 
change occurred, a system of propf)rtional 
representation was established. That is, 
a system of election in which tremendous 
constituencies are combined with the plac¬ 
ing of all the candidates for each party 
on a single list, that list to be accepted or 
rejected in its entirely. In other words, 
the method of voting for a single represen¬ 
tative among a number of individual com¬ 
petitors was abaiuhmed. Who now is the 
mandatory? It is. in fact, nobmly but the 
party, and, indeed, the party in its least 
personal and most mechanical form. 

The full significance of this cannot be 
discussed at this point, but it is treated in 
detail later. But this must be emphasized: 
the moment there is a departure from 
small single-member constituencies, the 
very question of an imperative mandate, 
of delegation or representation per mem¬ 
ber to a constituency, becomes highly un¬ 
real. There is no longer any direct appor¬ 
tionment of a member or members to a 
determinate group. All the psychological 
conditions of tliat relationship are dis¬ 
turbed by the size of the constituency, the 
predominance of the party doctrine, and 
the composite personality of several groups 
of candidates, each seeking a composite 
victory in a conjoint campaign. More 
than elsewhere, the party caucus is obliged 
to control the campaign and the nomina¬ 
tions; and it does so. The members are 
bound in the first place to the dictates of 
the party machines. 

Delegate and Representative. The con¬ 
clusion, then, is this: that owing to the 
growth of party organization the question 
no longer is whether a candidate should 
hearken to his constituents, but how far 
he ought to obey the party. It is not in the 
legislature that the individual, sectional, 
or group mandate is so important but in 
the party councils, and it is there, in¬ 
deed, that the relationship to the national 
interest is decided. There reconciliation 
takes place according to local urgency, the 


courage and talent of the members, and 
the ability and policy of the national 
leaders. But nowadays any local j^robleni 
of importance which is capable of being 
settled by the party is looked upon as a 
national affair. As elsewhere in govern¬ 
ment, the distinction between local and 
national is being rapidly obliterated. 

It is important to keep the parties alive 
to their duty. The electorate can do this 
through direct intervention, by deputa¬ 
tions, through the lobby, by individual 
communications, or by mass appeals. Sup¬ 
pose a member of the legislature changes 
his mind in the course of a legislative 
term, or is negligent of his duties; what 
remedy ouglit the electorate to have? In 
Britain, the local party has sometimes 
called on a member to resign. It is the 
general theory that he should not. But 
sometimes he has done so. But in the 
Western democracies it is exceedingly rare 
for the member to be either politically 
unfaithful or negligent. If he is, the next 
election will remedy that. (So in the case 
of Sir Oswald Mosley in 1935, after he had 
formed The New Party; and the tension 
between Sir Stafford Cripps and his Bristol 
constituency on his expulsion from the 
Labour party in 1939, and in March, 1949, 
the Labour party's refusal to re-endorse 
Konnililliachus for the 1950 election.) 

Would it be wise to institute the recall: 
that is, the right of the local electorate to 
retjuest, decisively, the resignation of a 
member? At first sight this proposal seems 
attractive. It should, however, be repudi¬ 
ated. For its institution would be an en¬ 
couragement to all minorities to offer 
petitions against the sitting member. At 
some time in the term of a legislature, its 
work could be disrupted by such a con¬ 
certed onslaught. It is, therefore, of car¬ 
dinal importance that, for the sake of the 
regular march of business, for stability, 
an'! for the assurance of being able to 
reckon on the governmental events of the 
near future, some surrender of the im¬ 
mediate will of the electorate must neces¬ 
sarily occur—for the nature of modern 
economy and W'elfare requires legislative 
and executive stability. The more uigent 
is the need, therefore, for close connec- 
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lions between constituencies, the legisla¬ 
ture, and the executive through a con¬ 
tinuing party organization in constant 
operation, and through access of all sorts 
of oigani/.ed interests and petitioners to 
government. 

(As w'c have already observed, in its anx¬ 
iety to vaunt its affection for the ])eoj)le. 
the Russian Communist party declared 
for the recall.-’* I’lie power has been used 
very rarely indeed; and where it has, it 
has been the instrument of the CJornmunist 
party for removing representatives the 
party leaders have ceased to favor. It is 
interesting to find that during the debates 
on the formati(m of the constitution of 
the Fourth Republic the Communist 
party in France proposed—unsuccessfully 
—the recall of deputies by the party; no 
other |)arty agreed with them.) 

Funclumnl Assanaiioits as Mandatories. 
Very rapidly in recent years, alongside the 
parlies as mandatories have grown asso¬ 
ciations of citizens, often nation wddc in 
their purpose and f)>enibership. These are 
abvays active, and intercede with the gov¬ 
ernment departments and with legisla¬ 
tures by personal conference and written 
conuniinications. I’hey operate in elec¬ 
tions (supjxuting candidates and supply¬ 
ing money) and in the legislatures; they 
exercise influence upon cabinet ministers 
and upon the administrative deparimcitt.s. 
We have much to say about their signifi¬ 
cance later (p. 458). Here it should be ob¬ 
served that their electoral business is the 
extraction of pledges from candidates 
when these arc most susceptible. Depu¬ 
tations are sent to the candidate, but more 
frequently, elaborate pledge forms are 
sent to him for signature, and it is pointed 
out, more or less explicitly, that a block 
of votes in the constituency depends upon 
the answer. Many candidates throw these 
in the w’astepaper basket, but some are 
intimidated.^** Most give a “straddle" an- 

-5 Cf. p. 228 above. 

-'8 “It is liiMcby agreed by the Headquarters 
of the Conservative, L.abour and Liberal Par¬ 
ties that each shall send to all its respective 
Caiuliduics a letter recommending them to 
reiiise to .inswer all Questionnaires, received 
from outside the constituencies they are con- 


swer; that is, one specious enough to gain 
votes without committing the candidate. 
So in all democratic countries, but in the 
United States the practice has gone fur¬ 
ther than elsewhere. There are more 
“groups'* formed, especially by w*omen 
voters and church leaders, and more 
money available for printing. We are not 
now referring only to lobbyists. On the 
democratic assumption, associations are 
quite right in asking for pledges, and mem¬ 
bers must expect to rebuff them at their 
peril. Functionless or ill-willed frustra¬ 
tions by members of the legislature must 
be corrected. Flowever responsive and 
capable the party system may be even 
where it is best organized, it is g()od that 
it should be stimulated from outside, as 
it usually is, by groups which feel pas¬ 
sionately about some particular public 
affair. It would be highly dangerous to 
representative government to allow the 
parties a monopoly of political thought, 
for they—the party leaders and organizers 
—^like all guilds, tend to be content with 
the minimum of thought that will obtain 
power, and when in office they have little 
time for thought at all. As the frank will 
admit, they begin to act not on informa¬ 
tion but on instinct, This is quicker and 
less troublesome. We shall show, further, 
how the party organizations are less the 
inventors than the brokers of policy, and 
that without independent philosophers 
and critics they would be wellnigh sterile. 

THE GENERAL VALUE OF LF.GISIATIJRES 

The Multiplicity and Confusion of Is- 
sues. Legislatures are about to begin their 
work; the parties have accomplished theirs 
and have given pledges to the country. 
What is the meaning of these pledges? 
The parties carry' a laiyje basketful of 
projects. These are the things by which 

testing, at the coming General Election, and 
also to decline to receive Dcputaiions of per¬ 
sons other than electors in the particular con¬ 
stituencies wtiich they are contesting . . .“ 
(April, 1929). This agreement, together with 
the proposed letter, is reproduced in the Re¬ 
port of the Labour Executive Committee, 
1928-29 (published in the Labour Party An¬ 
nual Report, 1929, p. 10). 
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rational men would judge their worth in 
terms of votes. But owing to the desire 
for victory they parade these commodities 
not conscientiously, for experience of the 
electorate's mind shows tliat victory can¬ 
not thus be won. An issue embodied in a 
slogan is raised as the main object of the 
electoral struggle. One, two, perhaps three 
issues of relatively greater immediate im¬ 
portance than the rest are made the sub¬ 
ject of contention. This procedure results 
in two things: first, cynicism of large num¬ 
bers of people a 1)0lit the whole electoral 
process, and second, a heated discussion 
immediately after an election about what 
the voting really means, a discussion 
which may become particularly acrid and 
even grave when new problems arise and 
are dealt with by the government issuing 
from the election. 

These are unfortunate results, and there 
is much to which the rationally minded 
may object in the practice of singling out 
issues for prominence and keeping others 
in the background. A mandate is incurred 
in respect to one thing or several things. 
Groups otherwise heterogeneous are 
brought into the same camp, and after¬ 
ward some may feel cheated. Neither the 
government nor the people know exactly 
what they have done or engaged them¬ 
selves to do. Exactly what proportion of 
the majority voted for what sections of the 
common platforms? But the answer to this 
is, if not entirely satisfactory, at least 
somewhat reassuring: 

First, the gejieral attitude of mind of the 
party and the character of its leaders are 
evoked in the course of discussing the 
special issues, and electors may be as much 
impressed by this as by the merits of the 
specific proposals. That is something they 
may rely on for the future. Second, the 
conduct of parties cannot be raised far 
above the level uf the mass of the elec¬ 
torate, and until that is improved, chi¬ 
canery is bound to prevail. In fact, in 
England, at least, the best of slogans and 
the most alluring of issues are modified 
in effect by the widespread if vague knowl¬ 
edge of party history and personalities. As 
to new problems raised in the course of a 
legislature, this is an inevitable occurrence 


wherever they last more than a few min¬ 
utes. The safeguard is complex: a reduc¬ 
tion of their term, a party system with 
sensitive electoral antennae, a permanent 
party organization with its eye on the next 
elections, and a system of by-elections. In 
many places the referendum and the in¬ 
itiative have been not only widely advo¬ 
cated but adopted. It is also a good argu¬ 
ment for decentralization to local authori¬ 
ties, and feileral systems, that the more the 
authorities that participate in public af¬ 
fairs, the less is a confused complex of 
problems unloaded upon a single elec¬ 
torate at one stroke. (Up to a point: bal¬ 
ance the advantages and disadvantages.) 
For it must be admitted that the mandate 
is confused and partly warrants the many 
letters written by unemployed clubmen to 
the leading newspapers after each elec¬ 
tion. It will a{>pear as we go on that tlie 
evils can be and are mitigated by a good 
party and legislative system. 

General Value of Legislatures: the In¬ 
terpretation of the Mandate, It is at this 
point that an appreciation of the value 
rendered by legislatures in an age of high 
party organization begins. All legislatures, 
with varying quality, but all in an im¬ 
portant degree, render three services, be¬ 
yond the mere function of lawmaking and 
controlling the administration: 

(1) When the members returned by 
election confront each other and compare 
thoughts and speeches, a sorting out of 
the generally confused mandate of the 
election is undertaken. A process of re¬ 
flection occurs, in physical conditions more 
propitious than the stormy, wordy, nation¬ 
wide debate without detailed confronta¬ 
tions that is an election. An order of pri¬ 
ority and values becomes more definite 
and settled: and sometimes has to be sup¬ 
plied afresh where the verdict was am¬ 
biguous. 

(2) Numbers of votes do not tell all: 
they do not exactly indicate the duration 
of electoral opinion, and, above all, they 
do not register the intensity of the feeling 
of either majority or minority. This has 
to be discovered by meeting the other per¬ 
sons: there are vocal inflections and turns 
of phrase that can be met only in a small 
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assembly, where, also, expression of face 
and gesture will tell what a sacrifice it will 
be for some group to be forced to submit 
to a vote. This nonstatistical relationship 
must be heeded, if it be desired to obtain 
the maximum welfare by the law, with 
the minimum of avoidable coercion. The 
knowledge that some day the other side 
may be in office is a powerful support to 
such tolerance. 

(^) Anri this leads to the tinal point, 
namely, that in a legislature common to all 
parties, close to each other, continuously 
with each other, engaged in common la¬ 
bors, appeasement takes birth and tends 
to grow. It is one thing to damn the other 
party's doctrines during an election in 
the crude, imprecise way that the enor¬ 
mous terrain of an election makes rather 
inevitable; it is another to look into the 
r)ther man's face a few yards away. He now 
seems almost human: he has ceased to be 
a disembodied doctrinaire extremist. Many 
men have testified to this appeasing qual¬ 
ity of common Icj^islative service. Some 
men do not like it: they consider that their 
deputy is being seduced or that he sells 
out. This is usually not the case: legisla¬ 
tors have learned that other men are not 
insincere or rogues, cowards, bloodsuckers, 
and that there is something in some parts 
of their philosophy that sometimes de¬ 
serves support. To those who look to unity 
and mercy among men, such a function of 
legislative life is of importance; those who 
do not even banish their rivals altogether. 

LECISLAl'ORS: THEIR GENERAL NATURE 

Whether the mandate comes from the 
constituency or from an association or the 
party, its exercise requires the member 
to think, discuss, and determine—the last 
being expressed by his vote. We shall see 
that in modern legislatures everywhere, 
the large majority of members does little 
more than vote, that only a few discuss, 
and that a very small minority thinks 
effectively. The composition of these func¬ 
tions varies a little from country to coun¬ 
try, but generally the emphasis is upon 
will or power—that is, upon the vote. 
This is a direct corollary of the majority 


principle; and it seems a parlous condi¬ 
tion until we reflect that, after all, the 
real thought has already been accom¬ 
plished outside the legislature and will 
yet be accomplished, completed, and ap 
plied to all points of practical detail by 
the opposing groups of leaders and the 
permanent officials. Fundamentally, a leg¬ 
islature is a forum where men may meas¬ 
ure the strength of each other's will as 
expressed in their numbers and in other 
demonstrations of strength of feeling and 
purpose, and may either enter into agree¬ 
ments by mutual concessions or vote each 
other down. 

Legislators as Policy Makers, Our sur¬ 
vey of political parties gave this result: 
that, broadly, policies are made or adopted 
by them. This does not always or chiefly 
mean that the members of a party or its 
leaders are inventive, that they conceive 
and elaborate schemes of reform or con¬ 
servation. They arc certainly disposed to 
do this by character and the stimulus of 
their experience. Some, indeed, do dis¬ 
cover the answer to problems and the 
means of fulfillment. Upon reflection, how¬ 
ever, it will be seen that not many such 
inventions are due to party and legisla¬ 
tive persons. The politician is a broker 
rather than an inventor. And not infre¬ 
quently he must be prompted vigorously 
before he satisfies his clients. 

Those who discover issues, and explore 
and plan the means of their settlement, 
are the thoughtful and sensitive among the 
population, though they may be, and in 
our own day usually are, voluntarily at¬ 
tached to some specific party. Consider the 
immense industrial and commercial asso¬ 
ciations, the social groups of all sorts with 
which every country now teems, the mu¬ 
nicipalities and their associations; con¬ 
sider the reformers and thinkers like 
Bentham and Chadwick, Tom Paine, 
Judge Lindsey,. Henry Geoi^e, Bernard 
Shaw, the Webbs, Lassalle, Mazzini, Raff- 
cisen, Plimsoll, the Prohibitionists, the 
Bimetallists, Adam Smith, Rignano, Tol¬ 
stoy, Marx, Marie Stopes, Veblen, Jane 
Addams, Octavia Hill, Florence Nightin¬ 
gale, Bellamy, Jevons, Keynes, Havelock 
Ellis, and others who first pursued lonely 
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paths and wore Jater joined by disciples 
who siii’ged forward to Jiarass, press, and 
sornetiines to convince political parties. 
All these geniuses of sensitiveness and in- 
lellettiial comprehension, these masters of 
history and moral value, are the true man¬ 
ufacturers of the politicians’ stock-in-trade. 
T his is <]uite natural, for to govern well 
has always required the rarest degree of 
knowledge and w'isdom. 

1 he application of this truth to our 
own day is especially important. F*opula- 
tions are vast, the division of function, 
economic and social, minute and com¬ 
plex. T hey are incomprehensible without 
long and patient study. Each individual 
has his own peculiar nature distinguish¬ 
ing him from all others and from human 
nature in the abstract. Abroad, in places 
so distant that the average person cannot 
even comeive that a full all-round life is 
lived there, are w’oven connections that 
will be beneficial or destructive in pro¬ 
portion as we learn to read the secrets of 
their mastery. The .scale of .society is so 
stupendou.s, the detail is .so minute and 
jiianifold, the intetests so special, the 
.Studies of the technicians so micro.scopic, 
that only the comprehensive mind, the 
patient, deep insight of the genius, and 
the vivid feeling of the fanatic, can master 
and reproduce their meaning for the pur- 
po.ses of philosophy or governmental con¬ 
trol. Nor i.s that all. If states were indeed 
static, if humanity cea.sed to .spin prob¬ 
lems involved in the attempt to control 
the future, the larger half of the difficulty 
of government w^ould be removed. Area 
and complexity can be mastered in pro¬ 
portion as they remain unchanged, hut, 
since the idea of progress advanced to the 
center of civilized aspirations, the whole 
of futurity has become a building site, 
and the philosopher is needed to prophesy 
not only the important events and con¬ 
junctures of a year’s time but those of a 
decade and even a century hence. The 
actual rapidity of change in the mechan¬ 
ical basis of our civilization and in fashions 
in thought, the .swift increase of popula¬ 
tion in the nineteenth and early twentieth 
centuries, have encouraged this pioneer¬ 
ing, which has ceased to be of the dream¬ 


like order of the old writers of Utopias, 
and has become the hard, directed fore¬ 
sight of people like H. G. Wells 27 or a 
Sir William Beveridge in social security 
and full cmployinent, or the planning sur¬ 
veys of the United States National Re¬ 
sources Planning Board. 

Leadership, then, comes first from the 
masters of thought, feeling, and moral 
apprehension. This leadership is the diff¬ 
erence between man as a shortsighted 
beast and man as a noble, purposive hu¬ 
man being of dignity. It is the duty of a 
demfxracy to cherish these leaders and 
allow them the first word: this does not 
deny the other principle, that the elec¬ 
torate has the final word. 

The world of spec ial groiij)S, philoso¬ 
phy, and sckcial speculation, then, fur¬ 
nishes the politician w'ith his material. 
Nor must we forget that in that world 
the politician has his own salaried pro¬ 
fessional philosophers and contrivers—the 
civil service, w'hich not only thinks and 
plans but also explores and formulates 
what the rest of the world is thinking and 
planning. It is a professional machine to 
acquire, to a.ssimilaie, to cut and dry the 
world’s intellectual and emotional prod¬ 
uce and put it up in the form which poli¬ 
ticians may unclerstand and employ. Of 
major importance is it also that, in our 
own time, international secretariats of the 
specialized agencies—first—in the League 
of Nations and now in the United Na¬ 
tions Organizations—have grown up to 
add to their carefully formulated thoughts 
and ideals.28 

Politicians not Philosophers. The poli¬ 
tician is not always chosen for his knowl¬ 
edge, nor always for his character. He is 
chosen becau.sc he represents the views 
of a certain party, and because he can win 


27 When I once ventured to congratulate Mr. 
Wells on the success of his Anticipations, he 
answered: *‘T'hat was easy. 1 merely had to 
project certain lines which were already visi¬ 
ble. But now I have to go further; to fine! what 
is latent and then build upon that for an even 
remoter lime." See The Shape of Things to 
Come (London, 1933) and The End of Homo 
Sapiens (London, 1939). 

28 Cf. Herman Finer, The Economic and Social 
Council of the United Nations (Boston, 1945). 
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the seat (and this implies, quite naturally, 
that talented men without campaigning 
qualifications—kinetic, pachydermatic, 
confidence-winning—are rarely chosen as 
candidates). In other words, tlie policy has 
been largely made before he becomes a 
member. The party has already tapped 
the real sources of pf)licy. and he becomes 
its representative. I'hc only exceptions to 
this generalization are first, where the 
party may be weak, as in the United 
States, so that the politician, being less 
dependent, may himself, however unquali> 
fied to do so, compose or gather ideas; or 
second, where, the party being strong, 
a politician happens to be a person of 
abnormally creative mind. 'The party’s 
character also continually grows. 

Indeed, it is not the intention of the 
people or the parties to get philosophers 
elected; the prime object is number, the 
modern political medium of legitimate 
power. The member is a vehicle of the 
party, and the party is chosen because, 
fundamentally, it embodies the material 
and spiritual interests of the people who 
choose, and it is chosen to dominate the 
state, as far as it can, in the sense of its 
avowed and explained policy. As far as 
it can I In that phrase resides the virtue 
of legislatures and politicians! For in spite 
of the cxtralegislative activities of the 
parties—their researches, their considered 
formulations of policy, their crosscountry 
debates, and the incessant war in the press 
—the policy of each party is not complete 
and cannot be complete until the other 
side is heard. When members enter the 
legislature, were they conscious of any¬ 
thing but their electoral victories and the 
messianic programs of their “side” and the 
chances of reform and distinction, they 
would solemnly admit (i) that much in 
their program was tactical, included to 
‘*catch votes;” (s) that a good deal in 
heaven and earth had not been thought 
about at all; and (3) that they must expect 
the unexpected: events, contingencies, 
calling for quick thought and the improv¬ 
isation of a policy. They would realize, 
upon a little reflection, that even when 
the policy was not tactical, but had been 
considered in all its facets with care and 


with a calculation of their opponents’ 
strength, not all could be foreseen, not 
every detail sifted, not every fone truly 
evaluated until it had been discussed with 
hostile elements possessing the parliamen¬ 
tary power to enforce some at least of the 
drive of their opposition. Not until there 
is a personal confrontation in a small as¬ 
sembly, with systematic procedure, can 
the detailed expression of policy, w'hich 
means everything, be considered, or the 
full spiritual force of majority and minor¬ 
ity be measured and applied. Further, 
the gcxxl in dialectic is not only that it 
causes one person or party to triumph 
over another, but that it sometimes causes 
some truth to triumph over both by pro¬ 
voking the explanation of self to self. 

Therefore legislatures and politicians 
still have their invaluable place in the 
modern state, and deliberations and de¬ 
bate still occupy a central place in their 
functions. The forms are mainly those of 
the age before rapid transport, fast com¬ 
munications, and party organization. They 
still take little account of these and so 
provide for ample debate, as though there 
had been no preparatory and even de¬ 
cisive stages in the country already; as 
though the legi.slaturc were the creator, 
not the creature, of disc.u.ssion. We shall 
see that much is antiquated, wasteful, and 
dead in legislative procedure and forms. 
Perhaps this is, in general, of value in pro¬ 
tecting debate so that the balance of w'el- 
fare against coercion embodied in the 
laws may be thoroughly pondered.20 The 
remarkable thing is that the minority is 
still allowed some opportunity of influ¬ 
encing the laws and administration— 
rightly in our opinion—and that, cleverly 
led, it can convert this opportunity into 
power. 

The Politician as a Broker, The poli¬ 
tician is, therefore, as near as any single 
term can signify him, a broker. His busi¬ 
ness is to apply the power resident in his 
constituency to convert desires into stat- 


29 The Third Report of the Select Committee 
on Procedure, British House of Commons, No. 
189-91, >94fl* exhibits very clearly the reluc¬ 
tance, for this reason, to depart from tradi¬ 
tional forms in the quest of modem efficiency. 
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utes and administrative action by alloy¬ 
ing them with the possible. He attempts 
to get as near the desirable as he can, and 
what is possible he will learn, whether he 
is in the government or in the opposition. 
The ways are many and devious. But let 
us attempt to paint a portrait in broad 
outline of the best type of member. The 
portrait will do for all legislatures. And 
we sketch, not the art of succeeding to 
high place or of obtaining favors—that 
will appear as we proceed—^but simply 
the equipment of the member to convert 
his mandate (j>oor, poor wordi) into gov¬ 
ernmental realities. 

The Legislator as Scholar. He need not 
be a scholar, and indeed, this would en¬ 
tangle and embarrass rather than help 
him, for his function is to act, to fight, 
and to seize advantages, not to meditate 
upon them. Were he a scholar, an expert, 
he would be encumbered by doubts and 
details, and it is notable that scholars who 
have entered legislatures have either been 
silent or silenced (think of Acton, J. $. 
Mill or de Tocqueville); and Francis 
Bacon, a member of Parliament, and 
Lord Chancellor some 250 years be¬ 
fore explained why this must be in his 
Advancement of Learning on the men¬ 
tality of scholars. Or diey have had 
to jettison their scholarship and become 
men of affairs, carr)'ing the least baggage 
and allowing passion to vanquish their 
scruples. The legislator has no need to be 
a scholar, for he can get all the informa¬ 
tion he needs for debate in a desiccated 
preparation from the party pamphlets 
and newspapers (or, in the United States, 
from the Legislative Reference Division 
of the Library of Congress). Further, if he 
has to a sufficient degree the eneigy of 
reform, or the desire to shine in the legis¬ 
lature and the constituencies, the govern¬ 
ment printing offices turn out a spate of 
reports by official experts and investigating 
committees. Only the few more serious 
members make any pretense of trying to 
master these, for again the party and the 
press offer short versions (though it has 
been recounted by a witty member of the 
French parliament that a member has 
been known to sleep on the reports in a 


literal sense, owing to poverty so great 
that he could not afford a bed I). 

Truth compels me to say that very 
many members are unable to master the 
meaning of a lengthy and complicated 
report by their own efforts, owing to in¬ 
sufficient native ability and education. A 
few, however, are able to understand the 
complex and technical information. Some, 
realizing the impossibility of being masters 
of all trades, wisely specialize. The spe- 
cializers and others w'ho are less fortunate 
may have friends who arc experts; and 
then successful intervention in debate 
may be assured by persistent and acute 
interrogation, so that the most abstruse 
points are cleared up. Indeed, this is a 
very important part of the work of an 
able member—to discover the experts and 
philosophers and get himself coached by 
them. He may easily do this if he is a little 
energetic, for such people are usually 
good-natured and easily succumb to the 
flattery that they and their knowledge are 
of practical importance, and the belief 
that in this way they become the real 
sources of government, that philosophers 
are kings.” Nor are the hopes of these ex¬ 
pert friends altogether vain, but they are 
imperfectly realized owing to practical ex¬ 
igencies—or, in other words, the con¬ 
founded obstinacy of other people, and 
the fact that the advice of rival experts 
and philosophers has been taken by the 
other side.^^’ But what the legislator can¬ 
not learn from print he may learn from 
verbal exchange. 

The Legislator as **Politician “ The 
member who has gone so far has gone very 
far, and it now behooves him to keep 
friendly with other members. Popularity 
on personal grounds is exceedingly im¬ 
portant, for it takes the edge off sharp 
truths and opens a way for their accept¬ 
ance. It is even more important to be 
popular with opponents than with friends, 
for they will grant concessions on that 
account, believing that such **a jolly fel¬ 
low** could hardly be ill-willed or stupid: 
or at least the concession is granted before 

»oCf. T. V. Smith, The Legislative Way of 
Life (Chicago, 1940). 
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tiicy come upon these truths, by which 
lime they have lost the batile.^i Hence the 
lobbies, the social life of the legislature, 
la buvette, and the political clubs play a 
large part in the evolution of the member 
and of policies. The full list of ingredients 
for success in this direction, universally 
valid, cannot be given—each person is 
born with his own way to the hearts of 
other people. The need to do social favors 
involves an incessant vigilance for friends 
who have social graces and power. T heir 
value must be justly estimated—that is, 
their value in the political exchange— 
and they must be held in corresponding 
regard and offered corresponding respect 
and political favors. Friends must be made 
and dropped in accordance with this rule. 
If you wish to waste time on useless peo¬ 
ple you may do it, of course, but it should 
be recognized as waste. Here, in the ac¬ 
tivity of the man in politics, as every- 
w'here in life, the function has its specific 
nature, and its commands are peremptory. 
On the political exchange, men and things 
are valued in terms of the desirable power 
which can be purchased with them: quite 
properly, for victory must not be jeopar¬ 
dized by giving way to a desire to gaze at 
the stars. 

The Legislator as Parliamentarian, To 
the qualities already described, another 
is indispcn.sab]e. It is a knowledge of the 
rules of legislative procedure. There the 
member will find all the permissions and 
prohibitions affecting his right to inter¬ 
vene in discussion. He will discover 
weapons to defeat his rivals and oppor¬ 
tunities to advance his own cause, obsta¬ 
cles to his progress, and roads which will 
require a process of sapping. By adroit 
use of these rules he may exact concessions 
by threatening to obstruct his opponents* 
path with amendments; and in modern 
parliaments so much has to be done at the 
insistent call of the constituencies that 
men are willing to concede in order to 
proceed. He will also be able to obtain 
conce.ssions by the intrinsic merits of his 
argument, his rhetoric. These together will 

81 Cf. D. Kirkwood, My Life of Revolt (Lon¬ 
don, 1935), pp. 202-307. 


stem the tide of his opponents* policy by 
exhibiting to them its results, as the simple 
technical consequences they have not had 
sufficient imagination to foresee, and as 
the extent of human opposition which 
will be aroused and has been underesti¬ 
mated. Further, a speculative portrayal of 
results in terms of votes at the next elec¬ 
tion will help. 

The Legislator as Party Member, Where 
the party is in opposition, the member's 
activity is favored by the leaders and it 
may bring him reputation and power 
(Senators Vandenberg and Taft in the first 
two sessions of the 79th Congress were 
outstanding examples). For then any stick 
is a good weapon; and the government 
must be unmercifully harassed. But when 
the party is in office, then the private mem¬ 
ber is sworn to cheer and vote, to co¬ 
operate and not to oppose. Even a trifle 
is a waste of time and may wreck the 
strategy resolved upon by the leaders. The 
party has many means of enforcing this 
unwritten rule, the principal method be¬ 
ing to set officers to watch the conduct of 
the member, or to meet together and dis¬ 
cuss and determine their course, and to 
threaten the refiactory with expulsion or 
the withdrawal of aid at the next elec- 
tion.®2 The discipline is effective, for as 
we have seen, without the party there is 
no nomination, and no opportunity to 
play an effective part in the legislature, 
and the expenses of election are so great 
that most members must rely upon party 
help. 

Thus it is an illusion, and a quite un- 

82 1 'he British Labour party’s Standing Orders, 
q,v. repnxluced in each Report of the Party's 
Annual Conference, arc particularly severe. 
Practice is far more lenient, though it is not 
possible to refrain altogether from disciplinary 
measures, as indiscipline spreads. In May, 
1948, for cxaitiple, two Labour members were 
expelled from the party: one for publicly 
denouncing the Labour government's inten¬ 
tion to nationalize the iron and steel industry, 
and another for contumaciously leading a 
group of members against the government’s 
policy of fighting against the Left-wing Social¬ 
ists of Italy who were in company with the 
Italian Communist party during the cru.cial 
election of April, 1948. The expulsion took 
lace after a long process of persuasion and a 
earing at party headquarters. 
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necessary one» to believe that members of 
the legislature are creators of policy. T hey 
are parts of an embattled national host 
whose objective and strategy have long 
since been prepared, and they are needed 
for the purposes of minor tactics, which 
are not, however, without importance. Or, 
to change the metaphor, they are mer¬ 
chants buying votes in the cheapest mar¬ 
ket, the constituencies, and selling in the 
dearest, to the forces opposed to them, 
which is always the official opposition, and 
often to their own colleagues and leaders. 
It is not derogatory to the function and 
dignity of legislatures to say this; for we 
merely say that not in the members do 
the initiative and the need for thought 
reside, but in the party leaders. 7 'he work 
of the assembly is important, but the 
ordinary member cannot, does not, and 
need not, contribute much to its execu¬ 
tion. To say that the average member was 
ever in a mucJi (if any) better position, in 
a parliamentary “Golden Age,” is to re¬ 
peat legend, not history. Where, indeed, 
as in France, the private member has 
much independence and the parties are 
of small authority, no bu.siness is done, 
and the work of the legislature di.ssolves 
into an interminable series of oratorical 
skirmishes, with guerilla tactics and de¬ 
structive ambuscades. 

T'his is far from meaning that the qual¬ 
ity of a legislature’s work is independent 
of the ability and work of its members. 
We have seen by what methods and for 
what ends the member may become effec¬ 
tive. But we are concerned to say that 
almost everything depends upon the 
leaders, and that is due to electioneering 
methods in large populations wdth uni¬ 
versal suffrage, to the complex technical 
nature of modern civilization, and to the 
large amount of business which legisla¬ 
tures must get through. However, the bet¬ 
ter the followers the better (though the 
more embarrassed) the leaders. Above all, 
for the day-by-day supervision of execu¬ 
tive policy in action, the work of the de¬ 
partments of government, the multifari¬ 
ous acts of administration by hundreds of 
thousands of career officials, and the di¬ 
verse outlook and critical attentions of 


the popular representatives are of the 
greatest value. 

On the whole, then, in a country with 
w*ell-oi'ganized and purposive parlies, the 
constituencies do not cause much damage 
in returning mediocrities, but so far as 
such qualities are lacking—as in France 
and the United States (especially in the 
South)—their choice may be very damag¬ 
ing not only to their civilization but to 
the very notion of parliamentary govern¬ 
ment. Even this evil is partially overcome 
by that disbelief in the logical extreme of 
democracy which shows itself in the estab¬ 
lishment of permanent, professional, ca¬ 
reer administrative officers. Now, if we ex¬ 
amine the composition of legislatures, we 
shall see that no member is, in fact, likely 
to be expert in more than one subject of 
a ratlier narrow scope. 'I'hough all mem¬ 
bers taken together do have knowledge of 
most national and international interests, 
yet there is no distribution of members in 
arithmetical proportion to those interests. 

The Representativeness of Legislators. 
The correspondence between members 
and the aspects of national life upon 
which they are expert varies in different 
countries as the accompanying tables (8, 
9, 10) show. 

The outstanding features of these tables 
are: (1) the small proportion of legislators 
who can, by the major occupation of their 
life, be expected to have an expert com- 
prehen.sive opinion and make a useful 
contribution to general policy: hence, on 
each specific policy a large proportion of 
the assembly is bound to be silent and 
take things on trust; (a) that there is a 
spokesman for almost every aspect of na¬ 
tional life; (3) the large number of 
teachers who find their way into the legis¬ 
lature; (4) the large number of profes¬ 
sional politicians: authors, journalists, 
party officials, trade-union officials, “other 
professions,” and “law.” ITiese, (3) and 
(4), usually have, in fact, the best all¬ 
round knowledge, but the knowledge is 
frequently superficial. The large number 
of “lawyers” is due to two facts: that so 
many men who have taken the qualifying 
examinations for the legal profession are 
incapable of earning a living in it, and 
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TABLE 8— Occupations of Legislators: LTnited States: 
79TH Congress, ist Session: 1943-46" 


Occupation or profession 

Senate 

House 

Total 

Accountant 

0 

3 

3 

Agriculture 

3 

>3 

18 

Author 

0 

2 

2 

Banking 

2 

10 

12 

Business and/or manufacturing 

10 

47 

57 

Dentistry 

I 

3 

4 

Editing, pulilishing, or journalism 

10 

24 

34 

Education 

2 

24 

2f) 

Investnients 

0 

3 

3 

Law 

62 

241 

303 

Legislator 

2 

4 

6 

Medic-.inc and surgery 

0 

7 

7 

Municipal officer 

0 

6 

6 

Pharmacy 

0 

2 

2 

Real estate and/or insurance 

0 

24 

24 

Secretary- C'ongrcssional 

2 

4 

6 

Social welfare 

0 

2 

2 

Union oflicial 

0 

2 

2 

M iscellancous 

2 

11 

^3 

Vacancies 

0 

I 

1 

Total 

96 

435 

531 

“ Sourexs: Congjfisional Directory, 
Martindale-llubbell L.aw Diiectory. 

Who^s Who 

in America, 

and 


TABLE 9- Occupations of Legislators: Great Britain: 


llcJL'SE OF C.OMMONS, NOVEMBER, 1943 " 

Occupation or Profession Government Opposition 

Others 

“Workers” 

155 

— 

2 

Cooperative movement 

13 

— 

-- 

Journalists 

28 

6 

4 

T eachers 

54 

4 

3 

Medical 

11 

3 

2 

Barristers 

'-7 

43 

4 

Solicitors 

>4 

5 

— 

Other professions 

31 

23 

3 

Business 

31 

46 

4 

Agriculture 

4 

4 

— 

Youtlis^ 

3 

3 

3 

Army® 

2 

36 

— 

Navy 

— 

8 

— 

R.A.F. 

— 

3 

— 

Landed proprietors 

— 

3 

— 

No gainful occupation 

12 

27 

5 

Women** 

8 

I 

2 

'/ otal 

393 

213 

32 


® Sources: DotPs Parliamentary Companion and IV/io^s Who. 

* The term “Youths” covers young men who before their war- 
service had not embarked on any professional career. 

'“Armed Forces” refers only to men who before 1939 had 
been employed in the regular armed forces of the Crown. 

* twenty-four women were elected to Parliament in 1945. 
Those who can be described as having a profession are not in¬ 
cluded among the eleven women in the above list. 
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TABLE lo —Occupations op Legislators; France: Assembly Elected June 2, 1946“ 


Occupation or 

Profession 

Comm . 

Soc . 

Rad . 

M . R . P . 

Right 

7 otai 

Forestry, agriculture, 

f Managers 

1-2 

4 

— 

21 

10 

47 

and fishing ^ 

\ Workers 

2 

— 

—• 

— 


2 


Managers 

I 

3 

3 

5 

6 6 

18 


Technicians 

1 

3 

I 

9 

4 

iB 

Industry < 

Workers 

41 

5 

— 

12 


38 


Employees 

*4 

5 

— 

4 

— 

23 


^ Artisans 

— 

— 

— 

2 

— 

2 

i 

1 Managei-s 

1 

— 

— 

9 

3 

»3 

Commerce, banking j 

1 Technicians 

— 

— 

— 

6 

1 

7 


[ Employees 

2 

— 

-— 

2 


4 


Law 

3 

16 

11 

21 

>5 

6(3 


Medical 

2 

6 

3 

6 

3 

20 

Liberal professions 

Art, literary 

8 

9 

5 

^3 

3 

38 


Technical 

2 

— 

— 

3 

I 

6 


Clerical 

— 

— 

— 

2 

I 

3 

[ 

Active teachers 

24 

3 > 

5 

17 

— 

77 

Civil servants < 

others 

18 

7 

2 

*3 

2 

42 

Retired teachers 

2 

5 

— 

— 

— 

7 

[ 

others 

2 

— 

I 

— 

2 

5 

Miscellaneous 


II 

21 

8 

15 

10 

85 

Total 


146 

”5 

39 

160 

62 

522 


a Not including deputies from the Empire. From A Constitution for the Fourth Republic (Wash¬ 
ington: Foundation lor Foreign Afl'airs, 1947), page 82. 


therefore drift into the profession where 
a living can be picked up and prestige won 
—politics; and that there is a tradition 
that the man who know^s the law can 
make the law. 

The Qualities of a Representative Legis¬ 
lator. Is there a single royal road to the 
recruitment of the truly representative 
legislator? The answer depends on the 
qualities useful for his function. He needs 
sensitiveness to the life, difficulties, aspira¬ 
tions. and future emerging problems of the 
world outside the as.sembly. He needs not 
perfect knowledge, but knowledge enough 
to challenge and criticize the executive 
and the officials and opponents, and an 
understanding of where to go for more in¬ 
formation if the situation requires. Any 
knowledge above this is valuable but ex¬ 
cessive. He should have tenacity and stout¬ 
ness of heart in advocacy as in criticism. 
He requires to be adept in the use of pro¬ 
cedural ways and means. Above all, it is 
not special expertness that he needs to 
contribute, but wisdom, shrewdness, logi¬ 


cal power, and an insight into human 
nature. He needs the general power of 
judgment, which enables him to say on all 
occasions, but especially on the most criti¬ 
cal, "This course will in the long run be 
good or bad for the nation as a whole, 
and for this cause, such and such a sacrifice 
is meet." 

It is clear, therefore, that no particular 
profession or training offers the royal road 
to the proper legislator, but that any way 
is eligible which has involved immersion 
in the life of the society and has required 
rigorous reflection and the use of mind. 
The more ample the variety in the legisla¬ 
ture, then, the better. (Plato has some clues 
on this subject.) 

THE DURATION OF LEGISLATURES 

The Views of the ‘federalist.** We saw 
that those who desire a strict correspond¬ 
ence between the legislature and the will 
of the people believe that representative¬ 
ness is to be produced by the frequency of 
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legislatures, or, put in another way. by 
their short duration. What particul.ir rea¬ 
sons have swayed men in their setilement 
of this question, and what should deter¬ 
mine our judgment today? 

In the United States the strength of 
democratic enthusiasm at once caused the 
new states to fly to such extremes as half- 
yearly and yearly elect ions,and both 
John Adams and the author of the Feder¬ 
alist tell us that there was a current maxim 
running, “Where annual elections end, 
tyranny begins.” The constitutions ex¬ 
plained themselves: that of Massachusetts, 
for example, saying, “in order to prevent 
those who be vested with authority from 
becoming oj)prcssors, the people liave a 
right ... to cause their public officers to 
return to private life.” llic first urge, 
then, was to ward off tyranny; the claims 
of efficiency were naturally ignored. The 
federal constitution seems to have adopted 
a biennial term for the House of Repre¬ 
sentatives with little or no debate, but the 
Federalist supplies a sound set of argu¬ 
ments for two years rather than one, and, 
we might say, for a longer period than two, 
though it was speaking to the more lim¬ 
ited brief. 

What were the circumstances, as the 
Federalist saw them? First, there was less 
need to control the House since it was to 
be checked by the constitution itself, by 
the state legislatures, and by the other 
federal organs. “It is a received and well- 
founded maxim, that where no other cir¬ 
cumstances affect the case, the greater the 
power is, the shorter ought to be its dura¬ 
tion: and, conversely, the smaller the 
power, the more safely may its duration be 
protracted.” Second, “No man can be a 
competent legislator who does not add to 
an upright intention and sound judgment 
a certain degree of knowledge of the sub¬ 
jects in which he is to legislate.” Third, 
attainment of this ivas possible only by 
actual experience in the station that re- 


»8 Connecticut and Rhode Island were half- 
yearly, and the rest (save South Carolina, 
which was biannual) were annual. 

Federalist, p. 272; Merriam, op, cit,, p. 78. 
Cf. also the various declarations of rights in 
the state constitutions. 

26 


quires the use of it. To settle the question, 
then, broadly, the Federalist asked the 
question, “Docs the period of two years 
bear no greater proportion to the knowl¬ 
edge requisite for federal legislation than 
one year does to the knowledge requisite 
for state legislation?” The Federalist an¬ 
swered that the field of federal jurisdiction 
required a knowledge beyond that needed 
for the government of a single state. The 
condition of the states w'as diversified; the 
legislation of foreign trade demanded an 
acquaintance with the ports, usages, and 
regulations of the different states; taxation 
required a wide knowledge of internal 
conditions; so, too, regarding the legula- 
tion of the militia and foreign affairs. The 
Federalist argued (Paper Llll): 

Some portion of this knowledge may. no 
doubt, he acquired in a man’s closet; but some 
of it also tan only be derived from the public 
services of informatiuii; and all of it will be 
acquired to liest effect by a practical atterikion 
to the subject during the period of actual 
service in the legislature. 

These, then, were the main grounds for 
a term longer than one year; time for busi- 
ne.ss, and the need of expertness. I'he 
French National Assembly argued, gen¬ 
erally, as the Federalist did and added the 
ai^iiment that a long duration w'as neces¬ 
sary to avoid the technical inconveniences 
of dissolution and re-election. However, 
short duration commended itself to them, 
also, as a means of oveiromiug the ex¬ 
pression of transient feeling at any one 
election. 

Actually, is it not tenable that if the 
House of Representatives were not of 
two years’ but four years’ duration, its 
laws would be better conceived, better 
drafted, better coordinated, perhaps even 
fewer per session, and its relations with 
the executive wiser, more reflective, effec¬ 
tuating more, and les^ sensational? Would 
not political parties be thereby stimulated 
to organize and plan policy more stead¬ 
fastly? But more on this shortly. 

European Thought and Law, The strug¬ 
gle has always been between a shortness 
of term—to bring pressure upon a mon¬ 
arch, or to prevent the legislative body 
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from bccoiniiig a corporation closed to the 
popular will—and the necessities of legis- 
larivc technique. The English Act of 1641, 
calling for a parliament at least every 
three years “for the preventing of incon¬ 
veniences happening by the long inter¬ 
mission of parliamems," was designed to 
intimidate ilie king by its simple presence. 
Then in the Whig majority, taking 

advantage of disorders following the Ja- 
cohite rebellion, lengthened the duration 
of Parliament to seven years by the Sep¬ 
tennial Act: this would avoid troublesome 
(am|)aigns, “leinovc expenses" and dis¬ 
affection. T he arguments against this bill 
naturally pointed, to the unrepresentative 
character ol any house based upon such 
long tenure. The l)ill w^as naturally sup¬ 
ported by all the placemen. The Septen¬ 
nial .Act was not repealed until 1911, w'hcn 
the l*arliament Act was thought to have 
so weakened the power of the House of 
T.ords that nicjie iiequent appeals to the 
people were deemed nee e.ssary as a ccuinter- 
liahmce to the power of the Commons. 

The Parliament .Act meant that the 
period of tenure had necessarily to be re¬ 
duced. For, in accordance with the maxim 
of the Federalist, the greater the power of 
the Hou.se of (Commons the stricter the 
need lor its ccjiiticil; and the reform of the 
House of L.ords certainly made the House 
of Commons the most powerful legi.slative 
body in the world. The idea that a slight 
majority—a transient majority—could 
override a large minority in fundamental 
matters naturally caused a search for safe¬ 
guards. T he referendum was proposed and 
rejected: the only thing that remained w'as 
a reduction of the term of Parliament, or, 
in other words, the greater frequency of 
necessary electoral appeals lest •members 

In i() 89 the intrciclurtion of an annual Mu¬ 
tiny Act and the granting of annual supplies 
added to the iiiennial frequency of parlia¬ 
ments the necessity of their annual session. 
The Act of iGcjt positively provided for the 
di.scontiniiancc of any pariiament after threx: 
years of life:, and the motives at work in the 
passage of this Act were the House of Lords* 
jealousy c»f tlie Commons and the Whig desire 
to shackle the Crown, (’.f. |. G. Randall, “The 
Frccjiienry and Duration of Parliaincnis.” 
Artmican Political Science Review (1916), Vol. 
X. p. 665. 


“outstay their mandates.” This was fought 
by some among the Conservative opposi¬ 
tion on the grounds that more frc:qucnt 
elections would increase the power of the 
party machine and further depress the al¬ 
ready depie.s.sed condition of the private 
members, would increase the pow'cr of the 
cabinet because it decreased the powder of 
the ordinary niemhcr, and would raise the 
expcn.scs of a Parliamentary career. T he 
arguments on the Liberal side were as ir¬ 
resistible as its numbers. Now the Parlia¬ 
ment Act contains a clause, inserted upon 
pre.ssure by Conservative peers, to the 
effect that the jjcriod of five years should 
never be lengthened by the exclusive ac¬ 
tion of Commons and king. It is easy to 
sec that if any Parliarnent extended the 
term, the power, the “suspensive veto" left 
to the Lords, would be almost entirely 
swept away because, in order to suspend 
effectively, the opportunities of the House 
of Commons to propose laws must be re¬ 
stricted to a short term. I .engthen its term 
and the pressure teases. The question now, 
liowx'ver, is whether the period ought not 
to be less than five years? 

France has a period of four years with, 
conventionally, no powder of dissolution in 
the hands of the goverrtment. T he Con- 
siitution of icyjG made no change in this 
respect, but the Election Law of October 
5, 1946 (article 36) provides for election 
of members for five years. Weimar Ger¬ 
many very deliberately prescribed a per¬ 
iod of four years,**® with a right of disso¬ 
lution which was exercised several times. 

The Four-Year Term, What is there to 
be said for a period of four years rather 
than three or five? It is clear that fre¬ 
quency of apj)earance before the electorate 
is essential: not so much that the members 
be judged but in order to exercise a pres- 

86 Constitiiiiun, article 2y. “The Reichstag is 
elected for four years." Similarly the Prussian 
Landstag, Prussian constitution, article 13. 
T he old constitution (article 24) established a 
term of three years until 1888, when a law 
extended the term to five years. The law of 
1888 was passed in order to avoid too frequent 
appeals to the people. Originally three years 
had 1)een included in the constitution by the 
Reichstag in.stead of the four years proposed 
by Bismarck. 
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sure upon the party. I'he stronger the par¬ 
ties, in fact, and the weaker the individual 
member, the mure necessary is it that 
the leaders be shaken in their convictions 
and out of their dogmatic self-satisfaction 
by an electoral shock. We have already 
spoken of the growth of a guild conscious¬ 
ness in the group at the head of each 
party, and the intensive research of Mi¬ 
chels bears out the common observation 
that the leaders tend to become oligarchs 
remote not only from their constituents 
but also from tlieir legislative following. 
The nearer the election, the more care¬ 
fully they scan their own consciences and 
the movements of opinion in the constitu¬ 
encies. 

This was most strongly urged by the 
Independent Socialist party of Germany 
during debates in the (Constituent Assem¬ 
bly of 1919, and they were therefore in 
favor of a biennial term. Preusz and the 
Social Democratic party had suggested 
three years. Preusz refused to accept tlie 
proposal of a term of two years on the 
grounds that the shorter the period, the 
less favorable for the Reichstag since it is 
weakened as against the electorate and as 
against the cabinet. On the other hand, a 
large minority of the Assembly were in 
favor of quinquennial terms. It was re¬ 
marked that a short period is incompatible 
with steady and good work and that, in de¬ 
fault of this, the Reichstag must lose pres¬ 
tige. We think this argument sound. It 
was also rightly observed that a good deal 
of time is lost at the beginning and the 
end of each Reichstag —novices take time 
to find their stride—^while, at the end of 
the term, deputies and parties are already 
busy with electoral plans and their 
thoughts are elsewhere. The longer the 
period, the shorter the proportion of lime 
lost in this way. Further, it is necessary to 
avoid frequent excitement of the elector¬ 
ate. This argument is good only when it 
is measured: how frequently will excite¬ 
ment have a bad effect? No one can say 
this, and in fact elections are not so ex¬ 
citing and impassioned as is pretended. 
It is suggested, too, that the more elec¬ 
tions, the greater the popular apathy and 
the smaller the number who vote. Again, 


this is an unmeasured aigument: and be¬ 
tween four years and five years we venture 
to believe that there is no difference in thi.s 
regard at all. 

Thus a compromise must be made. Foi 
England I think three years is too short for 
the necessary novitiate and expertise, and 
five years too long. Four years nught with 
advantage be adopted: for neither written 
constitution nor Second Chamber checks 
the power of the House, and the referen¬ 
dum has been rejected. Other countries 
have other problems: Weimar Germany, 
for example, had no by-elections in her 
system of proportional representation, and 
therefore lacked that impressive electoral 
weather vane ^7 which is still of such in¬ 
tense interest in Great Britain. 

There is one other argument for a reduc¬ 
tion of the electoral period; it applies to 
all countries, and therefore to England. 
But .so far w'e have not met in it any legis¬ 
lature. It is this: Since the electorate and 
the party are almost in direct touch and 
the main issues of government are thus de¬ 
cided outside the legislature, it has become 
all the more important that the electorate 
shall be politically capable. Political in¬ 
stitutions may enable the electorate the 
better to fulfil its task or may have the 
reverse effect. A short duration of the 
legislature has the effect of consulting the 
people and causing the parties to renew 
their mandates after they have explained 
their case to the pcojde and, to the degree 
we have previously analyzed, educated 
them. But shorter terms liave a further 
effect c]uite as important as the.se: they 
make it possible for the elector to com¬ 
pare promises with achievements on a 
greater number of occasions. T his consti¬ 
tutes his political experience, and it is im¬ 
portant that he should have us much of it 
as is compatible with efficient government. 
At the present time an English voter who 
gives his first vote at twenty-one and his 
last, say, at sixty-six. has an electoral life 


87 Cf. Katzenstcin (Social ncrnocrai). National 
Assembly (Heilf^on, p. 3113): **'I hey arc, as wc 
all know, political weather vanes, the barome¬ 
ters by which one can tell the changes of elec¬ 
toral feeling.” T‘he occupied Lander follow 
the same system. 
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of forty-five years; that is, he votes a mini¬ 
mum of nine times—lives through nine 
i'ampai|[rns, sees nine sets of leaders, nine 
sets of promises, nine Parliaments—and 
their results. If the duration of Parliament 
were legally four years, then the resultant 
elec toral experience would be a minimum 
of eleven campaigns—and the rest. If ex¬ 
perience teaches, we ha\e the right to 
expect that this would be a gain in elec¬ 
toral W’isdom: it experience does not teach, 
then the case for ciemocracy is weakened. 
If this reform is of little moment, it can 
only be said that all reforms are but of 
small moment and that the great changes 
in civilization are produced only by an 
accumulation of trifles. 

My judgment that a four years' term is 
a modern necessity is reinforced by reflec¬ 
tion on the obvious mounting trend to 
national planning. A longer term than 
four years is inadvisable because the 
broader the activity of government, es¬ 
pecially wdien it is (as much must be) still 
of an experimental nature, the more op¬ 
portunities ought there to be for reference 
back to the citizens. The way back must 
be kept open. The more massive and com¬ 
plicated the administrative apparatus, the 
more ought it to be subjected to the peri¬ 
odical lashing waves of popular cjpinion. 

Since the consumers in a planned econ¬ 
omy have lost their direct individual influ¬ 
ence, as customers, on the variety, quality, 
and cost of goods and services produced— 
an influence they exercised by buying or 
not buying at the prices asked—^it is the 
more important that they be able to chal¬ 
lenge and stimulate public enterprise (the 
national and municipal monopolies) 
through elections and all the turmoil of 
electoral w'ill that goes with them, and to 
censure iiiefliciency and to exact improve¬ 
ments. The parties and their ancillary 
organizations will be the main directors of 
production, the agency of the consumers. 

On the other hand, the government’s 
need for ample time to carry through its 
pledged policy is well understood. It ought 
not be harassed into stupidities. It re¬ 
quires time to draft the formidable scores 
of clauses in its legislation. Jt must have 
time in which to negotiate quietly with 


the various groups who will have to bear 
the burden of obedience once the law is 
made. 

Empirically, then, the duration might 
be set for four years, with earlier dissolu¬ 
tion if circumstances require it in those 
constitutions which permit so valuable an 
arrangement. 


THE SIZE OF LEG1SI.ATURF.S 

Since 1945, the British House of Com¬ 
mons has had 640 members; the French 
National Assembly 580: the United States 
House of Representatives 41^0; while the 
Weimar Reichstag had 500 or thereabouts. 
What number is advisable? The consider¬ 
ations are these. The bigger the number 
of representatives, the smaller need the 
electoral districts be. This conduces to 
heightened representativeness. For gcK)d 
law, representativeness is of cardinal im¬ 
portance; ail men get the sense that they 
arc being duly heard in the uses of au¬ 
thority. On the other hand, too large an 
assembly may be so unwieldy as to defeat 
effective procedure. In my own opinion, 
the claims of thorough representativeness 
have a very high order of validity. As for 
procedural clumsiness, since $0 large a 
part of legislative work is already done in 
committees, there is very little harm in 
increasing the size of the legislature. In¬ 
deed, 1 strongly favor the increase in size 
of the lower house to eight hundred in all 
modernized democratic states. This in¬ 
crease is to allow for more representative¬ 
ness, and for the full manning of the 
many committees which a modern as¬ 
sembly must have to prepare the laws and, 
above all, to supervise the administration. 
I fully appreciate the need for a small, 
well-knit, coherent assembly, to attain co¬ 
herence above all. But the other claims are 
powerful: it is the business of internal 
procedure to meet them, and to provide 
for coherence also. In a planning age, the 
legislature must be bigger. If time cannot 
be .stretched beyond three hundred and 
sixty-five days in a year, then the legisla¬ 
ture's burdens must be borne by multi¬ 
plying its working members. 
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INCESSANT PRESSURE ON LEGISLATURES 

It is wrong to imagine that the proximity 
of dissolution and re-election is the only 
check upon the enterprise of legislatures. 
This would be to allow to modern party 
organizations only a fragment of their 
actual effectiveness. Party organization is 
permanent, and the central machine and 
the legislative leaders are linked to the lo¬ 
calities by continuous tics. It has the means 
of knowing what people feel about its 
legislative activity, through the local cau¬ 
cuses and election agents. The private 
member is sensitive to the views of his 
local committee and the local press, and 
this is not slow to complain w'hen there is 
cause. Further, in times of crisis, mein 
bers are a])pniached by letter, telegram, 
and dcputaLion, and they cannot avoid a 
response if they value re-election. Since 
the ri.se of the caucuses, these are a natural 
vehicle for the expression of constituents’ 
opinion. The effect is that the electorate 
functions between, as well as during, elec¬ 
tions. Moreover, all the vocational, cul¬ 
tural, and local associations are incessantly 
vigilant and clamant. Modern develop¬ 
ment has given the lie to Rousseau’s criti¬ 
cism, sound in its time: 

On this point 1 cannot but admire the negli¬ 
gence, the carelessness and 1 dare to say, the 
stupidity of the English nation which, after 
having armed its deputies with the supreme 
authority, demands no check whatever to regu¬ 
late the use which they can make for seven 
whole years of their commission. 

And again: 

i'he English people thinks it is free; it makes 
a great mistake, it is not free except during 
the election of members of Parliament; as 
soon as they are elected, it is a slave, indeed 
nothing. In the short moments of its liberty, 
the use it makes thereof deserves that it shall 
be lost. 

I'hat state of affairs, as we have seen, 
has passed away, and all representative 
assemblies are tethered to the people by 
thousands of living ties. The connection 
was weakest in Third-Republic France, 

»« Gouvemement de Pologne, Book XV. 

** Social Contract, Book III, Chap. XV. 


for the lack of parties gave full rein to a 
personal connection founded upon the 
changeable opinions and fortunes of in¬ 
dividuals and the personal and local fa¬ 
vors which the deputy w'as able to obtain 
for his ronstituents. There is in a party 
an impersonal force and stability, a loy¬ 
alty, which ccjmes of the belief of each 
individual nieniber that he is accountable 
to a large and powerful entity, that he 
cannot change his mind without the con¬ 
sultation and consent of others. T his con- 
stitute.s the essence of any membership, 
and it prevents change for narrowly per¬ 
sonal reasons. Parties of this kind—of 
varying quality, however—exist in Eng¬ 
land, in the United States, in Germany, 
and in the Fourth Republic in France. 
This type of association re.sults in fairly 
continuous accord between the central au¬ 
thority and the members. Sometimes, how¬ 
ever, especially in the United States, the 
impulse from the localities is fictitious, 
emanating from some interested associa¬ 
tion which urges the constituents to send 
special instructions to their members. Ex¬ 
amples of this are to be found in the poli 
cies for Prohibition, woman suffrage, la¬ 
bor relations, ;md price control. Thus 
again wc are in the circle of influences 
which makes the center think wdth the 
mind of the localities, and the localities 
think with the mind of the center.^® 

DISSOLUTION—AND BY-ELEt.TIONS 

1.ECISLATURES havc a legal term, at the end 
of which they are di.s.solved. In the United 
States Congress, that term is not curtail¬ 
able by dissolution but is Axed. In £)ng- 
land, France, and Weimar Germany, the 
law permits an earlier dissolution, if neces¬ 
sary, and practice has so far kept the law 
alive. In England, the quinquennial pe¬ 
riod is a maximum, but the Crown may 
dissolve Parliament, and has often done 
so, before the end is reached. In pre-1946 
France the Chamber could be dissolved 
by the President (with the consent of the 
Senate),^^ but convention worked against 

40 Cf., at once, the diagram, **The Viscera of 
the Modern Leviathan," p. 546. 

41 l^w of February 24, 1875, article 5. 
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the practice and the Chamber had. prac¬ 
tically. a fixed term <)f four years. I he new 
dissolution provisions of the Constiiution 
of if||6 are discussed in Chapter 24 on the 
Ereiich cabinet. We are, therefore, con¬ 
cerned with the intentions and eflects of 
dissolution in England and (iermany and 
the causes and effects of the convention 
which grew up in France. 

England. In England the right of disso¬ 
lution lies with the Crown. In earlier times 
it was used by the Oown to get rid of an 
uncongenial Parliament at a moment fa¬ 
vorable to its own friends* prospects of 
success. But with the democratization of 
the constitution and the rise of the con- 
\ ention that the cabinet recpiires the con¬ 
fidence of the Hou.se of Coimnons, it nat¬ 
urally happened that the initiative in this 
matter passed into the hands of the. prime 
minister. Not that the Crown was not in 
earlier days advised by its ministers, but 
now the advice is given not in the per¬ 
sonal interests of the Crown, but “in the 
interests of the country.” I’his means, of 
course, that the party view of the national 
interest rules. Thus, then, authority to 
dissolve is located in the cabinet.'*^ 

By what motives have cabinets been 
moved, and what is the generally expected 
rule of dissolution, which will govern the 
advice tendered to the Crown? 'Ehe his¬ 
tory of the nineteenth century .shows that 
on one occasion only did a Parliament run 
its full seven years; the Parliament of 
1867-73, when the Liberals, led by Glad¬ 
stone. had a large and homogeneous ma¬ 
jority ^3 gathered from among the new 
voters by going “on the stump.” Before 
this Parliament, parties were either so 
evenly divided after elections, or so cut 
across and heterogeneous, through reli¬ 
gious issues and sudden foreign contingen¬ 
cies or by the protectionist—free-trade 
struggle, that frequent changes of ministry 
occurred without, however, adding any 
strength to the new government. So great 
was the need to end parliamentary stagna- 


42 This subject is treated further, and from a 
slightly different angle, in Chapter 23 on the 
British cabinet. 

••a A niajoiity of 120. T. E. May, Constitutional 
Histoiy (London, 1912), Vol. Ill, p. 73. 


tion, and the uncertainty of balanced 
opinion, that both parties agreed upon 
dissolution .44 Majorities and minorities of 
less than a .score of votes marked this time, 
their composition being different on each 
division. And after the Parliament of 
1867-73 the .serenity of majorities was 
troubled by a new difhculty: the parties 
were split by Irish Home Rule and Coer¬ 
cion, and the House rejoiced in a solid 
block of some sixty Home Rulers who de¬ 
rided the calm and stability of English 
politics. The impas.se of 1885 could be 
e.scaped only by an understanding between 
the Liberals and Conservatives to dissolve. 
A year later it was necessary to consult the 
country, for the Liberal Unionists went 
over to the Conservatives to defeat the 
Home Rule Bill. A fairly long parliament 
was the result, during w’hich the Liberal 
opposition was excogitating the New¬ 
castle program and the Conservatives 
strangled Ireland. The election of 1892 
gave the Liberals a majority only with 
the help of the Irish; it could not last 
and was defeated on a minor matter of 
supply. In 1895 another election occurred, 
and a seven-years* Parliament followed 
the Conservative successes. 

The “khaki election” of 1901 was 
fought on the Boer War issue. The Con¬ 
servatives obtained an enormous major¬ 
ity. The Balfour cabinet succeeded to the 
boredom which is the aftermath of war ex¬ 
citement, when victory has to be paid for, 
and it was smitten with intestine strife 
when Chamberlain began his tariff re¬ 
form movement. Prominent members, in¬ 
cluding Chamberlain, resigned from the 
cabinet. The issue of Chinese labor and 
the Taff-Vale judgment arose. By-elections 
were disastrous .44 Irish troubles beset a 
government which could neither leave 
Ireland nor crush her, and in December, 
1905, two years before it was legally neces¬ 
sary, Mr. Balfour resigned. The govern- 

44 £.g., in July, 1852, after Palmerston's exit 
from the weak Russell government. Cf. Spen- 
cci Walpole, Life of Lord John Russell (Lon¬ 
don. 1889), Vols, II, XXII, and XXIII. 

44 Cf. J. A. Spender, Life of Sir Henry Camp¬ 
bell-Bannerman (London, 1923), Vdl, ll, Chap. 
XXV. 
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ment felt that it was not wanted, that its 
mandate had been outstayed. What is of 
even more importance than these events 
and dcKtrine was the fact that Balfour, 
faced with a new policy of a rather funda¬ 
mental kind, had declared that it would 
be neither possible, nor right, for the gov¬ 
ernment to adopt any system of fiscal re¬ 
form unless it had first been submitted 
to the country.*** Resignation was one way 
of clearing up the internal difficulties of 
the party. 

The next dissolutions of interest were 
those of itjio, in January and December. 
I’hey were deliberate invocations of the 
electorate to decide upon two issues, the 
social and fiscal reforms ol Lloyd George, 
and the consequent reform of the Mouse 
of Lords. In iqi 8 , after the Armistice, a 
dissolution took place; Parliament had 
sat since iqio, through the war, and Mr. 
l.loyd George now sought a mandaie for 
his policy of peace and reconstruction. 
Four years afterwards, in 1923. the coali¬ 
tion governnieiit dissolved owing to the 
difik'ulties of continued cooperation be¬ 
tween the Oinservative and I.iberal ele¬ 
ments of the cabinet, neither side feeling 
satisfied with its share in making policy. 
A Conservative majority followed, but in 
1923, the question of Protection becoming 
once more acute as a remedy for unein- 
ploynient, Mr. Baldwin resigned on the 
ground that so great a reform ought not 
to take place when his predecessor, Bonar 
Law, had given a pledge against it at the 
election.*^ 

Then began a period of parliamentary 
difficulty. The Labour party, which had 
been a third party, suddenly developed 
great electoral and parliamentary strength, 
while the Liberal party did not disappear. 
No single party then obtained a clear ma¬ 
jority over the other two. The Liberals 
helj>ed the Labour party to overturn the 
Conservatives, and did not vote the La¬ 
bour party out of office until nearly a year 
had elapsed. When the inevitable defeat 
occurred, the question arose, **In such a 
state of parties what is the rule for disso- 

*«J, A. Spender, of. cit., Vol. II, p. 168. Cf. 
also Sir Almeric Filzroy, Memoirs (London, 
1925). Vol. 11. 

*7 See p. 137 above. 


lution?” When there is no certainty that 
a majority government is attainable 
ought the miiuirity in office to advise the 
Crown to dissolve in order to escape from 
parliamentary difficulties and perhaps im¬ 
prove its electoral position? The vista of 
a long and indecisive scries of elections at 
short and disturbing intervals appeared. 
The ostensible (juestion revolved around 
the position of the Crown: could it reject 
the advice given by the cabinet of the (lay? 
In its proper place wc discuss that aspect 
of the problem, but the real question was: 
what rule should guide the party in ad¬ 
vising dissolution? 

Again, when in August, 1931, through 
the defection of Mr. Ramsay MacDonald, 
the Labour prime minister, a coalition gov¬ 
ernment, so-called “National,” of Con¬ 
servatives, Labour, and Liberal members 
w'ere formed, they found themselves in 
difficulties of conscience and interest, 
though they had made a so-called “agree 
ment to differ.” T he free trade versus 
protection issue, with the latter as a con¬ 
servative principle for trade revival and 
device for balancing the budget by larifl 
receipts, destroyed the agreement and 
aggravated differences. It was, iherefoic. 
decided to dissolve and seek from tlvt 
electorate a “doctor’s mandate,” that is, 
governmental latitude to find a policy and 
.some condonation of the coalition. 

History gives no precise authoritative 
answ'er, but, as we have seen, it tells us in 
what circumstances dissolution was 
thought advisable. Those circumstances 
are: 

(1) When the po.sition of parties is such 
as to produce deadlock, preventing legis¬ 
lation which any party liable to be called 
on to be a government conceives neces¬ 
sary, or when criticism of the administra¬ 
tion is so emphatic that the government 
can no longer preserve its dignity. 

(2) When a gov'ernment secs convincing 
signs that it is no longer trusted by the 
country or is unsure of its authority and 
following. 

(3) When a policy of fundamental im- 
{K)rtance is newly evolved and there has 
yet been no opportunity of plainly consult¬ 
ing the country upon it. 

The psychology of average members of 
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Parliament indicates the efteci of a threat¬ 
ened dissolution. It throws them all into 
a state of frightened self-inquiry which is 
followed by a tightening of party disci¬ 
pline. If the opposition is sanguine of its 
chances at the next election, it closes its 
ranks and becomes less yielding. If its 
chances are weak, the threat of a dissolu¬ 
tion—which need not be artiially made. 
lioT it is Vuown \)y all that such must occur 
upon any first-class defeat of the govern¬ 
ment— will cause it to search its mind once 
more and, as with the Liberal party in 
recent years, to yield more than it would 
do in independence. As for the followers 
of tlic govern inent, the threat of dissolu- 
lioii is a means of consolidating them in 
support of the cabinet—for to expose one's 
own party to the risk of overthrow, to sur¬ 
render one’s own seat, and to invite the 
anxiety and expense of fighting to regain 
it, to take the risk that the other side's 
policies may be triumphant, is more than 
most members will do. Dissolution thus 
throws power into the hands of the 
leaders, for they are in the best position to 
ascertain when it will be most advanta¬ 
geous to their side, and they arc able to 
decree that electoral aid shall be given or 
refused to a candidate in pro{iortion as he 
has served his party well. 

Weimar Germany, The German con¬ 
stitution of 1919 contained a clause 
(article 52) empowering the Reich Presi¬ 
dent to dissolve the Reichstag, but only 
once for the same cause. What did this 
mean? The spirit of the (institution was 
strongly democratic. Now the experience 
of France influenced Germany very pow¬ 
erfully—but by its pathological qualities. 
The Germans were anxious to avoid the 
evils inherent in French parliamentarism. 
Therefore, in giving the cabinet large 
powers, safeguards were created against 
developments like the barren and even 
harmful activity of the French Chambers. 
T'he referendum and the initiative were 
introduced. So, also, was a President, 
elected directly by the people to act as a 
counterweight to the Reichstag. The in¬ 
strument of his power in this particular 
respect was the power of dissolution. At 
once difficulties arose; was the cabinet to 
countersign the order for dissolution, or 


not? If this was affirmed, then the cabinet 
would have at least as much authority to 
order a dissolution as the President, and, 
then, the President's power would be 
smaller than the Conservatives, and even 
the Liberals and some Social Democrats 
would have the power to intervene, and 
the center of political gravity would be 
shifted from the political parties to a 
single person—a proposition unaccept¬ 
able to the majority of the Assembly. Al¬ 
though popular election of the President 
reduced the opposition to his independ¬ 
ent power of dissolution, ministerial re¬ 
sponsibility was adopted. The result, then, 
was tliat the President might declare him¬ 
self dissatisfied with the parliamentary sit¬ 
uation and suggest to the cabinet the de¬ 
sirability of a dissolution; or he might re¬ 
fuse a dissolution asked for by the 
chancellor. The first case never arose in 
practice. The second did. Ministers might 
desire a dissolution and could resign in 
order to get it—but they could be suc¬ 
cessful in their demand only if the Presi¬ 
dent could not find another practicable 
set of ministers. I'his might easily occur 
owing to the large number of parties, and 
the size of the extremes who might join 
in overturning a government but could 
not cooperate in a new one. In fact, not 
all cabinets which tlireatened dissolution 
were able to secure it. It was granted them 
on three occasions of parliamentary im¬ 
passe. It was also refused by President 
Hindenburg, who preferred to urge the 
cabinet to continue in office and carry 
through its less controversial business. Let 
us consider (1) the circumstances in which 
it was conceived dissolution was appro¬ 
priate; and (2) those in which it has al¬ 
ready been used. 

The first occasion was in March, 1924. 
The Marx cabinet was based upon a coali¬ 
tion of the middle parties (Democrats, 
Center Popular party, Bavarian People's 
party, and two ministers not in the Reich¬ 
stag). These together mustered about 189 
members; and the potential opposition 
was, therefore, 270 members. The German 
Nationalists with 71, the Social Democrats 
with 102, and the Independent Social 
Democrats with 84. could, between them, 
overturn the cabinet at any time. The 
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government, therefore, lived on sufferance. 
This was already the eighth government 
since the elections of June i. 1920. One 
had fallen owing to the London ultima¬ 
tum; another fell through its own internal 
weakness and the impossibility of forcing 
the German People’s party to coalesce with 
it; the irruption into the Ruhr caused a 
reorganization; a sixth fell when this com¬ 
bination failed to survive the antipathies 
of the condition parties: and the seventh 
shattered upon the difficulties between the 
Reich, Bavaria, and Saxony. And now the 
minority government expressed the de¬ 
sire that certain decrees based upon the 
Emergency Powers Acts (October and De- 
ceinber, 1923) should be continued. It was 
folly, however, to create a new' ministerial 
crisis which would produce a fresh min¬ 
istry w’hen the general elections were only 
three months away. Perhaps the elections 
would settle the question? They did not. 
The parties came back as ill-assorted and 
each as weak as before. Within six months 
it was found to be impossible either to 
maintain the existing government (the 
Marx coalition as before) or to found a 
ministry with any better prospects of life. 
In October, 1924, therefore, the Reichstag 
was dissolved again. In July, 1930, the 
Briininggovernment, a coalition of minor¬ 
ity parties, dissolved in face of a coalition 
of extremes. 

The object of the dissolutions was clear 
and laudable. Parliament was impotent, 
and it was believed that reference to the 
electorate would produce a shift of votes 
sufficient to break the deadlock. Doubtless 
if there were numerous general elections 
the disturbance would in time produce 
a pre-parliamentary coalition of parties 
or voters and thus provide stability for the 
government.*® The parties and the people 
would be continually faced with the prob¬ 
lem of instability in government caused by 
small, numerous, and irreconcilable par¬ 
ties. and the question would arise: why not 
sink your minor differences for the sake 
of good government? Germany might have 
learned the proper lesson that the power 

*8 Such as that attempted by the German 
Democratic party and a number of small 
groups in the election of 1930—they formed 
the Staatspartei. 


of dissolution is a wholesome and neces¬ 
sary one if Parliament is to learn a proper 
dependence upon the people. 

But disaster to democracy in Germany, 
from the parliamentary coalition of the 
extrenie.s—Nazis, Conservatives, and Com¬ 
munists—overw'helmed the experiment in 
dissolutions. Briining, after two years ot 
masterly balancing of Center and Social 
Democrats and casual allies against the 
extremes, was pushed out by Prejsident 
Hindenburg, wdio, persuaded thereto by 
his Junker friends, used his pow'er of 
withdrawing his confidence from the chan¬ 
cellor and asked Briining to lesign, May 
29. 1932. He acceded. The new “baron.s’ ” 
cabinet advi.sed Hindenburg to dissolve: 
he did, and the July elections were held 
in a quasi-terroristic uproar. The Presi¬ 
dent continued the barons in office as he 
had once supported Briining. Without a 
standing in the Reichstag —for the elec¬ 
tions were still unable to appease and 
unite the contenders for power—the new 
chancellor, von Papen, was given a blank 
dissolution order by the Prc.sident to use 
when he thought fit—it was to be a 
weapon against the Nazis, now on the 
threshold of power and afraid of dissolu¬ 
tion lest their strength be reduced. The 
von Papen government received a vote of 
“no confidence,” 512 to 42, and, remain¬ 
ing in office, dis.solvcd the Reichstag. The 
next elections took place in November, 
1932. The electoral returns left the Reich¬ 
stag still so divided as to be impotent. A 
Hitler government follow'ed in January, 
1933; and then came the dissolution, 
granted February 28, 1933. T’his was ac¬ 
companied by the use of article 48 of the 
constitution to suspend the constitutional 
rights of civil liberty and political-electoral 
freedom. The dreadful part played by an 
overstrong Presidential counterbalance to 
the cabinet may be pondered, and ought 
not be repeated.*® 

Perhaps the new constitution of Bavaria, 
October, 1946 (under American occupation) 
foreshadows a move away from an executive 
divided into rival cabinet and President. 
There is no .separately elected President but 
only a Minister-President—that is, a Prime 
Minister—and he is elected by the legislature. 
Dissolution of the Landtag is possible only 
(1) by majority decision of its own members; 
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France, In France, the constitution of 
1875 gave the President, with the assent 
of the Senate, power to dissolve the 
Chamber of Deputies. The debates of the 
National .Assembly show that this body 
(which was strongly monarchical) was 
mainly influenced by the desire to give 
the Presidency, which they had designed 
as nearly as they could to be the niche for 
a king, a weapon of defense against en¬ 
croachment by parliament. Provost Para- 
dol in his La France Nouvelle,^^ which 
had a great deal of influence upon the 
more thoughtful members of the As¬ 
sembly, had argued that the greatest peril 
to liberty and order in parliamentary gov¬ 
ernment was a discordance between the 
constituted authorities and public opin¬ 
ion. In a country with a ministry based 
upon parliament and the people, this 
danger was produced by the gradual or 
sudden loss of support, and the stubborn 
retention of oflice. by the ministry. Disso¬ 
lution and new elections arc the only 
sound remedies. Could you give this 
power to a president who was himself 
elected by a party? Dependent upon its 
friendship after his term, his sense of duty 
would hardly be strong enough to force 
it to the country. *Tt is to count too much 
on the idea of duty. It is to demand loo 
much out of pure love for the public good, 
and when institutions sin by this noble 
excess, human weakness has its revenge by 
leaving them unused or destroying thera.^a 
The power of dissolution may well be 
given to a king who stands above parties 
and has an independent love of his coun¬ 
try. It is useless to give it to the cabinet, 
for this will nevei utilize the power against 
itself or its followers. But a king supported 
by an upper chamber could, with public 
advantage, exercise such a power. 

We must observe that Provost Paradol 


(2) by popular rec.in on petition of one million 
citizens; ov (3) when a Minister-President has 
resigned or died and the Landtag has not 
elected '«nuther within four weeks, in which 
case its own presiding officer must dissolve it. 
(See articles 18 and 44.) Cf. R. G. Neumann, 
“New Constitutions in Germany,” American 
Poetical Science Review, June, 1948. 

»«a.aw, February 25, 1875, article 5. 

81 (Paris, 1869), pp, 143-47. 
p. 144. 


imagined no other case than the loss by 
the majority of its support in the country. 
But he did arrive at an inkling of what has 
actually become the stumbling block of 
French parliamentary life: too many ■•ar- 
tics, violent intransigeance, a surplus of 
personal advertisement, an excess of his¬ 
trionic tactics—factoid which have not 
only deprived the parliamentary majority 
of social support in the country, but have 
prevented a stable majority with an ap¬ 
petite and ability for w'ork from ever com¬ 
ing into existence. I'he National Assembly 
followed Prt^vost Paradol and its own de¬ 
sire to strengthen the executive and vested 
the right of dissolution in the President, 
with the consent of the Senate. 

The right was used once, in circum¬ 
stances so unfortunate as to cause the de¬ 
struction of the powx*r. The Chamber of 
Deputies of March 8. 1876, contained a 
large republican majority. Marshal Mac- 
Mahon, monarchist, elected President by 
the monarchist National Assembly upon 
tlie fall of Thiers, sought to overcome the 
anticlerical and republican impulses of the 
Chamber. He caused the resignation of 
Jules Simon on the Seize Mai ("the six¬ 
teenth of May,’' 1877), and, faced with an 
exceedingly restive Parliament, asked the 
Senate to support a dissolution. By a 
small majority (i.j*) to 130), and after grave 
debate, consent was granted, and this in a 
Senate one quarter full of life members 
appointed by the monarchist Assembly. 

A constitutional right had been used in an 
unconstitutional spirit, not in order to 
serve the electorate but directly to thwart 
it. 

The power to dissolve fell into disre¬ 
pute, and has never since been used. 
France has seriously suffered in conse¬ 
quence. As Leyret has put it: **Le Parle- 
ment est tout: la nation n*est rien.** sa 
Discussion of the question in pre-1945 
France proceeded, however, on rather un¬ 
real lines: as part of the theory of the 
separation of powers. It assumed that lib¬ 
erty cannot be secured unless powers are 
separated. If, therefore, the Chamber at¬ 
tempts to control too much, and thus in- 

Henri Leyret, Le President de la Re pub- 
iique (Paris, 1935), p. 196. 
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fringes the rule of separation, the power 
of dissolution is required to free the execu¬ 
tive from encroachment. But such matters 
ought rather to be judged by their direct 
results than as a corollary of a general 
proposition in government. The fact, rad¬ 
ical and striking, is that no cabinet in 
France until the constitution of 1946 had 
the power to counterattack an insurgent 
Assembly. T'he members could and there¬ 
fore did allow themselves all liberties un¬ 
til the proximity of an election. They 
wasted time, overturned ministries, staged 
interpellations, and, as Faguet has said, 
labored without accomplishment. It is not 
the cabinet which was so much at fault 
(as Prevost Paradol calculated) but Par¬ 
liament; tlie executive needed defense, 
but never so much as the country itself. 
Though a government might be busy with 
the most urgent affairs, its work could be 
stopped by an interpellation, for the in¬ 
terpellation was a threat to its existence. 
Nor could it, by making the subject a 
question of confiden< e, permanently quash 
the interpellation and frighten the errant 
deputy by the thought that the cabinet 
would fall and crush him as well as them. 
If the Commission on the Budget played 
with the finance bill all the year round, the 
cabinet could not reduce it to order. If its 
program was disturbed by purely obstruc¬ 
tive amendments and discussion, it was 
forced either to sit by (vociferous, or sigh¬ 
ing, but idle) or to resign—which is ex¬ 
actly what the attacking aspirants for 
office wished. There was no pow'er to se¬ 
cure the working strength of the govern¬ 
ment, or the correspondence between pub¬ 
lic opinion and parliamentary activities. 

It must not be forgotten that the power 
to dissolve was less employable because 
of the part the Senate was required to play 
in it. Though the Senate had few enemies, 
it w^as barely tolerated, for its powers 
were considerable, and its emanation from 
popular election, although by an indirect 
route, gave it a conceit of which the Depu¬ 
ties were jealous. 

The Significance of Dissolution, To 1954 
the true importance of dissolution was mis¬ 
understood by French thinkers. Professor 
Redslob's then current views {Le Rigime 
Parlementaire, Paris 1924) were these: 


To dissolve is to demand arbitration by 
the people between the ministry and the 
Assembly; but arbitration is possible only 
as between two equal subjects, not be¬ 
tween subjects of unetjual strength, and 
the Chamber is necessarily weaker because 
it has to be destroyed before the arbitra¬ 
tion can take place; that is, the ministry 
is stronger, and is for a short time even 
free from the competition of its rival. To 
destroy the Chamber is an act of authority: 
only a strong institution can do it. But the 
President is a weak institution, derived as 
it is from Parliamentary election. Hence 
there cannot be a dissolution, especially 
since the cabinet is itself appointed by 
this weak institution. 

The w'hole altitude is erroneous. The 
principal fallacy resides in the notion of 
arbitration and the assumption that equal¬ 
ity is necessary for it. Even if this were 
right—which it is not—this has no appli¬ 
cation to the case considered. The real 
issue is between an appeal to the people 
to remedy internal conditions in the 
Chamber, or omitting it, to leave the 
Chamber free for the display of disorgan¬ 
ized and incr)hercnt animosities. If the 
latter is preferred, and it has been since 
1876, then the cause is no solemn nonsense 
about arbitration and its supposed nature, 
but that the Chamber and the government 
knew and know that the y>eople do not 
care enough about regular and systematic 
government to support either the one or 
the other in any action they may take. 
The Chamber is still regarded with cyni¬ 
cism, the ministry with suspicion, the 
President with humor. The causes are the 
experience of former regimes and national 
character. In 1934 it was vainly attempted 
to revive the power of dissolution, in 1946, 
the constitution containec^ a qualified 
power to dissolve, which was only used 
once (1955). The constitution of the Fifth 
Republic gives the President, for the first 
time in the history of republican France, 
a full power of dissolution. See below, 
p. 646. 

In England dissolution is permitted be¬ 
cause all are convinced that, whatever 
party governs, there must be government. 
Deadlock and verbal contests are in¬ 
sufficient as fruits of parliamentary en- 
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deavor. They must he ended by an appeal 
to the people, which it is better than the 
government should make than that it 
should not be made at all. Though it 
pains the government and members of 
Parliament to give up office and a seat in 
the House, these are felt to be necessary 
and proper, if reluctant and belated, sac¬ 
rifices. What Chamber of Deputies or 
French cabinet has, since the rise of the 
French Republic, been imbued with such 
a spirit? Has even the new National As¬ 
sembly? No French President can do what 
these bodies are unwilling to do. That 
which has obstructed good party organi¬ 
zation is jequally the cause of this—a lack 
of practical governing sense in the people, 
which is content to do without results in 
action and behavior, but to "unpack its 
heart with words" and gestures. It is true 
that the British Crown, by its hereditary 
position, presents, in a dissolution, an ap¬ 
pearance of impartiality and national con¬ 
cern which is not reproducible in France 
where the chief of state is elected—but this 
is not why dissolution is possible in Eng¬ 
land and impossible in France. All these 
institutions are founded on the national 
character, and Redslob only begins to 
touch the problem at the close of his dis¬ 
course, when he says: "Finally, the current 
of opinion hostile to the executive which 
characterizes France and derives from the 
vicissitudes of its history docs not exist 
in England." The question is not really 
one between chief of state and Parliament, 
but between Parliament and the cabinet. 
It is whether the cabinet shall havenhe 
right to challenge a fractious parliament, 
and say, "Now consider well: is your alti¬ 
tude dictated by personal considerations 
or by considerations of benefit to the state; 
are you thinking of yourselves or of vour 
constituency? Compare and choose! It you 

Robert Redslob, Le RSgime ParUmentaire, 

g . i8]. Both Esmein (op, cit., Vol. 11 , p. 180 
.) and Duguit (op. cit., Vol. IV, p. 57a ff.) in¬ 
cline away from the treatment ot the subject 
as a branch of the separation of powers (i.e., 
the right of dissolution as a defense of the 
executive) and recognize the importance of 
the right of dissolution as an instrument for 
clearing away difficulties in the Chamber of 
Deputies and in the relations between this 
and the cabinet. 


choose to overturn us, you must answer 
to the people for it!" This often gives the 
cabinet a coercive power over its follow¬ 
ers and the opposition; but government 
is not perfect. The problem receives fur¬ 
ther attention in Part V on Cabinets and 
Chiefs of State. Let us add that Redslob’s 
doctrine influenced Preusz in his drafting 
of the German constitution of 1919. 

By-elections. When sitting members die 
or retire, an election is held in the district 
concerned, though not for the United 
States Senate—and not where P.R. pre¬ 
vails, for there, usually, the member’s 
party appoints to the vacancy.In Britain 
the by-election is regarded as an impor¬ 
tant indication of the popular will. De¬ 
spite the fact that in the vast majority of 
cases the same party is victorious (and 
despite statistical studies to show that 
this has l>een so in the past), British par¬ 
ties do not know for certain that they will 
win. Therefore, past figures notwithstand¬ 
ing. the government and the opposition 
are very excited, attach considerable sig¬ 
nificance to the election, and scan the 
slightest change in the voting figures for 
signs of the times. Did more voters come 
out? What issue most stirred them? What 
arguments were circulated about the con¬ 
test? How did the results for the contest¬ 
ants compare with those at the general 
election? 

Thus mandates, and the frequency and 
dissolution of legislatures, formally main¬ 
tain the correspondence between people 
and legislature. But we are not yet free 
to observe how legislatures use their pow¬ 
ers, for they themselves are not organized 
upon the simple basis of one chamber, but 
for various reasons and from diverse 
causes are divided into two. We must, 
therefore, pause for an inquiry into 
bicameral arrangements, and having dis¬ 
covered how power is divided between the 
assemblies, we then can proceed to a 
discussion of the procedure and activities 
of the more popular chamber. 

•'^^The subject is considered further below, 
p. 646. in connection with French elections. 

J. K. Pollock, "British By-elections Between 
the Wars," American Political Science Review, 
June, 1941. The .student is invited to consult 
the British press on the Gravesend election of 
December, 1947. 
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ORIGINS 

We mint distinguish. Legislatures are bi¬ 
cameral tor two broad and different rea¬ 
sons: as part of federalism, and as the 
result of a desire to check the popular 
principle in the constitution. 'Ihis does 
not mean that in federal states the second 
chamber was designed only to represent 
the states. If we take the records of the 
constitutional conventions as evidence, it 
is likely that there would have been some 
sort of second chamber, even if it were 
not required by the federal principle. 
There is not absent from the United States 
Senate and the German Reichsrat of 
Weimar the intention or spirit of a curb. 

A Multitude of Counselors, If, then, 
we contemplate the history of govern¬ 
ment, we find that two basic motives have 
contributed to the establishment of bi¬ 
cameral systems. The first is, perhaps, the 
more universal, and is likely to be the 
more enduring. Most human beings desire 
a multitude of counselors and all the ad¬ 
vice they can obtain: whether from self¬ 
doubt, the fear of taking responsibility 
and the desire to absolve ^emselves from 
blame if matters go awry, or from the wish 
to repair their lack of knowledge or 
judgment. It is not that others need to be 
convinced, but that the mind is clarified 
by talking out, which implies thinking 
out. the issue. Indeed, for most people, 
to talk is the only way to think. This 
tendency will be found everywhere oper¬ 
ative and particularly in proportion to 


the gravity of the object: in cases of real 
urgency, such as dangerous illness, the 
number of counselors is limited only by 
the resources at the patient's disposal. It 
is not a question of courage or fear to 
innovate, but a sound sense of self-preser¬ 
vation, which leads men to take counsel 
before proceeding: it is not merely a 
question of whether but of how to act. 
Generally, then, men are circumspect, 
especially in acts of government, whose 
burden is heavy and difficult to reverse, 
and therefore they establish institutions 
which ccjmpcl judgn-'jiits to be deliberate. 
They establish debns and adjournments, 
notices of resolution, and a multitude of 
advisory bodies. But in affairs of state the 
result of any resolution is widespread: 
hence even greater care to prevent abuses 
of power. Further, deliberation and 
solemnity strengthen the prospects of 
obedience and acceptance, i’hcy seem to 
have exhausted the possibilities of error 
and of the arbitrary, and assume the air 
of the inevitable, the decree of nature, 
and, since it is useless to rebel against 
nature, adaptation is the only road to 
relief. These motives are the constant and 
essential nucleus of most arguments in 
favor of more d?libcration—-or in other 
words, a second chamber. But the phrases 
in which arguments are couched are 
usually less conscious, more conventional, 
and ohen more picturesque. 

The Defense of Possessions. Secondly, 
quite apart from the need for mature de¬ 
liberation, second chambers have come 
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into existence for the same reason as so 
many other institutions: those who have 
power and possessions create ail possible 
banicades to prevent their loss. Revolu¬ 
tion is not the only movement of the 
human spirit to produce barricades: con¬ 
servatism has produced more, indeed^ all 
second chambers have been instituted, 
and are maintained, not from disinterested 
love of mature deliberation, but because 
there is something their makers wished to 
defend against the rest of the community, 
especially inherited possessions and status. 
It is not always difficult to trace this mo¬ 
tive to its sources and channels. The 
diminution of social inequality, and the 
dow'nfall of social monopolies, may in 
time cause the disappearance of this pro¬ 
tectiveness, but the spontaneous desire for 
careful unhurried deliberation in a vast 
complex society will not easily fade or lose 
its need for institutional embodiment, 
particularly as the community's functions 
expand through the state. The final ques¬ 
tion is, what form ought this best take? 

VVe are concerneci with the British 
Hou.se of Lords, the United States Senate, 
and the French Senate. The (iennan 
Reichsral has been discussed already.‘ We 
shall consider, first, the general conditions 
of their origin, and second, their com¬ 
position, power, and |X)litical effect. 

Origins in England. The Hou.se of Lords 
came into existence in the first blithe 
1 nconsciousness of political develop¬ 
ment.® It was perfectly natural for con¬ 
querors and tfte owners of large estates 
to give counsel to the Crown—natural, 
too, for the learned and propertied 
ecclesiastics to form part of the empowered 
circle of the great council. Soon the lesser 
property owners were excluded and, in¬ 
dividually insignificant barons that they 
were, relegated to a class below the peers. 
The magnates even compelled the Crown 
to accept them as participators in gov¬ 
ernment, on the basis of a right inherent 
in their position and not created by the 
Crown. They obtained safeguards against 

1 Cf. Ch^. 11 above. 

s Cf. A. F. Pollard, The Evolution of Parlia^ 
ment (London, 1922); J. A. Jolliffe, Medieval 
Constitutional History (Oxford, 1938). 


the king's own judges in the institution 
of judicium parium, judgment by peers, 
which extended beyond the confines of 
law into the lcgi.slative acts of Parliament 
—the distinction in the fourteenth and 
fifteenth centuries being not yet as clear 
as it became when Parliament had be¬ 
come a body representative against, rather 
than a council with, the king. We cannot 
enter into the rights and wrongs of the 
learned controversies regarding origins. 
All we need to know is what all .scholars 
accept; namely, that feudal land tenure, 
the hereditary principle, and peerage, a 
complex of political and legal privileges, 
became indissolubly associated, and as.so- 
ciated by the forceful pressure of landed 
proprietors and their descendants. 

It is interesting to observe that until 
Parliament had evolved so as to become a 
potential challenge to the king's will, and 
an independent source of authority, the 
magnates preferred to stay at home, “lord¬ 
ing it" in their territories. They had the 
estates; and to prevent their undue con¬ 
version into royal revenue was a virtue. 
Further, a power threatened is a power 
which arms. So when the Crown found 
itself surrounded by a customary circle 
of peers outside of whom convention dic¬ 
tated that none others should be sum¬ 
moned, it (Richard II, circa 1380) began 
the practice, which has had such remark¬ 
able effects in recent generations, of 
creating peers by letters patent. The 
presentation of estates (or a title indicat¬ 
ing estate.s) followed in keeping with the 
ancient a.ssodation. 

Lastly, the House of Lords came to be 
founded not only upon the hereditary 
principle, but upon a particular applica¬ 
tion of this principle: of primogeniture. 
For this principle preserved the size of 
estates and had become a cherished rule 
of succession. Here, then, in this branch 
of the council were concentrated lords 
territorial and hereditary, lords created 
and hereditary, and lords spiritual but not 
hereditary. At first Commons and Lords 
met in common council. Towards the end 
of the fourteenth century, burgesses and 
knights drew more definitely and con¬ 
tinuously together as one body, consulted 
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and acted in common, and separately, in 
a special place: the king, the lords, the 
chancellor and judges remaining, as it 
were, as a single body in possession. Little 
by little, two houses emerged in one 
Parliament, each with its own character¬ 
istic and now iainiliar offices and body of 
usages, w^hile individual petitions requir¬ 
ing the judgment of Parliament as a high 
court had changed into general petitions. 
But general petitions are politics, and 
their result is law, for more clearly they 
represent the demands of one part of the 
population upon the rest. 

This division into two houses w»as, then, 
the simple result of (i) the appropriation 
of governmental authority by those who 
possessed economic power and the prestige 
of conquest and social leadership and 
(2) the unavoidable consultation of repre¬ 
sentatives of the rest of the population, 
since the threat of unrest and fiscal resis¬ 
tance was ever emergent. 'Phe envision was 
a division of interests, as the articles of 
Magna Carta show and not the conse¬ 
quence of a de.sire for mature delibera¬ 
tion and a check upon a tumultuous and 
self-willed democratic assembly. That 
came later, much later, in the middle of 
the nineteenth century, when a powerful 
and self-conscious democracy began to ask 
the question quo warranto? of a House 
of Lords founclcd upon every sort of title 
except democratic functional utility.^ 

Origins in the United States, The 
modern political theory of a second cham¬ 
ber was, in fact, first developed by Ameri¬ 
can statesmen in the convention of 1787, 
and is to be found in its Records, and, 
more systematically, in the Federalist, The 
convention was impelled toward the es¬ 
tablishment of the Senate not only by the 
necessities of federalism, but by the prac¬ 
tical and immediate fear of tumultuous 
democracy which, in the few years since 
the end of English rule in 1776, had acted 
very intemperately. Nearly all speakers 
who discussed the topic did so with refer- 

sCf. Pinckney’s analysis of the English con¬ 
stitution in the American Federal Convention, 
in Max Fnrrand, Records of the Federal Con¬ 
vention (New Haven, 1911), 3 vols., Vol. 1 , p. 
410. 


ence to events in the states. McHenry of 
Maryland, for example, said: * 

Our chief danger arises from the democratic 
parts of our constitutions. It is a maxim which 
1 hold incontrovertible, that the power of 
goveinmcnt exercised by the people sw'allows 
up the other branch. None of the constitutions 
have provided sufficient checks against the 
democracy. 1 he feeble Senate of X’iiginia is a 
phantom. Maryland has a more powerful Sen¬ 
ate, but the late distractions in that State have 
discovered that it is not powerful enough. The 
check e.stablished in the constitution of New 
York and Massachusetts is yet a stronger bar¬ 
rier against democracy, but they all seem in¬ 
sufficient. 

Madison took a large part in the de¬ 
bates relating to the Senate. I'he ends of 
a second dianiber according to him were: 
(i) the defense of the people against their 
rulers—which might be secured by a 
“division of the Senate between different 
bodies of menj who might watch and 
check each other,'’ and (2) the protection 
of themselves against their own transient 
impressions. The latter end was important 
since temporary errors were liable to re- 
.sult from (a) want of information as to 
their true interest, this being shared by 
representatives who were elected for only 
a .short term and occupied, perhaps, with 
other affairs, and fh) fickleness and pas¬ 
sion in themselves and a numerous repre¬ 
sentative body. Therefore, a fence was 
required, and this must be a body, 
enlightened, of limited number, and with 
the “firmness seasonably to inteipose 
against impetuous counsels.’’ ^ 

Madison’s thought, however, readied 
further than this. Liberty means the de¬ 
velopment of diversity. The constitution 
was designed to secure liberty. Then, said 
Madison, different interests may clash, 
for in all civilized countries the people 
fall into different classes having a real or 
supposed difference of interests. 

We need not pursue the topic to the 
point of exhaustion. Members were agreed 
on the.se general principles.® The only 

4 Ibid., Vol. 1 , pp. 26-27. 

5 Ibid,, Vol. I, p. 422. 

0 Sherman: “steadiness and wisdom"; Gerry: 
“stability of efficacy” of government; Mason: 
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controversy was regarding the composition 
of this assembly: its selection, the age of 
its members, its duration, and so on. After 
discussing the changes that might come in 
the course of time, Madison held that 
nine years were not too long; and it 
should come so late in life that the sena¬ 
tor would not mind on public or private 
grounds if he were not re-elected. The 
opposition to a Senate of long duration 
was “that it might by gradual encroach¬ 
ments prolong itself first into a body for 
life, and finally become a hereditary 
one,“ ^ and that long separation from 
constituents would cause "attachments 
different frcmi that of the State.*' ** But 
Hamilton’s plan went furthest. In that 
famous intervention in debate which 
earned him the credit of being a monarch¬ 
ist, he scornfully rejected Randolph’s 
proposition that a Senate of seven years 
was enough.® Could it save the few against 
the many, or the many against the few? 
No. Neither liad a defense. But observe 
the British House of LordsI 

It is a most noble institution. Having nothing 
to hope for by a change, and a suflicient in¬ 
terest by means of their property in being 
faithful to the National interest, they form a 
permanent barrier against every pernicious in¬ 
novation,whether attempted on tlie part of 
the Cnnvn or of the Commons. Gentlemen dif¬ 
fer in ilieii 0|>inion concerning the necessary 
checks, fiuiii tfic different estimate they form 
of tile hiiinaii passions. They suppose seven 
years a sufficient period to give the Senate an 
adeejuate firmness, from not duly considering 
the amazing violence and turbulence of the 
democratic spirit. 

Did not the experience of the New Eng¬ 
land states prove that popular passion 
spread like wildfire and became irresisti¬ 
ble? ... etc., etc.,.. “What is the inference 

"weight and firmness" to "secure the rights of 
property." Therefore, also, a qualification of 
property should he annexed to the office. 

7 Wilson, in Farrand, op, cit,, Vol. 1 , p. 426. 

8 Pinckney, in ibid., Vol. 1 , p. 430; i.e., dis¬ 
tinguishing the states from the federation. 

8 June 18. in ibid,, Vol, I, p. 282 ff. 
i»> Query: Does this mean that every innova¬ 
tion is pernicious, or did the House reject only 
innovations which were pernicious? 


from all these observations? That we 
ought to go as far in order to attain sta¬ 
bility and permanency as republican 
principles will admit.” I low far? "Let one 
branch of the Legislature hold their places 
for life, or at least during good behavior. 
Let the Executive also be for life.” In¬ 
deed, tliis would have produced what was 
claimed for it—a permanent will, a 
weighty interest! His suggestion was, then, 
a Senate of persons elected to serve during 
good behavior; election to be indirect. A 
later edition of the suggestion required 
that candidates should have an estate in 
laiid.^i 

In the Federalist the Senate was de¬ 
fended. l‘he age of thirty was proper since 
the Senator's duties required a "greater 
extent of information and stability of 
character." Choice by the state legislature 
constituted "a select appointment.” The 
number would always be far smaller (two 
from each state) than the House of Repre¬ 
sentatives: this would counter “the pro¬ 
pensity of ail single and numerous bodies 
to yield to the impulse of sudden and 
violent passions, and so be seduced by 
factious leaders into intemperate and 
pernicious resolutions.” A long duration 
(nine years) would promote “great firm¬ 
ness.” A bicameral system doubles the se¬ 
curity to the people against schemes of 
“usurpation or perfidy” where the am¬ 
bition or corruption of one would olher- 
wdse be sufficient. A due acquaintance with 
the objects and principles of legislation 
is not to be expected from people called 
from pursuits of a private nature, and in 
office only for a short time. Recent ex¬ 
perience showed this. A rapid succession 
of new members of Congress would cause 
“mutability in public councils”; but 
change of opinions and measures is de¬ 
sirable only in a temperate form. The 
effects of instability are loss of foreign 
confidence in the country, uncertainty of 
the law, opportunities to speculators, and 
perils to prudent producers, but most im¬ 
portant of all is the loss of reverence for 
governments which are infirm and dis- 

Vol. I, p. 291, and Vol. Ill, Appen¬ 
dix F. 

12 Essays LXll and LXlll. 
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appointing to men’s hopes.^a Further, 
only a “select and stable” body can be¬ 
come sensible to the opinion as to the 
qualities of foreign countries—in a small 
body, it is argued, the praise and blame, 
pride and consequence of each member 
are involved. Not so in large bodies. More¬ 
over, the longer the tenure, the keener 
the sense of responsibility for long-period 
plans, like a “succession of well-chosen 
and well-connected measures which have 
a gradual and perhaps unobserved opera¬ 
tion.” Only those enjoying the result will 
care to create its possibility and watch for 
its advent with concern. 

Or/g/WA in I'rancc. In France the fury 
of the revolution against inequalities of 
all sorts, and the burning, reckless belief 
in popular sovereignty, overcame both 
the wishes of some of the cahiers and the 
theories of Delolme and Montesquieu, 
w'hich suggested a bicameral system of 
commons and lords. 'I’he ideology of 
Rousseau was accepted as a true descrip¬ 
tion of the facts of the time: the constitu¬ 
ent assembly accepted the argument that 
sovereignty was indivisible and the nation 
was sovereign, and hence that its repre¬ 
sentative body could not but be one. 

This pedantic eloquence was the neces¬ 
sary consequence of two causes: the need 
of the revolutionaries to prove that sov¬ 
ereignty lay with the people, and their 
need to deny the inequality of 
inen.^^ What possible second chamber 
could be established save on a basis which 
admitted that there were natural differ¬ 
ences among men? To admit this was to 
return to the principle of aristocracy, 
which God forbid! This argument is to 
be found in Si 6 yts* classic dilemma: *Tf 
the two assemblies agree the second 
chamber is unnecessary; if they disagree 

government, any more than an indi¬ 
vidual, will long be respected without being 
truly respectable; nor be truly re.spectat)le 
without possessing a certain portion of order 
and stabnity.” 

Cf. Necker, Le Pouvoir ^xccutif dans les 
Grands Etats (Paris, 179s), p. 68. 

It was argued that nooles were made not by 
the sovereign people, but by the king who 
had no right to be sovereign. 


it is obnoxious.” It is developed further 
in the argument of Mathieu de Montmor¬ 
ency, thus: 

If the two chambers have the like composi¬ 
tion, one of them heroines useless, because it 
can no longer be anyiliiiig other than a body 
necessarily always inlluenccd by the other. If 
the tonifiosition is not the same and the idea 
of a Seriate is adopted, it will establish aristoc¬ 
racy and will lead to the subjection of the 
people. 

A second-chamber system was suggested 
by Lally-'l'ollcndal, with the already fa¬ 
miliar argunKmts: that it stops too-hasty 
decisions; that a single body would be 
amenable to iionparlianientary influence; 
that a senate of elders adds w-isdom to de¬ 
cisions, tliat two chambers in agreement 
have great authority, especially against 
popular turbulence. 'Fhese arguments 
could not prevail: revolutionists do not 
want obstructions. 

Since Sieyes’ dilemma has been accepted 
so easily by generations of later students, 
it ought to be demolished: not because a 
second chamber may be found to be ulti¬ 
mately unnecessary, but because it is one 
of those phrases w’hich stop thought by 
stunning the mind. The answer 10 Si^*yes’ 
dilemma is this: “If the two assemblies 
agree, so much the better for our belief 
in the wisdom and justice of the law^; if 
they disagree, it is time for the people to 
reconsider their attitude,” Further, he 
provided otherwise for many checks and 
balances. 

Elemental forces, other than doctrine, 
swept the members of the constituent 
assembly along. I here was. therefore, no 
second chamber in 1791. Nor in the con¬ 
stitution of 1793 was a bicameral system 
established, but to the electoral colleges a 
r^ht of challenge within forty days was 
given. 

18 Cf. J. H. Claphain, Abbd Sieyes (London, 
1912), pp. 128-131. 

ir Archives Parlementaires, Premier s^ric, 
VIII, p. 585, also pp. 580-600. 

18 Cf. R. Redslob, Staatstheorien der Pranzd- 
sischc National Veisammlung (Leipzig, 1912), 
p. 178 ff. 

18 Cf. M. Dilleeard, De la Mode du Recrute- 
ment du Senat (th6se, Paris, 1912), p. 24 ff. 
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I'he constitution of the Year HI showed 
the result of the terrible experiences 
through which France had passed and was 
passing. 1 error, intrigues, foreign danger, 
the dictatorship of the Commune of Paris 
—1>[ the Mountain—of Robespierre: all 
pressed the convention toward any port 
which promised refuge. The experience 
of America was now invoked. A Corps 
legislntiy' was created, of two chambers, 
the lower, the Council of Five Hundred, 
and the upper, the Council of the An¬ 
cients, numbering two hundred and fifty; 
the one w^as the Republic’s “inspiration,’' 
the other its “reason.” 20 Xhe suffrage was 
already limited.^i and both bodies em¬ 
anated from election, one third being 
renewable each year. The Iowxt house 
initiated law's and the upper house had 
the right of rejection when die law could 
not be represented until a year had 
elapsed, but the lower house could pre¬ 
sent another law in which the rejected 
one appeared as a part. 7 'hus the upper 
house could provoke amendments. Na¬ 
poleon dispersed these bodies.*® 

At the Restoration a Chamber of Peers 
established itself. I'he Revolution of July 
broke the hereditary principle: the king 
nominated to the Chamber from among 
select groups of notabilities, mainly civil, 
judicial, and military administrators and 
the eminent among the great bourgeoi- 
sie.2s This body was so meek that the 
revolutionists of 1848 did not bother to 
disperse it; it w'as said that had they done 
so they would have flattered it.** The 
constituent assembly of 1848 rejected the 
bicameral system. The argument on both 
side.s contained nothing new. Were they 
to return to aristocracy? No. Had the re¬ 
cent experience of notables been satis¬ 
fying? No. Then 550 against 289 decided 

Boissy d'Anglas: rapporteur: cited in A. 
Aulard, Histoire Politique de la R&uolution 
Fran^:aise (Paris, 1901), p. 559. 

21 See L. Duguit and H. Monnicr, Les Consti¬ 
tutions dc la France (Paris, 1930). 

22 Cf. Edmond Blanc, Napoleon 1 (Paris, 1888), 
Chap. II. 

2»Diiguit and Monnicr. op. cit., on Law of De¬ 
cember 29, replacing article 23 of the Charte. 
2* Billecard, op, cit,, p. 31. 


for a single body 2® and significantly 
agreed to (i) a more settled and deliberate 
form of procedure for the creation ol 
laws,*® and (2) the short tenure of three 
years.*^ Further, a Council of State was 
established, elected by the assembly for 
six years (renewable), one half every three 
years. This body was to be consulted by 
the assembly in its projects for examina¬ 
tion previous to discussion. 

During the Second Empire a single¬ 
chamber National Assembly faced Napo¬ 
leon IIL 

We have arrived at the Senate of tlie 
Third Republic. What was to be done? 
France had had a most disastrous con¬ 
stitutional experience. The neatest im¬ 
ported American doctrines had come to 
nought upon contact with the realities 
of character and existing .social iiisiiiu- 
tions, and seemingly every argument 
which had been made on the one .side 
or the other in the perennial controvensy 
had at .some time been ridiculed by un¬ 
expected events. Two chambers had been 
unsatisfactory; one chamber had been un¬ 
satisfactory. The constitution was made, 
as all constitutions are made, not by the 
molding power of pure reason so illumi¬ 
nating that all could accept its direction, 
but by the power of numbers emergent 
from the immediate action and counter¬ 
action of social forces. The vital fact was 
that about 400 members of a total number 
of 630 were monarchical, and were de¬ 
termined that if they could not re-estab¬ 
lish a monarchy, they must at least set 
up institutions into which its spirit might 
return at a propitious date.*® 

As for the composition of the Senate, 
there were three possibilities: heredita¬ 
bility in certain privileged families; nomi¬ 
nation for life by the sovereign either 
entirely at his discretion or with certain 
restrictions; or election in a manner differ- 

*® Constitution of 1848, Chap. IV, article 20. 

2® I hid.. Chap. IV, article 40: a quorum was to 
be half the membership plus one; article 41: 
three deliberations at intervals of at least five 
days for the valid making of a law. 

27 Ibid., Chap. IV, article 31. 

28 Cf. Gabriel Hanotaux, Histoire Contempo- 
raine de la France (Paris, 1913). Vol. I, Chap, 
f (for figures quoted) and Vol. 11 , Chap. IX. 
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ent from that of the lower house. The 
democratic state could not accept the first; 
the second could not be recommended 
since it would not have the necessary 
authority, and it implied a monarchy. 
Election was left; and. in Pr^f'vost Para- 
dol's opinion, it was good that this should 
be based on the local governing bodies. 
Supposing these (the Conseils Generaux) 
elected 250 members, the intelligence, the 
knowledge, the substantial position, and 
their conservative spirit would produce a 
first-class body of the type needed. Elec¬ 
tion for life would cut them off from 
touch with public opinion; hence election 
for ten years should be adopted. Since 
the chamber might well have 300 mem¬ 
bers, the remaining 50 seats could be 
given as of right to certain high civil 
and military officers. Thus, then, a place 
would be made for men useful to the 
state but not able or willing to run the 
chances of election to the lower chamber. 

The Senate was established, by the first 
of the constitutional laws of 1875, as a 
carefully concocted compromise between 
the parties of the Left, which were in a 
minority, and the parties of the Center 
and Right (excluding the extreme Right), 
brought about by a series of subtle ma¬ 
neuvers. Although it was not the institu¬ 
tion the monarchists would have liked to 
get, its very existence was compelled by 
their numbers in the Assembly, and, al¬ 
though the Republicans of the Center and 
the Left had obtained concessions and 
had good reason to be satisfied that their 
tactics had averted a Chamber of Peers, 
yet the Senate was not in keeping with 
their philosophy. 

Let us consider the composition of the 
Senate down to its supersession in 1946 
by the Council of the Republic. To 1884 
it had 300 members, of which 225 were 
elected by the dipartements, and 75 by 
the National Assembly. The age qualifi¬ 
cation was forty. The elected senators in 
each department were elected by a body 
thus composed: (a) the parliamentary 
deputies of the department, (h) the mem- 
ben of the Conseil-Giniral?^ (c) the 

SB The ConseiUGiniral is the locally-elected 
local authority of the department. 


members of the Conseil d*Arrondisse^ 
and (d) one delegate chosen by 
each municipal council. Election was for 
nine years, with triennial renewal. The 
powers of the Senate were to control 
ministries, and to initiate and make laws 
in cooperation with tJie Chamber of 
Deputies; but financial bills were to be 
presented to and voted by the Chamber 
of Deputies first. Sessions of the Chambers 
must be simultaneous.^* Before we con¬ 
sider the consequences of this manner of 
composition, and the political results of 
the powers, we must dwell a little upon 
the later constitutional history of the 
Senate, for it suffered amendment in 1884, 
as soon as the Republic was well estab¬ 
lished and the parties of the l.eft were 
strong enough to undertake a revision. 

The Left Republicans set out to de¬ 
stroy the life membership of the Senate, 
and to reduce the overrepresentation of 
the small communes. By this time most 
of tlie Left had rallied to a second cham¬ 
ber, though they desired revision. In the 
election of 1881, revision played a princi¬ 
pal part. The Senate, partially renewed 
in 1883, gave the Republicans large gains. 
The Senate was adroitly won by the sug¬ 
gestion of Jules Ferry that the law on the 
organization of the Senate should be de¬ 
constitutionalized, whereby the Senate 
obtained the assurance that in the future 
it would not be swamped by the Cham¬ 
ber's superior numbers in a constitutional 
assembly having for its object an uncon¬ 
genial change of composition. The com¬ 
position of the Senate was transferred to 
an ordinary law. An elected Senator was to 
replace each deceased life member. 
Finally, a certain proportionality was es¬ 
tablished between the communes in the 
matter of their representation. In 1919 
the number of the Senate was increased 
to 314. as a redistribution of membership 
among the departments on the occasion 
of the inclusion of Alsace-Lorraine in the 
French state. 

so These are the locally-elected local govern¬ 
ment authorities in the next smaller area of 
local government after the department, 
si Law of July 16, 1875, article 4. 
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England; house of lords 

Until 1832 the existence of the House of 
Lords raised no critical problems; disputes 
concerned personal and corporate dig¬ 
nity in relation to the House of Commons. 
I'he lower house was, indeed, until to¬ 
ward the end of the eighteenth century 
the lower house, in spite of the convention 
that its authority over finance was su¬ 
perior. In every aspect of government— 
legislative, critical of policy, formative of 
ministries—the House of Lords was su¬ 
perior to the House of Commons.^i! The 
houses w'ere often in disagreement, but 
this was merely because alignment of per¬ 
sonal and party forces in the two houses 
did not happen to agree, ow'ing to the 
results of elections or the ambitions and 
intrigues of faction and court. 

The main difficulty of recent genera¬ 
tions, however, did not exist—that is, 
disagreement between the two houses as 
units, arising from the diversity of their 
very composition and character. On the 
contrary, the social elements which begot 
the constitution of the eighteenth century 
enabled the House of Lords, without any 
strain, to control the House of Commons, 
for two reasons: the personal position of 
the aristocracy, and the lack of constitu¬ 
tional challenge. The aristocracy domi¬ 
nated both houses because they acquired 
dignity (1) from their landed possessions 
—they possessed much of the territory of 
England, Scotland, Wales, and Ireland— 
which gave them the position of local sov¬ 
ereigns and the prestige of wealth; (2) 
from their ancient standing in many cases; 
and (3) in all cases, from the ennoblement 
by the Crown. “The King of England," 
said Disraeli, enamored of the jeunesse 
doree, “may make Peers, but he cannot 
make a House of Lords. The order of men 
of whom such an assembly is formed is 
the creation of ages.” These had always 
possessed the superiority in government; 
neither powerful reason nor force threat- 

«2 Cf. C. H. Firth, The House of Lords during 
the Civil War (London, 1910); A. G. Tui'ier- 
ville. The House of Lords in the Reign of 
William III (London, 1913), and The House 
of Lords in the Eighteenth Century (Oxford, 

1927)- 


ened this legacy; hence they continued 
"naturally" to form ministries, with the 
occasional adjunct of a great commoner or 
learned judge. Moreover, a very large pro¬ 
portion of the constituencies of the Com¬ 
mons were in their pockets: ^3 they were 
the all-powerful “bosses,” who dispensed 
local and central patronage, bribed and 
intimidated the voters, to form their 
“connections.” The House of Commons 
responded. Hence the real political 
struggle was hardly between two houses. 
It was between the inarticulate country 
and Parliament; and between king and 
Parliament. And, to come to the second 
reason why there w.is no strain between 
the houses, there was no continuous chal¬ 
lenge from the people—at least until the 
era of reform which began about 1780 
and ended its first phase in 1832. 'I’here 
was as yet no economic challenge; Lords 
and Commons were much of the same 
class and united by family ties—“cousins.” 
There was a religious challenge, but it 
was damped down with the tacit and 
spasmodic connivance of the ignorant and 
bigoted multitude. 7 'here was no wide¬ 
spread sentimental challenge for freedom 
of opinion and self-government. 

By 1832, the forces of an entirely new 
era had matured; they no longer “pitied 
the plumage and forgot the dying bird.” 
The struggle over the Reform Act re¬ 
vealed their strength, and ended with the 
violent defeat of the House of Lords and 
the adoption of an electoral system for 
the Commons which was bound to make 
the House of Lords permanently hostile, 
continually defensive, and ultimately 
powerless. The foundations of authority 
had shifted, and whereas they ever more 
soundly buttressed the House of Com¬ 
mons, the House of Lords declined into a 
conscious excrescence. The representative 
principle continuously renewed, invigor¬ 
ated, and adapted the Commons, which 

88 Cf. L. B. Namier, The Structure of Politics 
at the Accession of George III (London, 1929). 
In Volume 1. pp. 176-81, it is shown that a 
total of 51 peers nominated members of the 
lower house (or influenced their election) for 
101 seats. Cf. England m the Age of the Amer¬ 
ican Revolution (London, 1930) by the same 
author. 
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became the rightful bearer of power. That 
same principle w'as, and is, a continual 
reprimand to the House of Lords. It is 
suffered to exist—suffered, why? 

Present Composition. At present (19^9) 
the House of Lords is composed of four 
classes of members: (i) hereditary peers, 
about 779; (2) Scottish representative 

peers (elected for each Parliament), t6, 
and Irish representative peers (elected for 
life), 8; (3) archbishops and bishops, 26: 
(4) ten law lords, or lords of appeal, ap¬ 
pointed for life.-’*'’ Class (3) become legis¬ 
lators by virtue simply of professional suc¬ 
cess in the ranks of the Church of Eng¬ 
land. They arc not excluded from the 
legislative and executive functions of the 
House other than religious affairs. They 
may be said to represent the spiritual and 
proprietary interest of the Cliutch of 
England in government, but vast num¬ 
bers of religious people outside this 
church receive no representation as such. 
Class (2), the Scottish and Irish peers, 
arc elected by their fellows, and the peer 
members of governments have occasion¬ 
ally managed the elections to secure the 
success of the ca])able and those likely to 
support their policy. 

Class (1), the hereditary peers, consist 
of two groups which must be distin¬ 
guished: the “accidents of an accident" 
as Bagehot has called them, and those 
honored for proven or presumed virtue. 
The first group forms the great bulk of the 
House of Lords—their rank and title to 
sit and exercise power arises from the fact 
that they are the eldest sons of their 
fathers and mothers. All may, and some 
do, have the makings of capable legis¬ 
lators; but no test of their aptitude is 
applied, and even if ability were positively 
proved, the modern world has rejected the 
application of ability to government un¬ 
less it is representative of the interests of 

84 Cf. also Debrett*s Peerage, Baronetage, 
Knightage and Companionage (London, edi¬ 
tions from time to time). 
ssAppell.ile Jurisdiction Act, 1876, 

8« The 11 Irish peers arc the survivors of 26 
who were elected for life under the Act of 
Union of 1801. I he Irish Free Slate Act, 1922, 
abolished the machinery for electing these 
peers. 


those expected to obey the law. With the 
exception of about a score, these heredi¬ 
tary legislators arc usually absent from the 
pnjceedings of the House, whose benches 
are conspicuous by their red-plush va¬ 
cancy. But the right to attend, speak, and 
vote exists: and it is used by large num¬ 
bers when the interests of the country, in 
the estimation of the party managers, are 
in danger. We return to this presently. 
The second group, quite large in recent 
years, is, in the first generation, composed 
of those ennobled for political and social 
services. These services are of three kinds: 
(a) those securing the benefit of the na¬ 
tion by political office (as in the case of 
.such men as Wellington, Disraeli, Iddes- 
Icigh, Sherborne, Rhondda, Asquith, Bir¬ 
kenhead, Banbury, Curzon, Balfour, 
Beatty, Reading, Ullswater, Samuel, Bev¬ 
eridge); (b) those more immediately 
benefiting a party, or its organization or 
finances; (c) cfiaritable works or gilts, or 
eminence in science and art. Perhaps there 
should be added to class (2) some, of de¬ 
cent talent and cerlain loyalty, who are 
elevated to the peerage because the gov¬ 
ernment of the day needs spokesmen in 
the Lords or must fill Household appoint¬ 
ments: for example, Passfeld (Sidney 
Webb) in the first Labour government, 
and nearly a score in 1915-4^. 

Thus there is no popular—or occupa- 
ticmal—elective principle in the compo¬ 
sition of the House of I.ords. How far the 
mentality of the House divides according 
to the main divisions of public opinion is 
determined only by the interests and the 
individual mcnialiiy of the peers, and, 
in the case of recent creations, l)y the 
party to which the new peer belonged. 
Of those whose party membership is 
known, it is ccmiputed that some Coo mem¬ 
bers belong to the Conservative party, be¬ 
tween 80 and 100 to the Liberal party, 
and about 20 to the Labour party. 

Beneath their robes of red and ermine, 
the peers are piedoniinaiuly an economic 
interest: they are not so much the repre¬ 
sentatives of, as they are, big private 
enterpri.se. Over one third of them are 
directors (some multiple) of the staple in¬ 
dustries of the nation. One thi-'d of them 
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also own very large estates. Many of them 
are related by marriage, birth, and busi¬ 
ness connections with Conservative mem¬ 
bers ol the House of Commons.®^ The 
existence of llie House of Lords is a gross 
anomaly, without jusiiftcation in this era. 

Writing to Gladstone’s daughter. Lord 
Acton said, in 1881 wlien the Lords op¬ 
posed the Irish Land Bill (to make 
tenure less unjust to the tenants): 

But a corporation, according to a profound 
saying, iias neither body to kick nor soul to 
save. Tlie principle of self-intcrc.st is sure to 
tell upon it. 'I hc House of Lorils feels a 
stronger duty toward its eldest sons than 
towards the masses of ignorant, vulgar, and 
greedy people. Therefoie, except iimler very 
perceptihle pressure, it always resists measures 
aimed at doing good to the poor. It has almost 
always been in the wrong—sometimes from 
prejudice and tear and miscalculation, still 
oftener from instinct and self-pieservutiop. 

The Power of the House of Lords. The 
House of Lords had. until the Parliament 
Act of lyii, four branches of power: 
judicial, legislative, financial, and execu¬ 
tive. We cannot here treat of the first, the 
judicial, except to say that the House is 
the supreme court of appeal in civil 
cases for Great Britain and Northern Ire¬ 
land, and that in tliis function the Lords 
of Appeal and the Lord Chancellor alone 
participate.-*" I'liat work continued, un- 
toucJicd by the Act of 1910, 

As regards ordinary legislation, public 
and private, the House of Lords was on 
a par with the Commons, having as full 
a right of initiative and amendment and 
rejection.’*" In fact, few bills were intro¬ 
duced in the Lords, since the political 
center of gravity had shifted to the cabi¬ 
net based upon the Commons, and the 
cabinet was able to control the timetable 

37 See Simon Haxey, Tory M.P. (London, 
1939 )- 

Letters of Lord Acton (London, 1904), p. 
102 . 

8»Cf. S. Jack.son, The Machinery of English 
Justice (London, 1938). 

*'• Cf. VV. R. Anson, The Law and Custom of 
the Constitution, 3rd edition (Oxford, 1907), 
Part I, Chap. VH, j). 2G0: “The House of 
Lords is, for legislative purposes, coordinate 
with the House of Commons.'* 


of that House. No arrangement existed 
to break deadlocks. The important tjues- 
tion is how the House of Lords used its 
legislative power, and upon what theories 
it proceeded. 

Somewhat similarly in regard to the 
financial power. In 1614 the Lords ad¬ 
mitted the exclusive right of the Com¬ 
mons to initiate money bills. In 1671 the 
Commons successfully challenged and de¬ 
nied the right of the Lords to reduce 
taxes, while the convention that the 
Crown asks for supplies came to mean 
that the cabinet alone, and not ordinary 
members, could increase expenditures or 
taxation. The general conveiuion that 
money bills could not be amended by the 
Lords, but only accepted or rejected 
“without diminution or alteration,” was 
obeyed until the budget of 1909, but with 
some slight deviations concerned with 
customs clulies, upon which occasions the 
Commons saved their privilege by intro¬ 
ducing a new bill incorporating the 
amendment. The power to reject u money 
bill was used once, in 1860, when the 
Paper Duties Bill, repealing the duty, was 
thrown out after the enactinent of a 
property tax and stamp duties which were 
intended to provide the revenue lost by 
repeal of the paper duties.** A furious 
controversy arose, the majority of the com¬ 
mons contending that the power ought 
not to have been used, or as Erskine May 
has it. “If the letter of the law was with 
the Lords, its spirit was clearly with the 
Commons.” The House of Commons 
voted a solemn protest,*2 the import of 
which was that the Lords had no au¬ 
thority to touch bills to “grant supplies— 
to provide the ways and means for the 
service of the year.” The paper duties were 
later repealed by the inclusion of the 
enactment in the Finance Act of the Year 
—by “tacking”—and the Lords could not 
fail to accept this, since rejection would 
have involved a further dispute of a more 
serious nature, directly concerned with 
the annual finances. A time came when 
the confusion of policy and finance raised 

** T. E. May, Constitutional History of Eng¬ 
land (London, 1912), Vol. II, pp. 104-12. 

*2 Ibid. 
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fatal issues for the Lords, and their temer¬ 
ity drew upon them the wrath and destruc¬ 
tion of the representative principle—in 
1911; to that we return presently. 

Finally, the House of Lords questions 
the government and debates its policy. It 
does not in any way control the executive 
in the sense we shall see to be true of the 
Commons, for this body is immediately 
in touch with the electorate and the par¬ 
ties, and is of the same flesh and blood as 
the cabinet. 1 he Lfirds contributed mem¬ 
bers to the cabinet during the nineteenth 
century, but in an ever smaller propor¬ 
tion, and never overthrew or thought to 
overthrow a cabinet. They raised and may 
raise issues, as does the Commons, but 
they w'ere never answered with the same 
earnestness. 

The Spirit of the House of Lords. How 
were these powers used during the nine¬ 
teenth century? The works of the House 
of U)rds in the nineteenth and twentieth 
centuries arc accompanied with a note of 
apology or of excesnive defiance, as though 
that House were not only upon sullerance, 
but knew it was. It must hnd a reason for 
existing, and theiefore it finds a reason 
in the only thing now considered capable 
of being reasonable: namely, the repre¬ 
sentative principle. It now claims to save 
the people from their own elected parlia¬ 
mentary representatives, by revising, 
amending, and rejecting bills sent up by 
the Commons, until such time as it is 
sufficiently clear that the people really 
desire the laws. (Thus the Duke of 
Wellington, and so, also, in various phras¬ 
ing, all subsequent apologists.^^) That is 
to say, while remaining in existence, 
anxious and prepared to use their powers, 
the Lords suffered an inner conversion. 
I'hey conceded, under pressure, it is true. 


48 Referring to the Reform Bill, the Duke of 
Wellington wrote: **We here think that there 
is reason to believe that there is a very pie- 
vailing change of opinion in the country upon 
the subject of the Bill. At all events we think 
the House of I.ords ought to gi\e the country 
a chance of being saved by affording further 
time to consider the question” (Coirespond- 
ence, Letter to the Maiqiiis of Bath, Vol. VII, 
p- 531); cited in F. A. Spalding, The House of 
Lords (London, 1H9.4), p. 155. 


their eighteenth-century superiority, some 
out of regard for the public welfare, others 
out of the last cry of their reason; and to 
justify, and maintain, a remnant oi 
power, they were compelled to use an 
argument ultimately quite fatal to it. 

riie House oi Lords, w'ith such a men¬ 
tality, had a large reserve of strength 
founded upon its social position and 
upon the extensive belief that there was 
something really virtuous in hereditary 
aristocracy and titles. How could, and how 
can. the inexperienced peasant or working 
man and woman, discern real merit apart 
from its w'onted trappings? As Pascal says: 
“We need a highly refined reason to re¬ 
gard as an ordinary man the Grand Turk, 
in his superb seraglio, surrounded with 
forty thousand janissaries.” Estates, money, 
society, intimacy with the court, commis¬ 
sions in the army and the navy, conspic¬ 
uous and brilliant position at home and 
abroad, fine clothes, beautiful w'omen, and 
thoroughbred horses—the consciousness 
of ancient authority, the conceit of family 
and a strong, if narrow, love of “country” 
—all these contributed to strength of pur¬ 
pose and safety from a direct and doc¬ 
trinaire assault by Commons and people. 
Moreover, democracy was unpracticcd. 
I'his was the strength of the House of 
Lords; and it proceeded to use it. 

Almost every Liberal measure was 
amended or rejected, while Conservative 
measures which most accorded with its 
interest-begotten prejudices received 
u.sually a safe passage, until even Glad¬ 
stone was moved to become the herald 
of the ultimate stonn against the pro¬ 
fession of the House of l.ords that it 
represented the permanent opinion of the 
country .44 The landlords’ position in re- 

44 August 30, 1884. Cf. John Morley, Life of 
Gladstone (London, 1903). Book VII, Chap. 
VIII. He says that since 1832, there were 
twelve Parliaments; ten Liberal, one divided 
(1841-47), and one Tory (1874). "Well, here 
are ten parliaments on the one side; here 1$ 
one parliament on the other side . . . 7'he 
House of Lords was in sympathy with the one 
parliament and was in oppo.sition to the ten. 
And yet you arc told, when,—we will say for 
forty-live years out of fifty—practically the 
nation has manifested its Liberal tendencies 
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gard to tcnafits’ iiTiprovenients was de¬ 
fended: religions and political equality 
was denied, the universities were kept 
closed to Dissenters; army privileges were 
maintained: counsel for poor prisoners 
refused, Ireland maltreated, municipal 
improvement thwarted; parliamentary re¬ 
form (hriheiy and ballot laws) lejetied or 
mutilated: humane measures (like the De¬ 
ceased Wife's Sister Hill) held up for years; 
the first Employer's Liability Bill de¬ 
cisively rejcctcci. Ihc House of l.ords 
bolstered the Chinch of England at the 
cxj3cn.se of Noncomformist rate-jlayers, 
and then, in the Libeial era of iqo6 to 
1914, they well-nigh stultified its great 
majority liy defeating the Education Bill, 
the Licensing Bill, the Scottish Land Bill, 
and the Plural Voting Bill of 1912. The 
methods adojited were ingenious: prin¬ 
ciples were destroyed obliquely, without 
the cniinciatioij of the true motives which 
caused their destnietion; it was pretended 
that bills liad come up to the l^ords 
too late ill the session for due delibera¬ 
tion; .so many impossihle amendments 
were added that the purpose and cfTicacy^ 
of legislation were frustrated (forcing a 
(onijnoijii.se). 

Nhifflrcnih-Cefitury Attempts at Re- 
form. The tlieorists of the Victorian era 
had not reckoned with the ultimate effects 
of such legislation as the EVanchisc Acts 
of 18O7 and 1881. Its consecjuences in 
reform, esjiecially social relorin, .sjieedily 
hecatnc apparent after thc^.se dales. The 
House of l.A)rds could not hut attempt to 
defeat them. Its leaders, however, saw that 
this must result in scrlf-dcstruciion, un1e.s$ 
the I 1 ou.se could imjirove its claim 1.0 con¬ 
duct, which became only a lejneseniative 
body. Hence jirojiosals began to be made 
for reform—all in the direciion of deny¬ 
ing the .simple chiirn of inheritance to 
g(3vcrn and admitting the validity of the 
repre.sentalive princij>le. Ehc* fiist of these 
was ill 1869. when Lord Russell's Bill 

by the election of Liberal pavbariients, and 
once only has chanced to elect a thoroughly 
'l ory j);uli:iinciu, y(3u aie tohl that it is the 
thuioughly 'lory parliameni that repre.seiits 
the solid and permanent opinion of the 
country." 


provided that the Crown should be author¬ 
ized to create life Peers, but only up to 
the maximum number of twenty-eight and 
not more tlian four in any one year, and 
these life jieers were to be taken from 
any of six given categories, namely: (a) 
Scotch and Irish nonrepresentative peers: 
(h) persons who have been members of 
the House ol Commons for ten years; (c) 
officers in the army and navy; (d) judges 
of Emgland, Scotland, or Ireland, and 
certain other high legal ollicials; (c) men 
distinguished in literature, science, and 
art; (f) persons who have served the Crow’n 
with distinction for not lcs.s than five 
years.*'* I'liis timid proposition was de¬ 
feated, because of its terrifying imjilica- 
lions, by 106 to 76. 

Two admi.s.sions made by Lord Salis¬ 
bury in the debate reveal at once the view 
of tlic House which wa.s shaping in the 
minds of some | 3 eers. and the jialpable 
insufficiency of the House as a partner in 
modern government.^o Lord Salisbury 
declared tlw.s the Bill would 

tend to meet all the large advrinccs ot licnioc- 
racy as the ihiid |)ower of tlie .State, as we 
nmst n!:et those advances by making this 
House strong in the support of public ojiiiiion, 
strong ill its inflnence in tlic conntiy, and 
strong in the character and ability of those 
who compose it. 

And again. 

We belong too much to one class, and the 
consecjucnce is that, with res|>r(:i to a large 
num!)pr of questions, we are all of one mind. 
Now that is a fact whic h apjieuis to me to be 
inj'irioiis to the chaiacter of the House as 
a |»oliiiral asscMiibly in two ways, f he House 
of Lord.s, though not an elective, is strictly a 
representative a.ssembly, and it does in fact 
rej)rcsciit very large classes in the country. But 
if you wish iliis representation to be effective 
you must take care that it is sufficiently wide, 
and it is undoubtedly true that, for one reason 
or another, tho.se cla.sscs whose wealth and 
power de} 3 cnd on comineicc and mercantile 
industry do not find there representation in 
this House so large 01 so adequate as do those 
who.se wealth and pow'cr de| 3 end upon the 
agrk'iiiiural interest and landed projierty. . .. 

Cf. T. A. Spalding, op. ci/., p. 108. 

Ibid., p. 114. 


[410] 



ENGLAND: HOUSE OF LORDS 


We want, it possible, more representations of 
divers views, more antagonism. 'I here are a 
vast number of social cjucsiions, deeply inter¬ 
esting to the people of this country, especially 
having reference to the health and moral con¬ 
dition of the people, and upon which many 
members of your Lordships* House are cap¬ 
able of throwing great light, and yet these sub¬ 
jects are not closely investigated here because 
the fighting!, power |iiiy italics] is wanting, and 
the debates cannot be sustained. 

Other attempts at reform were made in 
1874 by Lord Rosebery, and in 1888 by 
Rosebery and Salisbury. In the first, 
Rosebery observed that the House did not 
command respect because it did not repre¬ 
sent dissenters, medicine, science, litera¬ 
ture, arts, commerce, tenants ol land, the 
colonies, the laboring classes—a truly 
siidicient damnation. lie suggested the in- 
siituiion of life peers, presumably from 
the categories of the hitherto unrepre¬ 
sented. The mention for an inquiry w^as 
defeated. .Again in 1888 Rosebery made 
proposals. "The House of Commons rests 
upon the votes of some 0,000,000 persons. 
What we represent is not so easy to di¬ 
vine." He proposed that the House be 
decreased in size by the election of repre¬ 
sentatives of peers by their fellows: then 
there w»erc places for members chosen by 
the county councils (then newly created), 
the larger municipalities, and by the 
House of Commons; and for life and 
official peers; and for representation of 
the colonies. Salisbury proposed the addi¬ 
tion of fifty life peers, not more than five 
to be created in any one year. Of the 
five, three were to be chosen from certain 
categories and two from outside.^^ 

No more was heard of House of I.ords 
reform until 1907, for until then Con¬ 
servative governments ruled the country. 
Is it iKJt true, and true again, that few 
people possessing power will relinquish 
it out of simple consideration for the pub¬ 
lic good, and that only force or the threat 
of retaliation has produced concessions? 
In 1907 the House set up a select com¬ 
mittee to consider the suggestions made 
from time to time to increase the cfliciency 
of the House in legislation. The report 


suggested a new constitution for the 
House: (a) peers of the royal blood (a 
class always iiicliided hitherio); (h) the 
lords of appeal in ordinary; (r) two hun¬ 
dred representatives elected by the heredi¬ 
tary peers; (d) herodiiary peers possessing 
special qualification; (e) spiiiiual lords of 
parliament; (f) life peers. 

The Struggle of jgio. It was too 
late; only under the pressure of attack 
of imminenl and serious threat did the 
peers propose a new plan.®® Too late! for 
they attempted to use their power of 
forcing a government Uj take its measure 
to the country, in relation to the Finance 
Bill of *909. T he House by a vote of «j5o 
to 75 rejected the Bill.®' This was to em¬ 
ploy a power which had never been used 
since the modern budget system had been 
developed, which the House of Commons 
had solemnly claimed ought not to be 
used, and which was a direct challenge to 
the authority of the cabinet. The Bill w^as 
certainly provocative, lor it introduced 
a steeply progressive income tax and 
death duties, a tax upon mineral royal¬ 
ties, and land-values duties. It was bound 
to provoke those whose estates and for¬ 
tunes would he immediately affected. The 

■*8 Report from the Select Committee of the 
House of Lords. Appendix A (234), December, 
1908. 

40 Note the Commons' resolution, on the mo¬ 
tion of the Prime Minister (June 26. 1907): 
“That, in order to give cITeci to the will of the 
people as expressed by their clectrxl repre¬ 
sentatives, it is necessary that the power of the 
other House to alter or reject Bills passed by 
this House should be so restricted by l.aw as 
to secure that within the limits of a single 
Parliament the final decision of the Commons 
shall prevail." 

A second Commons’ resolution (December 
2, 1909) ran: “That the action of the House 
of l.ords in refusing to pass into law the finan¬ 
cial provision made by this House for the 
Service of the year is a breach of the Consti¬ 
tution and a usurpation of the rights of the 
Commons." Cf. also-J. A. Spender, The Lite of 
Sir //. Campbell-Bounerman (London. 1923). 
Vol. II. Chap. XXXV. 

5 ®Cf. J. A. R. Marriott, The Mechanism of 
the Modem State (Oxford, 1927), Vol. I, p. 
427. 

Ar the time the House of Lords consisted of 
about 554 members, so that an abnormally 
large proportion of the membership was 
present. 


4 T Idem. 
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Coniniofis dissolved and a general clec> 
lion took place in January, lyio, the gov¬ 
ernment returning with a majority, 
though a depleted one. The Bill was re- 
iiurodiiced and the Lords yielded. The 
Commons prtK.eeded to the next logical 
step: the Parliament Bill of 1910. All¬ 
party conferences attempted to produce 
an agreed scheme. It was impossihle.^a The 
govern men t dissolved, and a fresh election 
look place in December, 1910, the main 
issue being reform of the House of Lords. 
The balance of power in the Commons 
was unchanged. The intentions of the 
government were carried, but accepted by 
the Lords only after the declaration that 
the king had consented to the creation 
of sufficient peers to overcome obstruction. 
Various maneuvers lollow'ed, resulting in 
some queer crossvoting, but by 131 to 114 
the Bill was passed. 

The Parliament Act and its Effects. The 
Act was declared to be only a stage to¬ 
ward a more fundamental reform, and 
conhiied itself to immediate tasks. It took 
away financial powers from the Lords, by 
providing that money bills, after passage 
by the House, must be sent up to the 
L.ords at least one month before the end 
of the session, and if not passed without 
amendment within a month shall become 
an Act of Parliament with tlie royal as¬ 
sent and without the consent of the l.ords. 
Money bills are defined, but not in such 
detail as to avoid possible conflict, and 
the speaker of the Commons is the ulti¬ 
mate authority for the certification that a 
public bill is a money bill.''^^ Broadly, the 
Lords have lost all powers over taxation 
and appropriations for expenditure. 

As regards other public bills, the ab¬ 
solute veto power of the Lords was con- 

52 The Constitutional Conference of 1910 
mimhcicd eight iiienibers including the Prime 
Minister (Asejuith). It broke up without reach¬ 
ing any agreement. Cf. A. Fitzroy, Memoirs 
(London, i92r,), Vol. 11 , p. 423. 

5 » Parliament Act of 1911, 1 and 2 Geo. V, Ch. 
» 3 ; 

54 The definition fornses on the hitherto nor¬ 
mal budgetary provision—the expenditure 
and ways and means. A serious situation 
would arise if an attempt were made to enact 
socialist measures via the form of money bills. 


verted into a suspensive veto of the utter¬ 
most limit of two years: a bill passed three 
times in three successive sessions, two years 
having elapsed between the second read¬ 
ing on the first occasion and the third 
reading on the last occasion passes for the 
royal assent without acceptance by the 
Lords. I'his is the extreme powder of the 
Lords—^to hold up a bill for such a time. 
Within this time, it may amend as it will, 
with the possible pain of having amend¬ 
ments rejected if the Commons can hold 
out for the two years and find the time 
for repassage as demanded by the Act. 

Trom the plain terms of the Act, and 
the general nature of political forces in 
the country, the following deductions 
could then be made as to the parlia¬ 
mentary results of this reform: 

(1) That in times of Conservative rule 
the Lords would use their power of 
amendment on details, excepting w'herc 
the government was swept along by elec¬ 
toral forces to undertake social reforms, 
but that ordinarily the I.ords would be 
nothing but the stage on w'hich verbal 
amendments, and the government's own 
voluntary amendments, were undertaken. 

(2) I'hai in limes of Liberal or l.ab(>ur 
governments the Lords would not hesi¬ 
tate to use their power when a serious 
clash of opinion would (a) put the gov¬ 
ernment to the almost impossibly diffi¬ 
cult task of finding time to do its work 
thrice over, and (b) obtain concessions 
where the government urgently needed 
the bill and could not find the time or 
did not wish to wail three years. 

(3) That in times of Liberal or I.abour 
governments the House of Lords would 
virtually be the supporter of the Conser¬ 
vative opposition in the House of Com¬ 
mons and work hand and glove with its 
leaders. As IJoyd George once said in 
reference to the past, the Lords would not 
be the watchdog of the constitution but 
the Conservative leader's poodle. 

Experience since 1911 has amply borne 
out such deductions, but two subjects 
need special emphasis. The first is that 
the House of Lords has been used by all 
governments as a stage on which they 
themselves have introduced technical or 
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political amendments suggested by the iii- 
ihience of the sense of I he House of Com¬ 
mons, recommended by experts, or 
solicited by interested groups. It has of¬ 
fered the occasion and agency to the gov¬ 
ernment for second thoughts and verbal 
clarification—a function of no mean 
importance. Yet it is obvious that any 
democratically composed body, a commit¬ 
tee of the Hou.se of Commons itself, could 
serve this function. For the ainendrnents 
we speak of, if raiely initiated by the 
Lords or by members of the Government, 
are plentifully suggested by independent 
members. 

Second, the existence of a minority gov¬ 
ernment, unsure of parliamentary sup¬ 
port though normally possessed of it, 
becomes the sport of the House of Lords. 
It can lie squeezed successfully, especially 
where a bill is urgent; and where a bill is 
urgent, any government makes conces¬ 
sions rather than enter upon a tiine-wiftt- 
ing constitutional conflict. Only the Home 
Rule Rill of j<)i2 and the Welsh Dise.s- 
tablishnient Bill of 1912 were forced 
through the procedure of the Parliament 
Act. A survey of the legislative behavior 
of the House of Lonls since igig to the 
present .serves, further, to show the social 
groups to whom it has been generous and 
those to which it has been ungenerous. 
In the first cla.ss are landlords, the clergy, 
the .taxpayers generally (where adminis¬ 
trative institutions requiring the expendi¬ 
ture of money have been rejected), 
employers, rentiers, agriculturists, agri¬ 
cultural-machinery manufacturers, land¬ 
lords who wished power of eviction from 
their property, criminals in the course of 
trial (regarding evidence, witnesses, grand 
juries, etc., but not sentences), private 
electric-power enterprises,®® ordinary jur¬ 
isdiction (Landlord and Tenant Bill, 
ig27), individual rather than govern¬ 
mental or municipal enterprise. It has 

®® In the Electricity Act of 1919, the Lords 
rejected the provision for compulsory amalga¬ 
mation of small electric-power enterprises. 
The Conservative Lord Chancellor. Birken¬ 
head, openly derided the Lords who did not 
read the bill or hear or understand the debate 
but voted solidly for their brother directors 
of electric-power corporations. 


been positively unfavorable to state con¬ 
trol over private enterprise and activities, 
local and central government expenditure, 
public libraries, housing efforts, agricul¬ 
tural laborers, the unemployed insured, 
allotment holders, education, and trade 
unions. In igf(o it once again killed a bill 
against plural voting, and rejected the 
restriction of the use of cars at elections. 
In ig«(i it killed the Education Bill which 
would have raised the age of free educa¬ 
tion—the House took three months to 
handle it: the L(»rds killed it after tour 
hours' debate. When, in 1933. a Con.scrva- 
tive governincnt proposed the abolition 
of wdiipping lor juvenile delinquents, the 
Lords reinserted the power. 

Moral Position and Future. On the 
whole, the Parliament Act, by its very ex¬ 
istence as the embodiment of protests 
against the House of Lords, has tremen¬ 
dously weakened the moral position of 
that House. It is more on sufferance than 
ever. 

One half of its membership has perhaps 
never spoken at all in the Lords. 'Lhe 
number who have spoken several times 
is something like one in eight of the en¬ 
tire membership. Normally eighty or 
ninety participate in its divisions, which 
are rarer than divisions in the Commons. 
They bring up the big hattaiioiis, how¬ 
ever, when the defeat of a progre.ssive 
measure is desired—the "backwoods¬ 
men.” 

Then why does the House of Lords still 
exist? For several reasons, (i) A .second 
chamber, any second chamber, has some 
utility where legislation is complicated 
and only time and many minds can se¬ 
cure the soundness of its substance and 
the excellence of its drafting. (2) Next, 
the House of Lords is still a forum of de¬ 
bate on the administrative activity of the 
government, and lack of time in the Com¬ 
mons gives the other House an oppor¬ 
tunity of useful service. (3) Again, the 
Lords contain a number of able legislators 
and administrators whose ability serves 
to weaken the full force of arguments 
against the existence of the House. It is 
helpful in the passage of private bills. 
(4) Further, no non-Conservative govern- 
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went has yet come into existence with a 
sufficiently strong majority to make away 
with it (even including the Labour gov¬ 
ernment of 1945). and the difficulties of 
mere reform are enormous. (5) Finally, it 
must be remembered that though the 
House does not issue from election, its 
opinion nevertheless coincides with that 
of some millions of people. It defends 
what they are glad to sec defended. Yet 
there are Conservatives who see the need 
for reform. Some demand the strengthen¬ 
ing of the power of the House, but that 
would certainly invite its abolition. Others 
seek to alter its coinpo.sition, .so that in 
the future it will be able to justify its 
power by popular (?Iements. 

If we treat the Corrservative ide?a of a 
second chamber as impo.ssible nowadays, 
there is hardly a halt to abolition, for re¬ 
form of the composition of the existing 
House is impossible. It is this Hr)use by 
sheer inertia, or none at all by abolition, 
for almost every plan suggested since 1911 
is impracticable. 

Reform Plans: /9/r-jy. The Bryce Con¬ 
ference on the Reform of the Second 
Chamber,'*® which was the most scien¬ 
tific and careful irujiiiry, fell into two 
difficulties, each unanswerable: (1) the 
powers proposed were too great for pro- 
gre.ssives and too small for conserva- 

Conference on the Reform of the Second 
Chamber. Letter from Viscount Bryce to the 
Prime Minister, 1918, Cd. 9038. 
s^The powers proposed by the Conference 
were: 

{a) In the case of money bills, a finance 
committee coiiipo.sed of about seven members 
of each House, chosen at the beginning of 
each Parliament, to determine what consti¬ 
tutes a money bill. (Under the Parliament Act 
the Speaker is the arbiiei.) 

(b) A "Free Conference” composed of .sixty 
members (“thirty chosen by each chamber, 
twenty members being .selected for the lifetime 
of the Parliament, and the remaining ten ad 
hoc for each particular Bill”) to consider a bill 
on which the two chambers disagree. The 
Conference was to sit in secret and to be em¬ 
powered to reject or amend the bill. In case 
of rejection, the bill would die. In the more 
probable case of amendment, .should either 
House reject the amended bill, a delay of one 
ses.sion would follow. At the end of this period 
the Conference could either fail to report the 
bill back in the same form (which would en- 


tives; (2) the indirect method of election 
was cunibersonie,*'*® too undemocratic for 
progressive politicians and not aristocratic 
enough for conservatives. Other schemes 
have come from the Con.servative party, 
some in the House of Commons and others 
in the House of Lords, but they have been 
based on the principle that the House 
shall keep substantial powers as at pres¬ 
ent, or obtain even more, and upon a 
large element of hereditary representa- 
tion.®» But no Conservative government 

tail the death of the bill) or return it without 
amendinctit, by a majority of not less than 
three. In the latiei instance, acceptance by 
the House of Commons would enable the bill 
to become law even if the House of Lords 
should disagree. 

5 »The indirect method of election involved 
the division of Great Britain into thirteen 
areas and invested “the election of the repre¬ 
sentatives for each area in the hands of the 
membcis for the House of Commons sitting 
for constituencies within the area.” Secondly, 
there were to be eighly-onc menibers of the 
existing peerage (a number to be eventually 
reduced to ifiiity). The method proposed was 
election by a “joint Coinniittec of ten mem¬ 
bers, five to reprc.scnt the new Second Cham¬ 
ber, dioseri by the (Committee of Selection for 
that Chamber, and five to represent the Hou.se 
of Commons chosen by the Speaker.” The 
vacancies created by the gradual reduction in 
the number of peers were to be filled by the 
same committee, but without restriction to the 
peerage. 

c»The government resolutions of July 11, 
1922 provided that "in addition to Peers of 
the Blood Royal, Lords Spiritual and Law 
l.ords” there should be "(o) Members elected, 
either directly or indirectly from the outside; 

(b) Hereiliiaiy Peers elected by their Order; 

(c) Members nominated by the Crown, the 
numbers in each case to be determined by 
Statute.” The reconstituted House was to con¬ 
sist of approximately 550 members. The de¬ 
cision as to whether or not a bill was a money 
bill w'as to be referred to a joint standing 
committee, appointed at the beginning of each 
Parliuincni and compo.sed of seven members 
of each Huu.se, in addition to the speaker (ex- 
officio chairman). The Parliament Act of 1911 
would be maintained with exception of “any 
Bill which alters or amends the constitution 
of the House of Lords as .set out in these Reso¬ 
lutions, or which in any way changes the 
powers of the House of Lords, as laid down in 
the Parliament Act and modified by these 
Resolutions.” 'Fhe term of office of members 
under (a), (ft) and (c) was to be fixed by 
statute, re-election being permissible. Cf. 
Lords Debates, 1922, Vol. 51, col. 324. 
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really attempted reform: who knows 
where a war will end? In fact, the party 
leaders even deprecate discussion at party 
conferences. Progressive opinion inclines 
to the creation of a small body chosen by 
the House of Commons from among its 
own members or from outside at its dis¬ 
cretion, with a revising power over or¬ 
dinary bills to indiide (a) drafting aineiid- 
nieiits, (h) amendments of substance, and 
(c) power to require a short suspension, 
and then reconsideration by the Com¬ 
mons. But the Commons are supreme, and 
carry that supremacy even to the clial- 
Jenge of the rulcjs of procedure of the 
revising committee.‘*® 

In December, in the heyday of 

the National government, the Salisbury's 
were at it again. The Marquis introduced 
into the Lords a bill for the refonn of the 
House. This lime, the House was to be 
greatly strengthened! Thus, the definition 
of a money bill was to be more restric¬ 
tive than hitherto, and was to be inter¬ 
preted by a joint seh ct committee of both 
Houses, with the speaker as chairman. No 
bill, other than a money bill, should be 
passed under the Parliament Act until 
after a dissolution. This would have meant 
that any substantial liberal or socialistic 
legislation, in the definition of the House 
of Lords, would have been obstructed and 
held up pending an election on each 
measure! To exercise this enhanced 
power, the peers were to select 150 from 
their own order, adding another 150 from 


00 Cf. H. B. Lees-Smith. Second Chambers in 
Theory and Fraclice (London, 1923), p. 2.j|6 If. 
This scheme is based on the Norwegian sys¬ 
tem, which is as follows: 'I'hc iiewiy-elccted 
Storthing elects one quarter of its members to 
form a second chamber (iMglhing) whilst the 
remaining three fourths {pdelstuing) consti¬ 
tute the first chamber. The Laglhing may 
consider only ordinary legislation (i.c., neither 
finance nor constitutional bills) and may not 
initiate any hills. Its right of amendment is 
restricted: if it returns a bill with amend¬ 
ments already once rejected by the Odelsthing, 
a full meeting of the Storthing is required 
and a two-thirds majority necessary lor the 
passage of the bill (cf. ibid., p. 192 If.). Cf. also 
H. J. Laski, The Problem 0/ a Second Cham¬ 
ber, Fabian Tract No. 213 (London, 1925); S. 
Webb, The Reform of the Home of Lords, 
Fabian Tract No. 188 (London, 191;). 


outside by a method to be prescribed by 
both Houses of Parliament. The bill was 
passed by the House of Lords by 84 to 34 
on the first reading and by 171 to 82 on 
the second. Mr. Baldwin, leader of the 
Conservative party, brought about the 
discontinuance of discussion. 

Reform by the Labour Government, 
In 1934, the Labour party, having suffered 
badly at the hands of the Lords w'hen it 
was a minority government in 1929-31, 
adopted the following resolution: 

A Labour Government meeting with sabotage 
from the House of Lords would take im¬ 
mediate steps to overcome it; and it will in 
any event, take .steps during its term of oflice 
to pass legislation abolishing the House of 
Lords as a legislative chamber. 

If the Party obtained a mandate from the 
people in support of its policy, the Labour 
Government would regard it as its duty to 
carry that policy through by necessary legis¬ 
lation and administrative action. The Party 
will therefore at ilie next General Election, 
make it clear to the country that in placing 
its policy before the people, it was also asking 
for a manclule to deal forthwith with any 
attempt by the House of Lords to defeat the 
will of the pecjplc by rejecting, mutilating or 
relaying measures which formed an essential 
part of a program appioved by the electorate. 

Since that time the Labour party has 
obtained its majority. It was immediately 
asked whether it w'ould proceed to abolish 
the House of Lords. The question was 
idle. So long as the House was not ob¬ 
structive, no Labour government, with a 
full program of social security and sociali¬ 
zation measures, and only five years to 
carry through the immen.sely elaborate 
legislation, means to waste its time on a 
frontal constitutional battle against the 
Lords. It would proceed with its program. 
If, on an issue stirring the people, it were 
obstructed, then it would be twice-armed 
to make short shrift of the House of Lords. 
The attack, then, if it came, would be 
oblique and two-armed. 

Until the middle of 1947, the House of 
Lords had maintained an exemplary si¬ 
lence and acquiescence—not without a 
gentlemen’s agreement with the Com- 

Report, Annual Conference, 1934. 
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moris' Conservative leaders—with the ex¬ 
ceptions of the Coal Mines Nationaliza¬ 
tion Bill of itMfi and the Transport Bill 
of It is impossible in the present 

('.onipass to traverse the sections of these 
Bills the Lords criticized and amended, 
rhe student is advised to see the Com¬ 
mons* debates on the l.ords’ amendments. 
There he will discover that on several 
matters, the process of second-chamber 
discussion did the Bill good. In the Coal 
Bill, it enabled the introduction of a pro¬ 
viso that the government in selling coal 
should not discriminate between the same 
class of users; that accounts should be 
kept in best commercial form; and that 
contracts made by the corporations after 
the advent of the Labour government, 
but not those before it. might be re¬ 
viewed and terminated by the Coal Au¬ 
thority. It also made extra provision for 
workcTs’ participation in the inaiiagcment 
of the collieries, and for representation of 
individuals of expert knowledge in the 
naiionali/ed industry’s advisory bodies; 
and it provided that the minister should 
be second in priority to the Coal Author¬ 
ity in managing reserve funds. 

All these things were valuable. They 
would almost certainly have been done by 
the Labour administration. But it is just 
as well to have clarity on the subject. I'he 
Conservative opposition in the House of 
Commons smacked their lips over the 
amendments, some of which they had ar¬ 
duously urged in the House, only to be 
refused. I hey praised the work of a sec¬ 
ond chamber. Lhey observed how’ neces¬ 
sary it was to have high-class legislation, 
ancl not mass legislation. .All these things 
w'ere true: though those who said them 
were thinking mainly of power. 

Why did the minister accept them from 
the Lords when he had not wished to ac¬ 
cept them from the opposition in tlie 
Commons? He could have resisted them. 
If so, it would have been necessary to go 
through the stages of the Parliament Act. 
If he had elected to do this, then (a) he 
would have lost most valuable time in a 
House already overcongested, and (b) the 
House of LiOrds woulcl have played the 
devil with them on the government’s 


other socialistic legislation. All the bills 
would have had to go through three times, 
and these are bills, running into scores 
of the most complicated clauses. Or he 
could have taken a different course. He 
could have gone to the king for the ap¬ 
pointment of enough peers to outvote 
the six hundred or more potential last- 
ditchers. Precedent would seem to require 
that the king not make these peers, un¬ 
less after a general election in which the 
parly were returned with a clear mandate 
on the subject. 'I'his would have blocked 
tlic party’s program for a time. Or, they 
could dissolve on the very i.ssiie of the 
abolition of the House of Lords—and 
again be frustrated on their immediate 
program, until after the election. It is 
much wiser to accept some amendments. 
But this means also that the House of 
Lords runs risks:—it has a power arising 
out of its suspensive veto, w^hich can com¬ 
pel progressive ministers but not compel 
them too much. Above all, the House of 
Lords dale not offer any amendment 
which is too clearly the object of its own 
special interests: that would lead to its 
mending or ending. Indeed, as we shall 
presently see, this sequence occurred in 
MM 7 - 

When the reform does come, the im- 
pewrtanre of public-spirited and appropri¬ 
ately organized and regulated political 
parties will become even more essential 
than it is today. At pre.sent, the glaring 
and amazing truth is that Britain is for¬ 
mally governed by only a qiiasi-democratic 
assembly, for the House of Lords stands in 
direct and practical opposition to the 
principle of majority rule. This, whether 
for good or ill, is the result of Britain’s 
nonrevolutionary development of politi¬ 
cal institutions, and the consequent lack 
of a declaration of absolute principles like 
those which appear in Continental and 
American constitutions. 

Two other observations must be added, 
(i) The House of Lords conducts debates 
on administrative and foreign policy. It 
is hardly fair that a non democratic as¬ 
sembly shall have an authoritative status 
for its unrepresentative and irresponsible 
utterances. However, its wisdom may be 
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considerable; for even if it is different 
from that of the government in the Com¬ 
mons. it is nevertheless of popular inter¬ 
est simply by being different. Nor can it 
be ignored that the House of Lords con¬ 
tains, for the purpose now under discus¬ 
sion, many former officials—military, 
colonial, civil—former members of the 
House of Commons, men of abundant ex¬ 
perience and marked sagacity who are 
valuable assets to the state. Yet there are 
alternative ways, besides an hereditary 
assembly with legislative power, to pro¬ 
vide for the continued utilization of the 
elder statesmen, which should be the ob¬ 
ject of good policy. We must not lose 
sight oi the fact that the leaders of the 
nazi iiioveracn! were misled regarding 
Britain's staunchness against aggression by 
an excessive confidence in the special at- 
tacbment of the Lords to appeasement. 
Kudnlpli Hess, it was said, was sent to 
Britain to make contact with Joachim von 
Ribbontrop’s friends in and around the 
House of Lords. (2) The Lords jjossess the 
power, equally with the Commons, of re¬ 
jecting rules and orders submitted to 
them by the Government when these have 
been made pursuant to statute. This 
power is not merely suspensive—it can 
entirely kill, and, indeed, a Conservative 
speaker, during the 1948 debates to be 
referred to, declared that this power if 
fully used, “could reduce government to a 
nullity.” 

On November 10, 1947,®® after a rather 
abrupt announcement in the King's 
Speech in October, the Labour govern¬ 
ment introduced the Parliament Bill of 
1947 to amend the Act of 1911. It left the 
statute intact, with one exception: in 
future, ordinary legislation would go 
through tlie procedure prescribed by it, 
but instead of a bill to which the House of 
Lords objected having to pass the Com¬ 
mons in each of three successive sessions, 
only two would be necessary; and instead 
of a two years' span between the second 
reading in the first of such sessions and 
the final passage of the bill, only one year 

«2See Commons Debates, November 10 and 
11, Cols. 56 ff. 


would need to elapse. In other words, 
the suspensive veto of the House of Lords 
was reduced to one year, while the House 
of Commons stage was made easier. 

The project caused the fiercest storm in 
British political life for many years—and 
indeed, it seemed to come out of the blue. 
I'wo things are of interest here: the rea¬ 
son for the project, and the arguments 
advanced about it in debate. 

All that the Labour party has said in its 
ejection pJatfonn, LeVs I'act: the Future, 
was, “We give clear warning that wc will 
tolerate no obstructionism to the people’s 
will by the House of Lords." Government 
spokesmen had several times paid tribute 
not only to the generally good and unob¬ 
structive behavior of the House of Lords, 
but to the positive value of the many 
amendments it had offered to improve the 
government's owm legislation. Why then 
the sudden change? 1 w'o problems arose. 
First, some of the government's sup¬ 
porters had been demanding the nation¬ 
alization of the iron and steel industry: 
while some in the cabinet resisted this 
on account of the economic sbort-tenn 
difficulties the country faced, and the in¬ 
tricacy of the problem of nationalization. 
Therefore, to appease the former the re- 
fonn of the Lords was offered: while, if 
the iron and steel plan could be worked 
out, the government would be nearing the 
last two years of its term before it was in¬ 
troduced, and therefore it was necessary to 
defeat the power of the Lords to suspend 
a bill for two years. But there w\as a sec¬ 
ond reason for the change. After the Com¬ 
mons, in August, 1947. gave the govern¬ 
ment strong powers to deal with the 
economic crisis, it adjourned for the 
summer, and thus the opportunity of im¬ 
mediate debate on the government's rules 
and orders was postponed. The House of 
Lords decided that it would sit in Septem¬ 
ber, by itself if necessary, to debate the 
government's measures. It could, using its 
own rights, have vetoed the rules and or¬ 
ders. This raised important constitutional 
issues and was a direct challenge to the 
government. It may have been in the na¬ 
tional interest; it certainly was in the 
party interests of the Conserv'alives. The 
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goverrinu’nt did not forget, this. Hence the 
introduction ot the bill. 

'I'hc arguincnis lor the reduction of the 
veto power of the House of I..f)rcls were 
these. The will of the people imrst pre¬ 
vail, as expressed in the general election. 
For its economic policy, and even for over¬ 
coming the obstruction of the House of 
Lords, the government had a mandate. 
The economic and social planning on 
which the government was emharked re¬ 
quired orderly .sequence, and the various 
measures were urgent and (ontrihuied to 
the effectiveness of each other, rhercforc 
the governmeiu could not tolerate a dis- 
nipiion in lime or substance of ii.s pro¬ 
gram. Suspense was dangerous: hence the 
period of delay must be curtailed. In a 
democratic system there was no place for 
a second chamber which steadily favored 
one party only—the Conser\alive party 
—and was prompted by its leaders, in a 
sense, the constitution had betomc uni¬ 
cameral, since the House of Louis always 
sided witli the Conservatives. It was mon¬ 
strous that great power should l)e in tlie 
hands of a body that w'as not .subject to 
dissolution and election like the House of 
Commons. Why should a progre.ssivc gov¬ 
ernment have an effective ancl a.ssiired life 
of only three years, and a Conservative 
five years? It meant that a minority had, 
when it wi.shed, the right of government 
over the majority. It was the business of 
the Conservatives w’ho had been in office 
for the major part of the nearly forty years 
that had elapsed since the Act of 1911 to 
have reformed the Lords long ago, as en¬ 
visaged in the preamble to the Act. If it 
was true that in a democracy a revising 
chamber was valuable, and indeed, neces¬ 
sary, no case could be made for the exer¬ 
cise of a power to obstruct the government 
by a body founded on heredity. In any 
case, twelve months' delay was ample 
time for the Lords to revise and amend. 
All democratic countries had bicameral 
systems. 

The Conservatives complained, in op¬ 
posing the bill, that the work of the Lords 
had been valuable and so acknowl- 
edged.«3 'phey pointed out that the Parlia- 

Cf. especially ibid.. Cols. 57. 


ment Act allowed a Government to re¬ 
sume the stages of a bill, if after termina¬ 
tion of a Parliament, or resignation and 
dissolution, they were returned by the 
general election. Hence, if their iron-and- 
stecl project should have merit in it, and 
the people's will should endorse it, then 
a Labour government would have lost no 
lime, by having been held up for two years 
followed by an election. It was eraphasi/ed 
repeatedly that elections in Britain per¬ 
mit great ffiiriuations of party fortune, 
and that a very small majority of votes in 
(lie country could return a disproportion¬ 
ate majority of members in the Home. 
Some check on behalf of tlic people was 
therefore necessary to see that the “real," 
“permanent," “persistent" will of tlie 
nation was behind the legislation. I'liis 
argument was a mas.sive ])art of the Con¬ 
servative case, and Mr. Cliuuhill, leader 
of the opposition, made particularly strong 
play w'ith it. United with this contention 
were its analogues, that the power of gov¬ 
ernment was today so wide and pervasive 
of the national life tliat checks, revi.sion, 
delay, and deliberation were needed be¬ 
fore such power w’crc utilized. It was 
further urged that pressure groups might 
dominate a government from inside or 
outside, so that what appeared to be the 
majority's w’ill would, in fact, be a minor¬ 
ity view, which happened to pos.sess 
strategic strength at a given moment. Nor 
was this all. It was stressed heavily that in 
the last two years or so of a government's 
term, whatever the will of the people at 
the beginning, the effectiveness of the 
mandate begins to peter out. Therefore, 
it was essential that some institution in 
the state should be able to challenge the 
government, and if necessary force it to 
seek a new mandate in an election. For 
such a purpose a twelve months’ delaying 
power was insufficient. 

Most of the speakers on all sides agreed 
on the need for a revising chamber. But 
the Conservative arguments were weak¬ 
ened by a universal admission that the 
hereditary principle was untenable. Who 
were they to decide, as against an elected 
government, when tliat government was 
not reflecting the people’s will? But when 
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the attempt was made to discover a more 
acceptable basis for the composition of 
the second chamber, all political leaders 
were nonplussed. As for the argument that 
the engine of the popular will must be 
refueled by popular re-election, and 
forced into the process by a brake from 
the Lords, the Prime Minister, Mr. Attlee, 
concluded the second reading debate by 
saying: “He [Mr. Churchill], regarded 
that brake as essential, and the engine had 
to go to be repaired every five years for 
a Conservative Government and every 
two years when a Labour Government 
was in powder.** 

The Conservative and Liberal parties 
strongly pressed the claim that a consti¬ 
tutional reform as important as that of 
the Lords ought not to be pursued by the 
Labour government by the sheer use of 
its voting battalions. The matter ought, 
as in precedents for constitutional change 
(see p. 137 above), be submitted to an 
interparty conference for the exploration 
of an agreed solution. This, if achieved, 
would avert a conflict between the two 
Houses. The Labour government were 
responsive, of course, to this argument. 
An interparty conference, under the 
chairmanship of the Prime Minister, was 
convened early in 1948, the issue being 
the relationship of the composition to 
the powers of a second chamber. The 
conversations were arduous, inventive, in 
good faith, and in vain. An “Agreed 
Statement” was published (Cmd. 73S0) 
on May 4, 1948. The Liberals had, on the 
whole, sided with the Labour party. 

The Labour leaders had been prepared 
to concede more time to the Lords for 
the use of their powers of revision, the 
“period of delay,” as the phrase went. 
Instead of insisting on a span of time for 
complete passage of a bill over the heads 
of the Lords within twelve months from 
its second reading in the Commons, they 
offered a period of nine months from the 
end of the third reading. This was a 
considerable concession, since the second 
reading and the committee and report 
stages on a controversial bill (to be twice 
enacted) might be quite long, and in the 
fourth and fifth year of a progressive 


government’s term might cause it con¬ 
siderable parliamentary anguish. But the 
Conservatives demanded a halfway period 
between the two years of the Parliament 
Act and the one year of the government’s 
bill, that is, eighteen months. They were 
prepared to reduce this period, if they 
could have obtained the kind of reformed 
second chamber they had in mind. 

However, when it came to formulating 
the details of the agreed general proposi¬ 
tions regarding the composition of the 
reformed chamber, agreement was im¬ 
possible on the Lords’ terms which con¬ 
templated some partial survival of here¬ 
ditary rights. Nor could a way of imple¬ 
menting the proposition that “the re¬ 
vised constitution should secure that a 
permanent majority is not assured for 
any one party.” 

The irresoluble conflict came over the 
powers of a .second chamber: for Labour, 
a revising power, a short period of second 
thoughts, a body in which some legisla¬ 
tion could be introduced, w^ere genuinely 
appreciated (see. for illustration, Herbert 
Morrison’s speech at the annual confer¬ 
ence of the Labour party as reported in 
the official report, commencing page 211). 
But for such functions twelve months 
were enough. For the Conservatives, the 
function of a revising chamber was much 
further reaching: it was to check the 
Commons’ majority, to delay its work 
while public opinion w'as called in to 
defeat or modify the w^ill of the govern¬ 
ment of the day. Labour could not ac¬ 
cept such a period of delay, w'hich would 
ruin the fourth- and fifth-year prc)gram 
of a progressive government. Hence, the 
conference did not achieve the modifica¬ 
tion of the Parliament Bill of 1947 and 
the government’s intention to carry it 
through under the Act of 1911, against the 
will of the Lords,' il^ necessary. The Bill 
was introduced for the second time on 
September 20, 1948. 

It is necessary now to restate the pro¬ 
posals regarding a reformed composition 
of the House of Lords, and then to con¬ 
clude this account of an episode not yet 
itself concluded with some reflections. 
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The proposals (dependent on agreement 
on powers!) were as follows: 

The Second Chamber sliould he complemen- 
fary to and not a rival to the Lower House, 
and reform should be based on a modification 
of the House of Lords existing constitution as 
opposed to establislimcnt of a Second Chamber 
of a completely new type based on some sys¬ 
tem of election. 

The revised constitution should secure that a 
permanent majoiity is not assured for any one 
party. 

'1 he present right to attend and vote based 
solely on heredity should not l)y itself consti¬ 
tute a cpialiheation for admission. 

Mend)ers should be styled “Lords of Parlia¬ 
ment” and would be appointed on grounds of 
personal distinction or public service. I hey 
might be drawn cither from hereditary peers 
or from commoners who would be created life 
peers. 

Women should be capable of being appointed 
Lords of railiaiiient in the same way as men. 

The foregoing study of the status and 
proi)lem of the House of Lords was de¬ 
liberately pursued in detail in order to 
show the intractability of a situation in 
which a number of starkly contrasted 
conditions have to be given rational ac¬ 
commodation in an age as distracted in 
its social ten.sions as we have seen other 
constitution-making nations to be (p. 122 
ff. above). Here is an attempt to re-devise 
a second chamber where there is no fed¬ 
eral-state basis for it, right or wrong as 
that basis may be. It is then proposed to 
leave the present basis, which is heredity, 
and is untenable since the contemporary 
justification of political authority is repre¬ 
sentative and responsible. But some 
lords still demand heredity as at least a 
claim for an elected number of their own 
peers to be members of the second cham¬ 
ber. If, again, the elective principle is 
suggested, it is feared that a body with 
rival authority to the first chamber will 
arise, and confuse the public in the in¬ 
evitable controversies, as well as play 
havoc with the conduct of government 
and the enactment of promised legisla¬ 
tion. If the government of the day is given 
the power of appointing life peers, it is 
not difficult to guess the untenability of 
the principle, in the long run, of not 


shaping the second chamber to the advan¬ 
tage of one rather than the other party. 
Finally, though the reign of political par¬ 
ties and public opinion and the organi¬ 
zation and spirit of parliaincnlary pro¬ 
cedure, together, furnish guarantees of 
deliberation, care, and fairness to the 
minority, all parties in an age of vast 
legiwslativc activity acknowledge the possi¬ 
bility of error or haste in the first chamber 
and would like a second: the question is 
still, how composed and with whai powers? 
For long it will probably remain the 
present Lords, w^ith powers reduced as in 
the Bill of J947, anci in some years’ time 
there may come an exclusion of all but a 
few hereditary peers and inclusion of 
many life peers appointed by the govern¬ 
ment up to ii certain number by each 
government in turn. 

THE UNITED STATES SENATE**^ 

Something has already been said on the 
reasons for Ui; foundation of the llniied 
States Senate. It is necessary to add only 
some remarks on the problems arising out 
of its o]>eiation. 

(1) It is substantially more powerful 
than the House of Representatives 
(though its members, one ilnrd every two 
years, are elected for the period of six 
years as compared with what is always 
thought to be the more popular House, 
elected at intervals of two years). For it 
has not only the power of legislation equal 
to that of the House. Its authority to 
amend financial legislation which, by the 
constitution, must commence in the 
House, has been construed by it to be 
a plenary power to remake the budget 
sent up to it. By substitutions for original 
proposals made by the House, it is as 
much master of the financial provision of 
the nation as the House. And owing to 
its composition and operation, it is even 
more powerful. 

Besides this, it has the power of assent¬ 
ing to or rejecting the Presidential nomi¬ 
nations for offices not subject to civil ser- 

<■•*» C. H. Haynes, 7 '/it' Senate of the United 
States: Its History and Practice (Boston, 1938), 
and p. 183 above. 
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vice.®» These are still very many: and all 
the high appointments, the heads of de¬ 
partments, judges, ambassadors and minis¬ 
ters, are in its hands. In the balance of 
power which establishes itsell between the 
two assemblies, and between the Senate 
and the President, this appointive power 
not only governs who sliall be entrusted 
to administer tlic laws, hut is a pawn in 
the give-and-take which decides policy. 
The Senator with patronage has infiueitce 
wnth the House of Representatives’ con¬ 
tingent from his own state and party. In 
addition, the prestige and power stemming 
from the authority to accept or reject 
treaties, with access, therefore, to a part 
in the President’s conduct of foreign 
polity, is also of special potency in the 
status of the Senate.®® 

(2) Being so much smaller than the 
House, the Senate has not been obliged to 
swathe and tangle itself in limitation of 
debate or closure. Unanimous consent is 
required to stop a Senator from obstruct¬ 
ing the work of legislation and adminis¬ 
tration. By continuous talking, without 
discipline for irrelevance, filibustering is 
possible.®’’ This enables any individual or 
sectional minority to block legislation by 
the simple device of seizing on a time 
when the majority are keenly intent on 
passing important and urgent legislation. 
Thus the year’s appropriations and va¬ 
rious war measures have been held up, 
in order to prevent the reduction or abo¬ 
lition of the poll tax used by Southern 
Democrats to prohibit Negroes from ex¬ 
ercising their constitutionally guaranteed 
right to vote, and more substantially to 
establish all the civil rights for the 
Negroes. Amplitude of debate does 
permit the Senate to debate at any time 

«« Cf. A. W. Macmahon, ‘•Senatorial Confirma¬ 
tion,'* Public Administration Review, Autumn, 
1945. 

••Cf. Q. Wright, The Control of American 
Foreign Relations (New York, igss): W. S. 
Holt, Treaties Defeated by the Senate (Balti¬ 
more, 1933); D. F. Fleming, Treaty Veto of the 
American Senate (1930); £. £. Denison, The 
Senate Foreign Relations Committee (Stan¬ 
ford, 194s). 

er F. L. Burdette, Filibustering in the Senate 
(Princeton, 1940). 


the every day actions of the execu¬ 
tive.®® a necessary and useful function, but 
not one that needs to be accomplished by 
this forum in this particular setting of 
procedure. 

(ij) In view of these extraordinarily con¬ 
siderable powers, the composition of the 
Senate has been irequently assailed. In 
the first place, to placate the South, and 
effect the great com promise lie tween the 
small states (then) and the large states 
(then), all states were given an equality 
of represeniaiif>n—two each—in the Sen¬ 
ate. It was stipulated that no slate might 
be deprived of its equality, even by means 
of amendment, without its consent. The 
growth of the Republic from thirteen to 
forty-eight states has produced some very 
serious anomalies in the balance of power. 
Thus, Nevada (favorite case) with 110,000 
population has the same representation 
as New York with nearly 14,000,000. New 
York, Pennsylvania. Illinois, Ohio, Texas, 
and California have together over 50,- 
000,000 people, but only twelve Senators 
together, or, with 12 per cent of the rep¬ 
resentatives, they have 40 per cent of the 
population. New England has 1.500,000 
less inhabitants than Pennsylvania: the 
latter has two representatives to that re¬ 
gion’s twelve. And so on. 

This produces a very disproportionate 
representation of economic and social 
groups. Can this be defended? Not very 
strongly, though a case may be made out. 
If the richer parts of the nation were not 
as rich as they are, they would not take 
the risk of carrying the sparser and poorer 
states along with them, with the power 
of taxation equally in the hands of the 
latter. They can afford it, though they 
may grumble at the charge put on them 
by the silver-producing states, whose Sen¬ 
ate votes forced the United States Treas¬ 
ury to buy their silver. No one has yet 
adequately analyze the real effect of the 
strategic application of the disproportion¬ 
ate vote of the minority-population states. 
But it seems not to have been seriously 
aimed at the disadvantage of the rest. It is 

®8 Lindsay Rogers, The American Senate (New 
Yuik, igafi). 
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a fact. also, that the representation of 
some of these states is split by partiesr—one 
Senator Republican, one Democratic— 
which reduces the effect of their votes as 
states. So far, habit has closed the eyes 
of people in the states that pay in taxes 
and moral forbearance for the overrepre¬ 
sentation o( the puny states. 

If something is lost in equity to the 
populous states by equal representation, it 
must still be considered that, perhaps, 
their voting power gives to the less popu¬ 
lous ones a lever against their being ig¬ 
nored in so extensive and diverse a land, 
the parts of which are not known per¬ 
sonally to the representatives from other 
states. With so vast a territorial span, there 
is a strong case for the power of a state to 
protect itself from complete misunder¬ 
standing or roughshod treatment. 

(4) What is more parlous is the inability 
to break a deadlock between the two 
Houses except by the appointment of 
conferees to negotiate and report back an 
agreement. In secrecy these conferees 
arrive at bargains so late in the session that 
the full representative bodies themselves 
cannot redebate the issues,®® This is far 
from representative and responsible gov¬ 
ernment. The law of August, 1946,^® to 
amend the procedure and committee prac¬ 
tices remedies this to the extent of setting 
up a joint committee on budget (sec. 138). 
and of not permitting conference commit¬ 
tees to report on matters not committed 
to them by either House. 

THE FRENCH SENATE 

We saw earlier in this chapter that the re¬ 
cruitment of the French Senate in the 
Third Republic embodied a triple basis: 

(1) a higher age qualification for senators 
than for members of the lower house; 

(2) a long term of office—nine years com¬ 
pared with the four years of the Chamber 
of Deputies; and (3) indirect election based 
on local government bodies with the rep- 


®» Cf. A. C. McCown, T/te Congressional Con¬ 
ference Committee (New York, 1927). 

TO Public Law, 601: Legislative Reorganiza¬ 
tion Act. 


resentation designedly favoring the vil¬ 
lages and small towns. 

What were the effects of this mode of 
recruiting the Senate? On the whole, it 
produced what was intended by the Cen¬ 
ter parties: a body, not antirepublican, 
yet of a conservative nature. Every one of 
its ingredients served to produce this re¬ 
sult. 

Age and Conservatism, It has ever been 
the belief of legi.slators that age will pro¬ 
duce maturity of judgment and obstruct 
rash innovation.T^ W^e shall later see in 
what respects this object has been at¬ 
tained. It is more difficult to show a direct 
causal relationship between age and be¬ 
havior, for there were other causes of the 
French Senate's deliberate slowness. We 
cannot isolate the effects of age, but we 
can say that age was more represented in 
the Senate than in the Chamber of Depu¬ 
ties. The minimum age was 40; available 
statistics to 1939 show that the actual aver- 
age age of senators was a little over 60, 
while the deputies appeared to be an aver¬ 
age of 50 years of age. 

I'herc are certain usual accompaniments 
of age: marriage, family, profession, prop 
erty, experience, and physical change. 
Older men and women come to be satis¬ 
fied with themselves: this is a powerful in¬ 
fluence on their social complacency. 

Whether the main cause is to be found 
in experience or physical change, there is 
no doubt that legislators act rightly in es¬ 
tablishing a higher minimum age for sen¬ 
ators than for members of the lower cham¬ 
ber, if their intention is to secure 
conservatism. But the gap in age must be 
large, at least a score of years. Yet there is 
no exact correlationship between age and 
conservatism in each case or in general; 
and it must be remembered that the age 
of members of any lower house is itself 
ap* to be rather high. 

A Long Term, Election to the French 
Senate of the Third Republic was for 
nine years. The senator did not need to be 


Ti For example, the following countries have a 
minimum age-limit for members of the second 
chamber: Czechoslovakia, 45; Poland, 40; Bel¬ 
gium. 40; Canada, 30; South .Africa. 30; Irish 
Free Slate, 30. 
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constantly concerned for the views of the 
electors, and though many strokes of his 
authority might be unpopular in nine 
years, they would be forgotten; nor was 
he, like the deputy, compelled even at in¬ 
tervals of four years to prepare an elec¬ 
toral profession of faith. Now it is impos¬ 
sible to argue directly from this duration 
of the mandate to conservatism: the bet¬ 
ter generalization is that the Chamber of 
Deputies and the Senate were never in 
exact accord in their opinions, since each 
had been constituted by different states of 
mind in the country. A senator at the end 
of his term was already five years behind 
a contemporary deputy at the end of his: 
and there was a nine-years* difference be¬ 
tween the end of a senator’s term and the 
beginning of a deputy’s. The distance was 
even greater, for the senator did not owe 
his election to an immediate canvass of 
the people, but to bodies who themselves 
might already have been in office three or 
four years. But this is an eternity. In social 
legislation in particular, our time moves 
rapidly, and where popular election exists, 
even the most conservative political par¬ 
ties have been obliged to outbid the pro¬ 
gressive parties. We can safely conclude 
that the nine-years* term, together with 
the leeway in time contributed by election 
by elected bodies, accounted for the di¬ 
vergence of opinion between the two 
chambers. That is not all. There were im¬ 
portant “landslides" of votes for the first 
chamber from one election to another. 
These affected the composition of groups 
and cabinets; and it was often upon a 
subtle difference in composition, to the 
extent of a few votes, that differences be¬ 
tween two elected chambers depended. 
Only by a rare accident, then, was there a 
coincidence of strength in the Chamber 
and the Senate. The normal condition was 
dissonance; and the method of election of 
the Senate, together with the weakness of 
party organization in its elections, ag¬ 
gravated this dissonance. But this did not 
always mean the conservatism of the Sen¬ 
ate and the progressivism of the Chamber; 
it meant only dissonance, and sometimes 
the Senate, as between 1920 and 1930, was 
on occasion (during the time of the bloc 


national and after 1924) more liberal than 
the Chamber.^2 Until World War I, how¬ 
ever, it was more conservative, and this 
persisted almost entirely through the in¬ 
terwar years. 

Nor is that all. Senators were frequently 
re-elected, as a matter of course, and some 
served for very long periods, with two re¬ 
sults; increase in the distance in opinion 
between the Chamber of Deputies and 
the Senate, and enhancement of the 
knowledge of affairs and prestige of the 
latter. 

Indirect Election. The Senate derived 
from indirect election: the public at large 
had little contact with the senator. The 
bodies which elected were small compared 
with the open constituencies of the Cham¬ 
ber of Deputies, and they were scattered 
—a handful in a large area, an average of 
something over one thousand.'^® The sen¬ 
ators were themselves men of some ex¬ 
perience in government, and acquainted 
with the arts of electioneering. There was, 
therefore, no question of crowd rhetoric 
or the undue predominance of the desir¬ 
able over the possible. As a rule, speeches 
were made to the electoral body assem¬ 
bled, only on the actual day of the elec¬ 
tion, and then by the various candidates 
in turn. Their experience, in fact, tended 
to make them more conservative, more 
official-minded and negativing, than the 
ordinary conserv'ative citizen.- Eminence 
of a kind was required; there had to be 
more than the average qualities which 
impress the average voter. Persons elected 
in such wise and on such assumptions are 
certain to insist upon their power and 
dignity. The campaigns of a senator were 
restrained and continuous; as a mayor, or 
departmental councilor himself, or as a 
deputy or, already a senator, he won little 
favors for the communes, was festive and 

rsCf. J. Barlh^lemy^ Le Gouvemment de la 
France (Paris, 1919), p. 67, and compare the 
defeat in December, 1950, of the Tardieii min¬ 
istry, which was not upset in the Chamber of 
Deputies. 

78 E.g. in 1927, the smallest was Alger, with 
280 delegates from the communes, and 33 of 
the other classes of electors; in Hautes Alpes, 
276 and 58 respectively; in Gironde, 1187 and 
120; and Ni^vre, the largest, 2346 and 160. 
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generous with the kind of treating which 
cannot be brought home on so coiisider- 
abJe a stale and so directly that the elec¬ 
tion will be invalidated. Since the elec¬ 
toral body Avas comparatively small, all, 
or at least the more influential, could be 
personally canvassed. Each vote was very 
important in such a body. An absolute 
majority was neces.sary to election: and on 
the occasion of second and even third bal¬ 
lots, the maneuvers and intrigues offered 
an extra entertainment, viri romprisM 
I’hus when Pierre l.aval had been re¬ 
jected by his constituency for the Cham¬ 
ber of Deputies, his more refined qualities 
of “politicking* secured him a seat in the 
Senate—the price, persistent button-hol¬ 
ing. 

The constituent of the Senate which 
gjive it the surest proclivity toward con¬ 
servatism was the distribution of votes in 
the electoral bodies. The composition w^as 
revised in 1884 in order to av<jid the pre¬ 
dominance of the smallest rural com¬ 
munes. But the Chamber of Deputies and 
the Senate were not prepared to endow 
radicalism w'ith more power than could be 
helped. In other words, they chose a way 
between, putting the chief power into 
the command of the tow’nships of between 
4000 and 5000. This is easily seen from the 
distribution. 

No place could send more than tw'cnty- 
four delegates, save Paris. But any com¬ 
mune with over 60,000 inhabitants and 
more had only four times as many dele¬ 
gates as communes with between 2500 and 
g500 inhabitants, and not quite three 
times as many as places between 
10,000. For larger rises in population from 
2500 and upward, there was only a uni¬ 
form increase of three delegates per stage, 
even where that was as many as 20,000 (at 
the point 10,000 to 30,000). Barth^lemy has 
shown, statistically, how unfair this method 
of election was, judged by the principle of 
the equality of voters. Lille, for example, 
had s 16.000 inhabitants and sent twenty* 
four delegates, while twenty-four villages 
near it had together 4000 inhabitants and 

741927, 112 serving the first term; 147 the 
second; 36 the third; 12 the fourth; and 3 the 
fifth. 


sent twenty-four, and this with the twelve 
contributed to by tivelve places with 6600 
inhabitants, caused Lille to be quite out¬ 
voted. Of 945 senatorial electors in the 
Department of the Seine, Paris has but 
110. "I'liis resulted in the predominance 
of about 75,000 (the total number of sen¬ 
atorial electors) middle bourgeoisie, offi¬ 
cials, proprietors, merchants and manu¬ 
facturers of middle-class status, and pub- 
licists. 7 ® Its adversaries were able to say 
that it constituted an assembly without 
the principle of life and without a sense 
of authority. Hence the importance which 
French politicians attached to the munic¬ 
ipal and departmental local elections: 
hence also the special attention paid by 
Socialists and Radical-Socialists and later 
the Communists to the municipal author¬ 
ities. The composition of the Senate was 
the fruit of a compromise between op¬ 
posed theories, the result of an empirical 
transaction. Parliamentary critics have 
blamed the Senate’s derivation for its slow¬ 
ness in economic and social legislation. 

Owing to various circiiinstances, the 
Senate was a goal that forcefully lured 
the ambitious deputy. The senatorship 
rounded out a political career. In 1910, 
thirty-two ministers and ex-ministers sat 
in the Senate; in 1925-26 and in 1928 
there were fifty-two. Despite its member¬ 
ship and constitution, the Senate still 
claimed close alliance with the people. 
Though somewhat removed from the peo¬ 
ple, the Senate held a light grip on the 
constituents, and senators compelled the 
deputies to pay tribute to them by con¬ 
cessions in policy. 

Further, its origin in electoral colleges 
consisting mainly of local government 
councilors made local government itself a 
channel of access to the Senate: thus, in 
1930, 137 senators had been councilors- 
general (i.e. of the department), and 104 
had been mayors of communes. 

The Senate, then, had a constitution 
which gave it a curbing, deliberate, de- 

73 J. Barth^lemy, R^istances du S^nat," 
Revue du Droit Public (Paris, 1913). Other 
figures and facts to the same effect are given 
in M. Billecard, De la Mode du Recrutemeni 
'du Senat (these, Paris, 1912), p. 84 ff. 
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celerating bias and the substance as well 
as the consciousness of power. Whether it 
is more conservative, or for the time more 
liberal, it is different from the Chamber. 

The Powers of the Senate. What were 
its powers and how did it use them? Apart 
from its position as a high court of justice, 
the Senate’s constitutional powers were 
three: the partial or total revision of I>ills 
emanating from the Chamber of Depu¬ 
ties and the initiation of bills; coopera¬ 
tion in finance bills which must be intro¬ 
duced in the Chamber of Deputies; and 
control over the government. 

Now, these were powers of real moment 
and exercised with decision and effect. 
For the ultimate fact was that the Cham¬ 
ber of Deputies had no power to compel 
the Senate to send back its bills in the 
shape it desired unless it could persuade 
that body that the electorate was, by a 
majority, continuously favorable to and 
even insistent upon its policy, or unless it 
could throw over into the Senate the grap¬ 
pling irons of party. It w^as only possible 
to do the first after the lapse of something 
like a decade from the original introduc¬ 
tion of a bill. As for the second, party— 
which meant so little in the definition of 
attitude in the Chamber itself—this did 
not establish a discipline causing deputies 
and senators to march along a common 
lcgi.slativc route. Even a small disparity be¬ 
tween the strength of the parties in both 
chambers—ten votes in one or two 
groups—could do all the damage. No gov¬ 
ernment could, therefore, be sure that the 
Senate would not reject or mutilate its 
bills, and none could be sure that when 
its administration satisfied the Chamber 
it would equally satisfy the Senate. Fur¬ 
ther, owing to the fact that the Senate had 
not relinquished its power to reverse gov¬ 
ernments, and owing also to the strong 
element of individual careerism in French 
politics, senators were ready to join min¬ 
istries not supported by the rest of their 
party. Yet such a ministerial senator had 
no power to get the government's bill ac¬ 
cepted, for he had no party supporting 
him. The party relationship of Senate and 
deputies, then, was: a series of groups not 
firmly tied by agreement upon policy, but 


associating and falling apart on issues of 
the day. 

Now in other countries where senates 
exist—the United States, as we have 
shown, and Australia—a real duality be- 
tw'cen the two chambers is overcome by 
the agency of party organization: a com¬ 
mon electoral fight is fought. Or, as in 
Canada, the ruling party nominates 
enough members tf) overcome the recal¬ 
citrant nominees of its predecessors.*^® 
Some duality may yet exist, because no 
two bodies of men sitting separately, en¬ 
dowed with real power (be it ever so 
small) and having even the smallest di¬ 
versity of composition, produce the same 
legislative result. But such duality is not 
insuperable, or at least, it is siiperable in 
a comparatively short time. The duality 
of the legislative assembly in France 
could not be overcome easily, or in a short 
lime. For it reposed upon a basis of group 
independence so strong as to be almost 
indistinguishable from personal independ¬ 
ence. T his personal independence was of 
such a quality in the Senate as to be readily 
converted into that kind of group esteem 
which is eager to make its authority felt— 
in this case, as a spirit which almost al¬ 
ways denied. 

T'here was very little, then, to bring the 
Senate into consonance with the Cham¬ 
ber: only a strong government, its long 
persistence in a policy, and the clear ver¬ 
dict of the polls at recent elections of 
the Chamber and the Senate could do 
this. And there were cases—^like that of the 
fight for electoral reform until 1913, and 
of women’s suffrage until World War II, 
and many proposals for social security— 
where no effective consonance was pos¬ 
sible. But we must not forget that French 
cabinets contained on an average three or 
four members (in a total of about twelve) 
from the Senate. 

Ordinary Bills. Let us see how the Sen- 

Cf. R. A. Mackay, The Unreformed Senate 
of Canada (Oxford, 1928), Chap. IX. Cf. R. 
McGregor Dawson, The Government of Can¬ 
ada (Toronto, 1947), Chap. XV. 

77 Relatively, of course, to French conditions. 
1 am con.scious of the disillusioning and dis¬ 
concerting realities latent in this customary 
phrase. 
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ate works in each oi its three main func¬ 
tions. All depended on the power of the 
Chanihei of Deputies to cause the Senate 
to bring the matter to debate and decision. 
But the Chainbei of Deputies liad no legal 
power to compel the Senate to proceed to 
the discussion of a bill.'^** It had only the 
psychological power of demonstrations in 
the Chambers and in the country, and 
the inlluence of those ministers, perhaps 
of the prime minister himself, who be¬ 
longed to the Senate and could exert it. 

Further, ministers, wdieiher members of 
the Senate or not, had the right to spezik 
in both Chambers. While neither chamber 
had the right directly to criticize the work, 
the prexedure, or the members of the 
other,^^ it might pass resolutions begging 
the government to urge it onwards. Pierre 
sums up the experience of the Chamber of 
Deputies in regard to attempts to praise 
or blame the Senate in a manner which 
tnakes very plain the gulf between the 
Chambers:®® 

The mechanism established by our constitu¬ 
tional laws would be falsified if each of the 
assent lilies which divide between them the 
legislative power did not deliberate in full in¬ 
dependence, if the acts of the Senate or of the 
Chamber could at any time be cast into the 
balance of the votes of the Chamber or of the 
Senate. For the assemblies as for individual 
persons, there is an interior as Avell as an ex¬ 
terior court of conscience. In the interior one. 
Senators and Deputies can place whatever im¬ 
portance they wish upon projects which have 
been introduced or resolutions passed in a 
body other than that in which they sit. In the 
exterior court the Senators and the Deputie.s 
must regulate their conduct entirely accord¬ 
ing to the manner in which they conceive the 
public good. The balance of power would be 
up.set if arguments drawn from the attitude 
or resolutions of one House were used in the 
parliamentary debates of the other: one would 

78 Cf. E. Pierre, Traitd de Droit, Politique et 
Parlemeniaire (Paris, 1922. and Supplements), 
Vol. IIr, p. 1609: "The right imparted to each 
assemliiy of reject ing a proposit ion or a project 
of the law adopted liy the other assembly is not 
limited by any constitutional or procedural 
text; in consecjiience, a project often voted by 
one of the two Cliamhers can be indefinitely 
repulsed by the other.'* 

Ibid., Vol. I, para. 681. 

80 ibid., paras. 826, 827. 


cultivate the habit of voting by complaisance 
or by hostility, instead of voting in the sole 
interest of the community. 

So much for form. But. in fact, the 
Chamber acquired the power to press 
the Senate, by resolutions of this nature: 
“The chamber, the issue of universal 
suffrage, faithful to the principle of the 
representation of minorities affirmed by 
its votes of 5th July, 1911, and 1st July, 
1912, and rejecting any adjunction 
thereto, adjourns until Tuesday.’* The 
rule that one chamber could harass the 
other by debates on the same subject 
as those under its consideration was over¬ 
come by resolutions wdiich could be de¬ 
bated, apparently directed to the govern¬ 
ment but in reality intended to impress the 
other chamber. Thus: “The Chamber in¬ 
vites the government to sustain before the 
Senate, in the matter of the personnel of 
w’orkers and employees of the railways, 
the solutions which approximate closest 
to the votes already given on several oc¬ 
casions by the Chamber of Deputies, espe¬ 
cially that of the 14th November, 1901.“ ®i 
It might also urge the Senate to continue 
its good works. lest it fall from grace. The 
Chamber might be more urgent and in¬ 
vite action. 

The Senate did not allow its constitu¬ 
tional right of revision and rejection to 
lapse. It even converted a power originally 
used only for financial bills, which con¬ 
tained so many unwise and disconnected 
clauses, into a weapon for dealing with 
ordinary bills: “disjunction.” The obnox¬ 
ious clauses of a bill are simply disjoined 
from the text by the Senate: they are not 
commented upon, but are ignored: thus 
they are neither accepted, nor rejected, nor 
amended. 

To what effect did the Senate use its 
powers in ordinary laws? Great govern¬ 
mental measures were fully amended and 
rejected and this in a particular direction 
which we may, remembering the distinc¬ 
tions established in the analysis of party 
policies, call conservative. It retarded the 
projects for the weekly holiday for work- 
css, for reducing the legal hours of labor. 

Ibid., Vol. Ill, para. 1015. 
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for workers* pensions, for state railroad¬ 
men’s pensions, for income tax, for pro¬ 
portional representation; it sternly re¬ 
jected woman’s suffrage, projects for taxes 
on business, rent restriction; it was ada¬ 
mant against the recognition of civil ser¬ 
vice syndicates. It rejected a woman’s suf¬ 
frage bill on November 21, 1922, and also 
a bill of minor importance, creating an 
unpaid High Commissioner to deal with 
housing. Under the pressure of emergency 
and electoral trends, it accepted the Blum 
Popular Front “New Deal" measures: the 
forty-hour week, collective ivage agree¬ 
ments, paid vacations. But it weakened the 
law to control the Bank of France. Finally, 
after a year of determined hostility, it 
overthrew the Blum government in June, 
1937, by refusing to grant the strong finan¬ 
cial powers necessary to deal with the con¬ 
sequences of the former reforms and the 
critical economic situation: exchange con¬ 
trol, government loan, change in the par¬ 
ity of the franc, nationalization. Blum was 
again overthrown in April, 1938, when his 
finance bill was rejected.®* 

It is rather difficult to place the actions 
of the Senate crudely in the “conservative’’ 
category. Their aspect is dependent on the 
character of the Chamber of Deputies for 
the time being, and the commotion of 
ideas and personalities in the nation. 
Thus, between the advent of Flitler and 
World War II, the Senate was more 
amenable to social legislation than ever 
before, though with reluctance. But in the 
earlier part of that period it was a center 
of resistance to fascist and communist ex¬ 
tremes. Is it “conservative’* or is it “lib¬ 
eral** to be anticommunist? When it emas¬ 
culated M. Blum*s bill for the limitation 
of the libellous and violently defamatory 
tactics of the French press (a reform long 
overdue), was it “liberal** or “conserva¬ 
tive*’? Furthermore, in the field of foreign 
policy, the Senate was rather more na¬ 
tionalist than the Chamber, which was 
more flexible. In particular, the social 
divisions of the French between the rise of 
Hitler and 1940 were aggravated by the 

®2 A. Soulier, Vlnstahiliti Ministerielle (Parts, 
> 939 ). P- «« 4 ff- 


Senate, which, when that dreadful choice 
was thrust on Frafice, more and more 
favored Flitler, and less and less the 
Franco-Soviet alignment. When a robust 
answer was made to Mussolini’s territorial 
claims on France at the beginning of 1939, 
156 Socialists and 72 Communists voted 
against Mussolini in the Chamber, but the 
Senate had only 13 Socialists and 2 Com¬ 
munists to stand up against the 287 votes 
in favor. 

Finance Bills. The financial powers of 
the Senate were just as important as its 
power in ordinary legislation except that 
it had no right of initiation, a power 
which, as in every democracy, was re¬ 
served to the lower house. As the most 
eminent of all French constitutional law¬ 
yers and political scientists, J^*ze, says—the 
real question was not one of the interpre¬ 
tation of the text, but a question of po¬ 
litical and social power (force). The text 
runs: “The Senate has, concurrently with 
the Chamber of Deputies, the initiation 
and the confection of laws; however, finan¬ 
cial laws must be, in the first place, pre¬ 
sented to the Chamber of Deputies and 
voted by it.** This only meant, argued 
those who wanted a powerful Senate, that 
priority alone was given to the Chamber, 
but not decisive power: the Senate had a 
complete amending power—authority to 
amend so severely as to reject, or entirely 
to remodel. Further, the elective origin of 
the Senate gave it a right which perhaps 
might not be accorded to nonelective 
bodies. However, its mode of election gave 
the advantage to the propertied classes, 
and caused a large opposition not to trust 
its maneuvers, and certainly not to accept 
its economic and fiscal doctrines. Never¬ 
theless, the Senate became the defender of 
republicanism against other forms of rule, 
and the repetition of the Seize Mai never 
occurred. Deputies and ministers have 
found their way into the Senate: consider 
such names as Bourgeois, Moline, Dupuy, 
Clemenceau, Ribot, Pichon, Poincar^, 
Barthou, Doumer, Millerand, Laval, Ley- 
gues. Finally, the Chamber of Deputies 
was not fully trustworthy alone in matters 
of finance—it had not the expertise or the 
self-control to make a proper budget in 
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rJi(* proper time. Naturally, when the Sen¬ 
ate was obstinate, the Chamber usually 
gave way, for it was not strong enough in 
the country to insist successfully, and 
knew it. When M. Blum was overthrown, 
he argued that the will of universal suf¬ 
frage ought to be respected—but in vain. 
I he Chamber was not sufficiently solid for 
him. Governments have not seldom in¬ 
duced the Senate to insert or omit appro¬ 
priations which the folly of the Deputies, 
not held in check by suitable rules of pro¬ 
cedure, had mishandled.**-* 

The Senate therefore acquired impor¬ 
tant financial powers, extending not only 
to the actual budget but to laws with im¬ 
mediate financial consequences—as cus¬ 
toms laws, and laws imposing any kind of 
taxes or regulating loans. 'I'hc rule did not 
include laws causing expenditure, and 
thus the Senate had a power to initiate 
such legislation.**^ In financial laws other 
than the budget, the Senate had complete 
rights to modify the projects of the Cliam- 
ber; that is, it could accept, reject, reduce, 
or increase the credits voted by that body. 
For example, in 1920 the Senate seriously 
amended the income tax proposed by the 
Chamber of Deputies. The Chamber con¬ 
ceded the right to reject any expenditure, 
and the right to reject any tax which ap¬ 
peared excessive. But it denied the right 
to substitute its initiative for that of the 
Chamber or the government in order to 
vote increases of any expenditure or tax¬ 
ation. 

I'he Senate seized the opportunity to 
vindicate its rights. Its protest is of first- 
class importance;**® 

Not only do the constitutional laws assert 
nothing of the kind, but jurisprudence, more 
rigorous than the texts, has never reduced the 
financial prerogative of the Senate to this 
point. . . . The importance and the com- 

sfl Gaston J^:ze, Le Budget (Paris, 1922): Pierre, 
op. cit., Vol. I, p. 605. 

84 For a more detailed discussion see F. Goguel, 
Le Role financier du Stfnat Francois (Paris, 
* 937 )- See also L. Rogers, “M. Blum and the 
French Senate,*’ Political Science Qiiarterly, 
September, 1937. 

80 Report, June 9, 1920. D.C. No. 1032, and 
Chamber debate of June 15, 1920, Journal 
Officiel, D^bats, p. 2134. 


plexity of the laws require that they shall be 
submitted to the free deliberation of the two 
Cham hers. ... It is necessary today more than 
ever, for there cannot be loo much labor or 
ability of all the representatives of the coun¬ 
try to bring to the budget the considerable 
resources of which it has pressing need and to 
divide the burden ccpiitably among the body 
of taxpayers. 

The (Chamber of Deputies had the in¬ 
itiative in the matter of taxation laws; but 
the Senate cannot transfonn a tax voted 
by the Chamber “in such a fashion that it 
becomes in reality a new tax affecting tax¬ 
payers other than those included in the 
text of the Chamber of Deputies.” 
'Fhcre were no other restrictions upon 
the Senate's rights regarding fiscal laws. 

This report was drafted by Doumer and, 
having regard to his financial ability and 
substantial political talents, not to add his 
fine character,**^ ive can understand why, 
when such men were in the Senate, the 
Chamber could not win and made conces¬ 
sions to Senatorial claims. However, the 
Senate’s power was the subject of a battle 
in which the fortunes swayed now to this 
side, now to that, from 1875 to 1940. It 
favored the Senate: but the issue was still 
open. 

Control Over Administration. We come 
to the third of the Senate’s functions: its 
control over the administration, exercised 
through the medium of its control over the 
ministry. Its authority was derived from 
the constitution:**** “Ministers are col¬ 
lectively re.sponsib]e before the Chambers 
for the general policy of the government 
and individually for their personal acts.” 
On a number of occasions the Senate was 
able to enforce its will by the threat to 
use the power implied in this clause, and 
sometimes it actually overthrew govern¬ 
ments. If the power rested it never slept; 
it was always one which governments had 
to take into their serious calculation. It 
gave the Senate the sanction requisite for 
the insistent claims of its commissions to 


88 June 18,1920, S^nat, Documents, No, 250. 

87 Some account of Doumer is given in (anon.) 
Ceux qui Nous Mcnent (Plon, 1922). He was 
afterwards President of the Republic. 

8« l.aw of February 25. 1875, Article 8. 
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question ministers and officials, and even 
to arraign them. True, ministers appeared 
less often in the Senate than the Cham¬ 
ber; true also, that the premier was but 
rarely a senator. But a power resided in 
the Senate, and ministers could not reduce 
their presence beyond a safety line. And, 
further, a senator was usually made Garde 
des Sceaux, which office carried with it, 
conventionally, the vice-premiership. 

The early republican chiefs like Gam- 
betta and Ferry had emphatically enunci¬ 
ated the doctrine tliat only the Chamber 
had the right to cause a ministry to re¬ 
sign.The question came to a head in 
1894 in an interesting situation. The elec¬ 
tion of iSqt; had caused a defeat of con¬ 
servative groups and a lai^e victory for 
radical and republican (that is, the liberal- 
conservative) groups. But the situation of 
the Chamber and the country caused con¬ 
siderable parliamentary difficulties. At¬ 
tempts to govern with center groups or 
liberal groups failed, owing to the strength 
of the radicals and the socialists. These in 
common sought to obtain a progressive in¬ 
come tax, while the socialists sought to 
safeguard anarchists and socialists who 
were then uiging the “propaganda of the 
deed” from too rigorous prosecution. The 
Senate, full of conservative elements, was 
profoundly disturbed. Then a bomb was 
thrown in the Chamber of Deputies, Car¬ 
not was assassinated, and Casimir P^rier 
forced to resign the Presidency by reason 
of a virulent personal campaign against 
him in the press and at meetings of the 
extreme Left. A petty judge was removed 
from his duties by the Minister of Justice 
of the Bourgeois (Radical) cabinet, on the 
suspicion that he was not properly pursu¬ 
ing the guilty in the scandal of the South¬ 
ern railways.®® The legal forms necessary 
for the withdrawal of the case from him 
were not observed and the Senate took the 
offensive. It voted a resolution of censure 

Cf. A. Soulier, oO. cit., Part II, Chapter 11 ; 
1 . Devaux, “Le RAle du S^nat et la Responsi¬ 
bility du Ministyre,'* Revue du Droit Public 
(Paris, 1925), p. 653: L. Hubert, “Lcs Minis- 
teres devant le Syfiat," Revue de Paris, April, 

20 Cf. C. Seignobos in E. Lavtsse, Histoire de 
France Coniemporaine (Paris, 1921), pp. 184 ff. 


against the government by 156 and 63. 
Boutgeois answered that this was aimed 
at the government’s general policy (in par¬ 
ticular the progressive income tax). The 
Chamber supported him by 314 to 45. The 
Senate repeated its censure; and raised 
the question of its constitutional rights. 
The Chamber gave the government its con¬ 
fidence by a large majority, though some 
who had previously abstained from voting 
were now found ranged against Bourgeois. 
The Senate replied by a vote of 175 to 
59 in favor of the declaration that 

the Ministry argues that it may govern with¬ 
out the Senate. ... It assumes that ministerial 
responsibility cannot be involved before the 
Senate. We protest against this attack upon 
the clear dispositions of the laws of the consti¬ 
tution. ... We affirm our right of control and 
the responsibility of ministries before the two 
Chambers. 

But the Senate, nevertheless, did not sever 
diplomatic relations, as it were, with the 
ministry.®! This showed that the Senate 
did not really believe in its claim, for if 
it had, it would not have scrupled to force 
an open nipture, and to trust to law and 
opinion to support it. The struggle divided 
the country into those who were for con¬ 
servatism in government and those who 
supported a policy of social reform. 7 'he 
cry was on the one side **Vive le Sinat!" 
(at the fashionable Auteuil race course) 
and bos le Senatr in the Southwest of 
the country. Then the cabinet asked the 
Chamber to vote credits to send troops to 
Madagascar. They were accorded, and the 
Chamber was adjourned for the Easter re¬ 
cess. The Senate, now by itself, voted no 
confidence in the government, and ad¬ 
journed without voting the credit. When 
the Senate returned, the leaders of the 
three majority groups declared: 

Three times has the Senate refused its confi¬ 
dence to the Ministry, and that by consider¬ 
able majorities. However, in violation of the 
law of the Constitution, this Ministry has kept 
itself in office... we will not refuse the credits, 
but we cannot grant them to the present 
Ministry. 

21 Cf. Declarations Ministerielles (Paris, 1914), 
p. 82. The cabinet then included Senators. 
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the Assembly, then the latter would pass 
the bill. If the Council gave no opinion, 
then the Assembly would pass the bill. 
But if the Council disagreed with the 
Assembly, the Assembly would give the 
bill a second reading, and having done 
this, decide in its own right how much 
regard to pay to the advice of the Council, 
without further ado. Clearly, a very weak 
body. 

Against such a solution, the M.R.P., 
the Radical Socialists, and the Right and 
Center groups fulminated: being minori¬ 
ties in an age of socialist trend, they de¬ 
manded a powerful second chamber as an 
antibody. The M.R.P. and the Radical 
Socialists contended also that a bicameral 
legislature would be stronger than a uni¬ 
cameral—stronger in popular acceptance 
and in its relations with the executive— 
and that, by slowing up action, it would 
compel a search for compromises. The 
draft constitution was rejected; the second- 
chamber problem playing quite a part in 
the negative vote. “The regime of a single 
Assembly.** it was declared, “was an open 
door to adventure.” 

The second draft was accepted (dubi¬ 
ously, see p. 124 above), and it gives to the 
**Council of the Republic'* a more sub¬ 
stantial status. However, the general re¬ 
port of the Commission on the Constitu¬ 
tion clearly broke with the former powers 
of the Senate over the executive. Its re¬ 
port, presented to the Assembly by the 
rapporteur (M.R.P.),*^ rejected the idea of 
ministerial responsibility to both houses, 
because this had produced additional 
ministerial instability in prewar France 
—“one of the principal vices of the Third 
Republic.” 

Legislatively, the Council had a certain 
degree of power. Instead of the Parlia¬ 
ment’s being, as in the unsuccessful draft, 
the National Assembly only, the second 
draft declares (Title II, article 5): “The 
Parliament shall be composed of the Na¬ 
tional Assembly and the Council of the 
Republic.” 


Journal Officiel, August 2, 1946. 


It could have a membership of between 
250 and 320, and, according to the elec¬ 
tion law of 1946, it was 315. For the first 
two years of its existence the Council of 
the Republic was elected on an indirect, 
but much more democratic basis: the 
200 councillors (who rapidly called them- 
.selves “.senators”) representing metro¬ 
politan France were chosen by delegates 
themselves popularly elected on the basis 
of one delegate for 300 electors. This was 
the result of a compromise between the 
communists and the other major parties, 
according to which the communists agreed 
to an indirectly elected second chamber 
on condition that the first election would 
not be on the basis of an electoral college 
composed of local authority councillors. 
In 1948, a new electoral law was passed 
which marked a return, with some modi¬ 
fications in favour of large towns, to the 
tradition of the Third Republic. Rural 
areas became once more predominant in 
the electoral college. This change was felt 
even more at the level of the election of 
the Senate itself because, while smaller di- 
partements were to elect senators on a 
majority .system, larger d^partements had 
proportional representation: big towns 
could not swamp the country areas even 
in these departements. The communist 
view had been defeated, and the socialist 
view prevailed, according to which the 
Council of the Republic would be “a 
chamber of reflection** which would “ex¬ 
press the more durable, the more propor¬ 
tionate views” (Ramadier). 

According to the constitution, the Na¬ 
tional Assembly alone “voted** the laws 
the Council of the Republic merely giving 
an “advice.** This “advice** had, ^fore a 
reform of 1954, to be given within two 
months, after which time the National 
Assembly could decide alone. The Coun¬ 
cil of the Republic could not diminish 
revenue or increase expenditure and it 
had no power over the Government. How¬ 
ever, during the Fourth Republic, the 
Council increased its moral authority and 
even its formal powers, both by filling 
gaps left by the constitution and as a con- 
.sequence of the reform of the constitution 
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ivhich took place in 1954. Firstly, the 
Council of the Republic itself decided in 
its standing orders that it was entitled to 
"question” ministers, to debate the ques¬ 
tions and to vote after such debates: it was 
thus instituting an indirect form of cen¬ 
sure which could have a moral influence 
on the life of the government. Secondly, 
the reform of 1954 made it possible for 
bills to go to and fro between the two 
Houses, during a period of 100 days (the 
old naveite). Thirdly, and politically most 
important, the National Assembly was so 
divided and majorities were often so un¬ 
certain that the role of the Council of the 
Republic often became decisive: if it re¬ 
jected a bill adopted by the National 

TABLE j I—French Senate 


Communists 

Socialists 

Radicals 

M.R.P. 

Ind. Cons. 

U.N.R. (gaullisls) 


recovered the powers it had in 1940. It is 
once more elected for nine years, one- 
third of the senators retiring every three 
years. The electoral college has been only 
slightly modified in order to keep in line 
with the new electoral college created 
for the presidency (see p. 646), but the 
principle of election by local authorities 
has been retained: rural areas and small 
towns are represented on the electoral 
college out of proportion with the nu¬ 
merical strength of their population in 
the country\ Professor Duverger calculates 
that 53 per cent of the members of the 
electoral college represent 33 per cent of 
the population who live in local authori¬ 
ties of 1,500 inhabitants and less; the 41-5 


(Metroi*olitan France oni.y) 
Seats 


1956^^8 

'939 

16 

*4 

53 

48 

47 

51 

21 

29 

Bo 

85 

29 

21 

246 

248 


Assembly, it could happen that, on return 
to the National Assembly, the original 
majority had disappeared, or the govern¬ 
ment had fallen, or time was scarce. As a 
result the political influence of the Coun¬ 
cil of the Republic grew larger and it 
became once more customary for govern¬ 
ments to include a certain number of 
senators among their members. The 
constituents of 1946 had attempted to 
break the old Senate: they had already 
lost more than half of the battle when 
the constitution of 1958 restored almost 
all the original powers of the second 
chamber. 

The Senate of the Fifth Republic. With 
only one major exception, the Senate of 
the Fifth Republic (the old name of Senate 
has significantly been reintroduced) has 


per cent who live in towns of io,cx>o and 
over are only represented by 21*5 per cent 
of the electoral college (the figures for 
1948 were only slightly worse: 56 per cent 
represented 35-5 per cent in villages and 
16 per cent repre.sented 39 per cent in 
towns over 10,000). In fact the results of 
the election of the first Senate of the 
Fifth Republic showed almost no change 
in comparison with the last Council of 
the Republic of the Fourth; the U.N.R., 
which swamped the National Assembly, 
actually fell in the 1959 senatorial elec¬ 
tions. 

The Senate has been given powers equal 
to those of the National Assembly in legis¬ 
lative matters, except on one point: the 
Government can (but not private mem¬ 
bers) decide to stop the movement of a 
bill between the two Houses after a com- 
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plicaie<l procedure analysed below, p. 487, 
and ask the National Assembly to give a 
final vote which will override the decision 
of the Senate. In this sense, the Senate of 
the Fifth Republic is less powerful than 
that of the 'I’liird. But it may be that 
the difference will, in practice, prove for¬ 
mal. Conversely, the Senate is given equal 
powers U) the National Assembly for bills 
which the Government does not sup¬ 
port and for constitutional amendments. 
Furthermore, the Government cannot dis¬ 
solve the Senate, in contrast with what 
happens in Canada and Australia. 

Other chambers hi the Fourth and Fifth 
Republics. Actually, it is not altogether 
accurate to say merely that France is a 
bicameral .system of government, since 
four representative chambers have been 
established by the constitutions of the 
Fourth and Fifth Republics. One of these 
chaml)ers has. however, disappeared after 
one year of existence during the Fifth Re¬ 
public. I'wo have already been discussed: 
that is the Parliament, composed of the 
National Assembly and the Senate (Coun¬ 
cil of the Republic in the Fourth Repub¬ 
lic). Another body, composed of delegates 
from the vcx:ational groups of the Nation, 
is the Conseil Eronomique et Social {Con- 
seil Economique during the Fourth Re¬ 
public). It has an advisory staiu.s, it being 
chiefly optional for the government and 
the National Assembly to consult it; and 
yet there is a quasi-compulsory’ character 
afK>ut it. Its status and powers are dis¬ 
cussed later."** 

In addition to these assemblies, an 
Assembly of the French Union was insti¬ 
tuted by the Fourth Republic, renamed 
.Senate of the Community by the Fifth 
Republic. The first conception was to 
establish a legislative body in which the 
overseas possessions of France as well as 
Metropolitan France were represented, 
and the purpose was to draw together all 
the parts of France and above all to give 
colonial peoples a long-denied share in 


the building of the political will of the 
nation, indeed, to make them equal parts 
of a single nation. This original proposi¬ 
tion was supported by the Communists 
and the Socialists, but was more and more 
contested by the Center and Right and the 
M.R.P. I'he final result was Title VIII of 
the constitution, comprising articles 60 to 
72. Briefly, this CTeated a Presidency of 
the French Union, who was the Pre.sident 
of the Republic; the High Council; and 
the Assembly. The High Council was com¬ 
posed of delegates of the government of 
France and of the various overseas terri¬ 
tories accredited to the President of the 
Union. Its function was to assist the gov¬ 
ernment in the general conduct of the 
affairs of the Union. I'he Assembly was 
composed of half the members represent¬ 
ing mctro|K>litan France, and the other 
half of members from the overseas terri¬ 
tories. The latter were elt‘t:ted by the 
regional assemblies; the former, by two 
thirds by the National Assembly and by 
one third by the Council of the Republic. 
The Assembly met when convoked by the 
President: it had to meet when one half of 
its membership requested it. Its function 
was to examine bills and proposals sub¬ 
mitted to it, for its advice, by the National 
Assembly, or the government, or the gov¬ 
ernments of the associated states (that is, 
the various states under the suzerainty of 
the Republic). The A.s$embly had the 
power to express its opinion on resolu¬ 
tions submitted to it by any of its mem¬ 
bers, and if the Assembly approved, to 
instruct its secretariat to send them to 
the National Assembly. The Assembly of 
the Union could also .submit proposals 
to the government and the High Council 
of the French Union. All the resolutions 
referred to had to relate to legislation 
concerning the overseas territories. 

The constitution of the Fifth Repub¬ 
lic changed the French Union into the 
French Community but kept many insti¬ 
tutions in being under a different name: 
the President of the Union became Presi¬ 
dent of the Community; the High Council 
became the Executive Council and the 
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Assembly, the Senate of the Community 
(a dilTeicnt bt)dy from the Senate discussed 
above); a Court of Arbitration was the 
only new creation (art. 77 to 87 of the 
constitution of 1958). However, the ex¬ 
periment was short-lived. Under picssuic 
from the various African colonies which 
had become member States of the C^om- 
iriLiiiity. the Urench government had to 
agree, in iifio, to give full independence 
to all of I'lench Africa, including Mada¬ 
gascar, but excluding Algeria, still legally 
considered as an integral part of the 
French Kopiildic. I he C’ommunily did 
not disappear in name, l)iit the Constitu¬ 
tion was amended in order to etiablc inde¬ 
pendent Slates to remain part of it. As a 
restilt, the (juasi-federal organization col¬ 
lapsed: the Executive Canincil ceased to 
meet and the Senate of ilic Community 
had its last session in the spring of i()6o. 
Onlv the Cemrt of Arbitration rcMnains. 
bill, by the end of i9r)o, it had not been 
submitted an> dispute. 


CCJNCI.tJSlON 

Bkfore wc pass to a consideration of the 
power and procedure of first chambers, 
w'e must ask what our survey of second 
chambers teaches regarding them. We have 
seen that when there are two houses there 
necessarily follows a contest for power. 
Each house gets and keeps whatever it 
can. No exact prediction can be made of 
the final outcome of any specific consti¬ 
tution, for this is settled by the balance 
of power (social, economic, moral) in the 
cominuniiy, and this is so complex and so 
unhxable for any length of time ahead, 
that the nicest predictions are bound to 
be upset. If the houses arc built on differ¬ 
ent foundations, the differences inevitably 
produce consequences in the balance of 
power, w'hatever the intention may have 
been. Only party can overcome the differ¬ 
ence, but the very differences strain and 
break the unity of parties, by introducing 
a new corporate loyalty which collides 
with party. Even the same party, divided 
into two assemblies but stemming from 
different modes of election, supplies two 
different angles of vision. 

The question, then, is whether the com¬ 


plication of the constitutional machinery, 
the obscuring of ultimate power relation¬ 
ships, the disturbance of the unity of 
party, and the checks and brakes upon 
governmerii. are together worth the se¬ 
curity given by a second chamber. That 
security is of no value unless it implies the 
introduction of sobriety and wisdom into 
government. Suppose, however, that it is 
possible for the lower chamber to provide 
good sense, adequate rejnesentaiiveness, 
sober and conscientious debate and pro¬ 
cedure, inarure reasoning; then wlierc is 
the need for a second chamber, at such a 
cost? 

Of all political maxims, one is sound; 
it has the keenness of Occam’s razor: 
never create an institution when it is not 
necessary. If other institutions fullill the 
conditions of good government, a second 
chamber is not necessary. Whether such 
an institution should be set up obviously 
depends upon the answer w'hich each 
country can give to these questions: Are 
the deputies wise? Do the parties think 
out their programs ade(|uately, and are 
they sincere in their intentions? Is there 
a parliamentary scii.se of justice and tol¬ 
erance which will prevent persecution? 
How far is the lower chamber aided and 
rescued from the blunders of ignorant 
benevolence by the expert, professional, 
but democratically-minded civil servants? 
How far does the lower chamber possess 
and master adequate sources of informa¬ 
tion about tlie state of the country, do¬ 
mestic and foreign? How far does it com¬ 
mand a procedure which passes the laws 
after adecpiate thinking and debate, and 
in such style as to avoid internal contra¬ 
diction or erroneous record of legislative 
intention? 

These questions are answerable for each 
country from the facts we have already 
recounted; they will be even better an¬ 
swerable when we have analyzed the man¬ 
ner of action of the lower chambers. We 
may be sure, however, that wherever there 
are material or spiritual interests which 
desire defense against the grasp of the ma¬ 
jority, a bicameral system will be claimed; 
for even the mere deferment of an un¬ 
desirable policy is already a gratifying 
deliverance. 
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First Chambers: The Functions of Legislatures 


1.0WFR chambers occupy themselves with 
throe main functions—lawmaking, con¬ 
trol of tlie executive, and the development 
of polity 1—which will be treated in this 
chapter and the tw'o following, where w'e 
shall observe how the rules of prc 3 cedure, 
written and conventional, provide for 
them. 

Law'making falls into two main proc¬ 
esses: the making of laws of general con¬ 
cern, or public t 3 ills; and the making of 
laws of private concern, or private bills. 
The latter are not treated in this work: 2 
we deal only with public bills. Lawmaking 
is often considered under two separate 
heads: ordinary statutes, to be discussed 
in this chapter and the next, and the 
budget (or the provision of funds and de- 
tenninaiion of expenditures), to be con¬ 
sidered in Chapter 21. 


^ The reader may compare this statement with 
that made by the clerk of the House of Com¬ 
mons to the Select Committee on Procedure. 
Third Report, October, 1946, p. xxii: “The 
main functions of the House are: 1. Repre¬ 
sentation of popular opinion. 2. The control 
of finance. 3. I'he formulation and control of 
licy. 4. Legislation. Though the list could 
added to, these are at any rate the main 
functions of the House. But it will be readily 
perceived that the first function, representa¬ 
tion of opinion, is not commensurate with the 
other three, since it cuts across the cla.ssifica- 
‘tion and pervades every form of proceeding.” 
Query: does not the same hold good of “formu¬ 
lation and control of policy”? 

2 For the treatment of private and local bills 
in Great Britain, see Herman Finer, English 
Local Government (London, 1949), 4th edition, 
and Municipal Trading (London, 1941)' 


Lawmaking assemblies find themselves 
in need of (1) guidance in regard to the 
time they may spend upon particular 
subjects of deliberation, and the priority 
in wdiith they are to be considered {pp. 

(2) guidance by cxyjerts upon 
the substance and drafting of the law and 
instruction on its probable results (pp. 
446-458); and (3) appropriate rules of de¬ 
liberation (C^hap. 20). 

TIME AND PRIORITY 

It is clear that there must be some regu¬ 
lation, the minimum of which is to divide 
the time between majority and minority, 
and to settle which business is to come 
first. Further, there is need for setting a 
limit to the time allowed to each speaker 
and the proportion of time to be spent on 
each subject. The necc.ssity arises from the 
si/e of the assemblies, the complexity and 
amount of legislation, the constitutional 
equality of every deputy's mandate, and 
the majority's ultimate need of decisive 
action. It' is unnecessary to insist upon 
the amount of work with which modern 
assemblies arc faced: some indication has 
already been given in the chapter upon 
state activity. But all of them arc more 
than busy; they are pathologically con¬ 
gested, and this in spite of repeated at¬ 
tempts to relieve them by procedural re¬ 
form. Business must be treated in order of 
urgency. Who is to decide that order, 
when all mandates are equal? That ques¬ 
tion is not answered by leaving the matter 
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TABLE 12 — ^House of Commons: Dlstribution of 'Time 
AMONG Functions 



Average Number of 

Average Annual 


Days Annually^ 

percentage. 

Control of finance 

Conti ol and formulation 

190&-38 

1906-38 

of policy 

585 


Legislation 

— 


Public bills 

b 7-9 


Private bills 

2-4 


Delegated legislation 

1.6 


Total prr session 

* 45-4 



to the free decision of all tlic equal man¬ 
dates, lor I hen tJie answer would be the 
anarchy of a mob of urKoinpromising 
equals. It is answered by the need to se¬ 
cure a inajoriiy if anything is to be accom¬ 
plished. 'I'his need gave rise to party 
groupings; today it is one of the forces 
necessitating party organization. The para¬ 
mount necessity of a majority causes sub¬ 
ordination: and in our own day that 
subordination is to the leaders of the par¬ 
ties. It is a remarkable subordination, and, 
w'heii disputed, ns it incessantly and dcs- 
jieriitely is, it is in the manner of those 
wdio sigh for a mythological (iolden Age. 
T'he marshaling of voters into parties, the 
exchange of votes for programs, are the 
bloom of the majority principle. No gov¬ 
ernment can escape from the clutches of its 
owm program, and continue to be a gov¬ 
ernment. The need for the regulation of 
time is intensified to the utmost by the 
large amount of bu.siness. 

Little Time for the Prwate Member, 
The private member has an exceedingly 
small proportion of legislative time u.sed at 
his discretion, or for business initialed by 
himself. In England the amount of time 
allowed by the rules is about 85 per cent 
for the government, and 15 per cent when 
added together at the initiative of private 
members. I am more than gratified to find 
that my estimate is very closely corrobo¬ 
rated (14 per cent) by the evidence of the 
clerk of the House, Sir Gilbert Campion, 
since he had at his disposal the clerks of 
the House to research into many sessions. 
(It may be added that sessional rules dur¬ 


ing the I.abour government's term since 
October. 1945, sharply reduced this pro¬ 
portion of private members’ initiative.) 
IIis evidence on the utilization of the time 
of the House of Commons w'as ba.sed on 
careful analysi::.-^ His tables are base:d on 
two separate but related principles: ihe 
first (Table 12) is the general distribution 
of time between various functions, and 
the .second (T able i j^) is the general distri¬ 
bution of time among the government, 
private members, and the opposition. 

It will be observed in Table 12 that the 
control of policy occuj)ies no less than 
some 40 per cent of the total time. Also, in 
the last ten years some 24 di^ys per se.ssion 
were devoted to motions for del)ate of 
government policy as compared with 18 
in ten years before that. N«»ie too the dis¬ 
tribution shown in Table 

In Eraiice, the proportion allowed to 
the private member is much higher, owing 
to the time for interpellations, the weak¬ 
ness of the executive, and the intransi¬ 
gence of the parties: in Weimar Germany, 
the proportion was much as in England; 
the United States House of Representa¬ 
tives is perhaps more in the hands of the 
dominant parly than in England. In all 
countries the power of the private member 
has deteriorated. He has the power only to 
worry his party, and the power to worry is 
effective according to strength of person¬ 
ality and representative argument. 

Who, then, steers the work of the assem- 

8 Third Report, Select Committee on Proce¬ 
dure, No.s. 189-91. October 31, 1946, pp. 29 
and 51. 
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TABLE 13— House of Ccimmons: Dlstribution of Time among 
Government, Private Members, and Opposition 

Average Number of Average Annual 


Private members’ days 
(Including bills, motions 
adjournment) 

Opposition time 
Indeterminate 

(Budget and finance bills, 
private bills) 

Government time 

Total per session 

blies and decides upon the priority of 
debate? It is. of course, in all countries, 
the leaders of the doniiiiant parties. 

Parliamentary Pilotage in England. In 
England,^ the government decides upon 
the allocation of time for particular bills; 
the opposition may chalieiigc this alloca¬ 
tion. but it cannot overturn the govern¬ 
ment’s decision because it cannot muster 
a majority against the government, and if 
it did it would itself decide upon priority. 
Being in a majority, the government party 
is able to secure the alteration of the 
Standing Orders of the House, which al¬ 
ready give a substantial priority to govern¬ 
ment business, and to ask for convenient 
sessional orders. But serious changes are 
by custom first reported on by a select, all¬ 
party committee of the House. However, 
it is one of the strongly recognized cus¬ 
toms of Parliament that the government 
of the day shall meet the opposition as far 
as it possibly can: or in other words, that 
it shall nor use its power intolerantly.^ 
This is an ideal pursued for its own demo 
cratic value, but governments are also led 
to this by the unpopularity which meets a 

* Cf. T. E. May, Parliamentary Practice (Lon¬ 
don, 1946), i4ih edition; G. Campion, ProcC' 
dure of the House of Commons (London. 1937 
and 1947)* Manual of Procedure, House of 
Commons (annually): Reports on Procedure, 
Select Committee on Procedure, House of 
Commons, 1932 and 1946 (Nos. 189-91). 

9 Since the rise of closure, several suggestions 
have been made for the establishment of a 
committee of both government and opposi¬ 
tion to allocate time for debate. 


Days Annually, 

Percentage, 

7929-38 

1906-38 

21.8 

14 

46-5 

3* 

*9 

12 

70.4 

43 

^57*7 

100 


government when it uses its right in a 
narrow spirit. Eor "freedom of speech," 
the "riglits of ininoriiies," and "careful 
deliberation" are powerful ideas. They 
embody objects of worth which can be 
offset against the good in the substance of 
the laws passed by their suppression; and 
a government is constrained l>y honor. 
Oppression also brings revenge; a gov¬ 
ernment which uses it may later suffer 
from it; and in debate the opposition may 
convey this possibility and also point to 
their own liberality in the past. Opposi¬ 
tions have always favored the idea of a 
committee of both sides of the House to 
allocate time; governments are naturally 
less favorable thereto. Until the present 
the arrangements between both sides of 
the House have been made by informal 
talks of the whips—referred to as "the 
usual channels”—and ultimately by the 
fiat of the government. When the govern¬ 
ment is not in a majority, it is interesting 
to observe, it tends to lose its power over 
the timetable.<> When it has both a large 
majority and a weighty mandate to legis¬ 
late (like the Labour government of 1945), 
it is severe about the timetable, in spite of 
opposition protests. The government's 
sense of its mandate (referred to in the 
previous chapter)—its sense of responsi¬ 
bility for the fulfilment of recent prom¬ 
ises and the promises made over the years 

fi It is only necessary to point to the fate of the 
Labour government of 1923 and 1929 in Eng¬ 
land and the Briining cabinet in Germany in 
the summer of 1930. 
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by the party—^is intense; and it expects the 
electorate to judge it by its lulfilment. 

How differently the government’s con¬ 
trol of the time of the House looks from 
the private members’ point of view (and 
from the whole opposition’s for that mat¬ 
ter), and from the position of the govern¬ 
ment, can be seen from observations made 
during the discussions on the reform of 
the procedure of the House of Commons: ^ 

He [the government spokesman] showed a 
tendency merely to consider this House as a 
gearbox, on the lever of which the hand of the 
Government must always rest; and that the 
transmission of power and action must always 
teside in tlie hands of the Govcininent and 
(heir supporters, thereby showing an iiiheiciu 
desire on the part of the Executive always to 
impose their will on the House. 

But a goveriiiiicnt statement said: ^ 

The Ciovernment must be constantly mindful 
of their legislative lequiremetits, and proceed 
with the main ohjective of facilitating through 
Parliament of legislation which the (iovern- 
incrii regard as necessary for the well-being of 
the nation. 

1 wo other remarks throw great light on 
k'gislative leadership and the modern po¬ 
sition of the rank and file of members. 
A Labour government spokesman de¬ 
clared, “My honorable friend said that 
democracy means debate and discussion, 
but it also means decision; it must be de¬ 
bate and discussion leading up to a de¬ 
cision." Finally let us notice the impli¬ 
cations of the following question and 
answer: 

Does it [the government’s theory of the posi¬ 
tion of the private member] not involve . . . 
that a Private Member of the House could 
never have any scope whatever for initiating 


7 A Conservative member of Parliament, De¬ 
bates on Procedure, November 4, 1947, col. 
1630. 

8 Report, Select Committee on Procedure, 
House of Commons, 1946, Nos. 189-91, p. 97, 
Memorandum by His Majesty’s Government. 
® Debates, loc, cU., col. 1607. 

10 Report, Select Committee on Procedure, 
House of Commons, 1948, Nos. 189-91, Ques¬ 
tion 3612, by a Labour member; answer by 
Herbert Morrison, then Lonl President of the 
Council, and leader of the House of Commons. 


anything unless he could do it within the 
councils of a large party, forming either the 
Government or the official Opposition? 

The answer was: 

Not too much, I agree, unless he can influ- 
eticc cither the Government or the Opposition. 
But, broadly speaking, it is a two-party coun¬ 
try. Broadly speaking, it is Government and 
Opposition in Parliament, though the others 
are, of course, taken account of, and 1 per¬ 
sonally think it is a good thing it is a two- 
party country. 

In a typical parliamentary year before 
World W'ar II, the government initiated 
and secured the passage of fifty-nine pub¬ 
lic general statutes, including the financial 
legislation of the year, while private mem¬ 
bers had the lime in which to initiate a 
number of measures, but were only al¬ 
lowed enough time by the governmeni. to 
persuade llie House to pass eleven. In .ad¬ 
dition to such legislative time, the private 
member, whether on the opposition or the 
government benches, has time for intro¬ 
ducing motions of various kinds (practical 
or theoretical) for debate, and has the 
opportunity of putting amendments to 
bills. And the opposition, as a body, has 
the choice of the estimates it would like 
to debate, since there is not time for dis¬ 
cussion of them all. It is by no means an 
ungenerous division of time bciw'ecn ma¬ 
jority and minority. 

The Legislative Timetable in France. 
In pre-1945 France, the government strug¬ 
gled valiantly, often vainly, with the 
arrangement of a timetable. There was 
entirely absent from the rules of pro¬ 
cedure of the Chamber of Deputies any 
such rule as those which, in the Standing 
Orders of the House of Commons, give so 
much time to the British goveinment. 
But—and the exception is important—the 
constitution of the Third Republic recog- 
ni ed to the government a right of initia¬ 
tive (article 3; February 25, 1875), gave 
the President of the Republic the right of 
initiative, and, since Presidential decrees 
require ministerial countersignature, there 
was the warrant for governmental initia¬ 
tive. Duguit says that this gave the govern- 
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merit the largest ticedom; and there is 
no douht thai for the reasons given by 
hiin,^" the French government obtained 
a large measure of parliamentary pre¬ 
dominance, While the government’s proj¬ 
ects olitained immediate introduction be¬ 
fore the House, bills initiated by members, 
c(|ually acknowledged in the constitution, 
had to go to a spec ial conmiission tor re¬ 
port before appearing in the Assembly. 
Such an initiative is given directly to the 
government by the constitution of 1946 
(article 14): and the right to be heard at 
any time goes to the ministers (article 
(iovcTiiinental bills received the dig¬ 
nity of being calk'd projets, while the 
bills ol members were mere propositions; 
the terms are indicative of a real differ¬ 
ence in constitutional significance. Before 
World War 11 , ministers introduced 
slightly fewer bills than did individual 
deputies; but sc'cured the passage about 
four times as many. 

Until J911. nothing but informal pres¬ 
sure of tltc government upon groups pro¬ 
vided security for a regular current of 
business. The rules oi the Mouse jnovided 
only that the president of the Chamber 
had authority to set up the Order of the 
Day after consulting, and securing the 
agreement of, the Chamber. Certain days 
were regularly allow'ed to commissions to 
report; but they were often put off by the 
Chamber and its president when the 
government or nongovernmental groups 
were interested in something else. Further, 
the doctrine that “the Chamber is mistress 
of its procedure” gave legitimacy to sud¬ 
den demands in the middle of a sitting for 
changes in the timetable. Thus the gov- 
eniinent had no privileged position, ex¬ 
cepting the rule that a minister must be 
heard at any time he wished, which had its 
obvious limits. The government was com¬ 
pelled to bargain with its component 
groups and its rivals, working with little 
more strength than theirs. Further, it w'as 
not difficult to upset the Order of the Day 
by pleading urgency for .some bill or reso¬ 
lution, though it wMs the custom to warn 

Traite du Droit Constitutionnel (Paris, 
1931 25), Vol. IV, p. 308, 

12 Ibici.f p. 305. 


the government that a request lor urgency 
was to be made, and the president of the 
Assembly could hold up the discussion 
until the competent minister attended. 
I’he position of the government and of 
the Chamber in general under such a sys 
tem was intolerable, and the abii.se of these 
opportunities of upsetting the Order of 
the Day fonirs a principal ingredient in 
the criticisms of French parliamenOirisin 
before 1914. 

The phrase “the Chamber is mistress 
of its procedure” is parallel to the F.nglish 
political dictum, “the House can do as it 
likes”—but reinarkable diflereiues in 
practice result from the facts of paiiy or¬ 
ganization, loyalty, and discipline. In ilie 
House of Ckmimons, it is difficult to dis¬ 
tinguish the House, the executive, and 
the parties as separate entities. 

The Chamber set out to cine itself, and 
some improvenienis wen produced by the 
tvholesalc reforms of procedure in 1911, 
1915, and j 920,1 •'♦ 

The presidents of the great roniinissions, the 
presidents of the groups, or, in their default, 
a member nominated ijy the hiireuu of the 
commission or the group, the vicc-prcsidciits 
of the Chamber, are convoked by the presi¬ 
dent of the Chamher, each week if it is nctes- 
sary, to examine the stale of business of the 
Commiiiee. Their conference gives rise to mo¬ 
tivated propositions conceiiiing ihe order of 
business and the work of the Chamber and the 
regulation of the daily timetable. The Govern¬ 
ment, specially warned by the President of the 
Chamber of the day and hour of the confer¬ 
ence, can be heard. The proposition presented 
by the conference i.s read during a session by 
the President, who submits it to the approba¬ 
tion of the Chamber. The timetahie as fixed 
by the Chamber is put up in the precincts of 
Paiiiameiu and published in the Jourjial 0(fi- 
ciel. It cannot be modified except by a vote 
taken cither upon the initiative of the Govern¬ 
ment, or upon a demand signed by fifty 
members. 

This system is recon.secrated in Chapter 
IX of the Procedure of March, 1947, ex¬ 
cept that groups with less than fourteen 
members cannot be represented, and a 

Resolution, May 24. 1920. Cf. K. Bonnard, 
Les Reglemenis des Assemblies (Paris, 1926), 
P- .*>.S 5 ff- 
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commission can propose a change in the 
order. 


What did this mean down to 1940? At 
the conference were assembled the know¬ 
ledge of pending business possessed by 
the heads tjf the commissions, the desires 
of the different groups, and the tiolicy of 
the government (which was. of course, 
also strongly represented in the groups). 
The government groups could, it strong 
and loyal to each other, win their way, if 
not by a vole in the conference at least 
by a challenge to the Order the Day in 
the ChamlxT. The government derived a 
certain strength from the fact that it could 
challenge and perhaps overturn the Order 
in the jfiousc. It was obviously better for 
it to bargain with the opposition groups 
in the conference than ti7 its strength in 
the open Chamber—always a dangerous 
encounter. The government was not put 
upon better terms than the other groups; 
it was on ecjual terms; it was not in a 
position, as in England, to extend mercies; 
happy was it if it could obtain them. So 
pressed was the government that, in 1922, 
all presidents of commissions were asked 
by the presidents of both chambers to 
try to send forward a notice of matters 
to be put down on the agenda at least the 
evening before the conference, in order 
that the government might have time to 
look over the dossiers before the meeting. 


Other things are worth observation at 
this point, which will be seen in the full 
light of their significance later. The presi¬ 
dent of the Chamber and the presidents 
of the commissions were parts of this 
steering committee, and it was not in 
nature that they could be parts of such a 
conference without being able to exercise 
an influence upon its decisions. No gov¬ 
ernment will make trouble for itself when 
constitutional rights have been accorded 
to certain officers. The knowledge and ex¬ 
perience acquired by the.se officers made 
their consultation by the President of the 
Republic at a ministerial crisis important. 
Their importance then gave them power 
over the government. Hence these posi¬ 
tions were sought after, and one way of 
obtaining them was to form a group and 
become its leader. In their due place, 
these facts light up the obscure labyrinths 
of French politics. 


The conference which regulates the 
Order of the Day is concerned not only 
with law but also with interpellations. 

The Fourth Republic followed the 
same tendency and the Government was 
as powerless xns-a-vis the time-table as it 
had l>een before 1940. Considering that 
this and other procedural matters had 
l>een one of the reasons for the weaknesses 
of the French executive, the framers of 
the constitution of 19^,8 restricted the 
power of the National Assembly over its 
own time-table. Art. 48 decides that: 

The order of the day of the Houses includes, 
by priority, and in the order determined by 
the Covcrnnient, the discussion of bills intro¬ 
duced by the Covcrnnient and of private 
members bills accepted by it. 

This power given to the Government is 
part of a series of procedural changes, such 
as the introduction of closure, which will 
be discaissed below, p. 504. 


Time and Priority m the House of Rep- 
resentatives. The United States House of 
Representatives is bound hand and fool 
by rules which tie it to a program deter¬ 
mined by the majority party. No govem- 
menr, in the English or Continental sense, 
is re.spon.sible for the distribution of time 
and the decision of priority. No such 
.smooth seamless connection between 
executive and legislature as in Britain 
reigns in the United States. The short¬ 
ness of the legislative term—two years— 
and the lawmaking propensities of the 
American people, coupled with the pro¬ 
cedural confusion between public and 
private bills, develop such an urgent 
pressure that the dominant party con¬ 
trols almost every .second. In the 78th 
Congress, that is, in a space of two years, 
7845 bills were introduced in the House 
and 5628 in the Senate. The laws enacted 
niimiiered 1157, of which 589 were private 
and local acts. This still makes the total of 
public acts nearly three times the number 
of those passed by the British Parliament. 
Some of the discrepancy is due to pro¬ 
cedural consolidation in the British sys¬ 
tem. In Congress’ mechanical debates, 
American party organization reaches its 
perfection, no pliability being admitted 
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ai all. 1 hr power wielded abroad by the 
£>o\<*ijiijH’iii, (aiue, uiif.il 19*0, lo be heie 
u'icldetl l)y one man: the speaker of the 
House, who was, and remains, a deliber¬ 
ate and acknowledged ])arlisan, almost to 
the complete opposite of the speaker of 
tlie House of Commons. He led the ma¬ 
jority forces and secured discipline by his 
power, individually, to nominate members 
to committees. As the committees are the 
deci.sive stage in lawmaking and executive 
control in America, the speakers power 
was that of political life and deatli over 
the inember.s. 15 y the assignineni of bills 
to appiopriaie committees, and by the 
power of "recognition" of a member in 
debate, the speaktT enhamed this power. 
He and his leading party friends con¬ 
trolled the time of the Hou.se. Control 
was exerted through the formal power of 
the Committee on Rules, which liad the 
singular power of reporting to the House 
and changing the procedure and course 
of mea.siire.s at any time; of this commit¬ 
tee of five, tlic .speaker, who nominated 
the rest, was chairman. 

A revolt occlined against this system in 
1910; the speaker svas deposed from the 
Committee on Rules; and all coiiimittecs 
were hencefcnih to be chosen by the 
House (loinIIIittee on (Honiniiltces. The 
party leaders (in caucus) control the nomi¬ 
nations to this commit tee, and u.sualh get 
themselves apfiointed lo the chairmanship 
of all otlier coininitices by intraparty 
jockeying. 'This process is tempered by the 
rule of seniority. T he speaker’s power was 
thus disintegrated, and given to the con¬ 
trollers of the party caucuses. 'I’hesc 
leaders decide who shall be .speaker (just 
as he c:ontrii>utes to the decision as to who 
shall lead in his party). They select a floor 
leader: that is. a manager of debates and 
tactics (in the Democratic parly he is chair¬ 
man of the Committee on Ways and 
Means, and chairman of the party’s com¬ 
mittee on committees; in the Republican 
party he is ex-offiho chairman of the 
party’s committee on committees, and of 
the informal siccriiig committee). They 
settle also the composition of the com¬ 
mittees and appropriate the chief posi¬ 
tions thereon, and they (the Republicans) 


settle who shall compose the steering com 
iniitee. 

1 he controlling power over the lime 
and procedure of the Hou.se, then, is in 
the inaj(»rity jiarty, the speaker (whose aid 
in controlling the House is indispensable), 
tJie floor leader, the chairman of the Ccmti- 
iiiitiee on Rules and the chairman of the 
Committee on Appropriations, and sev¬ 
eral other parly personages who together 
form the steering committee—the name 
of which h sufficiently expressive of its 
function. These lead, control, and do 
business with the little clitiue of leaders 
on the other side; they settle the legisla¬ 
tive jnogram with the President when the 
party controls the executive branch also; 
they direct debate, and get the laws 
passed. Parry caucus decisions supplement 
their personal influence. The steering 
corniniilce is appointed to superintend 
generally the operation of the rules of 
procedure; but its special political busi- 
ne.ss is to appear bcloic the House when 
the inajoiity party is in distress, and pro¬ 
pose a rule that such and .such a bill be 
given priority over everything else. It does 
not follow that the steering is steady and 
well considered. The party is volcanic and 
offers uncertain foothold. The steering is 
itself eruptiAe and opportunistic. Not all 
the folhnvers follow.^”* 

Another iinportarit aspect of the legis¬ 
lative activity of the United .States House 
of Representatives deserves cinpliasis 
here. Tliis is the role of the United States 
President in legislation. Although the 
legislative power is vested in the Congress 
of the United States, the President plays 
a very important part in making the laws, 
when he wants to do $0, has the ability, 
and is not faced either by a politically 
hostile Congress or by a politically friendly 
one that contains personal enemies. He 
cannot, for reasons which will become 
much dearer in a following chapter, 

IS Henceforth the facts about United States 
('.ongressional behavior arc founded largely in 
ihc hearings, the symposium, and the report 
of the Joint Committee on Reorganization of 
Congress, 1945 and 1916. Notice that the 
House of Commons was sitniilianeously re¬ 
examining its procedure! 
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exercise a legislative leadership on any¬ 
thing like the scale of the British cabinet 
or with its undoubted authority over the 
legislature. But he has four qualifications 
which enable him to take a not incon¬ 
siderable pan in adding to the statute 
book, (i) First is the requirement of the 
constitution that he give messages to the 
Congress on the state of the union, both 
regularly and at his own wish. (2) lie may 
veto legislation passed by Congres.s. (3) 
He has acquired something like nation¬ 
wide party leadership. (4) Being in actual 
control of the day-by-day active govern¬ 
ment, he is stimulated by his own official 
advisers to amend and extend the laws 
in their particular provinces, and the cli¬ 
ents ol the various departments urge this 
upon them, and so upon the President. 

Many Presidents have used their mes- 
.sage-inaking and veto power as vehicles 
of lawmaking. But there is no virtue in 
the vehicles iliemsclves: the state of mind 
of Congress, the parties, and the nation 
settles whether there is to be creative force 
in the Presidential instruments. The ckIcIs 
are usually against him: and he must tri¬ 
umph over them. In Britain no cabinet 
can ever assume the power to write a 
message until it has acquired the power to 
embody its contents in law- and adminis¬ 
tration: that is the essence of the cabinet 
system. Men like Theodore Roosevelt, 
Woodrow Wilson, William Taft, and 
Franklin Delano Roosevelt used their op¬ 
portunities with .some succe.ss (the last- 
named especially). They bored into the 
precincts of Congrc.ss, and by all the arts 
of iTianageineiit pushed their suggestions 
to a legi.slative conclusion. They sent mes¬ 
sages to the Houses and letters to party 
friends, held conferences and breakfasts 
in their room adjoining the Senate, and 
invited the chairmen of Congressional 
committees and the “floor leaders" to the 
White House. Their most trusted and 
astute cabinet officers were often sent to 
whip up support, and to exert the influ¬ 
ence of the personal representation of 
the president. “Trouble-shooters" were 
sent up to the “Hill": men of the “brains 
trust" or the White House staff or party 
friends or confidants of the “kitchen cabi¬ 


net.” Heads of departments attended 
caucus meetings; information was poured 
into Congress through the attendance of 
officials at Congres.sional hearings, and 
sometimes less publicly—to a point where 
some Congre.ssmen even complained that 
the restrictions on lobbying should be 
made to apply to the executivcl Party 
friends were provided w'iih drafts of bills 
and vindicating briefs. Many a bill was 
drafted in the departments; many a 
Congressman turned to the executive de¬ 
partments for this assistance; and since 
1921, by the Budget and Accounting .Xct, 
in order that the chief executive should 
know what is going on in his owm house 
and to secure a minimum of coordination, 
the projects emanating from government 
departments were to be cleared with the 
Bureau of the Budget. 

What has been the net rc.sult? We are 
indebted to Dr. Chamberlain for illu¬ 
mination on this subject. In a most pains¬ 
taking and objective study of the ninety 
major law'S passed betwx'cn 1890 and 1942, 
he shows that about 20 per cent fell to the 
credit of the President, about 40 per cent 
were mainly the fruit of Congressional 
initiative and industry, some 30 per cent 
were the joint work of President and Con¬ 
gress, while rather less than 10 per cent 
were initiated and carried through under 
the pressure of outside groups. Dr. Cham¬ 
berlain had taken the greatest care in 
tracing to their roots the enterprise and 
original impetus which gave birth to the 
statutes, and. of course, they were com¬ 
plicated, interest sometimes commencing 
with a Congress or a President, the initia¬ 
tive being dropped by either and then 
resumed later by some other person. The 
President was strong in legislation con¬ 
cerning national defense and the control 
of busines.s, but weak in regard to agricul¬ 
ture, immigration, labor, natural resources, 
and railroads. Congress evinced a major 


i**Cf. E. E. Witte, “The Preparation of Pro¬ 
posed Legislative Measures by Administrative 
Departments,” in Report, President's Com¬ 
mittee on Administrative Management, 1936, 
p. 361 ff. 

L. H. Chamberlain, The President, Con¬ 
gress and Legislation (New York, 1946). 
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influence in the regulation of banking, 
ciiiTC'ncy, immigration, labor, and conser¬ 
vation. Four out of a total of eight tariff 
statutes were passed under the steam of 
lobby pressure; two had their inspiration 
in Congress; and two (the IJnderw'ood and 
Reciprocal Trade .Agreements Acts) were 
initialed and thrust through by the Pre.s- 
ident. 

I.c^islative Priority in Weimar Ger¬ 
many. T he German constitution of 1919 
accorded the right of initiative to llic gov- 
crnmeni or to the meiiibeis of the Heidis- 
This terminology indicates the 
priority ol the government; and tradi¬ 
tion. party organi/aiion, and necessity 
substantiaK'd their priorily. 

German parlianicniarians dcscrihed the 
proLcss of legislation without a mention of 
anv other initiatory activity than that of 
the goveriimeiii. except tliat the private 
nieml)ers’ <»wn initiative was often used 
for urgent laws of minor importance to 
help the government evade the need for 
consulting the Jieichsrai, German rules of 
procedure provides for a Camncil of Elders 
(Aiteslcnrat): that is. a council repre- 
setitative of all parlies, to plan out. but 
not enforce, the order of Inisincss. This 
arrangement had existed in tlic old con¬ 
stitution. and it was found to he partic¬ 
ularly useful in a system where so many 
parties a hounded. (VVe have seen that in 
the ITench system there is an analogue 
to this.) The Wciniai rules (section 
articles 10, n, and 12) provided for such 
a council, composed of iwcmy-one mem¬ 
bers, reprcjicnialive of the parties, “to 
support the President [of the Assembly] 
in the conduct of affairs, and especially 
to bring about an understanding among 
the groups regarding the order of business. 
It also regulates the distribution of Com¬ 
mittee Chairmanships and their substi- 
liiies.” The report on these articles says 

18 Article 68. 

1® Vorla^eu. Members* bills are again di.s- 
tinguished by a Itrss important title, Awtrage— 
which is little more than a suggestion, and is 
alnio.st synonymous with the French proposi¬ 
tion. W. l.ainhuch, llernchaft der 500 (Berlin, 
1926), Section: "VVio cine Gesct/cvoilage en- 
sieht." Cf. also Hautfe, Der Reichstag hat 
beschlossen (Berlin, 1931). 


that it was considered impossible to give 
the Council of Elders compulsory poweis, 
and the old practice had to be followed: 
that is, advisory power only, in which, 
“after long discussions on a cpiestiop, 
nothing tame of it if even one member 
stood out.” Naturally! for that member 
might be the government or a minority 
wTiich hoped for better treatment in the 
Reichstag. 

Government Commands Time. Govern¬ 
ments cannot avoid some time’s being 
taken by the opposition, as an official body, 
or by private members on either the gov¬ 
ernment or opposition side. Rni most of 
the time is comiiiaiuL’d by the government, 
and where the cabinet system prevails, 
priority is settled by the cabinet, even 
though, as w'e have seen, the cabinet’s 
authority in this respect varies in degree 
in diHerent countries. What is inipoitant 
is tlie general acknowledgement of su¬ 
premacy of the government (or, for the 
United States, the majority party), and 
the general recognition that the private 
member’s role is subordinated to his 
group’s leadership and the group’s role 
to the government’s. Even the generous 
desires of leaders to allow members inde¬ 
pendent headway is not—and on occa¬ 
sions when it w'as declared, coultl not—be 
fulfilled.-® The results are, on the whole, 
good. It lias often been said that to dis¬ 
perse power is to obscure responsibility. 
Representative government develops into 
a farce when power is divided minutely, 
for the electorate, when called upon to 
judge, is muddled. We have already seen 
to what a small extent the electorate can 
intervene with an independent and pos¬ 
itive judgment, even under the conditions 
where power is divided among and con¬ 
tested by two or three well-known enti¬ 
ties, like parties. No subtle aigumcnt is 
needed to demonstrate tlie necessary 

‘^o'Fhis histuricul generalization is still sub¬ 
stantiated by coiueiiiporary argument and 
practice. Aliove all see Minutes of Evidence of 
Third Report of Select Coinmiiiee on Proce¬ 
dure of House of Coinnions, Nos. 189-91 of 
i 9,|G; particularly evidence of Herbert Morri¬ 
son and Mr. Glanvil Hall, Chief Government 
Whip. 
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failure of the electorate 'when these po¬ 
litical parties are many, without a past and 
very probably without a luture. 

It is a disadvantage of modern legisla¬ 
tive practice that the oidiiiary rnenibcT is 
excluded from ilie power to cleicnniiic 
the course of business, of legislalion, of 
control over llie government. Every mem¬ 
ber has somelhing uniijue (il. in our 
opinion, silly) to add to discussion, and 
when the dictation of a goverjiment is 
regularly unchallenged, it may lall into 
error. 1 he c|uestion, however, is, whether, 
on the whole, repieseniaiive govenimeiit 
functions belter or not without every 
ineinber s lontribiition. We ha\c alrcrady 
seen that not all membeis. as a ride, have 
a vital contribuiion to make lo discussion; 
neitlier special training iioi loniial pro- 
fc'ssion nor coiispiciioiis gcaieral sagacity 
fits them for il. Nor is there anything so 
special al>oul iJie locality they reprersent 
that ils voice ought to be heard. Wlien it 
is, indeed, the party caucus knows it, and 
promjuly »ncludes it in the iugu^dients of 
the. jrariy's policy. It is CMiough if men of 
exceptional talent and character, evinterd 
in open competition and without privi¬ 
lege, are guaranteed hy procedure the op¬ 
portunity to denounce the misdeeds of 
govcTnrnent and opposition when tlie oc¬ 
casion demands, if a right of criticism 
remains. We shall show, later, tliat for 
this there is ample—^soinciiincs too ample 
—freedom, though it is not always used 
capably. I'he major necessity is a clear 
and decisive lead given by a plainly iden¬ 
tifiable body which can be judged both 
during and after its actual tenure of oflice 
in government or ojiposition. Again we 
see that modern democracy deniaiid.s a 
great deal of political parties. Without 
them, representativeness and responsibil¬ 
ity are denuded of meaning. Il able, force¬ 
ful men are elected by their districts, they 
will have enough individual and collective 
kick in them to compel merit and wisdom 
in the leadership or its change. Within 
each party prevails a constant competi¬ 
tion by which political talent rises and 
falls to its own level. Those who get to 
the top get access to other men's time. 


EXPKRTNES.S AND IN ITRF-STS 

ExpfR'iNKSs in making law^s consists of iw^o 
main qualities: a comimmd of the knowl¬ 
edge* of their substance, and ability to 
fornuilatc the tesulis with the minimum 
of vagueness and uninieiiiional contradic¬ 
tion of (Uher pans of the statute book. 
Here again, (eitaiu tedwiical lu'cessities 
have llirowu the power into the hanils <*f 
the executixe, lliuugh arrangeiiieiits arc 
j)o.ssib]c, and do exist, wherel>y the iman- 
beis of the hruj-ses may ac t indejjeridently 
and efficiently. In ihe Uiiitid Slates, with 
its separation of powers, the aciual de¬ 
pendence ol Congiess on the chief execu¬ 
tive is less in fact and also less obxious— 
yet it is lonsiderabJe, as we .shall see, and 
ought lo he still greater in latl. 

'Jhc difliculties of mo(lt*rn lawmaking 
arc colossal. 1 he knowledge rccjuired for 
the .siinpiesL statute is complex and .spex ial. 
Even when that knowledge is available, 
il doc's not follow that the same j)er.son 
knows flow far existing legal and admin- 
istialive institutions can be used to obtain 
I be desired re.snils, or how far existing 
rights will be injured by tlic new law. The 
cieation of good law involves the careful 
combination of (j) technical knowledge, 
(a) an understanding of the law as it is, 
an ability to make sound estiniaies of 
the expenditure of money and iJie ad¬ 
ministrative energy, pniceduie, and iiia- 
chiiicry rccjuired to accomplish the 
necessary la.sks, and (4) an ajqncciation of 
the general disturbance to be caused. This 
implies the cooperation of a number of 
technically competent autliontie.s. If, in¬ 
deed, one single member or a group of 
iiiciiil)crs could muster the.se i e(]uircincnt.s, 
there would still remaiu a condition wdiich 
only the executive branch can fulfill in 
the modern state: that is, to scrutini/.c the 
obvious constituents of the policy and 
take responsibility for their soundness, 
and to decide upon their timeliness and 
harmony with all the other parts in the 
general plan of legislative, administrative, 
and fiscal evolution. This can only be 
done by trusted persons; such people as 
have won the public confidence in a major 
degree. That, at least, is w»hat evplution of 
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the democratic tlieor)' and practice 
amounts to. 

Expeits within the Government. It is 
true that there may be experts outside the 
government ranks, and there are. But in 
government the people ask not only for 
an expert but for an expert upon experiSr 
even as ordinary men and u'onien tend to 
seek the opinion of those who know the 
possible shortcomings of the experts in 
law or medicine or architecture whose ser¬ 
vices they contemplate employing. Those 
who arc trusted in this matter are, natur¬ 
ally, those who have had long experience 
of government, whether inside or outside 
of the legislature, and those, too, who have 
won confidence in a high degree by other 
qualities. This is no otlier than the gov¬ 
ernment, ill the first resort, and the ad¬ 
ministration or the civil service, in the 
second, and we shall see later that it is 
upon the civil service that tlie governnieiit 
itself relics very largely for its judgment 
upon the substance of legislation. I'his is 
the robust second line of clefense—the real 
“second chamber,” as Graham Wallas has 
called it—of our own day. Without it. 
confidence in parties and their leaders 
would neces.sarily suffer serious shocks 
from time to time. For the civil service 
is a body of men and w'omen profession¬ 
ally occupied for life in executing the law, 
in watching its effects, its merits, its fail¬ 
ures, and in observing the reciprocal 
influence of government and society. This 
is true of all the countries of which we 
speak (even, perhaps especially, of dic¬ 
tatorships). It is to tliis court of judgment 
that the proposals of the public, of mem¬ 
bers of the legislature, of party leaders, 
and of ministers ultimately come, and it 
is from here that proposals not seldom 
emanate. I strongly re-emphasize this 
phase of the importance of continuous 
career statesmanship — the responsible 
civil service—to modern government, 
e.specially in planning. 

Outside Experts and Representatives of 
Interests. The sources of law are, however, 
far from being confined to the legisla¬ 
ture. to the ministry, or to the civil service, 
for neither their range of knowledge nor 
their range of interests is as comprehen¬ 


sive as society itself. l.egislatures possess 
the authority to make laws, but as already 
seen, in a varying degree, they only par¬ 
tially represent the occupational and spir¬ 
itual composition of the nation; the men 
in the cabinet rise a little, but not much 
if at all, above the level of talent in the 
legislature itself. Indeed, these have not 
come into office entirely on their merits 
as governors; they express desire, will, 
claims. Nor can the civil service itself do 
its work unaided. All arc obliged to seek 
the aid of outside experts and represent¬ 
atives of interests, lest they fall into 
serious mistakes not only regarding the 
particular interests, but lest, too, they do 
an injustice to that vast unseen iiitricacy 
called the public, which remains a phan¬ 
tom while it is unaffected but suddenly 
becomes a frenzied monster w'hen mo¬ 
lested. This is n()t an entirely new phe¬ 
nomenon in government; the ancient and 
the medieval state exhibited the same 
features. It is impossible for the ordinary 
institutions of government to penetrate 
the depths, and master the complexities, 
of any modern branch of society and law 
without the special aid of those to whom 
the matter is one of lifelong and intimate 
acquaintance, and to whom all things are 
revealed owing to the vitally felt quality 
of their interest in the result, "the felt 
necessities," as one of Justice Holmes’ 
opinions has it. Nor is it necessary that 
government shall ask for aid; it is con¬ 
tinually pre.ssed by those who observe that 
the normal political institutions are ignor¬ 
ant or uncomprehending, or that their 
interests are inadequately represented 
and likely to be treated with insufficient 
care. 

Hence modern governments—^legisla¬ 
ture, ministry, and civil service alike— 
have come, on the one hand, to depend 
to an extraordinary degree upon a variety 
of institutions to gather information and 
recommend policy, and, on the other, to 
be pressed by organized social and occu¬ 
pational groups. To leave these out of 
account in the analysis of modern law¬ 
making and government is entirely to miss 
its nature, to place an undue importance 
upon legislative creativeness, and quite to 
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mistake the character of modern methods 
of popular representation. 

In the first category—that of institu¬ 
tions gathering information and recom¬ 
mending policy—are such institutions 
as royal commissions, departmental com¬ 
mittees, and select committees in Great 
Britain; investigating committees and de¬ 
partmental committees in the United 
States; inquiry commissions and the 
Economic Council in Gennany; the 
Commissions Extiaparlementaires and the 
Conseil Nationale i'.conomique in France. 
TV) these must be added regular depart¬ 
mental advisory boards which have been 
set up in various countries, principally in 
Great Britain.s^ Weimar Germany, and 
France. Finally, there are the technical 
aids in the legislatures, like libraries, and 
more important to nascent American de¬ 
velopment. the Legislative Reference Bu¬ 
reau and the legislative counsel. In the 
second category are the private represent¬ 
ative organizations which push an inter¬ 
est. These operate by deputations to 
departments at the request of the latter, 
deputations to ministers, and special 
'‘pressure" organizations located in the 
neighborhood or precinct of Parliament 
or Congress and the departments, and 
called by the American name of “the 
lobby." 

Now all these are simply expressions of 
the extent to which governmental action 
affects the life of the citizen, and of a 
social life which far surpasses in scope 
and depth that for the regulation of which 
legislatures originally came into existence. 
No metaphor can adequately convey the 
clamancy of these huge diverse surging 
waves of life and desire which are now 
forced forward to pass, filtered and con¬ 
trolled, through the narrow channel of 
the simple institutions of our simple im¬ 
mediate past. I.ower chambers, upper 
chambers—they are miserably incompetent 
by themselves to accomplish a tithe of what 
is needed. They still seem to be important 
because the new ways require time to 
establish their repute and organization for 

21 Cf. R. V. Vernon and N. Mansergh, Ad^ 
visory Bodies (Oxford, 1940). 


sers'ice, while the old arc still ceremonial 
centers which invite pilgrimages. The real 
machinery is elsewhere, not occult, yet 
not in the center—and with good reason, 
for in the center is universal suffrage and 
its incidental ideology and trappings; it 
ivaves the IJrim and the Thummirn. It is 
authority. Life and movement, however, 
stir in the wings. 

Hence, as we shall more amply show 
later, all controversies about the decline 
of legislatures and the need for a second 
chamber are unreal without a recognition 
of the actual, often the legal, significance 
of these accessory institutions. Moreover, 
these extralegislative institutions them¬ 
selves, having grown up piecemeal in 
res{>onse to tlie special demands of casual 
events and needs, are now in need of co¬ 
ordination. and suggestions are plentiful 
to this end. Among them is the conception 
of industrial or economic parliaments or 
councils, and this we shall discuss later 
with particular reference to the exper¬ 
ience of Germany and France. But before 
we do that, we ought to indicate (wc can¬ 
not treat in detail) the principal types of 
institutions which now exist to make 
representative government more adequate 
to the demands upon it. 

Inquiries: the Social Microscope. The 
form of inquiry employed in Great Brit¬ 
ain to cover a wide scope of first-class 
political importaru e is the royal commis¬ 
sion of inquiry. We are less concerned 
with its legal form -- than w'ith its service. 
A royal commission is usually established 
when Parliament or the government or 
the department within w'hose purview the 
subject falls has become convinced that 
more information and guidance upon 
policy are necessary; when a government 
which has been advocating a reform for 
years (when in opposition) is suddenly 
shocked by the realization that it is not 
omniscient. It is, df course, needless to say 
that some inquiries are commenced by a 
government in order to avoid the diffi¬ 
culty and responsibility of dealing with a 
subject at once: it is hoped that public 

22 Cf. A. Todd, Parliamentary Government 
(London, 1892), Vol. 11 , Part V, Chap. 4, 
sect. 6. 
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opinion will be lulled by the assumiice 
that the (jue.sti<»n is iukU-T eonsiikTalion. 

Kverv lew yeais the opinion of the few 
thousand people intensely inteiested in 
poiitiis uraihcs a point where it is gen- 
crulh agreed that .sornethiiif; oii^hl to be 
done. A departmental ronnniitee of the 
Treasury, reportinj; (»n the jnocedure of 
roval tcfiinnissions, deprecated the ap¬ 
pointment of royal (onnnissions on sub¬ 
jects on \vlii<h there is no rea.scuiablc 
prosj>e(i of early lc<;islaiion.--’* T his dis¬ 
approval Lcniierned only the expense in- 
vohed. lint there is anotlurr considera¬ 
tion. Urge ncy ol tin* result is a spur to 
invetttive thought—and .some commi.ssions 
iiavc languished into a kind of somatic 
impotence ow^Tig tcj the lack t)f this spur. 
l.c‘gislators cast abcjut lor a pcjlicys and 
since 1832 they have tiiore and more come 
to rely upon tlte results of investigatiem 
by royal ((mmiis.sicm.s.-^ T'lie coinniis- 
sfoners are c-xpcals or iineresied [jcrsons, 
with a chairman, usually of long and dis- 
tiiignished administrative, Jcgislalive. or 
judictal experience. The chairman is of 
imponance to the success of a commis¬ 
sion, since lie can direct its iricpiiiies 
fruitfully, can cau.se members to cooper¬ 
ate harnioniou.sly, atid can save its time 
by the conduct of its sessions, as his ex¬ 
perience and personality determine. If 
he is like Lord T'omiin, chairman of the 
Royal Camimission on the Civil Service 
(i^jjo). an expert in excluding irrelevant 
evidence, he is particularly useful; yet, as 
the repcjrt of that commission ukiinately 
showed, his legislative creativeness and 
doc trinal boldness may fall far short of his 
management of procedure. 

Ci. Report of the DepartmcMital Committee 
on the Ihoanluie of Royal Commissinns, 1910, 

Cd. 5235, p. 6. 

2-* A pifiurc of the work of royal commissions 
of incpiiiy is to he cofi.striicted from Parlia- 
meiitaiy Returns: Accounts and Papers, 1856, 
Vol. 38: Parliatncaiiai y Papers. No. yacj of 
1850. i\o. 317 of 1862, No. 3.ja of 1S85, No. 33R 
of 189I5, No. 315 of iyc»4. No. i5y of 1913; al.so, 
Cd. /Sr,.-, of 11)14-18; Cd. 8r,2(i ot 1918; Cd. 
8918 of iyiy-iH. Cf. also H. M. Clokic and J. 
\V. Robinson. British Royal Commissions of 
Inquiry (Oxford, 1938); and .see also S. and B. 
VVcIib, Methods of Social Study (London, 
» 932 )- 


It is not an easy thing to choose com¬ 
missioners: are they to be disinterested 
experts or representatives of interests 
affected? Is it po.ssihle to find experts un- 
coiineftcd with bodies affected by the 
inquiry? In order that ilie truth may be 
discovered, the advantage on the whole 
lies with commissions of disinterested ex¬ 
perts, or as near to this as one can attain 
in practice.-"' But governments are obliged 
to remember that what they are seeking 
is a policy, not the objetlive truth. They 
seek a practicable plan, givcm the exi.sting 
interests which will try to resist any change 
calculated to damage their situation. Gov- 
ermneriis. iherefore. believe it is better to 
consult those interests beforehand, in the 
hope that they will define the extent of 
accejitable reform and the concessions 
they rec^uire. Hence, representatives of 
interests are often put on the c:oiTinii.ssion; 
and since they cannot agree, with each 
other, they coinpiomi.se, making mutual 
concessions not always for the public 
good, (iovernmenfs have lost great oppor¬ 
tunities to hear recoininendations made 
on a national basis, through their desire to 
iind an immediately viable plan: for ex¬ 
ample, in the Royal Cornmi.ssion on Local 
Governiiient (1923). It would undoubt¬ 
edly be best for widest exploration if the 
intere.sts were excluded, but it is difficult 
10 see how lliis course can be pur.sued, 
for once it has been admitted that govern¬ 
ment is by the consent of the governed, 
the rcpie.seniaiion of interests upon the 
commissions is an unavoidable conclusion. 
1. personally, agree with the opinion of 
the (Committee on Royal Commissions, 
and I think its way w^ould ultimately be 
I he way of happiness for the general body 
of the people, but, on the present foun¬ 
dations of government, it can be accepted 
only by governments with exceptional 


Report, Dbpartinental Committee on 
Procecluic of Royal Commission, Cd. 5235. p. 
8: *'And it is of equal or greater importance 
that tho.se selected as Cointnissioncrs shoiikl, 
as far as possible, he persons who have not 
committed themselves .so deeply on any .side 
of the questions involved in the reference as to 
render the prohahiliiy of an impartial inquiry 
and a unanimous Reixirt practically impos¬ 
sible.” 
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courage which are prepared to fight hard 
against the interests controlling many 
votes. However, a large admixture of in¬ 
dependent experts is possible only in the 
rare cases when the interests have not wide 
territorial ramifications. When, moreover, 
a matter is of high urgency, and the 
parlies to it have hopelessly disagreed, as 
in the coal'indu.stry disputes of 1926, the 
w'ay is open for a commission of experts 
only. 

Commissions function by calling before 
them independent experts and repre¬ 
sentatives of interests who give written 
and oral evidence. Commissions some¬ 
times employ special investigators, as in 
the Poor Law C^ommission of 1909; or 
send assistants, or go themselves, to var¬ 
ious parts of the country to oliiain evi¬ 
dence by direct observation. A fault of 
tlie procedure is that the witnesses never 
conlioiu each other to debate their dilfer- 
cnces before the commission. Another 
perhaps unavoidable defect is the truly 
aw'ful ignorance of some of the chairmen 
and commissioners. The appointment of 
commissioners who are interested in and 
know, if anything at all, only one branch 
of the subject seriously wastes time, for 
the commission .spends day after day in 
ac€|iiiring the most elementary farts, until 
such lime as witnesses have coached them 
in the problems which they sliould already 
have come prepared to investigate. Mean¬ 
while, they lunge about in the hope of 
coming upon a “revelation.” Nor have 
commissions succeeded in working out a 
code of procedure with principles at once 
sound and always adopted. The way to 
authority is behavior based upon a sys¬ 
tematic recognition of certain principles 
of inquiry.?® 

However, it cannot be denied that royal 
commissions have been of basic impor¬ 
tance in the country’s legislative and ad¬ 
ministrative progress. For even when they 
have split into majority and minority, 
they have put the issues clearly. It may 

s® 'J'he student would do well to study the 
royal coniiiii.ssioiis on population, and on the 
newspaper press and on monopoly, c’siahlislied 
in 1945, 1947, and 191«: then pioic.line in 
organization, research, and mass observation. 


be that only a unanimous report is a 
policy, iiut again a divided report is a 
record, and that also has its usefulness. 
Even w'hen retornmendaiions have been 
foolish, and selfishly established at the ex¬ 
pense of the general public, the evidence 
gathered in the interesting and revela¬ 
tory form of question aiul answer has been 
of immense value. It is a bad mistake to 
attempt to slate the value of royal com¬ 
missions by an ohiley dictum on the 
length of time which elapses between the 
recoinmendalions and their realization. It 
is commonly retailed that this length of 
time is ten years. Iiut what does ten years 
mean? That all the recommendations or 
some of them have been pul into practice? 
Why, indeed, should they be put into 
practice at all, if they are deemed to be 
politically bad? All the great pieces of 
social legislation of the nineteenth and 
twentieth ceiiMiries have been made by 
royal commissions, or the other forms of 
inquiry, .such as .select committees or de- 
par tnien lal tommiitces. 

In other countries also, similar bodies 
of inquiry are set up from time to time, 
and of much the same nature as those in 
England. In France, Germany, and the 
United States much more is done by the 
regular legislative committees and com¬ 
missions which are normally concerned 
with legi.slaLion, and here the investiga¬ 
tions and reporters arc purely parlia¬ 
mentary, but evidence i.s obtained also by 
written communications from interests 
concerned (in France and Germany) and 
by personal hearings (in the United 
States). In these last three countries there 
are departmental inquiries, instigated by 
the executive, or especially comprehensive 
investigations, where not only oificials or 
former officials coo]>erate, but where out¬ 
side experts and members representative 
of interests participate. Consider, for ex¬ 
ample, in Germany, the great Economic 
Inquiry (1928); in France, the Committee 
of Financial E^xpcris (1925 and 1926); in 
the United States, the Hoover Commis¬ 
sion on Unemployment (i9i{o), the Pres¬ 
ident’s (F.D.R.’s) Commission on Educa¬ 
tion (19.H8). and Mr. T ruman’s Committee 
on Civil Rights (1947). 
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German experience has given rise to the 
lessons that for success, toininissions of 
inquiry, whether set up by the legislature 
or the executive, need to have a regular 
though flexible procedure; that the ob¬ 
jective must be clear, for often, the clear 
formulation of the question is halfway 
to a valid answer; that the inquirers must 
be free from obligation to the appointing 
authority and the witnesses, that the com¬ 
mission should not be large; and that 
when the report is published, the evidence 
should be published with it.^^ 

In tlie IJniied States, there is a clear- 
cut distinction between Congressional 
committees of investigation and l*residcn- 
tial commissions, and in both cases they 
fall into the two broad classes of being 
narrowly departmental in their objc^ctive 
or being concerned with a big field of 
policy. In the Congressional committees 
of investigation the object may be to dis¬ 
cover facts auxiliary to the formulation 
of law; or it may be to understand and 
control the executive or to worry the ex¬ 
ecutive so as to secure control over it: or 
it may be to draw public attention to fields 
of policy. Presidential commissions may 
be established to find fact, to formulate 
policy, to lead up to legislative proposals 
or administrative reform, or to defend the 
executive against some criticism made by 
Congress or the public. Whatever the mo¬ 
tive or the purpose of either class of 
investigation, inlormation is presented, 
and as a by-product, sometimes extraor¬ 
dinarily valuable facts are unearthed. 
The motives, of course, affect the facts 
presented, because they affect the extent 
to which they arc unearthed, the form 
in which they enter into the report or the 
hearings, and the slant they are given 
when the evidence is weighed in the re¬ 
port. But even when the investigations 
are highly corrupted, they serve a useful 
purpose. American students have deplored 

27 F. Morstein-Marx, “Commissions of Inquiry 
in Germany,” American Political Science Re¬ 
view, December, 1936. 

2«For example, the Senate's Special Com¬ 
mittee on Post-war Economic Policy and Plan¬ 
ning (1944) or the Senate Committee on Hous¬ 
ing (1945)- 


the separate appointment of investigations 
by legisiature and executive, with no 
relatively impartial agency in between, be¬ 
cause they hold that in loc^ many cases the 
legislative nicinlxrrs s])cak as the legis¬ 
lature wants against the executive, while 
Presidential connnissions are very inclined 
to Presidential values. On the other hand, 
they observe, Biitish royal commissions 
have no “employer", and are much more 
detached, objeciive. and “public-minded.” 

The congressional investigating com¬ 
mittees ate manned by Congressmen, and 
mote latterly, assisted by expert counsel— 
expert, that is, cither in handling the pro¬ 
cedure of an investigation, or in the sub¬ 
ject matter to be investigated, or in both. 
Notable examples are the Tennessee 
Valley Authority investigation of 1937-38 
and that continuous body in wartime, the 
Senate National Defense Committee, un¬ 
der the chairmanship of Harry S. Truman 
until April, 1945. The Presidential coin- 
missions are manned by deparirnental 
and outside “experts.” Some famous 
Presidential commissions are the I'afl 
Commission on Economy and Efficiency 
of 1910-13; Hoover’s Wickersham Com¬ 
mission on Law Observance and Enforce¬ 
ment of 1929; the Roosevelt St. I.aw- 
rence Waterw^ay Survey of 1939; Hoover’s 
Research C^ornmiiiee on Social Trends of 
1930-33; the Theodore Roosevelt National 
Conservation Commission of 1908-09; 
Franklin Roosevelt’s Committee on Ad¬ 
ministrative Management of 1936; and 
the Truman Committee on Civil Rights 
of 1947. 

There seems to be an increasing use of 
commissions which contain a mixture of 
Congressional and executive appointees. 
Two are conspicuous: the Temporary 
National Economic Committee, and the 
Commission on the Organization of the 
Executive Branch of the Government. (1) 
The former was authorized by Congress 
in response to a request by President 
Roosevelt in 1938, to study the concentra¬ 
tion of economic power on American in¬ 
dustry and its effects on competition. 'I'hc 
committee was joint executive-legislative: 
three from the Senate, three from the 
House, six from the executive branch. It 
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did a mighty work—thirty-two volumes of 
hearings, forty-four expert monographs 
(some invaluable)—and its impact on the 
mine! of the nation, through its impact on 
the minds of the several thousand who de¬ 
liberately think in order to lead opinion, 
has on tlie whole been immense. (2) The 
latter was established in July, 1947 "to 
make a thorough study of the organi/ation 
of the government with a view to securing 
the maxiinuin efficiency in the perform¬ 
ance of essential services, activities and 
functions . . . and to generally improve 
the Federal service and reduce the cost 
thereof. . . Its membership consists of 
four members, each appointed by the 
President, the president of the Senate, the 
speaker of the House; and in each case 
two are appointed from private life, and 
two from the executive branch, the Sen¬ 
ate, and the House. Not more than one 
commissioner in each case is to be from 
either of the two major political parties. 
Ex-Prcsideiu Hoover was appointed chair¬ 
man, 'J’he original appropriation w'as 
$75«),ooo; it spent about $2,000,000. (Sec 
below, Chap. 26.) 

Criticism of the form and methods of 
these investigating, fact-finding, and quasi- 
policy-producing bodies would not be 
appropriate here, since it would necessi¬ 
tate examination of the several varieties 
of each and their adc<|uacy for their .spe¬ 
cial purposes. Fortunately, attention has 
been given to this by other students. 
T’he pre.seiit author’s own preference 
where the purpose is the eventual shaping 
of policy and the making of la>v is for 
the mixed Ic^lslalive-executive type, with 
a chairman notable for brain and drive. 
For the rest, one is in the hands of the 
everlasting logical consequences of the 
separation of powers: to each his own. 

Principal Defects of Inquiries, A laiger 
view of these investigating bodies, espe¬ 
cially the extraparliamentary bodies en- 

2 »Cf. M. N. McGeaiy, The Developments of 
Congressional Investigative Power (New York, 
1940); C. M. Marcy, Presidential Commissions 
(New York, 1945); and Hearings of the Senate 
Committee on Establishment of Commission 
on the Organization of the Executive Branch 
of Government, both Congress, 1st session, S. 
164. 


trusted with important inquiries, reveals 
three qualities which have their advan¬ 
tages but also have disadvantages. (1) 
In(]niries are arranged for only when they 
are urgently required; (2) their terms of 
reference are narrow (an exception was 
the Temporary National Economic Com¬ 
mittee); and (*;) they cease to exist as soon 
as they have made ilieii lecommendations. 

We have already suggested that urgency 
is a constituent of successful inventive 
thought; it prevents rambling, waste of 
time on unimportant details, excessive 
subtlety. And narrowness of the teinis of 
reference is necessary to limit and con¬ 
centrate alien lion; the particular ques¬ 
tion determines these limits. However, 
these advantages have their reverse side. 
Urgency may sharpen attention ami in¬ 
hibit pieoicupation with the relatively 
iinini|>ortant, but it may also check ex 
ploratiou. The terms of reference may be 
too narrow: indeed, social and economic 
relationships arc so much parts of one far- 
spun web that the whole difficulty of eco¬ 
nomics and sociology is to know at what 
point to penetrate and how much to 
include. If the inquiry is for immediate 
use—or is said to he—and if it is conceived 
as suborcliiiuic to a particular jiiece of 
legislation, only the immediate threads 
connecting it wdth cognate subjects are 
examined. It might he of public advan¬ 
tage. in the long run, if the terms were 
wide and if the commission were larger 
and sat longer. Finally, since the com¬ 
mission is not a permanent body, there 
is no one to watch the reception of its 
recommendations on its bchall, to give 
an authoritative answer to difficulties of 
interpretation, or to answer questions 
which have escaped attention. 

Considerations of this kind—the belief 
that a pcniianent body of wide member¬ 
ship and laqre scope would be a useful 
supplement to existing institutions—con¬ 
tributed to the grow'th of the theory of an 
industrial or economic council, and even 
contributed to their establishment in 
Germany and France. It may be said at 
once, though the further analysis is re¬ 
served for later pages, that in Germany 
at any rate the council disintegrated into 
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a number ol special committees of in- 
quii'y, though peimanenily linked and 
lunctioning, and chosen, by an aiitono- 
nums procedure. lv{)m a large body (two 
hundred) ol representatives of interests. 
I his is not what was intended, but was 
the result (»f practice. 

Whether or not the bodies which al¬ 
ready exist to incjuire and recomincnd arc 
organi/ed in the he.si conceivable manner, 
their value is indisputabiy vital to repre¬ 
sentative goveninieni. 'J/hey provide ex- 
parlise very rarely po.ssessed by the mem¬ 
bers of the assemblies, and they virtually 
add the representation of interests not 
otherwise adecjuately included by modern 
terriioiial rej)resentation. They lighten 
the task of legislaiure.s, as to quantity, and 
prepare for their final decision, soine- 
times only for their information, the 
measured considerations on both sides of 
legislative proposals. This division of 
labor leaves to niemhers the appiicaiioti 
ol their political mind and will: that is, 
the pure assertion of their power in the 
direction they think best for the life of 
tlie state. The principle of number, au¬ 
thority, and valuation still operates, but 
only after the influence cd science and the 
pleading of interests have been brought 
to bear on the confronted iiiuliitudes. 
Here, again, are things undreamed of by 
Kotesseau. jcllerson, Madison, and the 
elder Mill. The process of education of 
parties and electorate never ceases while 
the legislature is in se.ssion and the execu¬ 
tive (parliamentary or presidential) is in 
ollice, and in the intervals, a constant 
stream of .scientific knowledge and declara¬ 
tion of need flows from commissions and 
committees, the parlies, and the civil ser¬ 
vice. The professional and independent 
publicists and thinkers seize upon it, 
analyze it. break it up, and, according to 
their political lights, endow it with mean¬ 
ing. Their values are modified, their 
claims deferred or permanently sup¬ 
pressed, as their partial or complete im¬ 
possibility is rationally demon.straied. 
Philosophers cannot be kings, but in our 
own day they advise and impress rulers 
through institutions such as we have ex¬ 
amined. 


Departmental Advisory Councils. A de¬ 
velopment which has accompanied that 
already described is the growth of perma¬ 
nent advisory councils of experts in the 
government departments. This is clear 
recognition that legislative and adminis¬ 
trative initiative lies with the executive; an 
aid to sound thinking has been established 
at its most frequent source. 

On a major scale, and as part of the 
regular administration of the state, this de¬ 
velopment first occurred in France. It 
was, perhap.s, a product first of the fact 
that the French civil service was not until 
recent years recruited for its efficiency, 
but was largely a creation of political 
favoritism. Sound scn.se must necessarily 
be procured somew^hcre: ox en an oligarchy 
has an interest in the efficiency of its own 
monopoly. Second^ and this is more im¬ 
portant, since it is a more permanent 
feature: the French have—at least since 
the time of the physiocrats, and it could 
be even maintained since the time of 
Iiouis XiV and Colbert—insisted that ex¬ 
perts, the iniellccuial elite, shall provide 
their lawmaking. Ji w’as observable in the 
economists who thronged the court of 
Louis XVI,in the galaxy of intellectual 
stars who shone in the firmament around 
Napoleon, and in the continuous defer¬ 
ence to the Conseil d'etat (as a supreme 
court of governmental intellect). It was 
also observable in French political theories 
of vocational representation and demo¬ 
cratic competence,rife before World 
War II. 

Various departments ^2 of state are 
aided by consultative councils, some of 
which are already over a century old, al¬ 
though naturally their composition and 

30 Cf. G. Weulersse, Le Mouvement Physio- 
cratique en France (Paris, 1910), Vol. II, pp. 

« 55 ^ 249 - 53 ' , ^ e 

3 ^ Its general aspects are discussed in S. de 
Madariaga’s Englishmen, Frenchmen and 
Spaniards (Oxford, 1931). It is further to be 
oliscived in the program of practically every 
political party, especially the great study 
groups. See also the works of L^n Duguit. 

32 Cf. P. Pic, Traits Elementaire de l.^gisla- 
lion Industrielle (Paris, 1930, and Supple¬ 
ments, 1937), p- 107- Cf. also H. Berth^^lemy, 
Tiaiie Elementaire de Droit Administratif 
(Palis, 1933). 
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function have been amended from time 
to time. I do not propose to enter into 
a detailed analysis of these features, but 
I wish to point out only their general 
character. They are composed of two ele¬ 
ments: (i) the purely expert, when they 
may be oHicials (in service or retired) of 
the various departments combined for 
effective survey of the whole field, and 
(2) representatives of interests, though 
this docs not necessarily exclude an ex¬ 
pertness wdiich would entitle them to be 
heard on this ground alone.'’"* I'hus the 
Conseil Sxtpcrieur de Vinstruction Pub- 
lique began in 1850 as a body represent¬ 
ative of groups whose vital aims would be 
affected by state contrc)! of education: 
along with professors and professions, 
w'hich would combine the opinion of an 
intellectual and judicial Mile, there was 
a majority of ministers of different re¬ 
ligions, members of the Institute, coun¬ 
cilors of state, judges; moreover, these 
members were chosen by their own groups. 
In 1880 the Conseil was converted into a 
body formed by members elected by the 
various groups witliin the teaching pro¬ 
fession. Of fifty-seven inembers thirteen 
were chosen by decree, which means by 
the Minister of Public Instruction. Nine 
of the thirteen w^ere members or past 
members of the administrative or profes¬ 
sorial staff of the universities, and the 
other four wx*re chosen from among non- 
siate-supported education. Forty-three 
members were elected by the Institute and 
the teachers. 

The work of these committees is sub¬ 
stantially the same: to advise the govern¬ 
ment upon its projects of law and the 
orders which are designed to give de¬ 
tailed effect to the law. They have done 
important work preparatory to the pas¬ 
sage of legislation and have cleared up 
difficult questions of law which have been 
raised in the course of administration. 
Since they are fairly laige bodies, and 
since to convene them often would mean 
a disturbance in the onlinary administra¬ 
tion in which they are engaged, they meet 

ssCf. Jean Caheii'Salvador, I.a Representation 
des Interets et Les Services Publics (Paris, 
*935)* the most complete and intelligent. 


rarely, and current work is left in the 
hands of a permanent sub-committee. An 
acute critic, Chardoii, once observed tliat 
at the Ministry of Public Works great 
services had been rendered by the com¬ 
mittees, but that there w’as always the 
danger that such institutions might be 
abused when they were made the means 
of replacing an urgent act by discussion: 
when the more instiucacd inemlxTS were 
reduced 10 giving lectures to the rest; 
when instead of light proceeding from 
discu.ssion there juoreeded an illegitimate 
child of conij)romise; or w’hcn miinher 
iriuinphed over reason. Other criiicisins 
of waste of time have been made .-*4 

Conseil d'Ktat. T liere was a time when 
the Conseil d'fnial was a sort of grand in¬ 
itiating legislative body. This was under 
Napoleon.'^-’ Its very success in tliose years, 
when it included men like Cambacei<'‘s, 
the Tronc hets, Koederer, Portal is. Merlin 
de Douai, Mole, made it anathema to the 
Restoration. It fell, to rise again in me 
constitution of iS.jH as the consultative 
body for all laws cx(cj>l financial and those 
wdiich were declared urgent, and then it 
was elected by the National Assein!)ly. 
Under Napoleon Ill it tiecame an imita¬ 
tion of its former self at the beginning of 
the century, but the Third Republic, 
while making it the heart of lire French 
adminisLiativc and judicial system, re¬ 
duced its lawmiaking powers. It must be 
remembered that it is composed of career 
officials. 

T he government must submit its proj¬ 
ects of laws to the Conseil, which gives its 
opinion on them and proposes the amend¬ 
ments of drafting it considers necessary.^® 

34 Cf. Annalcs de VAcademic des Sciences So- 
ciales et Morales, “Les R^fonnes Administra- 
lives" (Paris, 1929). 

3 **Cf. iy?on Autoc, Conferences sur VAdminis¬ 
tration (Paris, 1882), Vol. I, p. i*j2. and Ed¬ 
mond Hlanc, Napoleon I (Paris, i88«). Chap. 

111 . 

36 Law of May z.\, 1872, on tlic reorganization 
of the Conseil d'tltal. Part 11 . arficle H: “ The 
Conseil d’etat gives it.s advice*: (i) Upon proj¬ 
ects of law initiaictl by Parliainenl which tlie 
National Assciiihly (then a single Chamber) 
detrec?s !)c sent to it. (2) Uf)on the 

project of law prepared l)y the fioverninent, 
atui which a s|.>ecial decree orilers to be sub- 
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It prepares and drafts the texts of law 
when asked to do so. Its vice-president 
may at the request of a minister nominate 
a member of the Conseil to help their de* 
partment in the elaboration of any par¬ 
ticular project. The Conseil may, on its 
own initiative, call the attention of the 
departments to reforms of a legislative, 
rule-making, or administrative sort which 
appear to it to be of public interest. All 
this leaves the government free to take or 
reject advice and assistance.'^" But it must 
be consulted on decrees with legislative 
force that the government has been em¬ 
powered to promulgate, as well as the rules 
of public administration and decrees tak¬ 
ing such a form. 

Ministers rarely consult it as regards the 
subject matter, tlie policy, of a bill; that, 
as we have seen, has been devolved upon 
special councils attached to each govern¬ 
ment department. It can, however, advise 
upon the form of the law and upon the 
effects of new legislation upon the existing 
codes. a very important function in the 
modern state, where a legal link added or 
subtracted vitally affects the character of 
the whole chain; where security of existent 
rights is a part of the incentive to con¬ 
tinue to make them fruitful; and where 
the economic and social edifice is so nicely 
composed of anticipations that a multi¬ 
tude of forces will act and interact in a 
certain way, and any brusque and careless 
movement may cause disturbances far be¬ 
yond the range of immediate vision or 
control. We shall have occasion to discuss 
the administrative work of the Conseil 
d*£.tat later. We may at this point, how¬ 
ever, make this observation. Every country 
has produced something of saving excel- 

mitted to the Comeil d'Etat. . . And cl. E. 
Pierre. Traite de Drnit Piditiquv el Parlemcn- 
taire (Paris, 1922), Vols. I and III, paras. H2-85, 
for a commentary on this article. Cf. also Or- 
donnanre of July 31, 1945, on the Cunseil 
d'Etatf 'I'itic II; also Drnet of July 31.. 1945, 
lii'glcment Interieur du Conseil d*Etatj con¬ 
tained, also, in Conseil d'Etnt, Etudes et Docu¬ 
ments (Palis, Imprimcric Nationale, 1947). 

37 Pierre comments: "They [the Govermncnl] 
are not boiiiui in any degiee liy ihe collalioia- 
tion whif h lhe\ fiave leqnrsicd'* (o/i. r//., Vol. 
I, p. 85). 


lence in its machinery of government. Per¬ 
haps at those points the student v ill find 
the best means of exploring the character¬ 
istic governmental genius of each ratio 1. 
In France the effective prop is the Conseil 
d*£taL Indeed, its brilliant history has 
caused a number of critics of French par¬ 
liamentarism to seek relief by a return to 
the obligatory consultation of the Conseil 
on all laws.s® However, after the not-too- 
helpful services of the high administra¬ 
tion in general in the events leading up 
to World War II and the Capitulation, 
the political parties emerging at the Lib¬ 
eration were politically too self-confident, 
rightly, to submit to a body of officials, 
however expert, some of whom had been 
monarchist or quasi-fascist. 4 <> 

What we have said about France in re¬ 
gard to consultative councils does not re¬ 
quire much modification to be applicable 
to the other countries of this study. But 
there are some differences of detail re¬ 
specting the length of time for which such 
bodies have existed, their composition, 
and their functions. Of all of them we can 
say broadly that the representative ele¬ 
ment is only of recent inclusion, and that 
it is the result both of the maturity of the 
representative principle in the modern 
w^orld and of the recognition that though 
legislatures may have the plenitude of 
authority, they have not the plenitude of 
wisdom.*! Nor should one omit the ad¬ 
visory work done by such bodies as cham- 

3 i»l'hese will be found summarized up to 1898 
in L. Michon, L*Initiative Parlementaire 
(Paris, 1898), p. 310 ff.; and the trend of ideas 
since then is to be found in the party pro¬ 
grams, and in such articles as those by A. 
Lefas in the Revue des Sciences Politiques for 
i 9 * 9 - 3 >- 

*0 Cf. the characterization of the Conseil d*Etat 
by one of its former members, Pierre Tissier, 
/ Worked with Laval (London, 1942), espe¬ 
cially p. 7 ff. 

For United States advisory committees, see 
J. P. Comer, Legislative Functions of National 
Administrative Authorities (New York. 1927), 
Chaps. VII and VIII: E. P. Herring, Public 
Administration and the Public Interest (New 
York, 1936); Report of Attorney General's 
Coniniiitec on Administrative Procedure 
(1941). Chap. VIII. Regarding Germany, cf. 
my aitirle, "OfKcials and the Public,*’ citijd in 
Public Administration, Januaty, 1931. 


3 « Cf. Aiicoc. op. cit., Vol. I, p. 146. 
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bers of commerce, agriculture, etc., which 
ill Europe have a public status.'*^ 

Libraries and Reference Bureaus. No re¬ 
sults of a specially fruitful kind are to be 
obtained from a special analysis of such 
aids to the legislator as mere libraries. All 
legislatures have collections of books and 
documents and places where fairly quiet 
study is possible, and the librarians are 
usually per lOns able to indicate references 
and furnish material. But all legislatures 
seem to be cursed with the same vice: it is 
impossible for the member to find a con¬ 
venient and comfortable solitude in which 
he may w'ork in undisturbed quiet. Only 
the United States Congress has approached 
a dignified and useful accommodation for 
its members. Of the rest, the English poli¬ 
tician's judgnient is true: “The House of 
Commons is a place where you can't rest 
and you can’t work.” (Yet members do!) 

In the United vStates special arrange¬ 
ments are made in Congress and in many 
of the states for expert aid to the legisla¬ 
tor, not only for the iorin of bills but also 
for their material. Congress itself has cre¬ 
ated a special branch of the Library of 
C.ongress (the equivalent of the British 
Museum Reading Room) to which mem¬ 
bers may send questions and whence in¬ 
formation and references are sent to them. 

Until recent years the principal experi¬ 
ment of the United States in this respect 
was to be found in some of the slates, fol¬ 
lowing the lead of Wisconsin. (But the 
growth of the work and influence of the 
Legislative Reference Service of the Li¬ 
brary of Congress, culminating in its re¬ 
organization in 1946, gives it the palm.) 
The Wisconsin Legislative Reference De¬ 
partment was established in igoi. It was a 
part of the Wisconsin Library Commission 
especially designed to help legislators. Its 
efficacy of course depended upon the in¬ 
telligent anticipation of the staff and, while 
this was under the founder, Charles 
McCarthy, its work became the wonder of 
America. 


♦2 Cf. G^ny, La Collaboration des ParticuUers 
avec VAdministration (Paris, 1931)), pp. i8u fl.; 
E. Tatarin-Tarnheyden, Die Berufssldnae 
(Berlin, 1923). 


The essentials of the scheme were: a 
carefully selected library conveniently 
placed; a talented librarian and indexer; 
compact and accessible arrangement of 
the material (“legislators have no time to 
read large books”); complete index of all 
past bills; records of all "political” as w'ell 
as scientific arguments on bills (“we must 
remember that he often relies as much 
upon political or unscientific arguments 
as we do upon scientific work”); digests of 
laws, accounts of their operation, bibliog¬ 
raphies; a non political and nonpartisan 
staff; a head of the department trained in 
the social services—with tact and knowl¬ 
edge ol human nature; a trained legisla¬ 
tive draftsman; and complete devotion as 
to hours of labor, quick work in an emer¬ 
gency, and continuous anticipation ol 
the legislator's needs. Other states have 
adopted similar .schemes. 

The Legislative Reference Service \»^as 
organized in 1916, after the Wisconsin 
model. It answers Congressional recpiests 
for information. In 1925 those imjuiries 
totalled 774; in 1945, about 16,000. They 
fail into inquiries for the citation of laws, 
for compilations of law on various sub¬ 
jects, for information on whether laws 
exist on certain subjects, lor facts (some 
very trivial), and for preparation of 
speech material. The Service maintains 
newspaper clippings, digests of Congres¬ 
sional reports and hearings—“to save the 
Congressmen’s time”!—and an index of 
federal and state laws. It answers many 
questions on international affairs. Beyond 
this, it has occasionally made “basic data 
studies”: for example, the pros and cons 
of problems relating to Indian affairs, 
cartels, strikes in war industries, work¬ 
men’s compensation, the regulation of 
trade unions, the constitutionality of the 
poll tax, and Communism in Action (the 
government of the Soviet Union). It pre¬ 
pares bibliographies. It is in telephonic 
communication with the Congressmen. 

In the session of 1943, every member of 
the Senate and all but 20 members of the 
House of Representatives made use of the 
Service at some time; the Senators aver- 
aged 45 inquiries each, the Representa¬ 
tives, 18. 
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The I.e^^islative Reference Service is or¬ 
ganized as a blanch of the Library of Con¬ 
gress but fnnciions aiitonoinoiisly in its 
service ol Congress. In Kj.j.r,. it had .15 pro¬ 
fessional and 18 clerical and adniiiii.stra- 
live employees and its appropriation 
anuumied to alKmt $l'oo,(K)o. 

"l lie Chief Assistant I.ibiarian of Con¬ 
gress and llie Director ol the Legislative 
Refereiue Service gave evidence to the 
Joint Committee of the Oiganizaiion of 
Congress in May. 19.J5. I'hey proposed a 
Iiii][>;e increase in stall' (to cost some half a 
million dollars a year) and a spc'cialization 
of the sendees they could render to Coii- 
gre.ss. T heir aim was, indeed, to have 

at Icrast one person of front rank in each of 
the m.ajor liehls of Congiessinnal interest 
availatile to piepare studies of this type [the 
“basic; data siiidics’’] for the appiopriacc com¬ 
mittee at the irqnc^st eitliei of the cliairnian or 
of the ranking ininoriiv iiieinhei or of the 
committee as a \vholc\ .SmJi studies would be 
completely impartial, (lie |>ros and cons would 
be set out, and the; basic data sninmari/cd. 
'I hev would be aiiihoi it.iiive anahstrs of the 
piohlein; th<;y would not be mere eompila- 
tiuiis. 

'Fbe attitude of such a Iegi.slative refer¬ 
ence service to its work is of conspicuous 
interest as an indication of the nature of 
American government: 

(1) It would not give an opinion unless 
asked for it; it would volunteer no recom¬ 
mendations; it would offer no opinion at 
all beyond the field of its expertness. 

(2) Congress “should be able to call 
U|>on scholarly research and counsel at 
least ecjual in competence to the research 
and counsel relied upon by those who ap¬ 
pear before congressional committees.*** 
Neither the representatives of American 
business nor the representatives of the 
various departments of government should 
be able to draw upon expert opinion su¬ 
perior to the expert opinion available to 
Congress.” *5 

(3) The relationship to the executive 


« Hearings, Part 3, p. 435. 

** This is an atteiiiju to limit the influence of 
“the lobby” by a method different from that 
discussed later, p. 458 ff. 

*5 Hearings, Pai I 3, p. 43a. 


is of peculiar importance. The director of 
the Service observed on this subject: *« 

It is largely, but not cnliieiy, the function of 
the executive researchers to gather facts ini¬ 
tial! v: it i.s their function to draw condii.sions 
which their political chicl.s may then decide to 
advocate before C.oiigvess and its coininillees 
with their help. 

On the other hand. Congress is entitled to 
have before it on a given issue much more 
than just the prcsciiiation from the Executive. 
Congress must know what alternative pro¬ 
posals tlicie arc: what fac!.s have been ignored, 
suppressed, or iiiiderraied; what criiicisiii of 
one or another of the propo.scd solutions may 
he anticipated. 

I he rentral function of a research staff at¬ 
tached to the legislative branch is to analyze, 
not only the rcseaieh findings and lecoiniucn- 
datiems of the Executive branch, hut the find¬ 
ings and iccommendaiions of othei research 
organizations and individuals . . . This will 
ptotrioLe understanding and avoifl duplication 
. , . the staff of the legislati\e branch must at 
ail times maintain an attitude of complete 
jiidepcndencr and objectivity . . . 

The execiiti v!: !uis a right to expect from the 
legislative staff member that tlut former’s facts 
and contentions .shall be fairly and clearly 
icprcseiued. I he legislative researcher has a 
light (.‘expect liuni the Executive rea.sonable 
candor in warning against particular flaws in 
;esearch done by otliers . . . the researchers 
ill the legislative branch must not reveal in¬ 
formation as to congressional atlitiidcs or 
action secured because of their privileged 
position unless the mcinher or members in 
(jucsiion desire it. 

(4) In the preparation of basic data 
studies on controversial questions, it was 
the policy to have them read by persons 
holding opposite political views, so as to 
be certain “tliat they are completely de¬ 
hydrated politically.” 

1 draw particular attention to the at¬ 
mosphere of political aloofness and objec¬ 
tivity and impartial service it was believed 
should be rendered by the reference 
branch. Its terms are those in which it is 
properly customary to describe the 
“brains-trust” function of the highest 
branch of the British civil service. But 
whereas the latter serves both the execu¬ 
tive and the legislature as these are 

Ibid., p. 434. 
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severed, in the United States system of Since this scr\^ice is not directly provided 
government, Solomon the Wise, and not by the United Slates executive to the Con- 

the baby, is divided between Congress and gress, it must be sought elsewhere. If the 

the executive. institution docs not exist, the need for it 

Study of the Legislative Reference Ser- docs, as in Britain, and the method souglit 
vice of the Library of Congress shows that is charai teristically American. It must be 
no other democratic government has come obtained from an agency which seems to 
anywhere near the estal)Iishment of such have iiotliing at all to do witli the govern- 
arrangemenis—not Great Britain, nor nient, especially the executive. For Con- 
Continental systems. The reasons for this gress does not trust the executive. It oc- 
contrast offer enlightenment on the char- casionally uses the administration’s ex- 
acter of the diflercnt forms of govern- pens, lent to it for limited, specific pur- 
nient. 'The need which in the United poses, but it insists on independence. 
States is supplied by the Legislative Refer- Again, the executive is not in convenient 
erice Division is in Britain supplied by and continuous contact with Congress. It 
the combined efforts of the political par- could be if the distrust were not there. But 
ties* research organizations, the govern- that could only be overcome if party 
ment, and the civil service. Normally, a united them in one fellowship, or if the 
member of Parliament who wants assis- separation of powers did not exist to give 
tance in finding facts, or a line of argu- each side, (k)ngress and the executive, a 
ment, or the sketch of bills or policy, corporate temper, setting one against the 
can get very valuable help from the party other. Once more, it is not only the chasm 
headquarter's research and library staff. between Congress and the executive that 
We have already noted that these arc con- is of importance, but also the independ- 
tinuous agencies, commendably efiicient. ence that the follower of either of the 
But above all, the leadership of the Par- great parties insists on from his own lead- 
liament—that is, the government (roughly crs. He, also, wants an independent cliaii- 
equivaleiit to the majority leaders and nel for his own }>ersonal eflcctivenrss. so 
chairmen of committees in the United that he may make his own contrihution. 
States Congress)—is served faithfully by Finally, the parties themselves have no 
its top civil-service career oHicials. Indeed, research organization to which leaders and 
the language used before the Joint Con- rank and file could turn tor help. They 
gressional Ck)minittee in advocacy of the have, therefore, come to look to tlie Legis- 
services of the Legislative Reference Divi- lalive Reference Division. And this lias 
sion is almost identical to that which is through its spokesman abjured any con- 
so often used by the British to character- cern for party policy—it will serve all, 
ize the services of impartial advice and an- ‘‘objectively.*’ 

alysis of alternative ways and means and 'I'he upshot of the Congressional re¬ 
objectives and methods, rendered to the organization of 1946^^ is the establish- 
ministers (and through them to the Com- ment of special expert staffs for each Con- 
mons and people) by their civil service gressional committee, and, in adition, the 
experts. I quote :*7 expert staff of the Legislative Division: 

They would give an opinion only if they were former being more narrowly special- 

asked to do so, and they would not volunteer ized, the latter of broader scope, 
advice or recommendations, and beyond their Jn Weimar Germany an experienced 
field of expertness they would refrain from ex- parliamentarian Said:^^ 
pressing an opinion . . . The staff of the 

legislative branch must at all times maintain four-storied, well-stocked li- 

an attitude of complete independence and hrary] is at his disposal. He should use it. 
objectivity. Should speak not a word and make not a 

-- decision before he has consulted every aid in 

*7 Cf. Dr. Luther Evans and Dr. E. S. Griffith, ___ 

Hearings, Joint Committee on Organization public Law fiui: 1916: Secs. 202, 203. 

of Congress, 79th Coiigrc*S8, 1st session, Vol. Cf. W. Laiiihach, Hcrrschaft der $00 (Ber- 

111, pp. 445 and 448. lin, 192G). p. 91. 
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ilieaichivcisand the library to test and explore 
his judgriieni. Foot Midler! The piessure of 
the vocation does nor allow you so much as lo 
take thon;»lii of, let alone cornc to, any pro¬ 
found research of the trutld 

In Franc c there was bitter complaint of 
the lack of library facilities and other help 
even in llie commissions. The help of the 
civil service is available only for the gov¬ 
ernment. and not for private niemhers. If 
the rank and file aie ever again to add to 
the wealth posscsseil hy the party, instead 
of living upon it. only institutions of this 
nature (parly research piiisiu:d seriously, 
and official hut independent reference 
agencies) tan rouse tfiem from their slimi- 
hers inter! iipled (Uily by the division bells. 
For (diniiiiitei' work, particularly, is aid 
of this kind iinportant. 


So far we fiave been toncerned with the 
influence upon legislatures of information 
procured by oflitially constituted bodies 
which serve fairly in a scientific spirit. In 
so far as these have infhierrce, it is the 
influence of fact upon de.sire. Even when 
experts are represeiuaiive of groups whose 
power affects the legislature, lire intention 
of the fact-finding and policy-reporting 
bodies is. in tlic first plate, to educe and 
express the facts apart from considerations 
of lunv many would vote for or against the 
recommendations based upon them. They 
are the evidence and policies of the dis¬ 
interested, as near as can be in a political 
world. But men arc fearful for their in¬ 
ter csts, and do not easily trust advocates 
so far removed from them as political par¬ 
ties, mein-bcrs of the legislature, civil ser¬ 
vants. and experts 'The tendency to 
scramble for the goods of life and to de¬ 
fend one’s personality against attack never 
relaxes. Con.setjucntly, various groups with 
well-defined interests specially organize to 
influence the legislature and the executive. 
Ihey are not satisfied that government 
knows enough about them to be fair when 
siilrjecting them to the burdens of citizen¬ 
ship. They feel that they must inform 
members of the true stale of affairs, must 
call their attention to the numbers of peo¬ 


ple who will be aflccted and to the opinion 
of these people upon the suggested meas¬ 
ures. They cannot resist the desire to fol¬ 
low the legislator vigilantly and solicitously 
from the days of his candidacy, into the 
legislature, and thence ihi-ough the vari¬ 
ous stages of legislation, leaclting him the 
factual and justifying foiindaiions and con¬ 
sequences of ilurir claims. In an age of 
advaiuiiig specialization and conscious or¬ 
ganization of ititerest groups, this sets 
cleinircratic government a very serious 
problem. 

Ail goes back it) the vast scope of mod¬ 
ern state activity and the fact that it is 
impossible lor the e.xisting organs of gov- 
crnniem themselves act iiraiely to know' the 
substance and the strength of the various 
claims in any given legislative and admin¬ 
istrative situation. We should expect to 
find political self-help where help is other¬ 
wise not foitlKoming: wherever the ordi¬ 
nary representative institutions arc weak 
in tlieir representative qualities, and wher¬ 
ever groups do not trust these, either be¬ 
cause they are weak or because the groups 
are voracious. The tw'O, of course, go to¬ 
gether, but there are differences of em¬ 
phasis in different countries. We should, 
however, notice, before we proceed to dis¬ 
cuss the different countries, that all of 
them have been moving in the same direc¬ 
tion in recent years: that is, in the direc¬ 
tion of what in the United States is called 
the “lobby,” or "third house” all, of course, 
because industry and social feeling have 
everywhere shown the same tendencies. 
Let us first discuss group representation 
before the Congress of the United States, 
since this country has developed furthest. 
Both the pathological and the healthy 
features of that system afford good criteria 
of the theory and practice of group rep¬ 
resentation. 

The United Slates. The practice of "lob¬ 
bying” is far from new.®® From the begin- 

E. P. Herring, Group Representation before 
Congress (Johns Hopkins, 1929) and Public 
Administration and Public Interest (New 
York, T. C. Blaisdell, Economic Power 

and Political Pressures, Monograj)!) No. 20, 
Temporary National Economic Committee, 
1941: Kenneth Crawford, The Pressure Boys 
(New York, 1939): M. £. Dillon, 'Tressure 
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niiig of Congress there were people, not 
elected representatives, who understood 
and employed the means of influencing 
Congressmen to pass or obstruct legisla¬ 
tion favoring sijecific interests. With the 
increase ol state activity, and, therefore, 
of legislative potvtr, the “lobby” of Wash¬ 
ington became more and more the center 
of such business. Frietids of Congressmen, 
liangerS'on of the departments, former 
officials, (Congressmen who had failed of 
re-election, lawyers and journalists, and 
members of Congress themselves, pro¬ 
moted special interests. Women were em¬ 
ployed to trim the locks of Congressional 
Samsons. I hc terms “lobby” and “lobby¬ 
ist” became expressions of contempt and 
vituperation. 

Today the lone wolf has vanished; and 
there is no slinking about upon unsavory 
errands. Contempt is not (iniirely dis¬ 
sipated, but fear and respect have taken 
its phice. For the “lobbyist” has come out 
in the open, advertises himself to the pub¬ 
lic rather than liides from it, and has 
sources of revenue which are cheerfully, if 
not fully, disclosed and even vaunted. 
The groups have vast territorial organiza¬ 
tions, some of them nation-wide. They 
concern rate in Washington, in large suites 
of offices filled with trained oflicials and 
experts, executive staff, and all the mod¬ 
ern efiuipment of research and propa¬ 
ganda bodies, rivaling the minor depart¬ 
ments of the government. 

Over four hundred such groups have 
representatives in Washington, and this 
does not include volunteer spokesmen who 
come to the capital from time to time on 
special deputations to the departments. 
Yet only about one out of five are really 
effective and “recognized” by Congress¬ 
men as being authentically representative 
of interests in the country and tvorth a 
careful hearing. The delegations repre¬ 
sent an enormous variety of interests, and 
every part of the country. T’o give a sum¬ 
mary view of these interests is almost to 
reproduce a census of production, every 

Groups,” American Political Science Review, 
June, 1942, p. 471 ff.; also V. O. Key, Politics, 
Parties, and Pressure Groups (New York, 
1947 )- 


plank in all the political platforms, and a 
register of social interests. Broadly, the 
delegations arc of two kinds: those whose 
primary interest is to secure immediately 
selfisli benefits, and those whose primary 
interest is to furnish tliemselves and 
others with some material or spiritual 
blessing. In the first category, we find such 
organizations as the National Association 
of Manufacturers, the Chamber of Com- 
inerte, the Fatin Bureau Federation, the 
Association of Life Jnsuraiice Executives, 
the Motion Picture Producers and Dis¬ 
tributors of America, the American Medi¬ 
cal Association, the American Newspaper 
Publishers Association, the American Fed¬ 
eration of Lal)or, and the (TO. Among the 
latter are the League of Women Voters, 
the American Legion, the Nalioiiiil Cath¬ 
olic Welfare (conference, the Federal 
Council of Churches of (Tirist in America, 
and the Daughters of the American Revo¬ 
lution. 

T hese organizations were founded and 
are maintained because they deem—cMch 
in its own interests—that popular electoral 
action every two or four years was and is 
insuffiuent to direct the activities of gov¬ 
ernment in. ilie direciion they think right. 
As a well-known praciiiicujer has ob¬ 
served 

In Congress, from my experience, tl»c fellow 
that -nakes the most noise, and tl)e fellow that 
makes the most demands, that keeps his 
problems in front of them all the time, he gets 
service. If he doesn't: if he depends upon some¬ 
body else to do it for liim, he is going to get 
what wc all get when we don’t go after the 
thing the way wc ought to—nothing. 

Their purposes concern not merely domes¬ 
tic policy but also America’s foreign rela¬ 
tions. affecting peace and welfare and 
justice all over tlie world."*’-* 'Fhcy have 
elaborated all the technical means they 
require, they hav'C become cxjjerts upon 
the sources and channels of legislative and 
administrative power, and they Jiarriess the 

'‘J Cf. E. E. Schatlsrhncidcr, Politics, Pressures 
and the Tariff (New York, 1935), p. 219. 

’-Ci. Crawford, op. cit., (Jiap. 9; Herman 
Firiei, Road to Reaction (Boston, i 9 ir))» PP* 
gif. and 199, and Americans Destiny (New 
York, i 947 )rp- 3 V« A- 
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aims and impulses of a coherent mass of 
citizens. They have acquired the name of 
the "third house," the "assistant govern¬ 
ment.” T hey have emerged into a public 
and lecognizcd position, because of the 
appreciation that parties in a country so 
vast as the United States cannot possibly, 
and certainly do not (for reasons we have 
advanced), do the necessary work of rep¬ 
resentation of so many different purposes, 
and Congress has itself admitted the 
groups into its counsels through the doors 
of its committees, where the effective work 
of legislation is done. The "inuck-raking" 
period caused the institution of better 
traditions of government, and made it 
more difficult for Congressmen themselves 
to accept the briefs of special interests, 
while by the 17th amendment, Senators 
W'ere subjected to a purified process of se¬ 
lection. A thorough investigation of the 
"lobby" took place in 1915j after certain 
scandals had alarmed and disgusted the 
Congress and the public. Tlie conclusions 
of ilic committee of investigation recog¬ 
nized the need for public access to Con¬ 
gressmen, but they show that the commit¬ 
tee was rather overawed by this huge 
growth. Its severity, though veiled in dis¬ 
arming phrases, was reserved for the 
"lobby’s” threats against upright Con¬ 
gressmen to contrive their defeat at tlie 
next elections, but the propriety of 
"lobby” activities was admitted. 

The note of the sinister has not passed 
away from newspaper or Congressional de¬ 
scriptions of the "lobby," but it^is in 
part palliated by the openness of she 
lobby’s activities. The organizers and the 
negotiators arc naturally those with a spe¬ 
cial know'ledge of the byways of legislation 
and the habits of Congress; and they are 
recruited from "lawyers," journalists, self- 
constituted agents and touts, "public re¬ 
lations counsellors," former civil servants, 
and cx-Congressmen. Many of the mem¬ 
bers of cither House are professional poli¬ 


os Crawford, op. cit., demonstrates this. So also 
Hearings, Senate Comiiiittee to Investigate 
Lobbying Activities, 74th Congress (1936). 
Nor is the Howard Hughes' investigation by 
the Senate in July and August of 1947 a sign 
that matters have improved. 


ticians. Hence, the majority are depend¬ 
ent upon re-election or upon an admin¬ 
istrative appoinlinent. Not all can find a 
berth. But their services are of the highest 
value to the groups. They know their way 
to the offices and committee rooms of Con¬ 
gress. Up to 1933 "lame ducks" were esp'^- 
cially amenable to pressure. All in all, 
these "legislative agents" arc rumored to 
be alder than the average Congressman. 

While the public in general is thus 
made pliable, and wdien a sufficient follow¬ 
ing can be counted upon, the lobbyist con¬ 
centrates upon the Congressman. Every 
interest has a sympathizer in tlie seats of 
jxiwer, and lie forms the permanent open 
door for successful prosecution of the spe¬ 
cial claims to accoiiiniodation in the law 
and its administration, it has even been 
said that "Many a seat in Congress is no 
more than a prosperous law firm’s busi¬ 
ness-getting equipment.” A Congress¬ 
man can give aid by reading into the Con- 
gressiotial Record whatever articles he may 
compose, so that copies may be obtained 
at cost. 

With the sympathetic Congressman 
no difficulty arises. But the uusymjia- 
theiic (xmgressman must be persuaded; 
and })ersuasion takes two forms: technical 
argument, and the threat that, since he 
misrepresents opinion, opinion will re¬ 
taliate. Argument has a double virtue: it 
is intrinsically elTeciive, and gives the Con¬ 
gressman the material for intervention 
in debate. T'hese virtues, however, are in¬ 
sufficient to move the mind, and besides. 
Congressmen are so deluged with informa 
tion of all kinds that the original evil has 
returned: the solicitous interests are too 
many for their time and legislative capac¬ 
ity, and, further, Congressmen tend to dis¬ 
trust the information on the grounds that 
it is uncertified and without counter¬ 
argument. (They are, of course, incapable 
of discovering the technical counterargu¬ 
ment themselves; and this is often pro¬ 
vided by an opponent group.) 

Success lies with those who get in first, 
and most forcibly. Hence the voice of the 
people must he conjured up. The method 

M Crawford, op. cit., p. ig. 
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adopted is almost the same in every big 
organization. The local groups are con¬ 
sulted, and a policy is produced in Wash¬ 
ington; the policy is compared with the 
attitude of Congiessincii; iht' local groups 
are informed ol the discrepancies; these 
begin to press upon llieir meiiifjers by 
post, w^irc, and meetings. A steady fire 
from the coristituencies is conceniiated 
upon the member, lie is warned that re- 
election is impossible if he does nen alter 
his mind. His legislative record is ran¬ 
sacked and, with tlie exaggerations of poli¬ 
tics, thrown into the balance at primary 
and general elections. One lobby helps 
another unless they happen to be directly 
opposite in interests (wliicli is infrequent), 
since coercion is more eflective when the 
strength behind it is apparently over¬ 
whelming. 'I he method is based upon the 
general truth that in a democracy no elec¬ 
tive olhee is permanently safe: every vote 
may ultimately count, and ilicrelorc all 
must be canvassed. 'J'hrough the Congress¬ 
man’s mind flashes the fact that the active 
groups may Ire small, but that they are 
more elfeciive elector ally tlian the apa¬ 
thetic ma.ss, that unless they arc placated 
they will continue to worry him. 

The procedure of (aingress gives the 
lobbyist good (3])j)ortuniiies. l ire most 
important ate the hearings before con- 
gressicjnal corn mil tecs. Decisions on bills 
are made in conimirtecs, and not in the 
full assembly, and it has become the prac¬ 
tice for committees to take evidence from 
all interests concerned by any bill, (I’he 
reasons for this procedure are discussed 
later, p. 498 ff.) The lobbyist puts written 
and printed information behtre the com¬ 
mittee, selects and .sends up witnesses, 
argues his case. It is here, of course, that 
Congressmen are able to sift the evidence 
and to guess at the truth about the public 
support alleged by tlic lobbyist, and here 
that w-eight is given to the evidence in 
rough proportion to its authenticity. Con¬ 
gressional procedure is very intricate and 
offers many opportunities of destroying or 
deferring a bill: the lobbyist concentrates 
upon these points either for attack or de¬ 
fense. But there are cKcult approaches to 


chairmen and other committee men with 
uiiu.sual innuenre. 

How elfective is the lobby? This is diffi¬ 
cult to answer. It is possible to point to 
some very important pieces of legislation 
which result from lobbying activity.®® Yet 
of all these it may he said that the full 
de.sire of tlie lobbyist was not granted, 
and that in some cases, it was only when 
public opinion was tliorougldy roused 
that Congress actually legislated. But 
this last argument glosses ovtrr the fact 
(observed in detail in the Prohibition 
movement.) that public fipinion was roused 
or chlorolonned 01 conlused (as the rase 
required) by the lobbyist, and that simulta¬ 
neously with these operations upon the 
public, op(!rations were conducted upon 
Congressmen. 

Party organization is placed in a rather 
(uiioLis position by the lobby. Party has 
the ultimate control of policy and priority 
of business in Congress. .It cannot ignore 
cither the threat of a secession of a block 
of voters or the promise of support. Yet 
there are so many interests strongly and 
separately organized that the parties can¬ 
not possibly satisfy them all, and can only 
choose from among them from time to 
lime when it is judged that legislation is 
inevitable in the near future. 'I'lieii, as a 
rule, both parlies are found on the same 
side. Usually they “straddle” to satisfy as 
many aspirations as po.ssil>l(\ which means 
that none is completely satisfied, even in 
the program. We have already noticed that 
committees do most of the legislative woik 
of Congre.ss. The more important of these 
are seized, in the heyday of the session, 
with measures espoused by the party. Yet 
all conimiiiees have a large degree of free¬ 
dom from party domination; that is to 
say, the party has not made up its mind 
and has made no promises about a good 
many things which arise, and does not see 
the necessity of adopting a party attitude. 
Here both sides arc malleable and open to 
argument. Since, also, the committees at 
their largest contain only twenty-one mem¬ 
bers, inihience upon them is fairly easily 

ssCiawlord, op. cit.: and for New York stale. 
Belle /ellcr. Pressure Politics in New York 
(New York, 1937). 
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won- Moreover, we have seen that priority 
before Conj^ress is (ieteriiiined by a small 
knot of j)aiiy leaders; it is upon the pli¬ 
ability of these tliat ultimately depends the 
suaess of the lobbyist. 

It is clear that the lobby in its American 
form ami eflicacy is a direct product of 
American conditions. What is elsewhere 
accomplished by the partial dissolution or 
blenditifr c)f inierests in j)arties and the 
Ic'j^islaturc? is accomplished in Aint!nca by 
the explosive approach of tw'o almost ex¬ 
clusive bodies: party and lobby. It is all 
that parties can do to overcome the checks 
and balances, the obstacles and separa* 
tioiis of American politics; they have no 
time or energy left for further integrations. 
And the lobby is the ncxessary adjunct to 
the AiiKTican party system, for it makes 
the policy while the parlies are necessarily 
cKTUpied with other functions. It is pos¬ 
sible aJscj that if the nation were Jess 
wealthy, the fight for a .share of the wealth 
would h(' ficTcer in Congress and the lobby 
interi^sis would not be able to win their 
separate victories so easily. Whatever each 
takers, how’ever large, is a very small pro¬ 
portion of the total wealth; their millions 
of dollars divided by the total population 
is small, so that the amount by which each 
individual citizen is therefry deprived does 
not matter enough to produce a real re¬ 
form. Tire injustice and impropriety per- 
Iiaps mailers rnoic, but the public is scat- 
tercM over tew wide an area to establish 
adamant standards of social justice. 

It is gratifying that (]ongressmc*n have 
shown increasing and substantial restive¬ 
ness about the lobby. Tlie next step after 
the creation of a powerful institution is 
for the state to attempt to control it. In 
the case of the American lobby the .state is 
represented in the first place by Congress¬ 
men. 'J’heir attack upon the lobby results 
from thc‘ir fear of it, and from their recxig- 
niiion that it may acquire powder to which 
it is trot entitled either by its representa¬ 
tiveness in terms of genuine numbers, or 
by the sc icntilic reasonableness of its c:Jaims 
ccmipaicxl with those of tlie rest of the 
nation. Congress has Iiad to steer between 
prejudicing the riglulul frec'dom of any 
group to approach it for a hearing, and 


undue pressure for privileges. Various pro¬ 
posals, whether in the form of statutes or 
as amendments of tlie rules of Congress, 
have included those (i) to define lobbying, 
(2) to compel lobbyists to register and dis¬ 
close tJieir f)urposes, their employers, and 
accounts of expenditures, and (3) to pro¬ 
hibit former members of Congress to 
lobby, “for money or other emolument,” 
within two years of their term as members. 

Such proposals for reform culminated 
in the recommendation of the Report of 
the Joint (^oinmitiee on Kcrorganization of 
Congress and the measures to implement 
it. The coimnittee recommended:®® 

That Cnngrcss enact legislation providing for 
tlie legist rai ion of organized groups and their 
agents who seek to infliiciice legislation and 
that suc h legist ration include quarterly statc- 
nieiits of cs[>endiiuies made for this purpose. 

The committee thus relied on publicity 
and on evidence of the origin, sincerity, 
and strength of the grou{>s—a reasonable 
attitude. 1 he Federal Regulation of Lob¬ 
bying Af t, provided as follows: Any 
person, individual, partnership, commit¬ 
tee, a.s.sociation, corporation, and any 
other organization or group of persons 

who by hiiiiscrlf, or through any agent or em- 
plciyee or other persons in any manner whatso¬ 
ever. directly or indirectly, solicits, collects, or 
receives money or any other thing of value to 
lie used principally to aid, or the principal 
purpose of which person is to aid. in the ac¬ 
complishment of any of the following pur- 
posc.s: (a) I'he passage or defeat of any legisla¬ 
tion by the Congress of the United States (b) 
To influence, directly or indirectly, the pas¬ 
sage or defeat of any legislation by the Con¬ 
gress of the United States 

must file quarterly statements to show 
who has contributed $500 or more and 
who has received any expenditures of $10 
or more, with the amount, date, and pur¬ 
pose of the expenditure. Persons engaging 
themselves for pay or other consideration 
for purpose (b) above must register with 
the officers of tlie House and Senate, with 
full particulars of their employers, pur¬ 
poses, duration of cniployinerit, pay, and 
expenses. Cumulative quarterly statements 

60 p. 27. “ 
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of activities, with expenditures thereon, 
and action through any form of the press 
are required from the l-obbyists. under 
oath. Appropriate forms are provided by 
the Congressional officers for purposes of 
registration and return of information. 
T he officers of the Congress responsible for 
the administration of tlic act, so far as the 
filing and compilation of the information 
are concerned, jointly prepare an annual 
report compiling the information, and this 
is printed in the Congressional Record. 
The statements, preserved for two years, 
are open to public inspection. Violation 
of the law is punishable by a fine of not 
more than $5000 and/or by imprisonment 
up to twelve months. Convicted persons 
are debarred from inliucncing, directly or 
indirectly, the passage or defeat of legisla¬ 
tion. Debarred persons who continue to 
lobby are guilty of a felony. 

In its first year of operation, the act 
showed some little success in achieving 
its main purpose, publicity. But it was 
very far from a full success, judging by the 
small number of organizations filing regis¬ 
trations and the paucity of information 
they supplied. Many were palpably with¬ 
holding information that they could have 
given and which the law in terms, let alone 
in spirit, recjuires. Many powerful organi¬ 
zations did not file, either with no plea 
at all, or on the plea that they were not 
principally engaged in lobbying, or that 
their principal purpose was not lobbying: 
an opening for evasion supplied by the 
statute, provided by Congress in a fit of 
bad drafting or of confused intentions or 
of curious inability to prophesy how lob¬ 
bying organizations might act. It is clear 
that all organizations ought to be included 
—not merely those that think themselves 
to be qualified by the adjectives used 
above; and that a far deeper fund of in¬ 
formation, to disclose the internal set-up 
and composition of the policy leaders in 
the organizations, is required, Moreover, 
distinct responsibility for enforcement 
needs to be placed on the Attorney-Gen¬ 
eral, since the Congressional officers have 
neither the authority nor the staff for the 
purpose. It would be as valuable to pro¬ 
scribe lobbying when exerted on adminis¬ 


trative agencies and officials as when ap 
plied to Congressmen.'’*^ 

England, The social relationships and 
the group life of England are almost as 
complex and subdivided as those of the 
United Slates if less extensive territorially, 
and there are consequently as many inter¬ 
ests seeking for representation. On the 
whole, however, an oiganized lobby of tlie 
size, importance, and system of the United 
States does not exist. A large number of 
groups have headquarters near Parlia¬ 
ment Street in order to influence the 
process of government. They are of the 
same general character as those in Amer¬ 
ica; they approach members of Parliament 
and send deputations to the departments. 
But they cannot appear in Parliament, be¬ 
fore committees or otherwise, though they 
are asked to give evidence before royal 
commissions of inquiry or to act as com¬ 
missioners; they are normally confined to 
the lobby. Their electoral work is not 
propaganda in certain constituencies to 
secure a stream of communications from 
constituents to representatives, but ques¬ 
tionnaires during elections, and the rather 
informal promotion of candidatures of 
members. Party is too strongly in control 
of English politics for members to be liable 
to influence by lobbyists. The Commons' 
committees are large and their work is 
dominated by the parties and led by a 
minister. They do not posse.ss the power 
of Congressional committees. There is 
hardly a loophole between the constitu¬ 
encies and Parliament through which the 
lobbyist can slide to extort concessions. 
The doctrine of ministerial responsibility 
and its organization—^sucli that the fullest 
light of publicity beats everlastingly upon 
the smallest number of answerable min¬ 
isters, leaders of parties with high tradi¬ 
tions—makes impossible transactions not 


For a remarkably cogent and thorough ac¬ 
count of the operation of the law and sugges¬ 
tions for reform, see Belle Zeller, “The Federal 
Regulation of Lobbying Act,” American Po¬ 
litical Science Review, April, 1948: and her 
evidence before the Committee on Expendi¬ 
tures in the Executive Departments, U. S. 
Senate, 801 h Congress, 2nd Session, on “Evalu¬ 
ation of the Legislative Reorganization Act of 
19.J6.” p. 98 ft. 
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publicly advocated, discussed, and autlior- 
ized- 

The lobbyist is obliged to influence the 
electorate by press propaganda. Or he 
must appear in the ranks of a party and 
operate as a member of Parliament, under 
all the restraints of party and parliamen¬ 
tary discipline, and this often happens. 
His doctrine must stand a severe test, and 
even if a clever Parliamentary representa¬ 
tive of a special branch of industry, or of 
prohibition, or of divorce reform, found 
himself upon a committee witli that very 
slight access of power which the private 
member enjoys in committee, he would 
need to persuade not only his colleagues, 
but the niinisier, and not only the min¬ 
ister, but the civil servants who stand at 
the latter's elbow invoking the claims of 
the country as a whole.®* In fact, the rep¬ 
resentatives of the groups arc usually 
members of the House of Commons, which 
i.s peculiarly rich, as we have seen, in the 
represent a cion of the great vocational 
groups. The House listens with sympathy 
to an informed and reasoned case,®® but 
any obvious advocacy of a brief in the 
floiKSC results in loss of influence, since 
the House has learned to beware of special 
pleading. The English "lobby” is more 
effective in Whitehall where deputations 
are received, and where advice is frequent¬ 
ly asked for from interested groups, before 
legislation is put into a final draft. Such 
information suffers a (juadniple sifting: 
once by the permanent oflicials, once by 
a cabinet committee or its secretariat, a 
third time by the cabinet, and another, 
also, by the House of Commons. 

These, then, are the three hopes of Eng¬ 
lish groups; to teach the public, to obtain 
direct parliamentary representation, and 
to persuade the government. The pub¬ 
licity attending these processes causes tlic 
narrow and disreputable groups never to 

»« Cl. this point with the argument made by 
the United States Legislative Reference Serv¬ 
ice on page 456 above. 

for example, debate on Wool Price 
Orders, Debates, December, 1946. Cf. J. S. 
Ross. Parliamentary Representation (London, 
*943)* especially Chaps. VII and V^llI: Simon 
Haxey, Tory M, P. (London, and 19.16 

Report, Annual Conference, Labour party. 


attempt organization, for they know that 
their chance of success is nil. Further, the 
rigid separation between public and pri¬ 
vate bills, with a procedure of judicial ex¬ 
amination for the latter, marks off Engli.sh 
from American habits, for it gives, even 
requires, the open appearaticc of interests 
and their counsel, to state the nature of 
the interest. And it takes away the re¬ 
motest hope of success from any interest 
whicli is antisocial when tested by judi¬ 
cially sifted evidence of the balance be¬ 
tween the public and the private benefit. 
T he smallness of the country, the cohesion 
and intermixture of locality and interest, 
the nation-wide circulation of several met¬ 
ropolitan newspapers, the central qnasi- 
governmental management of radio—all 
cause a whisper to be heard everywhere 
and make a fierce light beat upon the 
throne. (In the United States, the distances 
and diversity of intercsis. and confusion 
of responsibility at the center and in the 
localities, defeat the subjection of the 
lobbyist.) Until 1931 in Great Britain, the 
nonexistence of tariffs reduced the capac¬ 
ity of special interests to prevail against 
the common good. I>igesied in parties, the 
interests there sought mutual accommo¬ 
dations. 

The labor unions, of course, constitute 
one of the lobhie.s. When the Labour gov¬ 
ernment of 1945 took power, it was one of 
the first truly democratic systems to fare 
the pressure of the unions, which in their 
political form had brought a party into 
power. I'he coal miners' union asked for 
a charter of ten points to be included in 
the nationalization law, or at any rate, 
to be promised them by administrative 
measures. Among these were a guaran- 
lce<l week with a minimum wage, special 
welfare conce.s.sions, and repre.scntation 
on the National Coal Board, the everyday 
administrative authority managing the 
mines. The government refused any com¬ 
mitment. It was a Labour party govern¬ 
ment, but it was a government with a 
national outlook and responsibilities to be 
discharged to all occupations and all indi¬ 
viduals within the nation. It did not even 
provide for representation of the coal 
workers on the board, though one mem- 
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her is appointed with the qualification of 
“experience in the organization of la¬ 
bor.” “The nation” is a good card to 
play by any party, which has the courage 
to use it against the claims of any special 
group, whenever it is played sincerely and 
wisely; for millions of voters respond to 
its essential appeal—fair play for all. 

The House of Commons has never, like 
tlie United States Congress, been clearly 
faced with the starker problem of lobby¬ 
ing. It has on several occasions affirmed 
it to be a breach of privilege of Parliament, 
punishable in various ways, if, to influ¬ 
ence their Parliamentary conduct, mem¬ 
bers were subjected to bribery, threats of 
violence, abuse. Joss of cKCupaiion or 
emr>luments, or withdrawal of various 
social privileges (like membership in a 
club).*** It is well known and officially ad¬ 
mitted that some members of Pariianietit 
are paid by outside bodies.**2 iJut it is a 
/ule that where a member has a private 
interest, he will admit it in debate, and 
allow the House lo discount or put a 
premium <m what he says, and in sonic 
cases he must refrain from voting. The 
rule on bribery and disclosure of interest 
might, if strctcheil far enough, include 
members who arc paid wholly or partly 
to represent bodies outside the House, not 
being their t^lcctorate. But the rule has 
never yet been so extended, presumably 
because it has not been necessitated by 
undue violation of the conscientious 
duties of members. 

An aspect of lobbying, though not on an 
exact par with the problem as it appears 
in tlie United States, was considered in 
1947 by the House of Coramons.®^ A mem¬ 
ber of the House claimed the protection 
of the House because the Civil Service 
Clerical Association—a labor union—had 
attempted to get him to terminate a life- 

flo Cf. T). R. Grenfell, The British Coal InduS' 
try (London, 19,17), Appendix; also R. A. Dahl, 
“Workers’ Control of Industry and the British 
Labour Party,” American Political Science Re¬ 
view, October, 1947. 

Cf. Report, Select Committee of Privileges, 
and Minutes of Evidence, No. 118; June 17. 
1947; memorandum by the clerk of the House, 
p. 83 if., and cases there listed. 
fl2 Ibid., Question 83, and Report, 
as Ibid. 


tenure appointment he held as their Par¬ 
liamentary General Secretary. His agree¬ 
ment (made in May. 1943) paid him for 
dealing with all questions arising in the 
work of the Association wdiich required 
parliamentary or political action, and for 
using his best endeavors to promote the 
work and objects of the Association. He 
was, especially, their spokesman in Parlra- 
incnt on civil-service mailers. It w^as agreed 
that he should “be entitled to engage in 
his political activities with complete free¬ 
dom,” but on the other hand, should not 
be entitled in his political and parliamen¬ 
tary activities lo j>urport to represent the 
political views of the Association, if any; 
and, should “only represent the Associa¬ 
tion” so far as civil-service matters were 
concerned. 

In the course of time the general politi¬ 
cal views ol this member dashed with 
those of many inembers of the Association, 
.since it w^as largely Labour, wdiile on the 
“closed shop,” alliliation with the Trade 
Union Congress, and some other matters 
his views w'ere seriously different. The As¬ 
sociation's olficers tlierelore attempted to 
persuade him to retire on full pay and a 
bonus, as it found a widespread misunder¬ 
standing among its owm constituents that 
a paid officer of the Association should be 
at serious variance with it. on public issues 
and in public discussion, and as. also, the 
A.ssociation suffered grave ernl)arrassment 
at meetings of the trade-union world. To 
protect hini.self from the As.socialion's per¬ 
suasions (not to change his opinion, but 
to agree to retire), he prayed the House 
to declare that the Association was vio¬ 
lating the Commons’ privilege that mem¬ 
bers should not be put under pressure to 
speak otherwise than they freely felt they 
ought. The Committee found that the 
.Association had not committed a breach 
of privilege. Its essential doctrine is not 
only important as a pronouncement on 
the main theme, but is also of conspicu¬ 
ous interest as an exprcs.sion of Biitish par¬ 
liamentarism.®^ 

Not every action by an outside body which 
may influence the conduct of a Member dt 

«♦ Ibid., p. xii. 
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Pai'iiamcnt as such could now be regarded as 
a breach of piivilegc, even if it were calculated 
and intended to bring pressure on the Member 
to rake or to refiain fiotn taking a particular 
course. Ihus a Resolution passed by sonte na¬ 
tional oigani/aiion, or a town’s meeting in a 
Member s constituency urging him to speak or 
vole in oite way or another would not nor¬ 
mally involve any breacli of privilege, even 
though it expressly or by implication indicated 
that political support woidd be given or with- 
held accorriing to the .Member’s response . . . 
In Your Commit lee’s view the fact that a 
contradiial relatioiisbi]) docs exist i^ tiot in 
itself one which must comfdetely tie ilic hanefs 
ol the outside body if it (lesires to criticise or 
coiiirnciit on a Membei’s activities. 

'The relationship between a Member and an 
outsifle body with wliidi he is in contractual 
relation.shi)) and from which he receives finan 
tial payments is. however, one of gieat difli- 
culty and delicacy in which there must often 
be u danger that the rules of privilege may be 
infringed. Tliiis it would ceriaiiiiy be im¬ 
proper for a Meiiiliei to enter into any 
arraiigeiiiciit fetteiing his complete indepen¬ 
dence as a Member of i^arJiament by under¬ 
taking to press some particular point of view 
on behalf of an outside interest, whether for 
i<*ward or not. F.r|ually it might he u breach 
of privilege for an outside bo(ly to use the tact 
that a Member had etiiered into an agree¬ 
ment with it or wa.s receiving payments from 
it as a means of exerting pressure upon that 
Member to follow a paiiicular course ot 
conduct in his capacity as a Member. 

It would also be clearly improper to attempt 
to punish a Meinbei pecuniarily because of 
hi.s actions as a Member . . . 

Your Cummiticc regard it as an inevitable 
corollary that if an oiiisidc body may properly 
Ciller into contractual relationships with and 
make payments to a Member as such, it must 
in general he entitled to terminate that rela¬ 
tionship if it lawfully can where it considers 
it necessary for the protection of its own in¬ 
terests to do so. What, on the other hand, an 
out.side body is certainly not entitled to do is 
to use the agreement or the payment as an 
instrument by wdiich it controls, or .seeks to 
control the conduct of a Mem her or to punish 
him for what he has done as a Metidier. 

... It must he assumed in the Member’s 
favour that having voluntarily enicied the 
rclationsliip he has put himself beyond the 
reach of any improper influence to which 
cither its continuance or its threatcneil (crmi- 


nation might give rise. None the less your 
Committee consider that Parliament mu.st he 
jealous to see that relationships of thi.> kind 
are not allowed hy MiMiibcis or used by out¬ 
side luKlies to influence Members in their 
course ol conduct. 

Only three other things need be added. 
First, Mr. Churchill, who was a tnernbei of 
the coinniiitce, said, "We are very greatly 
interesred in whether in fact we have a 
Member here who can give his con.scien- 
tious service to the Moii.se or i.s regulated 
by an outside body." Second, it could, on 
even a .strict const ruction, have been ar¬ 
gued tlial some of the general ptditical 
matters on which tiie As-sociarion was ag¬ 
grieved at its agent's opinions and votes 
were "civil .service" matters: thus the 
repeal of the Trade Disputes Act, alFilia- 
lion with t!ic Trade Union Congress, and 
even the "closed shop" arc matters of 
moment to civil servants as civil servant.s. 
and not merely as citizens. Finally, lliough 
it i.s clear that Parliament had never yet 
decided wli»?iher it was or was not a breach 
of privilege for a member on the one 
hand, and any body of persons outside his 
constituency on the other, to enter into 
an agreement by which the member should 
pursue a certain line in Parliament, the 
privilege of freedom of speech is more 
than the individual right of a member 
which he is free to sign away in pan, for 
the right is a collective right of the House 
as a whole.®® 

This particular case was followed by a 
government resolution accepted by the 
House after earnest debate:®® 

That this House agrees with the Report of 
the Committee of Privileges, and in pattinilar 
declares that it is incon.sistent with the dignity 
of the House, with the duty of a Member to 
his constituents, and with the maintenance of 
the privilege of freedom of speech, lor any 
Member of this House to enter into any con¬ 
tractual agreement with an outside body, con¬ 
trolling or limiting the Member’s complete 
independence and freedom of action in Parlia¬ 
ment or stipulating that he shall act in any 
way as the reprc.scntative of such outside body 

Select Committee Report, Clerk of the 
House Memorandum, ibid,, p. 87, 

«« July 15, 1947. Cf. Debates. 
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ill regard lo any matters to be transacted in 
Piiiliamcnt; the duly of a Member being to 
his constituents and to the country as a 
whole, rather tiian to any particular section 
thereof. 

T he possible punishment of lobbyists in 
Britain tan be inferentially deduced from 
a further case of privilege. Two members 
of the House of Commons were found 
guilty of disclosing information to news¬ 
papers of the proceedings at a Labour 
party meeting of Labour members of the 
House of Commons, held in the House.*'^ 
T he meeting had been discussing matters 
directly related to the transactions of the 
House of Commons, past, present, and to 
come. The facts were discovered wlien 
one of the members wrote an article on the 
way in w'hich news about parliamentary 
and party transactions “leaked” to the 
public. It was alleged that members gave 
information for pay, or while in a scini- 
drunken state, or in return for favorable 
attention in the press. This ariirle was 
held to be a gross libel on the House. It 
was found by the select cuimnittee which 
iiujiiired into the libel that the very mem¬ 
ber who had thus accused others of giving 
information was himself the author of 
disclosures to the press, for pay (he had 
been a jriiirnalisi for many years). Another 
member became implicated as the result 
of evidence given during the inquiry. 

Several very important matters bearing 
on the conduct of democratic governinent 
were ventilated or efiectuaied by this epi¬ 
sode.®* T'hc members were condignly ex¬ 
pelled from the House of Commons after 
making a humble apology for their libels, 
and above all, for corruptly receiving 
money for the disclosure of information 
about matters to be proceeded with in 
Parliament. The payments were regarded 
as being in the nature of bribery, it was 
then thought by the government that this 
scandalous case and the severity of the 
action of the House, memorable as they 
were, ought to be supplemented by a reso¬ 
lution of the House, as a clear warning to 

Cf. Report, Committee of Privileges. H.C. 
No. 138; July 23. 1947. 

«* Ibid., and Debates, October 30, 1947. 


potential offenders. Therefore the follow¬ 
ing resolution was jmiposed,®* and after 
strenuous debate accepted: 

T hat, if in any case hcrcaltci- a Mcmhci shall 
have been iiuind guilty by this House of coi- 
ruplly accepting payiiieiu for the disdosiirc 
and publication of conhdcntial informution 
ai)out matters to he proccerled with in Parlia¬ 
ment, any person lesponsililc for olleiing such 
payment shall incur the grave displeasure of 
this House; and this House siiall lake such 
action as it may, in the circumstances, think 
fit. 

It is clear from this resolution that in 
future, any lobbyist attcnqrting lo influ¬ 
ence the (X)urse of Parliamentary business 
by paying a member of Pai lianient would 
be taking an extremely grave risk of pun¬ 
ishment by the Mouse. And there being 
no definition of the w'ord ‘‘payment,” the 
risk is the greater. T he House was warn¬ 
ing the tempter, as well as the tempted, 
for in this case, the buyers bad not been 
punished.^® 

Of more than passing interest are three 
ideas evoked by the case: (1) that meetings 
of a party in the House of Commons are 
entitled to the pioteciioii of privilege, 
(2) the duty owed by members to the good 
fame of the House aiid the House to the 
nation, and (3) the drastic nature of pun¬ 
ishment by the House of (ionmions. 

A majority of the .Select C'.ommitiec 
held that parly meetings in the House 
had become so integral a part of the gen¬ 
eral functioning of Parliament tiiat they 
ought to be regarded as conducting Par¬ 
liamentary business. T'herefore, members 
attending them ought to be punished in 
the same way as Parliament would punish 
a member who disclosed official transac¬ 
tions in the Chamber itself, and in the 
committees of the House itself. The re¬ 
port said; 

In modern times the practice of holding pri¬ 
vate meetings in the precincts of the Palace 

Dcrccmbcr 10, 1917, Debates. 

70 One pa|)cr paid thirty pounds a week to a 
press agency to whom one of the members 
gave information: the agency acted for tfie 
memher; the other received five pounds a 
week direct from a newspaper. T he first mem¬ 
ber claimed this was his regular journalistic 
work. (Report, para. 17 ft.) 
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of Wesiminsicr of different parties has become 
well established and, inr the view of Your Com- 
miiiec, it must now be taken to form a normal 
and everyday ini idem of parliamentary pro¬ 
cedure, without wliich the business of Parlia- 
nicnt could not conveniently be conducted. 
Thus ineetiiigs held within the precincts of 
the Palace of Westminster during the parlia¬ 
mentary session are normally attended by 
Members as such, and the information which 
is given at such meetings is, in Your Com¬ 
mittee's view, given to those attending them 
in their capacity as Members. Your Com¬ 
mittee therefore conclude on this matter that 
attendance of Members at a private party 
meeting held in the precincts of the Palace of 
VVestminster during the parliamentary session, 
to discuss parliamentary matters connected 
with the current or future proceedings of 
Parliament, is attendance in their capacity of 
Members of Parliament. ... It follows that 
an unfounded imputation in regard to such 
meetings involves an affront to the House as 
such. Your Committee consider that an un¬ 
justified allegation that Members regularly 
betray the confidence of private party meet¬ 
ings either for payment or whilst their dis¬ 
cretion has been undermined by drink is a 
serious contempt. 

. . . 'I'he information has come to him 
confidentially as a member; it is only as a 
Member that he can part with it. In Your 
Committee’s view, therefore, the making of a 
payment in order that a Member should 
specially note, what took place at the meeting 
and should disclose infoimation about it, or 
tlie acceptance of such payment, constitutes a 
transaction in the nature of bribery of a 
Member in regard to what is part of his 
work ill Parliament and is a breach of the 
privileges of this House. 

In debate it was argued: 

To me this is not a question of punishing or 
not punishing the hon. Member for Grave¬ 
send. This is a simple question of our duty as 
Members of the House of Commons, with all 
that long tradition which we have been taught 
to respect and observe. The hon. Member for 
Gravesend has been proved by practically 
everything that has oeen said here today to be 
the wrong kind of person to be here represent¬ 
ing any section of the British people. We are 
here primarily to act on behalf of the people 
as a whole, and not any particular con¬ 
stituencies . . . 

71 A Labour member. Debates, October 30, 
1947, col. 1189. 


It was further contended; 

I feel that I 'have a duty not only to this 
House of Commons of which 1 am a Member 
but also to my own political party, and, what¬ 
ever the crime may have been of the Member 
for Gravesend against this House, as a strong 
party member I view his crime against his own 
party as being, at least, equally strong. . . . 
There is another side to this question to which 
I think we Members of this House of Com¬ 
mons have to give attention. 'Ihis is the 
central governing authority of this country, 
and* this question is being watched in every 
part of the country with very close attention. 
Difficulties of this sort arise in all sorts of 
Government Departments and in all sorts of 
local government departments, and if we are 
going to countenance an offence of this sort, 
which we have condemned to the uttermost 
degree, and not deal with it by the right sen¬ 
tence of this court, we shall i>e encouraging 
all sorts of difficulties, all sorts of wrong 
action, in local government and other types 
of organisation in this country. 

Mr. Churchill, in suggesting that rather 
than a temporary suspension the members 
should be expelled, said, *Tt [suspension] 
simply means that, after an interval, the 
Member will return here, without in the 
slightest degree having lifted from him¬ 
self the terrible stain, the indelible stigma, 
the House has inflicted upon him. . . 
Another Conservative member, speaking 
on the motion to make the tempter pun¬ 
ishable as well as the tempted, observed, 
"They [Labour members] feel, perhaps 
we all feel, that the two honourable Mem¬ 
bers should not have been so cruelly and 
harshly punished—^for it is a terrible pun¬ 
ishment, nothing could be worse, and we 
can imagine what a terrible situation it is 
—and that there should be no broad cen¬ 
sure on those who have been equally guilty 
in having tempted them to fall into this 
error." (The student may wonder, 
"What! mere expulsion from the House 
of Commons is so terrible a punishment?" 
In England it is thought to be so.) 

It ought to be noticed that there was 
much division in the House of Commons 

72 A Labour member. Debates, same date, col. 
1190. 

73 Debates, same date. col. 1164. 

74 Debates, December 10, col. 1147. 
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on the question whether private party 
meetings in the precincts of the House 
ought to be covered by parliamentary 
privilege, though the Select Committee 
reported on this affirmatively. Of course, 
no precedent could be found to fit, be¬ 
cause it is only in recent years that politi¬ 
cal parties have come to be so intimately 
a part of the structure and functioning of 
legislatures.^® 

Germany, I have, in another work,’* 
made a detailed analysis of the oiganized 
interest groups of Weimar Germany. In 
number and size and technique of organi¬ 
zation, they are at least on a par with 
those of America. They had their roots in 
the German love of organization, in tlie 
rapid changes in German industry after 
1870 (when all branches of economic life 
were in a process of both natural and 
statutory evolution and before political 
parties were actually sovereign), and in 
the need for organization where the civil 
service was a body of jurists and where 
Parliament had less to give than ministers 
and the emperor. Before Hitler, they op¬ 
erated directly upon the Reichstag by 
supporting candidates, and upon the de¬ 
partments of state by deputations. Their 
pressure upon the departments responsible 
for their particular branch of interest was 
continuous and intense. It was welcomed 
for its usefulness. Their representation in 
the Reichstag was made easier than in 
other countries because proportional rep¬ 
resentation enabled them to influence 
party leaders (they were themselves some¬ 
times party leaders) to put them upon the 
electoral lists in safe constituencies. I'hcse 
influences were largely controlled by the 
parties, which were strong in discipline 
and conviction. But one must observe the 
growth of a number of specifically "inter¬ 
est" parties, with which we have already 
dealt in Chapter 16 on parties. An attempt 
was made to conduct group interests and 
expertise into formal and open channels 
in the Economic Council (the Reichswirt- 

C£. Report, Select Committee, loc, cit,. Ap¬ 
pendix and Evidence of Clerk of the House of 
Commons. 

Cf. Represen tat we Cmrernment and a Par^ 
liament of Industry (London, 1923). 


schaftsrat), discussed later (p. 546). Com¬ 
plaints about members who too specially 
represented certain interests were fre¬ 
quent, but no bill to cope with the mat¬ 
ter, whether by the Rules of Procedure or 
the general law, w'as successful. 

The nazi r(^gime, which replaced stat¬ 
ute-making by ministerial ordinance, set 
up corporate representation of business 
and labor, though not in the legislature, 
which was merely a facade. Nazi Germany 
was ruled by the Nazi party, which meant 
the immediate relationship of the party 
hierarchy with the occupational group¬ 
ings of every kind and at all levels, na¬ 
tional, state, regional, and local. It even 
meant collaboration—but in the interest 
of the Nazi government’s military-eco¬ 
nomic plans—in the very workshops and 
offices of the groups, and sometimes the 
acquisition of special advantage by leaders 
of groups w'ho were personally be¬ 
friended by Nazi leaders. The proceed¬ 
ings of the war-guilt trials, especially con¬ 
cerning the industrial and banking 
leaders, luridly reveal this situation. The 
legislature was no intermediate body be 
tween Nazi parly and Nazi government 
and the interest groups: they starkly con¬ 
fronted each other.’" 

It is interesting to observe that the 
Senate of the postwar Bavarian constitu¬ 
tion (Part III) is composed of representa¬ 
tives of economic and social groupings. 

France, France is rich in thr theory of 
group influence upon government (as wit¬ 
ness the names of Benoist, Durkheim, and 
Duguit, to name only the most distin¬ 
guished), but until recently was poor in 
actual organization. The notion of na¬ 
tional sovereignty and the equality of citi¬ 
zens seems to have acted as an obstacle to 
it. There are, however, other causes. Until 
very recent years, state activity was small, 
for all the French outcry about itaiisme. 
The chambers were intensely occupied 

’ 7 Cf. Franz Neumann, Behemoth, 2nd edi¬ 
tion (New York, 1945); Robert Brady, Spirit 
and Structure of Nazi Germany (London, 
1959): H. N. Sweezy, Structure of the Nazi 
Economy (New York, 1941); L. Hamburger, 
How Nazi Germany Controlled Business 
(Washington, 1943): and Frank Miink, The 
Legacy of Nazism (New York, 1943). 
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with issues for which political groups are 
the better middlemen. The best tiling for 
the interest, especially economic, was to 
have nothing at all to do with politics. 
Then, in so far as influence upon the 
chambers was necessary, this was exercised 
through ministers, and implemented by 
social gratifications. The advisory coun¬ 
cils, of which we have already spoken, 
could be approached, and their members 
influenced, by powerful individuals, and 
little more than this was attempted. The 
Slate itself had created in its local Con¬ 
sultative Chambers of Arts and Manu¬ 
factures, in the Chambers of Commerce 
and the Chambers of Labor, the normal 
means of communication upon industrial 
and commercial matters.'** That is the 
Continental fashion (Weimar, nazi, and 
post-nazi Germany has it also): to put the 
mark and the discipline of the state upon 
such representative bodies. Further, the 
proportion of industrial and commercial 
interests, compared with those in other 
countries, to agricultural interests, which 
needed on the whole less state interven¬ 
tion, was and is small. 

Since World War I, economic develop¬ 
ment stimulated the growth and perti¬ 
nacity of a number of large associations 
like the Comity de liaison des Grandes 
Associations, and the Union des IntMts 
t.conomiques, and the C.S.T. These organ¬ 
izations openly sought to influence legis¬ 
lation, and in election campaigns they 
sought to bind members to their program. 
In their directorates were often found 
distinguished deputies, more particularly 
senators, and there are connections be¬ 
tween the parliamentary commissions and 
the associations. Neither French political 
logic nor the conditions of the day have 
allowed these voluntary organizations to 
remain masters of the field, for, following 
the example of Germany, and much in¬ 
fluenced thereby, a comprehensive Eco- 

78 P. Pic, Traiti EUmentaire de L 6 gislation 
Industrielle (Paris, 1937), p. 122 ff.; and article 
by Herman Finer, "Officials and the Public," 
in Public Administration, January, 1931; 
cf. G^ny, La Collaboration des Particu'Uers 
avec VEtat (Paris, 1930). Cf. also K. Bopp, 
“The Government and the Bank of France,” 
in Public Policy (Harvard, 1941). 


nomic Council was formed in 1927. We 
later compare its composition and effect 
with the German Economic Council, but 
may now note that it was regarded as 
sufficiently valuable to be resuscitated in 
the constitution of the Fourth and Fifth 
Republics. 

The rules of procedure adopted by the 
National Assembly in March, 1947, forbid 
the establishment within the Assembly it¬ 
self of groups bearing titles “for the de¬ 
fence of individual, local or professional 
interests" (article 13). Moreover, the rules 
(article 116) prohibit a deputy, “under 
penalty of suspension or expulsion, from 
taking advantage or allowing use of his 
status in financial, industrial or commer¬ 
cial enterprises or in the exercise of liberal 
or other professions, and, in a general 
fashion, using his title for other motives 
than the exercise of his mandate.” 

We have now briefly rcvicw^cd the exist¬ 
ing means whereby legislators supply 
themselves, and arc supplied, with the 
expertness necessary to the creation of 
law. We may conclude that were it not 
for these agencies, parliamentarism would 
be incompetent to the tasks assumed by 
the modern state. We may also conclude 
that were it not for the civil service and 
modern parties led by a few talented men 
and helped by their research bodies, it 
would be necessary to demand of the 
ordinary elected deputy a critical ability 
which he does not yet possess and which 
he could not acquire without years of 
careful study. Nor can it be omitted that 
without parties, and the centralizing, na¬ 
tional authority of legislatures, modern 
states would be disrupted by the schis¬ 
matic demands of the group interests. (In 
the government of the Soviet Union much 
nervous energy is saved by the fact that 
all special interests are consciously and 
resolutely domesticated by the only party, 
the Communist party. Yet it is observable 
that the Russian people, grouped in fac¬ 
tory and farm, do, through meetings and 
other contact with the party, bring home to 
the latter what they would like, how much 
they can endure, and the limits of their 
obedience. "Lobbying^* is in the Soviet 
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Union an incessant contest between the 
officials at the head of bureau, trust, mine, 
factory, and collective farm.''®) 

When we hear the current slogans, “the 
decline of parliaments" and the "crisis of 
democracy,” we have to recall that it is an 
apparent decline only. New tasks have 
been imposed upon institutions which 
have not declined but remained the same. 
Other representative institutions, some 
with good credentials, have not yet been 
properly shaped and accommodated and 
granted a fully acknowledged place in the 
f;ourt of the sovereign. 

DRAFTING OF THE LAW 

It is not enough to have rightly deter¬ 
mined the substance of the law, for it may 
be entirely ruined by the manner of its 
formulation. Both Montesquieu and 
Austin placed the highest value upon 
the technical drafting of the law, quite 
properly when one considers the ]iroblems 
it raises; 

(1) No law can be made without affect¬ 
ing, by contradiction or amendment, other 
parts of the statute book or case-made 
law. The new law must be formulated 
with due reference to these, else incon¬ 
sistencies and litigation will follow. 

(2) The law requires careful deBnition 
to embody the intention of the legislator 
with the least amount of ambiguity, for 
the law courts interpret mainly by follow¬ 
ing the letter of the law and not by refer¬ 
ence to the intention of the legislator. 
For how should one discover that inten¬ 
tion? By parliamentary debate? (It is vague 
and one-sided); by numbers voting? 
(many may not have heard the debate 

7 »Cf. A. Baykov. The Development of the 
Soviet Economic System (New York, 1947); V. 
Kravchenko, / Chose Freedom (New York, 
1945); and Communism in Action, U. S. Legis¬ 
lative Reference Service (1946). 

80 Cf. Esprit des Lois, Book XXIX, Chaps. 
XVI-XIX. 

*iCf. Jurisprudence, 1136: "I will venture to 
affirm, that what is called the technical part 
of legislation is incomparably more difficult 
than what may be styled as the ethical. In 
other words, it is far easier to conceive justly 
what would be useful law, than so construct 
the same law that it may accomplish the de¬ 
sign of the law-giver.” 


and some may not have understood it). 
The judges are w-ise in looking only to the 
letter of the law, but we have already 
learned that this is an epoch of statutory 
revolution regarding property, civil liber¬ 
ties, and tnorals, an epoch bursting with 
the gravest problems. Moreover, it is de¬ 
sirable that the law should be as simply, 
that is, as economically, worded as pos¬ 
sible. If then, it is badly formulated, the 
very intention of the legislator may be 
reversed; and casus omissi arc the regular 
bread and butter of law courts. Serious 
accidents have (x:currcd; ludicrous incon¬ 
sistencies are reported from all countries, 
and to avoid them requires great care and 
skill. 

(3) Last but not least, if a statute ends 
the legislative process, it begins the ad¬ 
ministrative. The administrators must 
have clear instructions. If run, they may 
either exceed their powers or be timid 
and confused, or public recrimination and 
litigation may result.®® 

Hence the tendency to place bill draft¬ 
ing in the hands of specialists, w»ho be¬ 
come skilled with practice, who are able 
to use terms which have already accpiired 
a settled deBnition in the courts of law,®* 

8® As, for example, in the Rating and Valua¬ 
tion (Apportionment) Act, 1928; in the deliiii- 
tion of ”iiultistiiar' hereditaments, which 
were to he derated; in "IAEA’s “planning” 
powers, and power to make "studies"; in 
NLRB’s deBnition of "employed” (was it to 
include foremen?); in the “portal-to-portal" 
suits. An especially apposite case study of 
faulty drafting and the conse((uences on the 
dcBcient adniinisiration of the law is to be 
found in the Legislative Reorganization Act, 
in the part referring to lobbying; relating to 
the w'ord "principal” (cf. p. 463 above). 

88 F. T. Lee in " The Office of the Legislative 
Counsel,” Columbia I..aw Review, April, 1929, 
p. 390: "The essential and the lime consuming 
elements arc analyses of the problems and of 
the existing law and the administrative and 
technical deiails—^in order that the general 
substantive policies may be built upon a 
sound understructiire that will make practica¬ 
ble the accurate execution of the policies . . . 
It is the rare exception when a simple policy 
cannot he simply expressed. Usually the ex¬ 
planation of complex, indeBnite, disorderly 
statutes is attrilmtahlc to the existence of a 
complex policy, whose ramifications cannot 
be definitely ascertained, or else is attributable 
to political or parliamentary exigencies.” 
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and who, by centralizing the process, are 
aide to exclude unintentional and mutu¬ 
ally destructive provisions. 

England. In England, for government 
measures only and for private members* 
bills befriended by the government, a 
special office of draftsmen. Parliamentary 
Counsel to the Treasury, is employed. The 
office has had a distinguished history since 
its creation in 1837 (Lord Thring and Sir 
Courtenay Ilbert were its incumbents for 
years ®*). T he minister and the leading 
officials in the department responsible for 
the bill cooperate with Counsel in the in¬ 
ception of the bill, and then continu¬ 
ously with arnendinents which arise during 
its passage through Parliament; indeed, 
tliey are conveniently present during de¬ 
bates in the House and in committee. 
Moreover, C^oiinsel jnovide memoranda 
on tlte clauses for the instruction of the 
minister, and search out and make plain 
the history, and die connection with other 
departments of state, especially of the 
Treasury. It is a vital, and an intricate, 
and a highly technical business. I'hc value 
of the office of draftsmen has been tlius 
assessed by Bryce; it produced harmony 
in the laws; a form at once shorter, clearer, 
better expressed, and less likely, all things 
being equal, to provoke litigation; and a 
means for consultation on the probable 
legal effects of contemplated proposals, 
and for reports upon existing law.®® 

Germafiy. In Weimar Germany no spe¬ 
cial draftsmen but the leading depart¬ 
mental civil servants w'erc responsible. In¬ 
deed, this is why legal studies fonn^d so 
large a part of the German civil servant’s 
training. This dispersion of drafting re¬ 
sponsibility was criticized as leading to 
ambiguous clauses and unnecessary addi¬ 
tions to the law. 

United States. In the United States un¬ 
til 1915. there was only the very casual 

Cf. C. P. Ilbert, Legislative Forms and 
Methods (London, 1901) and The Mechanics 
of Law Making (London, igii); Lord Thring, 
Practical Legislation (l..ondon, 1877 and 1902); 
and Harrison in Minutes of Evidence, Com¬ 
mittee on Ministers' Powers, 1932. 

United States Senate Rejjort, 62nd Congress, 
No. 1271 (1913), “Legislative Drafting Bureau 
and Reference Division,” p. 74 ff. 


help of the administrative departments 
with their legal advisers when ’’adminis- 
tration” bills were being pre.ssed. In 1918 
special officers, called legislative counsel, 
were created, one each for the Senate and 
the House of Representatives, with ade¬ 
quate assistants to “aid in drafting public 
bills and resolutions or amendments there¬ 
to on the request of any committee of 
either House of Congress.*' 

When the work of the offices of legisla¬ 
tive counsel, in House and Senate, was 
reviewed by the Joint Committee on the 
Reoiganization of Congress in 1945. it 
became clear that only about one quarter 
of the bills introduced into the Houses 
(if indeed so many) came to counsel for 
assistance. Many of them were not dealt 
with completely. Much time was spent— 
and, from a legislative point of view, 
wasted—on assistance to individuals in¬ 
stead of services to the committees as such. 
The recruits to the service were not of the 
highest possible quality, partly because of 
the rather low salaries offered. T'herc was 
considerable turnover in the employees, 
hardly conducive to the proper exercise 
of this delicate and abstruse drafting func¬ 
tion. Counsel frequently were at sea in 
ignorance of the subject matter on which 
they were expected to draft law. In fact, 
a very substantial proportion of the stat¬ 
utes had come from the executive depart¬ 
ments, and in many cases, were adopted 
with sighs of relief by all concerned, al¬ 
most exactly as they arrived from the 
departments that drafted them, it being 
recognized that Congress was unable and 
ill-equipped, through lack of knowledge 
and active experience in the subject, to 
formulate a sound law.®^ 

The Reorganization Act of 1946 pro¬ 
vided for more counsel and higher sal¬ 
aries. Congress cannot but still suffer from 
inadequate inwardness of connection with 
the administration, and so either must 
continue to produce rough-and-ready 
laws (a trouble to the public, the inter¬ 
ests, and the officials who have to admin¬ 
ister them, and a frequent source of con- 

Cf. Lee, op. cit. 

*7 Cf. evidence of Counsel, Hearings on Reor¬ 
ganization of Congress, 24131!. and 3455 ff. 
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fusion, litigation and re-enactment) or 
must accept the assistance of the adminis¬ 
trative agencies. 

France. In France, consultation of the 
Conseil d'Fltat was made permissive, in¬ 
stead of compulsory, in 1878, and this, we 
have seen, is continued by the decree of 
July 31, 1945. Governments have relied 
upon the unsystematic aid of departmen¬ 
tal officials, ministers* private secretaries, 
academic experts, commissions of inquiry, 
and experts who happen to get on to the 
parliamentary commissions. In one or two 
departments, some officials are especially 


entrusted with bill drafting, but this is 
not common. 

In so far as the operation of lobbyists 
is pernicious, it might be reduced to more 
reasonable proportions by the lengthen¬ 
ing of the duration of legislatures which 
are now fixed at less than four years: the 
chief example is the House of Represen¬ 
tatives. Also, an increase in the size of the 
legislature, important for other reasons 
also, might make it difficult for the lobby¬ 
ist to sway its mind, and this might be 
followed by an increase in the size of 
Congressional committees. 
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The law has coiueivcd: it is drafted; 
outside influeiiccrs have been at work and 
remain vigilant. How does the legislature 
proceed to convert it into law? What rules 
does it impose upon itself, and for what 
inotive.s? 

Rule's of procedure have always been 
considered with peculiar regard by par- 
lianientariaTis. For long, the right to make 
rules Iree from intervention by the mon- 
aiih was regarded as a lest of the inde¬ 
pendence of parliament and was one ele¬ 
ment in the l)atile for self-govcrnmeni. It 
was possible for a parliament with such 
rights to bind the Crown and its ministers 
to its will, since a price could be exacted 
for the lowering of each obstacle. But in 
our ow'ii day, procedure has an even more 
solemn meaning: it is the self-control of 
the sovereign people, the voluntary sur¬ 
render of all ])arties to common consider¬ 
ations of utility and justice. This meaning 
is implicit in the rules and habits of the 
various legislatures and can be generally 
thus suinmari/ed: 

(1) Deliberation should be so arranged 
as to avoid menibcr.s’ being taken by sur¬ 
prise. 

(2) 7 'hcTe must be sufficient deliberation. 

(3) 'Fhc majority must have the ultimate 
power to pass the law and administei. 

(4) The minority must not be oppressed. 

(5) Deliberation must be orderly, ear¬ 
nest, and genuine. 

(6) 'Fhe good faith of all speakers must 
be assumed. 

(7) The system of government by parlia- 


iiicmary discussion and decision is ac¬ 
cepted as proper and incontrovertible. 

It is obvious that the use of the rules 
depends on the general sense of justice 
existent in the majority and in society at 
large, and, of course, on how far these are 
* aware of the nature of the task to be per¬ 
formed. Upon the decision depends, in 
part, the general reptile of the legislature 
and also, as has been shown, the extent to 
which people come to believe that one 
assembly ought to be checked by another, 
whether parliamentary or exiraparliaineii- 
tary. 'Thus the House of Lords has been 
defended by some because there is insuffi¬ 
cient deliberation in the Hcjuse of Com¬ 
mons, and the Anicriran Senate is de¬ 
fended as the only governnienlal place in 
which a minority can speak without re¬ 
st riciion. 


THE PRESiDiNC OFFICER 

Lssentiai. to the operation of all the rules 
is an officer to pi inside, interpret them, and 
put them into effect. A presiding officer 
needs many (jualitics; fcjr instance, tact 
and sufficient alertness during hours of 
speeches to detect and stop any disorder. 
The prime cjualities are decision and im¬ 
partiality. 'Fhe need for a knowledge of 
the rules is obvious. Impartiality rests 
upon less obvious bases, since wre find leg¬ 
islatures—for example, the French Na¬ 
tional Assembly and the United States 
House of Representatives—w'herc it is 
almost a rule that the presiding officer 
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shall not be impartial. Partiality results 
in waste of time by the challcnv'e of the 
chairman’s ruling. What is much worse, 
the more that government itnervenes, the 
more likely is it that alter the passage of 
the laws, the claim may arise that they 
were unfairly passed. l.aws made under 
such conditions lose part of their author¬ 
ity. To these effects of partiality must be 
added the tumult which comes from en¬ 
raged spirits, or resignation to a condition 
of apathy. 'I'lie English Parliament has 
contrived to establish the conditions of 
impartiality better than any other legis- 
laturc.i 

The British Speaker, By convention, 
the speaker is elected by the House for the 
duration of a parliament, and of ice elected 
he will be reelected as often as he cares to 
stand, without competition.- This pro¬ 
vides both continuity ol practice, the au¬ 
thority of permanence, and the minimum^ 
of controversy. Although the House is at 
liberty to propose several candidates for 
the chair, the party leaders and whips 
attempt to arrange to avoid party compe¬ 
tition and to secure unanimous election. 
This has usually been achieved, since 
by the forbearance of tlie opposi¬ 
tion and the care of the majority not to 
propose a virulent partisan. The power of 
speakership issues from tradition, cere¬ 
mony, ancl the possession of present-day 
rights by practice, rule, and statute. The 
office is of unbroken continuity since the 
fourteenth century and is actually con¬ 
nected with the grandest creative events 
of national and parliamentary history. 
The elaborate ritual of bowing to the 
chair and manipulating the mace adds to 


1 Cf. T. Erskine May, Parliamentary Practice 
(London, 1946 edition), passim; Joseph Ked- 
iich. The Procedure of the House of Com¬ 
mons (London, 1948), V0I. IT, p< 131 If.; and 
Michael Macdonugh, The Speaker of the 
House (London, 1914); cf. also John Evelyn 
Dennison, Notes from My Journal (London, 
I9«M)); Lord IJlIswalcr, A Speaker's Commen¬ 
taries (London, 1925), and G. P. Gooch, Life of 
Lord Courtney (London. 1920). Such biogra¬ 
phies as Disraeli’s. Gladstone’s. Harcouit’s. 
and CanipbelLBannerinun’s must be consultecl 
for ministerial attitude to the speakership. 

2 The practice began with Speaker Compton 


this as a factor striking reverence and 
awe in the breast of the average member 
of Parliament, causing him, as he ap¬ 
proaches, to feel, as someone has recorded, 
like a schooUioy belore the principal. 
Moreover, the speaker enjoys high state 
precedence: silk-siockinged, gowned, and 
wigged, and lietpienily selected with an 
eye to his own physical impressiveness, 
he himself renders obeisance to the chair 
at the opening of every sitting of the 
House. 

For centuries the speaker has been 
denied the right to speak and vote in the 
proceedings ol the House. A casting vote 
he has, but its occasion is necessarily rare, 
and practice has defined that the casting 
vote be used to vote no change cjf the 
existing situation. It is the convention that 
he shall cease to have coiiffeciion with 
political j)anies or meinbersliip of a po¬ 
litical club. His consiitucnty was never 
contcjstcjd from 1895 to when the 

Labour party was ill-advised to contest 
Speaker Eitzroy’s seat, unsuccessfully.^ 

Thus the speaker is insulated from poli¬ 
tics. and this is, indeed, the condition 
which underlies Ins uselulness to the 
House and his authority o\er it, which 
are intimately related. J’hc^ speaker’s dig¬ 
nity is supj>orteci by a large salary (rm 
the Permanent Appropriations Aci), an 
official palace, and, unless he objects, a 
peerage on retirement. 'Lhe spc'akei pre¬ 
sides over the house, applies the rules of 
debate, and settles questions of order. He 
is. as near as a human being can be. the 
rules and practice of the house cornc to 
life without interposition of his personal 
or party view. He regulates tlie order of 
speech, puts the question, and announces 
the House's decisions. He revises notices 
of motion and cpiestions. He is the safe¬ 
guard of private members against the 
abuse of the jjow'cts of the leaders in gov¬ 
ernment and opposition and is their men¬ 
tor in procedural difficulties. Most im¬ 
portant is the understanding that if in 
giving a ruling the speaker chooses to in¬ 
sist, the ruling prevails in the situation, 

3Spanning eleven elections. From 1714 to the 
present only four contests occiined. 
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although the ruling may be challenged in 
a vote of censure. 

His powers include the following 
weighty controls over the pressure of 
party against party. He can prevent the 
putting of the previous question until he 
is satisfied that the minority has had ade¬ 
quate opportunity to put its views to the 
House. He can accept or refuse a motion, 
put just after the question period, that 
the House adjourn on a matter of “defi¬ 
nite urgent and public importance”— 
the application of this definition to the 
matter which a member wants to get de¬ 
bated by the House is in the discretion of 
the speaker.* Furthermore, when the 
House in nj47 was discussing the extent 
to which ministers were prepared to an¬ 
swer questions about the everyday admin¬ 
istration of the nationalized industries, 
and the government declared for tlie maxi¬ 
mum restriction, the speaker inff)rnied the 
House, at the urging of some members, 
that he and not the government wiis the 
authority to settle w'hat questions were 
admissible. He recognizes tlie right of 
members to speak, and as such assumes 
the responsibility of seeing that all repre¬ 
sentative views get their fair share of 
available parliamentary time, even if this 
means that the leaders of government and 
opposition are irked by speeches from 

* Cf. tlic speaker’s view on the gravity of this 
responsibility in reply to suggestions by mem- 
hcis tliat speakers, es[)ecially since 1923, had 
so strictly interpreted the phrase as to reduce 
almost to nonexistence the right of the rank 
and file to challenge the goveinnient hy such 
a motion. Cf. Third Report, Select Committee 
on Procedure. Evidence, H.C. 189-91, 19.46, 
p. 88. For illustration: "Mr. Speaker, your 
criticism of this proposal [to allow members 
to interpret the phrase] is that if the question 
of urgenty and public importance were left 
to the House, in effect forty iiicinlieis could 
continually obstruct the business of the Gov¬ 
ernment?" "Yes.”. . . “My point is this, that 
I suppose ill nine ca.ses out of ten the motion 
which is put to the House ari.ses from some¬ 
thing that appears in the Press, and you in¬ 
variably see it as well as the Members, and are 
able to judge wlicther it is a matter of public 
impjortaiicc ecpiatlv as well as (he House?” 
"Yes. Personally, I think it is a responsibility 
which the Speaker has to accept and to exer¬ 
cise in the interests of the House of Commons 
and all parties." (Questions 3064 and 3077.) 


men in their own following whom they 
do not like. He is empowered tc stop ir¬ 
relevance and frivolous repetition in de¬ 
bate. Questions to ministers are regulated 
by him as to their admissibility, and the 
amount of time allowed to supplementary 
questions is .settled by his ruling. He has 
the power of choosing amendments among 
those offered; since all cannot be debated, 
he exercises the power of jumping over 
the less important and controversial—this 
is the “kangaroo clo.sure.” Finally, he has 
the very important power of certifying 
money bills. 

When the Labour parly contested his 
seat in 1935, all other parties rallied to 
Speaker Fitzroy’s support. One of the ar¬ 
guments, namely that becau.se the speaker 
has become impartial his con.stitucncy is 
disfranchised, is, in view of the nature of 
British political parties, ridiculous. The 
action of the I.abour party precipitated 
the submission of the question to a select 
committee of the House of Commons. Its 
historical and comparative researches led 
to the conclusion that well enough should 
be left alone. The speaker, it thought, 
ought to be elected like other members of 
Parliament—this gave him something in 
common with them. If the speaker’s seat 
were then liable to contest, the undesir¬ 
ability of contest must be met by "fuller 
education of the electorate toward the 
recognition and increased understanding 
of those vital democratic safeguards which 
it is the duty of every speaker to defend.” ® 
It has been my constant experience in 
explaining to American students the na¬ 
ture of the speaker's status to meet with 
incredulity that he could possibly be im¬ 
partial. This is a reflection of the de¬ 
signed and necessary partisanship of the 
speakership in the United States House 
of Representatives, and is an act of hom¬ 
age to a system of government which is 
mature enough to have freely and con¬ 
sciously established such an arbiter in a 
whirlpool of party politics. It is an im¬ 
portant index to the self-control of the 
British in political action that the present 

5 See Report on Mr. Speaker's Constituency, 
No. 98, 1939. 
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(* 9 - 19 ) ticpuiy spc^ikcr was lonntrly a 
Labour member of Parliament and the 
present speaker a former Conservative. 
Lath agent of government, in any system 
ol government, is the epitome ot all that 
is significant everywhere in that system: 
“the universe in a grain of sand." The 
student will retail the discussion of the 
meaning of the word "system’* in the first 
jiaragraphs of the chapter on constitu¬ 
tions (Chap. 8). 

The Speaker of the United States House 
of Representatives. In the House of Rep 
resentatives the speakership, although 
originating in the conventions of the 
British eighteenth-century speaker/^ is an 
entirely different institution. Whereas the 
speaker of the House of Coimnons simply 
utters the rules of the House, whether 
they are to the advantage or disadvantage 
of minority or majority, the speaker of 
the House of Representatives has often 
made the rules of his House by wide dis¬ 
cretion ill interpretation or in the appoint¬ 
ment of committees with power over the 
procedure of the House. Some of the 
sft^ering and program-making powxTs cus¬ 
tomarily exercised by the government in 
Krigiand are exercised by the .speaker in 
America. 

In the United States, the .speaker is not 
impartial and is not intended to he by the 
majority; nor, if we judge by experience, 
does he intend to be, although he is ex¬ 
pected to be fair both to the minority and 
to the rank and file of the majority’s fol¬ 
lowers. He is today one of the majority 
party leaders: before i()i i he was the party 
leader in the legislative branch of govern¬ 
ment, and not seldom a rival in political 
pre-eminence of the Pre.sident of the 
United States. 

The speakership is established in the 
constitution .7 where it is provided that 
"the House of Representatives shall choose 
their Speaker.” In fact he is chosen by the 

« Cf. M. P. Follett, The Speaker of the House 
of Representatives (New York, i8g6), Chap. I, 
and A. C. Hinds, "The Speaker of the House of 
Representatives," American Political Science 
Review, May, 1909, V0I. Ill, p. 116 ff.; and C. 
W. Chiu, The Speaker of the House of Repre- 
sentatixfes since j8^6 (New York, 1928). 

7 Article 1 , sect. 


caucus of the majority party and then the 
House proceeds to his election. No minor¬ 
ity parly w'hen it becomes a majority will, 
as in Great Britain, take over a speaker 
previously selected by the former majority. 
Within the caucus the fight rages between 
various sections of ihc party for this great 
tactical position of leadership uud cow 
trol. When the speaker is chosen he does 
not cut off connwtions with his party— 
on the contrary, they are even more sedu¬ 
lously cultivated. He occasionally pro¬ 
motes bills of great and sometimes of gen¬ 
eral importance. He speaks in debate, al¬ 
though the written rules of the House 
fleprccate this.® He votes, although the 
rules of the House do not encourage him 
to vole except in certain circumstances.® 
11c is in constant consultation with the 
executive and the leader of the Senate 
when of the same party as his, so that the 
executive's policies may be effectuated 
and the laticr’s collaboration cultivated. 
He is one of the small knot of policy¬ 
makers and campaign leaders—partisan 
in the profoiindest and most vociferous 
sense. His scat is contested, and therefore 
he must nur.se his constituency by tidbits 
from the "pork barrel” and by declara¬ 
tions of policy, and he must frequently 
harbor a certain resentment against his 
opponents. He promotes by positive strat¬ 
egy and intervention a legislative and ex¬ 
ecutive policy.!® Thus the speaker of the 
House of Representatives is the avowed 
agent of the majority; he is involved— 
often he leads—in the party councils. Be¬ 
fore 1911 he was the supreme party leader. 
In entering into the analysis of these 
functions we concern ourselves, also, with 
the general arrangements for governing 
the work and time of the House. 

The House of Representatives is spe¬ 
cially obliged to make detailed arrange- 


8 Cf. Jefferson's Manual, xvii; Chiu, op. cit., p. 
44 - 

oRulc 1,6. 

10 Cf. Congressional Record, 62nd Congress, 
ist session, p. 7. Cf. also Congressional Record, 
69th Congress, special session, ist session, p. 
379 ff, the debate on election of Speakci 
Lcngworih. Cf. also the course of events be¬ 
tween March, 1933 and April 23, 1945, and the 
remarks of Speaker Rayburn. 
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ments for the conduct of its proceedings 
(i) because it has a large membership, the 
individuals of which hunger for a part of 
its time (especially, too, since bills of a 
private character are promoted in ex¬ 
ceptionally large numbers); (2) because 
the total amount of business is large; 
and (3) because the executive, under the 
rule of the separation of powers, does not 
lead and serve the assembly, as in the 
cabinet system. But why should the power 
of leadership and discipline have found 
its way to the speakership? For three main 
reasons. First, the spirit of majority rule 
is exceptionally strong in the United 
States, and this has produced the dispo> 
sit ion to vest very great power in some¬ 
one. Second, power tends to go first of all 
to the person in a conspicuous position 
with an already ac(|uired prestige. Third, 
the separation of pow'cr between legisla¬ 
ture and executive requires tlie bridging 
of the gap by personal arrangement be¬ 
tween the formal spokesman of the House 
—namely the speaker—and the President 
(when they are both of the same party), 
and sometimes produces a contest be¬ 
tween the speaker on behalf of a majority 
party in the House and a President who 
happens to have been put in pow'er by 
the party which is in a minority in the 
House.'* 

From the beginning of the Republic 
these tendencies were at work. When, after 

»iFrom January 3, 1941, to Dcrcinber i6. 
1942 (77th Congress), 7869 bills were iniro- 
chiced in the House, and 1018 House bills and 
476 Senate bills were passed. Cf. Joint Coin- 
niittce on the Rcorgaiii/ation of Congress, 
Symposium, p. 41 and pp. 210-2^8. 

12 Cf. G. H. Brown, Leadership of Congress 
(Indianapolis, 1923), p. 52: ''Perceiving a pos¬ 
sible danger to the security and stability of 
legislative government, the House of Repre¬ 
sentatives, the body peculiarly the bulwark of 
popular liberty, put itself in a posture of de¬ 
fense to meet its two deadliest enemies, forti¬ 
fying itself on the one hand against the pos¬ 
sible encroachment of the Executive, from an 
instinctive fear of despotism, and on the 
other against forces within its own member¬ 
ship likely under exceptional circumstances 
to seek the destruction of the party system for 
the sake of immediate selfish interest, as a 
thoughtless boy might fell a splendid tree to 
obtain a kite caught in its branches.'* 


the Civil War, the economic and social 
development of the country began to force 
a mass of new work upon political institu¬ 
tions, the parties were compelled to prom¬ 
ise much, and, in order to keep some part 
of their promises, to submit themselves to 
a systematic and rigid discipline. I'hii in¬ 
volved both Congress and the executive. 
A combination of personal character (as 
embodied in speakers like Blaine,'® Ran¬ 
dall, Rced,'< and Cannon,'® who were 
forceful and capable leaders of their par¬ 
ties) with tl»e novelty of the problem of 
positive governmental leadership gave the 
power, with remarkable absoluteness, to 
the speaker.'® There it remained until, 
by 1911, Congressmen realized that, after 
all, this was not the only possible way of 
providing for the leadership that w'as 
needed. I'here were alternatives; and such 
alternatives might open the way for a 
share in power by those who dissented 
from the policy of the party leaders. More¬ 
over, a new' generation, especially from 
the West and Middle West, were insur¬ 
gent against the **old gang" who had 
made the rules to suit themselves. Hence 
the Congres.sional revolt of 1911, and a 
slight decentralization of the speaker’s 
power. 

Several questions require discussion: 
first, the formal sources of the speaker’s 
power 1911; second, the formal changes 
made as a result of the revolt of 1911; 
third, the practical results of the revolt. 

The speaker's strength before 1911 is¬ 
sued from his right to the exercise of 
three main powers: (i) the appointment 
of committees (2) his chairmanship, ex 
officio, of the committee on rules, and (3) 
the "recognition" of a member to address 
the House. 

13 Cf. J. C. Ridnath, Life and Work of James 
G. Blaine (Boston, 1893); J. G. Blaine, Twenty 
Years in Congress* (Boston, 1893). 

Cf. S. W. McCall, Life of Thomas Brackett 
Reed (New York, 1914). 

'*» Cf. L. W. Busbey. Uncle Joe Cannon: The 
Reminiscences of a Pioneer American (New 
York, 1927). Sidelights on Cannons powers 
are to be found in N. W. Stephenson's Nelson 
W. Aldrich (New York, 1930). 
i®They claimed that if they weie "czars,** it 
was only if the majority supported them. 
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(j) The appointment of committees was 
a tremendous source of strength, because 
in the American Congressional system, as 
we show later, no bill is considered by the 
House unless first reported by a conunit- 
ice. Committees have authority not only 
over the bill in all its essence and parts 
but also (in practice) as to whether it shall 
ever arrive bclorc the House at all. Hence, 
the power to appoint committees was a 
plenary power to determine policy; it was 
not only leadership but command. 
'Fhough certain rules, like that of senior¬ 
ity and geographical distribution, were 
conventional restraints upon the discre¬ 
tion of the speaker, they could still be 
overcome by deiermined speakers, and 
they were. If the committees had such 
power, not only over bills of general im¬ 
portance and of appropriations and taxes, 
but over those of a private and local na¬ 
ture, giving benefit to specific districts, 
then they were obviously the key positions 
for political inliuence. The speaker there¬ 
fore had the distribution of the political 
prestige, of the chairmanships which gave 
the holders thereof a claim in party coun¬ 
cils and in the patronage which fell to 
the party under the “spoils" system. He 
also had the wherewithal to please and 
attach his constituency, territorial or 
group, to himself. This was a formidable 
power; the speaker could make or destroy 
the careers of Congressmen. Plence their 
humility and subservience, which again 
added to his power. Hence also their 
readiness to revolt as soon as cleavage 
within the party should offer the prospect 
of throwing off the yoke. Especially bit¬ 
ter were the personal controversies re¬ 
lating to chairmanships of the commit¬ 
tees. The speaker ruled in the name of 
the party; he ruled, however, with the 
cooperation not of the whole party but 

17 Cf. G. H. Brown, op. cit., p. 160: “ *Thc ap¬ 
pointment of the committees,’ said the Speaker, 
*is made by the Speaker under the rules, unless 
the House should otherwise specially order. 
The Speaker of the House in the exercise of 
that function is responsible to the House and 
to the country, this being a government 
through parties and the Republican party has 
placed power in the Speaker as to the appoint¬ 
ment of committees.’ ” 


of a half dozen principal henchmen. The 
House was guided and controlled in its 
debates, its legislative output, and its 
executive investigations by the speaker 
and the chairmen of the hall dozen prin¬ 
cipal commiuees. 

Nor was that all. (2) Among the com¬ 
mittees of the House was and still is the 
Committee on Rules. This was first ap¬ 
pointed in 1858 to revise the rules of the 
House and report the revision to the 
House.^* The committee, in 1880. became 
permanent. The pressure of business and 
of the const it 11 eric ics upon the House in¬ 
creased. New powers, calculated to help 
the House to cut through the thick jungle 
of legislative proposals, were given to the 
committee. It acejuired the power to make 
a way in the business of the House for the 
consideration of any bills. This was done 
by giving the Committee on Rules the 
right to report at any time^® that ?.he 
rules should be changed, and the change 
of rules permiued any other committee 
to report its proposal only at the lime 
stated by the Committee on Rules. True 
it was that a majority of the House had 10 
atcept this report—but when has a ma¬ 
jority parly ever refused to follow its 
leaders? Dilatory ladies against the Com¬ 
mittee on Rules were swept away by the 
speaker’s ruling,-” and it was allowed to 
report without previous notice.21 These 
“special orders" were thus used to give 
priority to legislation which the commit¬ 
tee and the speaker believed to be en¬ 
titled to it.22 Notice well that they arc 
Congress' equivalent of the power of the 
cabinet in the British House of Commons 
to ask for, and obtain, by majority vote, 
the settlement of the timetable of the 
House. Before 1911, the speaker was chair- 

58 Cf. A. C. Hinds, op. cit., Vol. IV. sect. 4321; 
D. S. Alexander, History and Procedure of 
House of Representatives (Boston, 1916). 

19 Cf. M. P. Folleti, op. cit., p. 275; D. S. Alex¬ 
ander, op. cit.; S. W. McCall, The Business of 
Congress (New York, 1911). 

Hinds, op. cit., Vol. V, sect. 5739. 

21 M. P. Folleit, op. cit., p. 276. 

22 Cf. Congressional Record, 60th Congress, 
2nd session, )3p. 588-89: Hinds (clerk at the 
speaker’s table) on Order of Business in the 
House. 


[479] 



FIRST CHAMBERS-DELIBERATION 


iiKin of the Com mil ICC on Rules, and he 
appointed its two majority members, while 
the two minority members received scant 
f^race. 'Thus the triumvirate ruled the 
House; and of the three the speaker was 
first and all.'-^ He benefited from the ad¬ 
mitted need to disentangle the iliousands 
of threads of Congressional business and 
to give preference to the business which 
the party leaders, whether in the Congress 
or in the presidency, considered indis¬ 
pensable. What the speaker decided in 
committee, the speaker w'ould facilitate 
from llie chair. 

Yet in older to overcome obstruc¬ 
tion. the right to ‘‘recognize’* a member 
needed to be vested in the speaker. This 
was done by a succession of developments 
which led to a singular absolutene.ss of his 
power. No one could addre.ss the House 
unless by previous arrangement with the 
speaker. 

This system was attacked and formally 
destroyeci in a campaign wdiich began in 
March, 1910.-'* Two vigorous tendencies 
sought their outlet: the Republican “in¬ 
surgent” movement invigorated by the 
political forces in the western states, and 
the individual dissatisfaction of Congress¬ 
men, osten.sibly with the injustice done 
to their constituencies by an unrepresen¬ 
tative system. The result wras the estab¬ 
lishment of certain new rules: (a) making 
the Committee on Rules elective by the 
House and of an increased size, and de¬ 
priving the speaker of the right to a place 
upon it; (/j) making the committees of 
the House selective no longer by the 
speaker but by a Committee on Commit¬ 
tees, and (r) establishing by the rules of 
the House definite times for certain busi¬ 
ness which the speaker must respect— 

Congressional Rvt'oul, fjGih Congress, 1st 
ses.sion. p. 7: " l o say that the Commitiec can 
be controlled by the niajoiity is not candid, 
because the Coiiiniittee is cumsidered the 
Speaker's oflicial family, and no geiiticmnn of 
the Speaker's party would serve upon it unless 
he could support the Speaker's policy.” 

Cf. (’.hill, ofj. at.; also, C. R. .Atkinson and 
C. A. Beard, “Syndication of tlie Speakership,” 
American Politiml Science ihtnrieily, Vol. 
XXVI (lyii). pp. 381-114; Brown, op. cit., 
C’.hap. X If., especially p. 159 (speech of Nelson 
of Wisconsin). 


such as Calendar Wednesday and the 
Discharge Calendar. 

What have been the results of this evo¬ 
lution upon the speakership? He still re¬ 
mains in intention and practice a party 
man. He is still one of the very small knot 
of Congrc.ssional leaders who treat with 
the pre.sideni for passage of “administra¬ 
tion” measures. He is still consulted by, 
and has great sway with, his party “steer¬ 
ing” committee and the floor leader of 
the majority party. He is still a major 
factor in deciding a.ssignmcnts to coiii- 
mitiecs and the priority of business, be¬ 
cause he is one of the most eminent, usu¬ 
ally the most eminent, of his party; that, 
indeed, is why he was elecied speaker. 
Order and system in a House of four 
hundred and thirty-five members there is 
bound to be, and the power of leadership 
must somewhere be lodged. While, until 
1911, it was concentrated in the speaker 
and his friends by grace, it is now con¬ 
centrated in the speaker’s friends and the 
speaker. Leadei^sliip has been “syndi¬ 
cated” or put into “commission,” but the 
speaker is still the predominant member 
of the syndicate. The contrast with British 
procedure is remarkable: each speaker- 
.ship epitomizes a w^hole political system. 

Instead of losing his political partisan 
character on becoming speaker, he be¬ 
comes speaker in order to be more politi¬ 
cal. Having helped his party to powxT by 
electoral leadership in company with the 
other party leaders w^ho are out to obtain 
victory in Congressional elections and in 
the nomination and election of the Presi¬ 
dent of the Llnitcd States, he continues to 
help the party to carry through the pro¬ 
gram desired by the leaders. As former 
speaker, John Nance Garner is said to 
have declared in 1931 when a Democratic 
House confronted a Republican Presi¬ 
dent: “1 hold the most powerful position 
in this government excepting that of Pres¬ 
ident of tlie United States. I accepted the 
proposed Vice-Presidential nomination 
with much hesitancy.” 

France. The president of the Chamber 
of Deputies, now the National Assembly, 
is, of course, like the British speaker and 
unlike the American speaker, the product 
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of a parliamentary system in which the 
guiding and controlling authority is a 
responsible ministry. The presidents have 
little extraneous cause, therefore, to be¬ 
come partisans. Yet the conditions of effec¬ 
tive technical excellence or impartiality 
are not present in the same measure as in 
England. In France the president of the 
Chamber was elected anew at every session, 
and in the procedure of the Assembly of 
the Fourth Republic the rule was con¬ 
tinued.*® This is part of the tradition of 
distrust against constituted authorities. It 
is a grave fault from the standpoint of 
legislative efficiency, as with each contest 
in every session there is a stirring of all 
the passions of party, and objections are 
urged to the incumbent as well as his 
merits. Nor is there sufficient time for the 
president to dominate his electors; the 
sense of his recent arrival is always there, 
and he cannot acquire the aspect of doom 
which permanence gives. Whereas, be¬ 
tween 1872 and I94,'), the House of Com¬ 
mons had six speakers. France had fifteen, 
and between them Paul Deschanel and 
Henri Brisson held office for one third 
of the time, the latter very intermittently. 
The uncertainty of election produced by 
the large number of groups is also a factor 
w'hich prevents the president from tower¬ 
ing above them all, especially since the 
need for an absolute majority produces 
the second ballot system. Nor is that all. 
The presidents of the Chamber and of 
the Senate (now As.sembly and Council of 
the Fourth Republic) have become part 
of the regular machinery of state with the 
President of the Republic in the forma¬ 
tion of ministries. They are opposed in 
their constituencies. They remain at¬ 
tached to their parties (though not in sit¬ 
tings of the Chambers), cooperate at group 
meetings, sometimes enter into press con¬ 
troversies. They pass into ministries, then 

2*Cf. Reglement, March, 1947, Chap. IV 
Cf. E. Pierre, op, cit., Vols. I, H. and III, 
paras. 407 ff., and sections on his various attri¬ 
butes; Ripert, La Prisidence des Assemblies 
Politiques (Paris, 1908): for history and eval¬ 
uation. 


back into the chair and, although they 
do not intervene as partisans in debate, 
their frequent hortatory remarks are 
necessarily biased and provoke partisan 
passions. In July, 192b, there occurred an 
incident in the Chamber of Deputies, un¬ 
thinkable in England, M. Herriot, then 
president of the Chamber, suddenly de¬ 
termined to prevent the government from 
obtaining powers of legislation by decree. 
Without notice he quietly and suddenly 
appeared in his seat in the Chamber, and 
his speech overturned the Briand govern¬ 
ment. Hereupon he was called by the 
President of the Republic to form a new 
ministry.** In June, 1935, M. Fernand 
Bouisson, Socialist, president of the Cham- 
l>er .since 1926, resigned to become pre¬ 
mier. Within a few days, the Chamber 
overthrew his cabinet. It then elected him 
to the chair! The presidency of the Cham¬ 
bers IS a steppingstone to Presidency of 
the Republic.*'* 

It is in order to avoid sonic of the poli¬ 
tical manoeuvres which took place every 
year, that the constitution of the Fifth 
Republic decide? in its art. 32 that the 
President of the National Assembly shall 
be elected for the whole of the life time of 
that House, and that the President of the 
Senate shall be elected once every' three 
years, after each partial renewal. 

The presidents of the French Cham¬ 
bers have powers in regard to the regu¬ 
lation of business similar to those pos- 
.sessed by the English speakers, though 
perhaps more complicated by virtue of 
the many groups, the parliamentary com¬ 
missions, and participation in the council 
which settles the order of business. It is 
somewhat simplified by the fact that the 

27 For example, Paul Deschanel, Charles 
Dupy, Casimir Perier. Henri Brisson. I^n 
Bourgeois, Painlcv^, Herriot. Fernand Bouis- 
son. 

2>* Cf. for an account of this incident Georges 
Suarez, De Poincare a Poincari (Paris, 1928), 
p. 138 ff. 

22 For example, Deschanel, Casimir Perier 
(Bouigcois and Painlev^! were spoken of), and 
Doumer (1931). But Herriot was unsuccessful 
In > 939 - 
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order of speech is set lied by the rules. 
The lask, moreover, is made very diffi¬ 
cult by the tradition of the office, its con¬ 
nection with politics, but most of all by 
the restiveness of the Chambers. Calls 
to order are unheeded or are challenged 
with invective. The Hou.se may, and often 
does, reverse by its vote a ruling of its 
president. Irrelevance when reprimanded 
turns sour and becomes sarcastic ex|X)stu* 
lation. Suspensions of the Hou.se for a 
(piartei hour are frequent to quiet the 
irate. At the root of all this is the notion 
of the dejHity’s individual sovereignly, the 
petulant party divisions, and the lack of 
a .sense of state. 

The rules of the .National .Assembly of 
the Fourth Republic had rendered the 
(position of the president of the Assembly 
even moie diflicult by adding fjowers and 
subtracting authority. His fx)wer to con¬ 
vene the c(Hnmi,vsion.s and transmit bills 
to the Council of the Republic and to 
the president of the Republic, for promul¬ 
gation; his right to promulgate law's if 
the president of the Republic does not do 
so within ten days of tlieir submission to 
him for promulgation; the ix)wcr to im¬ 
pose disciplinary penalties on disorderly 
deputies and to control the military forces 
guarding the as.sembly—all these can l>e 
used by men of ill-will to obstruct the 
government of the nation at crucial 
times. In the hands of antidemocratic men 
it would be easy to do more damage than 
merely upset the .shaky coalitions which 
constitute the cabinets of France in sub¬ 
revolutionary lime.s. 

Nor is that all. In .seeking to strengthen 
the Assembly as the unrivalled center of 
political power in the nation, the presi¬ 
dent of the .Assembly was vested by the 
constitution of the Fourth Republic with 
immense rcsjxm.sibiliiies of an order quite 
distinctive from those of other presiding 
officers of legislatures. When a cabinet de¬ 
cides on dis.solution of the As.sembly it 
must first ask the advice of the president 
of the .A.ssembly (article 51, and see p. 396 
above and p. 643 below). Finally, in case 
of obstruction dulv verified by a vote of 
the “parliament" (the two houses?), or in 


case of vacancy through death, resigna¬ 
tion, or any other cause, the president of 
the A.ssembly assumes the functions of 
the President of the Republic in the in¬ 
terim until the election of a new Presi¬ 
dent (article 42). 

The rules had imported proportional 
representation into the voting for presi¬ 
dent of the legislature and the six vice- 
prc.sidents (the bureau) who would take 
the place of the former, one by one, in 
the order of their precedence if he were 
incapacitated or alisent. Who is to be 
second and third vice-pre.sident is a mat¬ 
ter, then, that might shake the founda¬ 
tions of the Republic, esjocially in a day 
when the Soviet Union has strong friends 
in the Communist party of France. And 
already the non-Communist groups have 
interpreted proportional representation 
in a wav'—quite legitimate—to exclude a 
('.ommiinist leader from .second and third 
place.^® Is it to be expected that a session 
which begins with a riot over the Presi¬ 
dent will deliberate calmly thereafter? 
Again let it be said that the presiding 
officer of the legislature is the epitome of 
the pxilitical character of each country. 

The Fifth Republic has increased the 
jx)wer of the President of the House. He 
has now autonomous powers, such as that 
of appointing members of the Constitu¬ 
tional Council, and bringing bills to the 
notice of that (Council. The fact that he 
is elected for the whole of the lifetime of 
the House unquestionably enhances his 
status. T'he framers of the constitution of 
1958 have tried to make the office resemble 

For the riotous scenes at the opening of the 
session of January, 1948, .see Neiv York Times, 
January 14. 15. 16, 1948. The Communist 
party appealed to the President of the Re¬ 
public. since the rules require that he be noti¬ 
fied of the formation of the bureau. As we 
have already noticed, the Communist party 
representatives on the constitutional commit¬ 
tee of the assembly to draft the new constitu¬ 
tion held as fast as steel to the principle of 
proportional representation electorally and of 
its extension throughout the apparatus of gov¬ 
ernment. Proportional representation is the 
barricade of minorities. 
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more closely that of the Speaker of the 
House of Commons. 


DISCDSSION 

We have no means of knowing the earliest 
history of the establishment of the num¬ 
ber of readings of a bill in its progress 
toward law, because British practice, 
which has been of such influence upon 
other countries, began at a remote and 
unreporied lime. We can only guess at 
the motives from the remarks o[ commen¬ 
tators who have rationalized the processes 
at whose birth they were not present.®* 
Three readings of a bill have become an 
unquestioned dogma in England, though, 
of course, today the dogma is hollow and 
practice is far different from anything 
that the term suggests. But the notion of 
three readings was carried into the United 
States through the early legislative as¬ 
semblies in the colonics and Thomas 
Jefferson’s Manual of Piocediur,^- and 
into France and Germany by the influence 
of Beritharn. 

No Longer Three Readings. No con¬ 
stitution can esc:ape the molding effect of 
the necessities of character and environ¬ 
ment, and today in England the three 
readings are not what they seem, while 
on the Continent and in America, vital 
differences from the English system have 
been instituted. The great changes which 
have occurred in English practice are: the 
change in the public significance of the 
first reading, the increas^ importance of 
committee discussion, and the reduction 
in the seriousness of the third reading. 

On the Continent and in America a sys¬ 
tem of deliberation has been developed, 
the features of which are direct contradic¬ 
tions of all for which English parliamen¬ 
tarians seem to strive. For. in England, 
in spite of the increasing importance of 
committees in parliamentary procedure. 


®‘Cf. Sir Thomas Smith. De Repuhlica 
Anglorum (Cambridge, edition of 1906), p. 54: 
“All bills, be thrice, in three divers days, read 
and disputed upon before they come to the 
question ...” Cf. Blackstone, Commentaries, 
Book I, Chap. II; J. Redlich, op. cit., Vol. I, 
p. 6 ff. 

This is still a part of the rules of procedure 
of the House of Representatives, and the offi¬ 
cial edition of these rules begins with the 
manual. 


the theory is still maintained that the 
House itself, as a whole, is sovereign over 
the principle and the major applications 
of a bill. The (^ontineni and America have 
abandoned this practice if not the theory, 
and their committees are made if not the 
sovereign then the principal masters of 
the bill. Regard, for example, Pierre's 
great treatise on French parliamentary 
law; the parliamentary commissions must 
be treated of first, for they aie so much 
the masters of the chambers, and have 
rights of intervention and decision to such 
a dejp^ee, that if their composition and 
functions arc not well grasped, the whole 
meaning of procedure in the chambers is 
misunderstood. 

We may briefly say now the demonstra¬ 
tion will follow^ later that in America and 
on the (kmtinent the proceedings of the 
ftill legislature are mainly (not wholly) 
directed to impressing the public, while 
the real work is done in the commissions; 
and England maintains the House as still 
an cflectiye place of thought, deliberation, 
and decision only by the most desperate 
effort. For, hard and unchallengeable in 
their |X)wer, the dictates of the party sys¬ 
tem have impatiently torn the [>ower 'of 
government away fnJm the legislature as 
a body of individual members, and have 
firmly vested it in the leaders of the major 
parties. Of the full assembly a kind of es¬ 
sential committee has been formed, con¬ 
sisting of the leaders of the government 
and the opposition, and these—with their 
immediate confidants and officers and 
with others drawn from time to time (as 
required) from the body outside to help 
them in special matteis -diafi bills, lay 
down the limits of discussion, bargain for 
compromises, and fix the date and time 
of a vote. In England, if we went by the 
historic declarations, the standing com¬ 
mittees are supposed only to edit the bill 
and the amendments resulting from this 
process: they are supposed to be non- 
contentious but in fact, their work is 
taking them more and more into the fields 
of the struggle for power. Elsewhere the 
parliamentary committees or commissions 
share the power of decision with the little 
knot of party leaders. Mindful of these 
general conditions we can approach the 
stages of parliamentary delil^ration. 

English Practice. In England the first 
reading is almost entirely a formal and 
nondeliberative state. A bill may be intro- 
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durefl either by its simple presentation 
at the table or with a brief explanatory 
statement from the member who moves 
the motion for leave to bring in the 
bill.'*^ In the first case, the first reading 
lias taken place without any debate at 
all, and perhaps without members real¬ 
izing that a bill was being introduced. In 
the second case, a brief explanatory state¬ 
ment is allowed to the mover and the 
member who opposes introduction; and 
the rule has come to l)e called the Ten 
Minutes’ Rule. The Ten Minutes Rule 
is usually employed for government bills 
where a deliberate public announcement 
is deemed necessary, as in the Education 
Bill of 1917, hut it is now rare. Simple 
presentation is adopted by private mem¬ 
bers who wish to impress their constitu¬ 
ents with their zeal, and tvho knoiv very 
well that their chances of getting a bill 
made into law are almost as remote as the 
moon. It is also adopted by the govern¬ 
ment. This undebated introductory stage 
is purely one of preliminary formal ad^ 
vertisement that the subject isalrout to be 
treated by Parliament. For the first time, 
a formal draft is presented of the detailed 
form in which principles discussed at pre¬ 
vious elections are to be made law, or, 
sometime.s, never discussed before.^* It 
is a notice of intention not only to Parlia¬ 
ment, but to the press, the party caucuses, 
and the organized interests. While it is 
the beginning of one process, it is the end 
of another: for from the moment that 
legislation becomes {K>ssible, and the draft 
is in preparation, the most important 
interests scan the press for signs of its 
progress, and exert every means to in¬ 
fluence its shape. So also does the depart- 


Standing Order (2); cf. T. E. May, op, cit. 
(i.jth edition), p. 485. 

Standing Order. Cf. May, op. cit., n. 484. 
“ Tile practice of iiitrcHliicing bills iincier this 
procedure is frequently adopted, more espe¬ 
cially by private members, as it gives early 
publicity to a controversial measure or one of 
general interest ...” 

3 *'Though, indeed, the bill may be merely 
presenU^d in ‘‘dummy**: that is, there is the 
title, and a bare explanation of the objects of 
the bill, without aigument. 


ment responsible for composing the bill 
call in to its aid experts and representa¬ 
tives of interests. Kites are also flown in 
order to give the government the oppor¬ 
tunity of discovering its strength or weak¬ 
ness. 

A day is fixed for the second reading by 
the member profKising the bill. In Eng¬ 
land no difference is made, formally, be¬ 
tween a private member and a member 
of the government for this arrangement. 
But practically there is all the difference 
in the world, for tlie government com¬ 
mands the time of the House, and fixes 
the day, usually after conversation 
through its whips—“the usual channels” 
—with the ojiposition. The rules of the 
House do not provide for an interval be¬ 
tween the first reading and the second. 
In olden limes, the rule was on “divers 
day.s“—undoubtedly as a safeguard against 
surprise. This is hardly necessary in Eng¬ 
land, where rather strong principles of 
fairness are shared by all parties and the 
electorate, and in fact plenty of notice 
is given to the opposition. Jefferson’s 
Manual provides that the second reading 
must regularly be on another day.*® (On 
the (iOntinent there are regular, but short, 
intervals.*^) The .second reading is not the 
lime for detailed amendments or for any 
discussion and vote upon the clau.se.s. (It 
corresponds almost exactly to the Con¬ 
tinental practice of "discussion generate, 
which usually prcx:edes passage to the spe¬ 
cific articles.) The supporters of the bill 
agree why in general such a bill, and even 
this specific bill, is necessary—not to in¬ 
sist that every clause is either perfectly 
adapted to its purpose, or that every pur¬ 
pose is incontestably good. It is true, 
indeed, that ministers would and do speak 
in this sense, but more out of the tactics 
of bargaining than out of an unqualified 
belief in their charge. The opposition, on 
the otlier hand, moves formally that the 
bill be put off to some impossible time,®® 

*•?. 156, section XXV. 
s^Thus Germany and France. 

38 This locution is thus reasoned (May. op. 
cit., p. 498): (a) Such a form of amendment is 
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or in a "reasoned amendment" that for 
various reasons it ought to be rejected. 
Its attack is to show that the details of 
the bill do not can^ out its mean inten¬ 
tion. and that (he intention itself is unjust 
or inexpedient. 

The words of Erskine May. former clerk 
of Parliament, are carefully selected but 
still convey a slightly erroneous impres¬ 
sion. He .says that "The .second reading 
is the m<»st im|)ortani stage through which 
the bill is retpiired to pass; for its whole 
principle is then at issue, and is affirmed 
or denied, by a vote of the Hou.se." •*'* Now 
this may have been true of the House of 
Commons up to 1^70, but it became less 
and less true from that time. Ji cannot 
be gainsaid that any other stage in the full 
assembly is less inifxirtant; it cannot be 
denied that the Flouse divides. It is true 
that niembe*‘S (the few who are interested 
and instructed in the matter of any spe¬ 
cific bill) fervently applaud or denounce 
the bill; but we nni.st not forget the saying 
which is proverbial in all parliaments, "I 
have heard speeches w'hich have pro¬ 
foundly moved members; but none which 
has even turned a single vote." The prin¬ 
ciple has already been affirmed or rejected 
in the electoral proce.ss which put some 
men in a majority and others in a minor¬ 
ity. Neither docs the opinion of the great 
clerk of Parliament adecpiately include a 
consideration of the part played by the 
committees of the House, Decisions are 
made there; but not in the second read¬ 
ing; though it is true that argument 
during the .second reading may and fre¬ 
quently does influence the government 
and cause it to make promises of amend¬ 
ment. What is more, the organs of opinion 
of parly and interested gioups are ex¬ 
tremely vocal from now cm ward and seek 
to exert influence upon the minister in 
charge of the bill. These obtain their 
opportunity for concrete amendments in 
the states of cogitation which immediately 
precede, and operate during, considera¬ 
tion in committee. 

It will be seen on close in.spection that 
actually there are five stages in the normal 
progre.ss of a bill: the first reading, the 
second reading, the committee stage, the 
report stage, and the third reading. If 


these five stages were each of adetjuate 
length, there would be no question of 
the care with which the House discusses 
a bill. Bui we .shall shortly see that in 
fact these stages are short, .sharp, and 
vehement; that not all clauses are dis¬ 
cussed; that not all amendments are con¬ 
sidered; that not all the loose ends are 
tied up; that not all ob.sciiriiies are clari¬ 
fied. Disaster w^ould eniirely overcome the 
House of (<oninions if it were not for 
strict rules. An even woise fate would 
overwhelm Parliament were it not based, 
as it is, u}X)n the assumption that parties 
and not the individual members are the 
apprtipriate managers of discussion. In 
fact almost the whole process of discu.ssion 
and amendment is carried through by the 
initiative, the expertne.ss, and the drive 
of some ten leading members, who are 
particularly expert upon the given .sub¬ 
ject, and who are aided by private ex¬ 
perts, or members of the parlies research 
stafT, or even specially briefed a.ssistance. 
There must be a continiioti.sly atten.'ive 
and expert body wdiich assumes the re- 
.s{x>n.sibi1ity of discussion: a .small body 
which can sift from the numerous objec¬ 
tions those which are most imfxirtant and 
for which there is time. That small body 
is in all countries the party, which, for 
the time being, is represented by a spe¬ 
cially designated member from among the 
ranks. In England the party operates in 
the House and in committee; in France, 
Germany, and the United Slates it oper¬ 
ates more forcefullv in the committees. 
Let us then turn to the procedure of these 
countries; .sketch their general manner 
of handling bills, and then concentrate 
particularly upon commiiiee prcxredure. 

France: the Power of the Commissions, 
Following Jeremy Bentham's "Tactics” 
the French constitution of 1791 required 
three readings with intervals of eight days 
between them. Under the Consulate, the 
Empire, and the following rtlrgimes, one 
reading only was required; but this was 
in assemblies which were not sovereign 
and to whom the bill was sent in its 
ultimate form by tlie Conseil d'Elat, 
The short-lived "Second Republic, being 
founded upon a single-chamber .system, 
provided for three readings. The first im¬ 
pulse of the A.s.scmbly of 1871 was to dc- 


more courteous than a point blank rejertion; 
(h) a mere negative would not prevent the 
repetition of a bill on anv subseriiicnt day. 

39 May, loc. tit. 


^0 Cf. C. P. Ilberi, Legislatwe Forms (I.ondon, 
1901); and cf. Pierre, op. tit., Vol. I. p. 971, 
f<X)tnote. 
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crec three readings; but since a biennial 
sysiem then prevailed, the readings were 
reduced to two, with an interval of five 
days between the vote of each reading.** 
The system that prevailed to 1946. and 
has since then been continued, is as 
follows. Owing to the looseness of party 
control, discussions tend to become in¬ 
terminable; and the tendency, therefore, 
has constantly been to curtail the formal 
stages of debate, which would give mem¬ 
bers an opportunity to raise cpiestions and 
offer objections. Indeed, as we shall later 
see. parliamentary self-control was so 
weak that financial legislation was rarely 
passed within the proper time, given the 
date of ending of the financial year, and 
the rules of procedure went so far as to 
reduce the deliberation upon money bills 
to one stage.** The urgency of such bills 
dictated the discarding of the safeguard 
of debate, whereas in England the gravity 
of such bills has caused the creation of 
additional safeguards. 

.As we shall see. the constitution of the 
Fifth Republic has introduced drastic 
changes in order to prevent the time- 
wasting procedures which prc-1958 As¬ 
semblies used in order to weaken the 
Government even before debate had 
really begun. 

Now it has been decided that nor¬ 
mally there shall be only one deliberation 
in the Chamber—unless a second stage is 
moved by a member at the point where 
the bill as a whole is being voted on 
after all discussion is finished, when the 
Chamber decides what should be done 
and whether to recommit the bill to a 
commission. This would seem a strange 
and dangerous procedure were it not for 
the fact that the bill has already been 
thoroughly threshed out by commissions 
whose report has been distributed in ad¬ 
vance of the debate. The constitution and 
function of these commissions we shall 
study in a moment. Let us now sketch onlv 
the broad lines of procedure. The read¬ 
ing falls into two parts: the discussion 
generale" and the **passag€ aux articles'*; 

Pierre, op. cit., Vol. I. p. 972. 

^2 Pierre, op. at., Vol. I, para. 816. 

Heglement, Third Republir, Chap. X, ar¬ 
ticle 82; Fourth Republic, article 56 ff. 


as a rule the first precedes, but the order 
is sometimes reversed. Amendments may 
be put, of course, only in the discussion of 
the articles. Before the final vote is taken 
on the whole bill, directly after the ar¬ 
ticles have been discussed and passed, the 
parties are allowed a Parthian shot. 
Deputies may “explain” their vote in a 
five-minute speech.** It appears that these 
''considerations generates** may be the 
collective declarations of groups.** 
Amendments must, according to the 
constitution of the Fifth Republic, be 
presented in commission. Before 1958. it 
was possible to move an amendment from 
the floor of the House, even though the 
commission had not discussed it. This 
meant delay, and a possible setback for the 
Government. Amendments offered during 
debate could be sent to the commission 
for study. When the amendment was not 
challenged in this way, the motion was 
put to the House “Shall we consider this 
amendment?” When the chamber had de¬ 
cided that it w'as to take the amendment 
into consideration, it went to the commis¬ 
sion; of course, to save time, the commis¬ 
sion did deliberate at once very often. But 
the discussion had to be suspended if the 
succeeding articles were affected by the 
amendment and this was a device often 
used by deputies who wanted to kill a 
bill or weaken the Government’s position. 
Since amendments have, since 1958. to be 
presented at the commission stage, or not 
at all (unless the Government approves of 
them) these delaying tactics are no longer 
possible. 

There are two further complications in 
the procedure. Firstly, since the Fourth 
Republic, the Economic Council has, on 
economic bills, to be consulted and it sends 
a rapporteur to the chamber. Secondly, in 
case of a disagreement with the Senate, 
bills go through a lengthy procedure: in 
the first place, they are read, once more, 
by both Hou.se$; if the disagreement per¬ 
sists, the Prime Minister can provoke the 
setting-up of a joint committee of both 
Houses. If the Prime Minister does not 

<< Pierre, op. cit., Vols. 1 and III, para. 8ao. 
^•'Pierre, op. cit., Vol. HI. p. 822. 
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do so, bills have to move between the 
Houses until agreement is reached. If. 
after the joint committee stage, there is 
still disagreement, the Government can 
send the bill once more to each House 
successively. Finally, if there is still dis¬ 
agreement. the Government can then ask 
the National Assembly to give a final 
decision which will override the Senate^* 
The two Houses are called in joint 
session for one purpose only, that of 
amending the constitution, and provided 
the President of the Republic has decided 
to use that procedure.^’’ 

Despite the changes which have taken 
place in 1958 and which diminish the 
number and power of commissions (sec 
below, p. 494), the picture remains differ¬ 
ent from the English picture. The powers 
of the Government have been increased 
bur the commission is still very influen¬ 
tial: the House cannot discuss before it 
reports: it selects and amends amend¬ 
ments. it watches the whole of the debate, 
guides it and intervenes as a specially 
authorized body. The English committee 
has no such decisive rights of interven¬ 
tion; it works within the limits settled by 
the House. Parliament as a whole domin¬ 
ates it in theory and, still, in practice, 
although the superior ability of the com¬ 
mittee wins it important authority, for the 
House has neither the time nor the know¬ 
ledge to review all its decisions. 

The German Reichstag. The formal 
march of a bill in the Weimar Reichstag 
was through three readings. The first read¬ 
ing was usually one of simple announce¬ 
ment without debate. If there was debate 
it was a short discussion of general prin¬ 
ciples.** But before the first reading of 
any bill was undertaken, it went through 
a number of stages outside the Reichstag. 
These which are discussed more fully on 
the proper occasion were important pre¬ 
paratory stages. When the draft left the 
ministry (which normally obtained an 
expression of public opinion by publica- 

*• Art. 45. See p. 136 above. 

**G. O. (Geschaftsordnung) 37. 


tion of the draft), it went, as in other 
countries with cabinet government, to 
the cabinet. In Germany it passed always 
through one more preliminar)' stage at 
least—it went to the Reichsrat (the State 
Council), and there was subjected to a 
very close scrutiny from the standpoint of 
the various state governments which gave 
their delegates general instructions.** 
Then, if the bill was of outstanding social 
or economic importance, it had to pass 
through the Reichswirtschaftsrat (the 
Economic Council),®® and sometimes, to 
save time, the bill appeared before these 
two assemblies simultaneously. Only then, 
with the amendments accepted by the 
government or put down as objections or 
advice, was the first reading reached. Be¬ 
tween the first and the second readings 
an interval of at least two days had to 
elapse. The intention is obvious; it was 
to avoid surprise and inconsiderateness. 
But the rule was surely one for times of 
emergency only (when the minority was 
in danger) and when, in fact, it could be 
set aside; for between the first and the 
second reading there was the committee 
stage which lasted many days. 

The next stage was the most important 
one—it was the committee stage. It was 
possible for the Reichstag not to send the 
bill to a committee.®* But the practice in 
every case was to make the committee the 
court of judgment within the very wide 
limits of whether or not the bill should 
be passed at all. We shall return to the 
meaning of the committee stage soon. 
The second reading followed two days 
after the report of the committee, ati im¬ 
portant advisory document, had been dis¬ 
tributed. This reading was, as a rule, 
confined to the articles, and is not spread, 
without special permission, into general 
discussion except for the speech of the 
reporter of the commission. Amendments 

*• See Chap. 11. 

See p. 546. 

Geschaftsordnung Cf. F. Morstein-Marx. 
Problem des parlamentarischen Minderheiten- 
schutzes (Hambuig, 1924). 

^^Geschaftsordnung, article 38. 
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were freely put. An interval of two days 
W'.'is tilt* iiiininuirn between the second 
and the third readings. 

T he thiril reading was a rather formal 
editorial stage, witli little debate, though 
by the rules the general principles would 
be discussed, and amendments could be 
offered when supported by fifteen mem¬ 
bers. 

The United Stales. T he House of Rep¬ 
resentatives has the system of three read¬ 
ings, but debate is so closured, so cut and 
dried by the parlies and tlie speaker, that 
it is hardly worth while speaking of these 
stages. T he committee is here more than 
anywhere else, everything: the House, 
nothing. The first reading is merely one 
of notifying the House in the Journal 
and the Record that a bill has been intro¬ 
duced bearing such and such a title. Then 
the bill goes to coininittee. wfiich always 
amends and often kills the bill. If it ever 
emerges, its second reading is tlic occa¬ 
sion for a discussion of the articles and 
amendments thereto. The actual reading 
of the text may be and not infrequently 
is demanded, to the waste of considerable 
lime. The third reading is almost purely 
an automatic and undebated acceptance 
of what has resulted Irotn the previous 
.stages. The broad forms are those of the 
English Parliament in Jcflcr.son’s time, 
l)ut American experience has charged 
them with such a different meaning and 
balance that the two .systems have ceased 
to bear any rescmf)lance. 

7'he Value of Sex>eral Readirifrs, Why 
are these stages still existent, when parties 
and the committee system are so vital to 
the procedure, and so strong in their in¬ 
fluence over the evolution of a bill and 
its discussion at each turn? 

Apparently, fjccaiise when stages are 
named they give the impre.ssion of orderly 
progress. Each one implies notice and ad¬ 
vertisement to all w'ho are concerned: and 
this adds to the authority of the law. As 
long as successive and separate forms are 
prescribed, any one of them may. in the 
case of need, be used with all emphasis 
upon their obstructionist possibilities. 
They are possible safeguards against po¬ 
tential coercion of the opposition by the 


government, and of the rank and file by 
their leaders. They also look back to the 
days wdien parliaments needed every 
means of obstructing the Crown and its 
friends. Today, in the United State.s, they 
are ii.sed to obstruct the friends of an 
uncongenial Presideiu. Few are the de¬ 
cisions w'hich are born of the discussions. 
The Parthian shot allowed in France, and 
the general discussion allowed in all 
countries on the final reading, are indica¬ 
tive of the modern meaning and practice 
of parliamentary debate. It is a conscious 
address to the world outside the Housc. 
It is .speech for Hansard and the Con- 
ffressioyial Record, for I.c Monde, Der 
Ta^ehlatt, The Times, and ’The Herald- 
Tribune. Here is the chance to inform 
the country, agitate minds and con¬ 
sciences. and have a mutual exhibition 
of the excelleiues and deficiencies of gov¬ 
ernment and oppo.sirion parties. In Frig- 
land the government, in France the 
govcTniiieiii and the conimissions, in Wei¬ 
mar Germany the goveiiiment and the 
commissions, in the United States the 
party leaders and the committees, decide 
and debate: the rest is advertisement, ex¬ 
planation, electoral strategy, the joy of 
talking, and sealing wax. 

Ah.senieeis7n and the Private Member. 
It is a well-knowm tael that during legis¬ 
lative debate the chamber is attended by 
a mere handful of members, unless upon 
the general discussion. When technical 
points, perhaps of very great importance, 
arc under discussion, members are in the 
libraries, the bnflet, the smoking room, or 
are present with ineffable boredom and 
imminent .sleep on their faces, wondering 
why on earth he or she will go on talking. 
It is notorious, also, that members vote 
without having heard the discussion. In 
France, which is an exception in this 
matter, voting by proxy is allowed; mem¬ 
bers may not hear even a single word said 
for or against the bill in all its stages. 
Their party friends have the little blue 
or white counters with which to say “Yes’* 
or “No” to a bill or a policy or a treaty. 

The truth is that parliamentary power 
IS, in the matter of legislation, only exer¬ 
cisable through the party or in close con- 
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tert with a small number of rollcagues 
wlio are entrusted with the duly of ad¬ 
vising the house. T'hc unattached member 
has slight place in this scheme. A one-six- 
hundredth or foiir-hundred-and thirtieth 
part of the time cannot be meted out to 
him. He cannot stand against the power 
of united ofTicialdom, government opposi¬ 
tion. leaders, and committees. 

We shall gain an important insight into 
the vital mechanism of legislative bodies 
if we now turn our attention to the con¬ 
stitution and functions of the committees 
of which wc have been speaking. 

PARLIAMKN1 ARY I.KClSi All VE COMMITTEES 

'This diflerence between England and 
other countries must be remembered: in 
England the opp(»jiunity of substantial 
amendment is granted or denied by the 
government in full house nithcr than in 
the committees. The committees are only 
secondary amending bridies: the Hou.se 
itself ilecidcs main principles and major 
corollaries. In committees elsewhere the 
bill is totally malleable. 

England. The modern history of the 
committees of the House of Commons be¬ 
gan in 1885. As a result of the iiicrca.sing 
pre.ssiire of business on the Hou.se, and 
the obstructionist tactics of the Irish mem¬ 
bers using the opportunities of ancient 
procedure, a way had to be found to re¬ 
lieve the congestion. In 1888, two .standing 
committees were put into operation to 
take the committee stage. In 1907 their 
number was increased to four, one to deal 
with Scottish business only. The normal 
practice became to send all bills after 
second reading (except finance bills) to 
committees, unless the House otherwise 
ordered. 

In 1919 the House found itself in 
arrears with its work: legislation had been 
stimulated by the war between democratic 
principle and economic acquisitiveness. 
Among the changes the committees were 
increased to six—five general and one 
Scottish.** The members on the commit- 

Hansard, February 18, 1919. cols. 8151!. 
These changes followed in tlie wake of the 


tee were reduced from between sixty and 
eighty to between forty and sixty. Further, 
it had previously been the ynacticc to con¬ 
stitute these committees on the basis of 
party strength in the House so that the 
committees became its microcosm. For any 
specific bill recyuiring special compe¬ 
tence in committee, a committee could 
take on as many added members as had 
comprised its original membership. The 
representative number of the committees 
was reduced in the change of 1919 and 
the number of special members limited m 
between ten and fifteen. The committees 
were no longer limited to sessions before 
2:15 P.M., as np till before 1907. or 4 p.m., 
as between 1907 and 1919. They could 
meet at any time they decided, except that 
their discussions were to he suspended 
during divisions in the House (illumi¬ 
nating nilel). The coininittees were re¬ 
duced to five in 1926 and their minimum 
number reduced to thirty, and their maxi¬ 
mum to fifty, while their optional aux¬ 
iliary element was increased to between 
ten and thirty-five. It has for long been 
the practice for the committee on selec¬ 
tion to change the membership of the 
entire committee as a bill is discharged. 
In 194^, the number was increased to six 
in all, xvith txvcnty as the permanent 
nucleus and up to thirty additional 
iiiembcrs.** To 1939 it was the practice for 
committees to sit in for four days a week 
between 1 1 a.m. and 1 p.m. The change 
of i9.yfi allowed them to meet three days 
a week for two and one-half hours each 
morning but also in the afternoons, if 
the House is not considering important 
business at a time xvben its committees 
are heavily laden.** 

How do the standing committees oper¬ 
ate, and what is the opinion of the Hcruse 
upon their value? 

Standing committees are nominated by 
the Committee oft Selection, xvhich is itself 

Report of the Select Committee on House of 
Coniiiions (Procedure), 1915. P- 
*■* Which meant in practice, very often, those 
who were specially interested, from local or 
group considerations. 

Cf. First Report. Select Committee on Pro¬ 
cedure, House of Commons, No. 9, October 
16, 1945; and May, op, cit., p. 614 ff. 
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established scssioiially. I he Committee on 
Sclettioii consists of eleven members, who 
by the prat tire of tJie House are experi¬ 
enced menibeis nominated I)y the leaders 
and whips of the parties in accordance 
with the numerical sireiij^ih of the parties. 
In the composition of the eommiltees, the 
Cf>minitiee of Selection is directed by the 
Standinj^ Orders to have regard to the 
"composition of the House, the classes of 
bills committed to such committees,” and 
to "the qualifications of the members 
selected.” This means that as regards the 
ordinary standing committees the dom¬ 
inating considerations arc party strength 
and loyalty, the geographical distribution 
of membership (rural-urban, North-South, 
etc.), and expertness, especially in the 
matter of auxiliary members. In the case 
of the Scottish committees all Scottish 
members sit, together with between ten 
and fifteen members nominated by the 
Committee of Selection, with an eye to 
the balance of parties in the Hou.se. When 
a bill relates to Wales only, all Welsh 
members are put on the appropriate com¬ 
mittee. Further, the Committee on Selec¬ 
tion nominates a panel of between eight 
and twelve chairmen of committees, and 
the.se appoint the chairmen of the stand¬ 
ing committee,s from among themselves. 
The chairmen are naturally supporters 
of the government of the day. 

Upon important bills extended amend¬ 
ments were not customary, but in fact, 
as soon as the committees went beyond 
verbal and minute emendation, they be¬ 
came the scene of party battles like those 
in the House, and the same problems of 
decorum, order, and obstruction con¬ 
fronted them.®® In 1905, when the need 
of the committees had become so urgent, 
and experience w'as already sufficient to 
permit a judgment, the chairmen met 
and reported many complaints. Bills were 
being referred to committees for which 

Balfour. Debates, July 5, ipufj* coL 
“Party spirit has penetrated even to the 
Grand Committees. . . .” Cf. Minutes of Evi¬ 
dence, Select Committee on Procedure, 1915, 
p. 13; "The Government have got their sup¬ 
porters to support their Bills in Committee as 
a matter of lonfidenre in them, and therefore 
there has been less latitude.” 


they were not adapted; they aroused fierce 
controversies or excited acute religious 
susceptibilities, or the House referred 
them w'ith a very divided voice. The op¬ 
erations of the committees became stormy, 
and the minority felt bound to obstruct. 
If bills of this kind w^ere to be referred, 
then the ctimmiliees must get powders of 
do.suie equivalent to tbo.se of the speaker. 
T his indicates quite clearly how congested 
was the House, which, in fact, found itself 
obliged more and more to seek the aid of 
the committees. It began to be pointed 
out that the representative character of 
the House was decieasing; for it was 
argued, if six hundred members are 
already but a minute and distorted mirror 
of a great country, is it not certain that 
a committee of sixty still less represents 
it? (Compare this with the smaller size of 
Congressional and European committees.) 
This feeling caused both members of 
committees and the House in general to 
be jealous of legislation—^w’ith the natural 
consequences: 

(1) The minority on the committees 
began to obstruct by calculated absentee¬ 
ism, often standing outside the committee- 
room until the majority made a quorum, 
or attempted to maneuver into a position 
of majority for the lime being. This has 
caused serious annoyance to chairmen 
and the majority, and results in a heavier 
party pressure upon members to assure a 
government majority. The time of mem¬ 
bers is claimed to an excessive degree. 

(2) The report stage in the House be¬ 
gan to lengthen out, the members not 
on the committee wishing to re-cxert 
their control.®^ However, the rules of the 
House have checked this practice. The 
report stage consists of the House of 
Commons' going over the hill in ordinary 
procedure of discussion. New amendments 
may be moved, and attempts may be 
made to restore the original text of the 
bill by canceling out the amendments in 
committee. But the House has saved itself 
from undue prolixity by giving the 
speaker the power to select amendments 

®T Balfour, Selec t Commiiiee on Fiocediirc of 
1906, pp. 14, 15; IIben, op. cit., p. 37; Wortlcy, 
op. cit., p. 47 ff. 
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to check the excessive repetition of de¬ 
bates in committee, and this pov^'cr is 
exercised quite freely and usefully. There 
is unyielding resistance to various pro¬ 
posals either for taking the report stage 
away from the House or seriously modi¬ 
fying it. as the House wishes to remain 
master of the bill when it has returned 
from committee. Moreover, the House has 
much tenderness for the rights of minor¬ 
ities, and it holds to the report stage in 
order that minorities who may not get 
really effective representation on a stand¬ 
ing committee, by reason of the smallness 
of the committees, may be able to state 
their mind in the House itself. 

Nevertheless, the consensus is over¬ 
whelmingly in favor of the committees. 
For, in the first place, at least one gener¬ 
ation has already arisen which knew not 
the more leisurely and easy ways of the 
past, and many of the new generation 
liave graduated in the school of local gov¬ 
ernment, which, in England, is committee 
government. Second, it is realized that 
the committees save the time of the House 
to such an extent that without them 
Parliament could never satisfy the legis¬ 
lative needs of the modern electorate.®® 
Yet it is computed that in every fifty-six 
days spent on gen eminent bills (allowing 
for finance and constitutional bills) at 
least sixteen are spent in Committee of 
the Whole House and on report stage. 
Third, it is universally admitted that com¬ 
mittees do beneficial work, considerable 
emphasis being placed upon the fact that 
they vote after hearing the arguments 
(this is less usual in the House) and that 
the government is prepared to make con¬ 
cessions as the argument goes and not 
use the power of the whips so much. (But 
no serious concessions of principle are 
made.) 

These are great g^ins; but certain losses 
are suffered also. Complaints have been 
raised that there is insufficient publicity 
of committee proceedings. In fact, there 


ssin the sessions from 1919 to 1939, standing 
committees sat on an average of 95 days per 
session; in 1930-31, the highest was 152 days; 
in 1945. the Education Bill took days lor 
committee alone on the floor of the house! 


are some official reports (of recent years 
only) but only for the bills wdiich cause 
the acutest political differences. The press 
reports are very summary. T he result is 
that the country tends to lose what Parlia¬ 
ment alone can offer if it is to be true to 
its name, and what it is important that 
representative government sliould pro¬ 
vide: publicity of authoritative debate. Be¬ 
sides, attentive members of the House may 
get to know wherein the bill as reported 
differs frriin the bill as read a second time, 
but they arc not informed of the reasons. 
These things, however, can easily be 
remedied. The House of Commons’ re¬ 
ported bills could ajiproximate in form 
to those of the French and Weimar Ger¬ 
man Parliaments: they could contain the 
original bill, the amendments to it, and 
short memoranda explaining the motives 
for the acceptance or rejection of amend¬ 
ments. 'This defect is aggravated by the 
numbers of the committees, and the ex¬ 
tent of their labors. This enforced ignor¬ 
ance could be easily counteracted if the 
House added to its usual printed material 
a weekly or fortnightly periodical giving 
a conspectus of the work and proceedings 
of committees. I'his will probably be of 
no avail for the lazy member: but in all 
aspects of life we create devices accordant 
with the spirit of our purpose, in the 
hope that at least some of its servants will 
have the means of fulfilling the necessary 
tasks. Is it vain to trust that members will 
rise to the moral level of the institution? 

Instead of the committees maintaining 
a permanent membership, which might 
constitute an expert and perhaps impar¬ 
tial jury, members who have exhausted 
their interest in a bill get discharged. 
Hence, there is a constant renew-al of 
members, with those corning on who arc 
prone 10 take an expert or interested 
attitude. Is the Continental and Ameri¬ 
can system, w'Kich gives to committees a 
permanent interest in specific branches of 
government, the only way to make the 
committees work effectively (that is, ex¬ 
pertly), and of making the member 
capable of intelligent criticism? Even in 
local government where the field of work 
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is different, cxj>erience lias shown the an¬ 
swer to he in the affirinativc. 

Altogcthei, WT may iraine this judg¬ 
ment of the (omniittecs of the House of 
Commons: Designed to relieve the House 
of work for wliieli it had no time, they 
have done this, and the House is ceasing 
to fret over this loss of its power yet the 
House believes too little in the committee 
system for a more substantial economy 
of its time. 'The incidental advantage of 
committee work has been technically 
better legislation conjiled with a nnhlera- 
tion of llie crudeness t)f party political 
judgments, especially as expressed before 
the electorate. 

In 19.16 the clerk of the House of Com¬ 
mons proposed a radical reform of 
committee and rcfiori stage. He proptised 
to delegate the report stage from the 
House itself—by giving the committee 
stage of bills not to the standing rom- 
mitrees as usual hitherto, but to sulMom- 
mittccs of these standing coniTniticcs, then 
allowing the standing committees to 
undertake the ecjuivalent of the report 
stage usually unclertaken by the House 
itself. His subcoinniittees would be differ¬ 
ent in size and membership according to 
the particular bill with which each was 
to be charged from time to time. He 
would have provided only two standing 
committees, with 75 or 100 ineinbers 
each, with three subcommittees of each. 
The tw'o standing committees would be, 
in his scheme, “efficient substitutes for 
the House itself for the work of reviewing 
the results of the ameiidinents in com¬ 
mittee.” 

The Select Committee on Procedure 
rejected these proposals, though they 
recognized that they would save the time 
of the House. Their reasons are signifi¬ 
cant: 

The removal of the report stage of hills from 
the floor of the Hou.se would be, in the words 
of Mr. Speaker, “a drastic interference with 
the lights of private Meinbeis”, and would 
also adversely affect any smaller parties who 
could not receive adcc|iiate repre.scniaiion on 
the committees and sub committees . . . 


It should be emphasized that revenue 
and appropriation bills never go befoic 
standing committees; they arc dealt with 
by coiiimitiees of the whole House, that 
is. I)y the House as a whole resolving 
itself into coinTniti.ee, which means that 
the proc:ediire is less formal and that nicin- 
hers may speak more than once. Nor do 
standing committees deal with Provisional 
Order Bills; that is. bills which include 
a nuiriber of acts of minor legislation 
drafted by the departments and subject to 
blanket subiiii.ssiun 10 the House for ap¬ 
proval. It has been the steady practice to 
keep imich important legislation on the 
floor of the Hon.se, .is a committee of the 
whole. Here the government and the 
House have weighed the time to be saved 
and the burden of business downstairs 
and upstairs, against the political signifi¬ 
cance of the bill, and have given the latter 
major value. 

T bus, the House of Commons has not 
delivered itself over to the mercy of its 
owm useful instruments. It retains the 
second reading and the report and third 
reading stages as vital debating .stages, so 
that tlic country may focus its attention 
on a fully representative and wide-open 
forum, where principle is openly debated 
and acccjiied or rejected. This is sound 
democratic practice. 

Some changes of 1946 have been re¬ 
ferred to. Something more should be said 
on these. The increase in the number of 
the committees and the increase in the 
lime of sittings resulted from the realiza¬ 
tion by the wartime government, that, 
whoever was in power after ilic war, much 
legislation would be needed. Hence a 
.substantial agreement that the sessional 
orders should allow for latitude, session by 
session, experimentally. T’he Labour gov¬ 
ernment in asking for the change (it fell 
to it to do so, and it needed parliamentary 
time for its planning program) prescribed 
three exceptional practical rules for keep¬ 
ing bills before the whole House. It is 
interesting to see the bills to which the 
rule.s apply: (a) any bill which it may be 
ncce.s.sary to pass with great expedition; 
(h) “one-clause” bills not requiring de¬ 
tailed examination in committee; and (c) 


Repen t cited, p. xi. 

Ibid., p. vii, paragraph 11. 
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bills of “first-class constitutional impor¬ 
tance,” of the Older of the Statute of 
Westminster. Of course the regular ex¬ 
ceptions also apply, and any iiiember may 
move the retention of any bill on the 
lloor of the House. The government 
thought that these reforms would yield 
some 700 committee hours of work as 
compared with the old average of 190 
committee hours in the past.**^ 

France. Since the Revolution, French 
parliaments have always had committees 
as part of their organi/aiion, to explore 
social conditions prior to the creation of 
law or to revise the work of the Assembly. 
The difhciilty was to prevent the com¬ 
mittees from getting too strong and setting 
themselves in direct touch with the 
public. In 1848 (in the Re|iuhlican con¬ 
stitution) it was arranged that the com¬ 
mittees. each of some sixty members, 
should each correspond to a particular 
ministerial department, and though that 
desideratum has not been entirely real¬ 
ized, present orgaiiization has approxi¬ 
mately reached that point. Already in 
1848 controversies arose which have 
readied down to our own day: wliether 
it were better to have permanent com¬ 
mittees parallel with the ministerial de¬ 
partments (rather like the American 
Congressional committees), or special 
committees which should last only so long 
as a specific piece of work (like the Brit¬ 
ish House of Commons committees). The 
former method was, and has since been, 
attacked on the ground that the commit¬ 
tees so organized began to intcrlere in 
the work of adiiiiiiistration, their inter¬ 
ference being fostered by their penna- 
nence and their growing expertness.’‘=* 
For decades, until recently, permanence 
and speciality were taboo: but little by 
little the nature of parliamentary busi¬ 
ness, and of the deputies themselves, com¬ 
pelled a re-entry on old paths, though of 
course, with modern improvements. In 
1898 there began the practice of creating 
commissions (committees) to last through 
the entire term of a parliament—that is, 

OA See Eiist Rejjuii. Sdoci CuiiiiiiiLLec on Pro- 
ccduie, October i(>, 194,5. 

62 Pierre, op. cit., Vol. 1 , paia. 737. 


for four years—and the projects for a 
systematic organization of their work be¬ 
came very numerous.***'* Permanent com¬ 
missions were demanded because under 
the existing system the committees, like 
the British committees, could develop no 
traditions and could not devote lliem- 
selves to a continuous study of a special 
subject, and because energy was w'asted 
in the dispersal of members among new 
committees. All this was aggravated by 
the queer method of constituting the com¬ 
mittees. This did not repose upon a jiarty 
basis, but upon a principle calculated to 
stultify party leadership and control. 

The method of action hy hnre'oux (small 
oflieial groupings for parliamentary busi¬ 
ness) dating back into ifAals-Gcncraux 
times and to the Assembly of the Tiers 
t.tat served to defend the Charnher against 
summary action by the commissions. T hey 
were not unlike United States Congres¬ 
sional cominitiecs which took the place of 
party organizations in experimental days. 
Chosen sometimes by the hazard of the 
lot or of the alphabet, the bureaux were 
never formed on a party basis! T’be 
bureaux chose the commissioners. 

This haphazard method could be 
allow(*d to exist only until legislative 
business began to be important, and 
parties to lie organized. Olten the most 
competent mcnibers on a particular c]ues- 
tion were tlirowm together into the same 
bureaux, so that .some were necessarily 
excluded from commissions foi which 
they were especially apt. C.hance ruined 
careers. A deep gulf existed between the 
eomnussion and ihe Chamber, because 
the former grouj)ed men on an eiuircTy 
fortuitous basis. Sonietirnes there would be 
two commi.ssions with cognate propo¬ 
sitions studying them in an absolutely 
opposed sense. The govcrnineiu could 
never be sure of a clear path for its pro¬ 
posals. 

The commissions w’crc made perma¬ 
nent in 1902, and systematized by subse¬ 
quent amendments of the rules of the 
Chamber. In igio the method of estab- 

Cf. Hnnnaid, op. cit., “Notice Hi.storiqiic,” 
p. 87 If. 
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lishing the commission by the bureaux 
was abolished in the Chamber. It was 
not abolished in the Senate until 
By these two reforms the modern basis 
of the parliamentary commissions was 
established: party composition and i>erma- 
nence. Not till 1946 were the commissions 
mentioned in the constitution. Yet to 
194G many deputies still maintained that 
group election is disadvantageous because 
the group may be very small and conuin 
no one of proper competence for a com¬ 
mission. While permanence in 1902 
meant for a whole legislature, reforms of 
1920 reduced the jjermanence to one 
year. An attack was made on the system 
of 1920, but was repulsed. The rules of 
March, 1947.*'^ continue the annual term. 
In practice, members remain for long 
terms upon the same commission. The 
commissions were almut twenty during 
the Fourth Republic and had 44 members, 
appointed by the general vote of the 
Assembly. Members were nominated by 
the parliamentary groups in proportion 
to their numerical strength, but no group 
with less than fourteen could get represen¬ 
tation. This proviso was introduced after 
World War II in order to prevent the dis¬ 
integration of party groupings. They were 
almost parallel with the great ministerial 
departments, though some cover activities 
included in more than one department.** 
For reasons of expediency, complete paral¬ 
lelism was rejected in 1920. Parallelism, 
said the commissioners, would mean the 

** Pierre, op. rV/., Vol. Ill, para. 711. 

••■i Articles 14 ff. 

*• They were the coinniissiuns of: economic 
affairs (customs and commercial treaties); for¬ 
eign affairs; agriciihiire; national defense; 
national eilucation (arts, youth, sports, 
and leisure); family, population, and pub¬ 
lic health: finances; interior (Algeria, gen¬ 
eral administration, and communal and de- 

f iartmental administration); justice and legis- 
ation; merchant marine and fisheries; means 
of communication (railroads, airlines, posts, 
tele^aphs and telephones); pensions (civil, 
military, and for victims of war and oppres¬ 
sion); the press (radio and cinema); industrial 
prrxluction; focxl; reconstruction and war 
damage; universal suffrage: the As.scmbly's 
rules of procedure and petitions; overseas ter¬ 
ritories; and labor and scK'ial security. 


organization of conflict resulting in the 
“effacement, to the country ’s great dam¬ 
age, of the re.sponsible ministry by the 
irresponsible Commission.” 

The constitution of the Fifth Republic 
attempts to diminish the influence of com¬ 
missions by reducing their number to six 
(art. 43) (The Government can however 
decide to send a bill to a specially ap¬ 
pointed commission.) These commissions 
have, as a result, become very large (they 
include between 60 and 120 members), in 
order to give to each deputy the oppor¬ 
tunity to sit on one of them. They tend 
to become unwieldy for practical work 
and break in fact into subcommissions, 
although on a purely informal basis. The 
commi.ssions of the Fifth Republic cover 
several of the fields covered by pre-1958 
commissions. They are: cultural and so¬ 
cial affairs (120 members), foreign affairs 
(60 members), defence (90 members), 
finance economy and plan (60 members), 
constitutional questions and general ad¬ 
ministration (90 members), production 
and trade (120 members), As in the Fourth 
Republic, they are elected on the basis of 
proportional representation of recognized 
groups. 

Each commission elects a president, two 
or more vice-presidents, secretaries and 
rapporteurs. The president is chairman 
and the official channel of ordinary com¬ 
munication between the members and 
other official bodies like the assembly and 
the ministries. The position is much 
sought after since it is one of authority 
and influence and has a prestige value. 
(The president is a member of the con¬ 
ference which sets the assembly’s business 
each week.) It is never held by a member 
of the government of the day, and that for 
various reasons: the desire of deputies to 
keep a check upon the government and 
to establish offices rivalling the ministers 
(since there are not enough ministerial 
offices for all the deputies), and the desire 

*^The student may be referred for an ex¬ 
tensive alternative treatment to R. K. Gooch, 
French Parliamentary Commissions (New 
York. .935). 
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to support men of experience and expert¬ 
ness, former ministers, former prime min¬ 
isters, perhaps future ministers. Similarly 
with the rapporteur. This is an onerous 
office, for the rapporteur is responsible for 
guiding the work of the commission from 
the standpoint of policy, while that of the 
president is to guide it from the stand¬ 
point of domestic order and its relations 
with the outside world. The rapporteur 
reports the views of the commission to the 
assembly (and to the outside world) and 
then guides the discussion in the assembly, 
a function undertaken in the first place by 
the president and then by other prominent 
members. The position of the rapporteur 
is one much sought after, for it offers the 
opportunity to acquire prestige in the 
assembly and with ministers. The name 
of the rapporteur is published in order 
that those who wish to know how the 
work is progressing may know to whom to 
apply. Belter to be a rapporteur of a com¬ 
mission which has much to do than the 
president of a commission not in the pub¬ 
lic eye. The choice of rapporteur is deter¬ 
mined by the considerations we have men¬ 
tioned in reference to the presidents. Most 
often the recognized experts are chosen, 
sometimes ambitious young men.^Upon 
government bills it is clear that the gov¬ 
ernment can secure a rapporteur favorable 
to its own attitude—he has been called 
**naturally the organ of the majority”—for 
the commission is based upon party. But 
it must be noticed that as the tenure of 
the commissions and the cabinets do not 
coincide, their respective party composi¬ 
tion and policy can and do contrast with 
each Other, with effects of collision and 
confusion. 

Every bill, whether governmental or 
otherwise, goes to the appropriate com¬ 
mission; this being settled by the president 
of the Chamber. Where it is uncertain 
which commission should be asked to re¬ 
port upon a bill, or where it is desirable 
that two commissions with cognate fields 
of interest should be consulted, this is 
easily arranged by a vote of the assembly: 
they may deliberate in common, or the 


principal commission is instructed to seek 
the advice of another. The presidents of 
commissions may request powers of joint 
deliberation of the assembly. Most im¬ 
portant of all in these intercommission 
operations is the rule and practice that 
where finance is involved, the Commission 
of Finances .send its special rapporteurs 
to the principal commission, where they 
take part consultatively in its work. Also, 
each commission may send a representa¬ 
tive to participate in the Commission of 
Finances during its examination of the 
credits concerning it. 

By what in the Lrnite<l States is called 
a “discharge rule,” the commissions must 
report a measure within three months at 
the latest. Normally the assembly at the 
committal of the bill states the time 
allowed the commission. In default of ac¬ 
tion, the government or fifty deputies may 
move to discharge a bill. During these 
months these commissioners deli berate and 
hold numerous conferences. They must 
hear the authors of a bill, and the authors 
of amendments, if they wish—and of 
course the commissions may and do call 
them. Members so appealing before the 
commission can only support their own 
proposals, but not express their opposi¬ 
tion to other parts of the bill, though 
where the subject under discussion is dif¬ 
ficult, the commissions allow considerable 
latitude in order that subsequent proceed¬ 
ings in the Chamber may be facilitated. 
Ministries have access to the commissions 
at any time, and must be heard. 

The reports is.sued by the commission 
are printed and circulated to members be¬ 
fore debate by the assembly. They are 
usually composed of the following ele¬ 
ments: a carefully written history of the 
problem; an analysis of the immediate 
social situation which has evoked parlia¬ 
mentary action; a critical de.scription of 
earlier legislative proposals; a critical ex¬ 
amination of the project before it; and its 
recommendations. There is no doubt in 
my mind that the French deputy has in 
this report, if he cares to make use of it. 
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a far better basis for participation in de¬ 
bate than anything available to his British 
and as good as his American colleague. 
He has not only the record of work but 
also the reasoning upon which it is based. 
The minority has, however, not been given 
the right to present a separate report. The 
commission reports as a single entity. How 
far the dissentients wht)sc views have not 
been given systematic expression in the 
report obtain other opportunities in the 
assembly we shall now see. 

At a date fixed by the president of the 
Charnljer and his colleagues for the settle¬ 
ment of the Order of the Day, the bill is 
debated unless the assembly decides, as 
it may, on a vote without discussion. The 
members of the commission occupy spe¬ 
cial seats to enable them to act together 
during the sitting. The rapporteur takes 
the lead in debate and is usually the first 
at the tribune. The rules give the rap¬ 
porteur and the president of the commis¬ 
sion the right to intervene at any time in 
debate, at their own discretion; that is, 
they may begin if they wish, may inter¬ 
rupt whenever it suits them, and may 
make their chief contribution at a point 
favorable to the success of the debate and 
the work of the commission. The time of 
speaking of other members is considerably 
curtailed, but not of rapporteurs or the 
presidents of commissions. The minority 
has no official organ, and no special pri¬ 
ority in debate; but the convention has 
been established thata member who speaks 
in the name of the minority of a commis¬ 
sion may be accorded a place out of his 
registered turn, if the assembly agrees, and 
it is a courtesy the assembly rarely denies. 
Further, the minority may have its opinion 
summarized and published in the Jour¬ 
nal Officiel at the end of the refX)rt of the 
debate. 

The establishment of the Economic 
Council and the Assembly of the French 
Union •• brought changes in the rules re¬ 
garding the work of the commissions which 


were designed to produce proper coopera¬ 
tion. Every commission that handles a bill 
that has been before the Economic Coun¬ 
cil or the Assembly of the French Union 
must extend to their rapporteurs a hear¬ 
ing. and if those bodies were not unani¬ 
mous must hear minority as well as 
majority views. 

Further, the new restrictions on the 
former powers of the deputies to propose 
expenditures or reduce taxation (discussed 
later ®^) have required new stipulations 
regarding the relation.sliip of the Com¬ 
mission of Finances and the deputies dur¬ 
ing debate in the assembly. If the conse¬ 
quence of a bill or an amendment is to 
increase public exp»enditures or decrease 
revenues of the nation or of the depart¬ 
ments or local government bodies, it can¬ 
not be debated according to art. 40 of the 
1958 constitution. 

Thus the commission system provides a 
bloc of twenty or thirty fairly expert mem- 
bens before the principal debate com¬ 
mences. Their leaders have a s|>ecial pri¬ 
ority in debate. The time of the Assembly 
is siivcd: the jx>ssibility of informed debate 
is provided. Technical ejuestions have been 
threshed out beforehand, and the prin¬ 
cipal amendments have been considered. 
Moreover, as we have already indicated, 
the commission is vigilant all through the 
debate, especially in that on the articles, 
for no amendment can be moved after 
the bill has left the commission unless the 
Government accepts it (art. 44 of the con¬ 
stitution of 1958). 

The power and influence of the commis¬ 
sions were far-reaching during the Third 
and Fourth Republics. They have often 
liecomc powerful enough to challenge the 
leadership of the government, but their 
|x>wer has there been exerted more 
through their powers of administrative 
control (yet to be discussed) and through 
the annual challenge to the cabinet’s 
budget, than on ordinary legislation. The 
commissions help to compensate for the 


««Cf. p. 517 below. 

[496 


•• (;f. p. 547 below. 



PARLIAMENTARY LEGISLATIVE COMMITTEES 


lack of party instinct in France. It must 
be remembered that French ministries are 
swift-changing coalitions of groups. It is 
partly to overcome the weakness of this 
situation that such a .system of commis¬ 
sions has grown up. I'he commissioners 
provide the machinery for parliamentary 
leadership in legislation, and supply a 
continuity and stability—and therefore an 
expertness—which short-lived cabinets 
have not done. Whatever the faults of the 
deputy, the machinery is good, for it sup¬ 
plies expertness and links the members 
with others in an active and effective 
group. 

The framers of the constitution of the 
Fifth Republic diniini.shed the ptiwer of 
commissions. Although the machinery re¬ 
mains the same, the commission has be¬ 
come less influential in guiding the debate 
on the floor: the Government has a right 
to insist on its original text being discussed 
(art. 42). The commission presents its pro¬ 
posals as amendnu'iits. In this respect the 
procedure of the National Assembly re¬ 
sembles more closely than in the past that 
of the House of Commons. However, it 
remains different in many ways, considera¬ 
tion of the bill in the House is preceded, 
not succeeded, by consideration in com¬ 
mittee; the examination and report extend 
to the principle of the bill; the House is 
guided by the commission and the gov¬ 
ernment, not solely by the government; 
the alignment on the bill is less a party 
alignment than in FIngland. 

Committees in the United States. The 
committees are in fact the real legislative 
bodies of the House of Representatives. 
They have been called the “little legisla¬ 
tures” by the critic who first startled the 
country with a realistic study of their 
activity. A famous speaker of the Flouse, 
'I'homas B. Reed, has called them “the eye, 
the ear, the hand, and very often the brain 
of the House.” The “very often” has, 


Woodrow Wilson, Congressional Govern¬ 
ment (Boston, 1885). 

Jefferson's Manual and Rules of the House 
of Representatives, p. 59. 


since Reed’s time, been changed into 
“with inappreciable exceptions.” 

All bills go to committees—and this 
means the standing committees, since the 
Committee of the Whole is hardly used 
for nonfinancial bills, and even when it is, 
the business is previously reported u|X)n 
by a standing committee. The committees 
arc inevitable stages in the progress of 
the bill; custom has converted them into 
the chief judges of the substance and forms 
of legislation. The President’s sessional 
message is divided into its component 
parts and scattered among the commit¬ 
tees; all bills go to them. They have full 
power over bills committed to them “ex¬ 
cept that they cannot change the title or 
subject”; but amendment of a project may 
essentially change it. 

The committee sorts the profX>sals 
which |K>ur in and selects those of im¬ 
portance and with a chance of acceptance 
within the time limit imposed by their 
short term of office and the necessity of 
the Senate’s consent. Those upon which 
the party in power insists, or tho.se recom¬ 
mended by the President when he and the 
majority are of the same party, get pri¬ 
ority. The rest are left in the “morgue” 
(otherwise known as the “inactive list” or 
“calendar”)—the archives which harbor 
stillborn projects, and this consignment is 
decisive. Long and ardent controversies 
again.st the old rule of unanimous consent 
for the forced reporting-out or “discharge” 
of a bill, which placed despotic power in 
the hands of committees and the speaker, 
have resulted in some amelioration, but 
not much. For in .spite of the s}X)kesman 
of the more independent groups within 
the great parties, the House maneuvered 
toward very onerous requirements; if a bill 
has been held thirty days or more, then 
on two Mondays a month it may t)e moved 
that a bill l>e reported out; the motion 
must be seconded by a majority of the 


Manual of Procedure, House of Representa¬ 
tives, sects. 439, 667. 
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membership of the House, that is, by 218 
members. If this re«|uiremcni is fulfilled, 
there is a tweniy-niiniitc debate on the 
motion.J'hc bill can then at once be 
debated or set for a given date. However, 
there are rarely as many as 200 members 
present on Mondays; and even when the 
motion is successful, time cannot be found 
by the house to debate the reported bill. 
Legislation is. therefore, by permission of 
the committees. Between 1923 and 1939, 
although thousands of bills were intro¬ 
duced and sent to committee, only 1^)4 
discharge motions werre ever filed, of which 
19 reached the discharge calendar, came 
up for hearing, and only 8 recalled bills 
from committee. Of these 4 were passed by 
the House, but only one passed both 
Hoicses and became law—the Fair Labor 
Standards Act! In the debates the chair¬ 
man or, if he is not in favor of the bill, 
the foremost member who is—has a right 
of recc^niiion prior to all others in the 
House, and members of the committee 
are prior to others. 

But the committee has no such jurisdic¬ 
tion over amendments as have the French 
commissions. Nevertheless, the real power 
lies with the majority party’s members of 
committee, aided ancl guided by the party 
floor leader. 

The Government of the United States 
Congress. It is manifest that in its com¬ 
mittee arrangements Congress has discov¬ 
ered and lodged the true practical leader¬ 
ship of the legislature, if we think of lead¬ 
ership as composed of those who dec:ide 
whether bills shall be killed or sent for¬ 
ward for debate, what shall be their sub¬ 
stance. what recommendations shall go 
forward with the suggested draft, and 
when (in collaboration w'ith the Commit¬ 
tee on Rules) the bills shall go from them 
to the House. 

Most bills recommended by congressional 
committees become the law of the land, and 
the content of legislation finally passed is 
largely determined in the commiitccs.r* 

•a The developmeni of this system, with some 
inteiesting references to the issues involved, 
is traced in Chiu. op. cit., p. 25H ff. 

74 Report, joint Committee on Reorganization 
of Congress, 1946, p. 2. 


The figures previously given (above, Chap. 
17 and page 441) indicate the extent of 
the sifting process fulfilled by the com¬ 
mittees. 

Hence, the nature of the committees is 
of crucial importance in the problem of 
legislative leadership. Four factors have 
been singled out as critical: (1) the num¬ 
bers of committees, (2) their .size, (3) their 
expert ness or otherwise, and (4) the man¬ 
ner of appointing their chairmen. 

(1) The standing committees have been 
too numerous: forty-eight in the liou.se, 
and thirty-three in the Senate. Thereby 
they violated certain criteria of good gov¬ 
ernment. An excess of numbers means that 
the work of government is disintc^grated 
into unnatural segments, considering that 
there is a natural unity in all government 
work. Their terms of reference are there¬ 
fore too narrow': they needed extension 
at their margins, to do their work prop¬ 
erly. 'l‘he more commit tecs the more the 
overlapping, and, therefore, the more the 
controversies as to the committee which 
should be seized with a bill. Further, a 
high degree of parallelism of committees 
w'ith executive departments is desirable— 
an even wider field than departmental is 
desirable in order to coordinate them by 
Congressional supervision. It is a serious 
defect also that some members have served 
on as many as from six to ten committees 
at one time. 

(2) The committees arc too small for 
due national representativeness. They con¬ 
trast w'ith the legislatures of other coun¬ 
tries in this respect: 21 compared with 44 
in France and 50 in Britain. 

(3) Though some of the committees 
have had expert staffs to coun.sel them 
and arrange their business (for example, 
the House Appropriations Committee), 
they have hitherto been understaffed and 
inexpertly served. If the committees call 
upon experts from the executive depart¬ 
ments, they do so reluctantly and out of 
the direst need. If they insist on the in¬ 
dependence of Congress in legislative lead¬ 
ership, as the constitution provides, they 
need expert assistants not inferior to the 
career civil servants. 

(4) The chairmen are almost invariably 
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appointed according to seniority of ser¬ 
vice in the legislature, provided they have 
risen in the party ranks. Seniority is no 
guarantee of ability and still less of sym¬ 
pathy with the times and with the Pres¬ 
idential policy. Yet it is extremely difficult 
to find another principle of selection. If 
it were ability, who would define it? It 
would be definable no doubt by a cau¬ 
cus vote—but this would make the caucus 
as a whole the master of the assembly. 
Actually, it would be well if it were so, but 
as we have seen, the political parties are 
not cohesive and associational enough to 
perform this organizing function capably. 

If the committees were bigger they 
would lie more restive in relationship to 
the small gerontocracy. As it is, the seniors 
of the jiarty become chairmen, while the 
able young men are almost inevitably put 
on unimportant committees. The seniors 
have the patronage; they have acquired 
positions in the hierarchy of the party 
machine. Though Congressionaf rules give 
them no powers to dominate the commit¬ 
tee, the usual powers of chairmanship ex¬ 
tend to fixing the time of meetings, the 
agenda, the calling and interrogation of 
witnesses, and the latitude allowed the 
committeemen to ask questions. Above 
all, the chairmen have power in the off- 
the-record meetings to shape the report to 
Congress, backed by the power to recom¬ 
mend to the floor leaders who shall be 
allowed to speak in debate. 

If American political parties were as¬ 
sociations founded on principle, if they 
were more stable, and their sectional in¬ 
terests more harmonized, then the fact 
that the older men in the party were at 
the top would not matter. Indeed, in the 
natural order of things this would be as 
almost all human institutions are. But the 
parties are not fellowships of principle. 
Therefore the seniority of chairmanship 
actually introduces another obstacle to the 
development of proper parties. It breaks 
the potential unison of chairman and fol¬ 
lowers, and party connection between com¬ 
mittees and Presidential legislative lead¬ 
ership. Above all, it obstructs the control 
of the chairmen by the majority members: 
they cannot get a chairman removed and 


re-elect another. The chairmen of the com¬ 
mittees arc an incipient, defective, and so 
far arrested form of legislative cabinet 
leadership. As such they could be more 
effective and responsible if party loyalty 
w'cre stronger, and if they w'ere fully elec¬ 
tive (even if not formally) according to 
parly temper and the needs of the time, 
wo’thout the intrusion of an irrelevant but 
enforced restriction on choice. 

It is not easy to discover why the 
younger members of a party tolerate the 
rule of seniority. But careful inquiry seems 
to j)oint to a combination of several fac¬ 
tors: (i) T he neophyte in Wasliington does 
not know his W'ay about; docs not know 
who is powerful in the delivery of admin¬ 
istrative and legal favors and who can get 
bills passed; and does not know the canny 
uses of proiedurc. It must be reineiriliered 
that nearly fifty per cent is the index of 
turnover at each election in the House, 
while two thirds of the Senators in 1933 
had served more than twenty years in the 
Senate. (2) The older member of the Con¬ 
gress are also the elders of the party or¬ 
ganization. They attract some loyalty for 
this reason, and in their own states they 
are powerful in the political machines 
which may make or mar the career of the 
younger men. (3) Many of the members of 
Congress are seniors, and the slightly less 
senior members support the more senior 
in the hierarchy so that in time they will 
be sure of their own rewards, (.-j) Finally, 
a custom that has lasted several scores of 
years is, in itself, powerful. 

The reorganization of Congress of 1946 
was able to reduce the committees in num¬ 
ber, the objective being sixteen in the 
Senate and eighteen in the House. How¬ 
ever, it did not touch the size of commit¬ 
tees, which still remain small. It estab¬ 
lished staff experts for each committee, on 
a merit and permanent tenure basis. But 
it could not change the seniority rule, 
though it sought to reduce its impact by 
making more regular the procedure of pub* 
lie hearings, their records of business and 
attendance and votes; and by requiring 
committee chairmen to report promptly 
all bills approved by the committee and 
seek to bring them onto the floor for con- 
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sideran'oiiJ^ Also, it is possible that the 
l.fgisirifivc Policy Comniitiec of Majority 
and Minority as reconimeiided. if meeting 
ficqiieiitly. would tend to subject chair¬ 
men to the consensus of caucus opinion. 

It is regrettable that the passage of the 
law was followed by only imperfect obedi¬ 
ence so far as the number of committees 
was coiuernctl.^® 

Hearmi^s. The most notable difference 
between the Congressicmal committees and 
those of the British and Continental par¬ 
liaments is that the former may institute 
hc'.'iiings in any place where their infor¬ 
mation is to be femnd, and they may open 
their “hearings” to receive witnesses of all 
kinds. As we have already shown in the 
analysis of the “Icdiby,” the hearings do 
speedily attract pecjple w’ith an interest 
and w'ith knowledge useful to the commit¬ 
tee- When the hearings are roncliiclecl. the 
c:oiiimittec‘ proceeds to make its report. 
The minority has whatever chance of ac¬ 
tual concessions the majority is prepared to 
give it, hut it has an unrestricted right to 
expression and publication of its full opin- 
iem in the report.^’ Much mcjie is, Imw- 
ever, claimed for these committees: that 
they cut across party lines in their judg¬ 
ment and drafting of hills, and that p<iny 
rules I<;ss than economic and sectional con¬ 
stituencies. Only the revenue-raising com¬ 
mittee, the Committee of Ways and 
Means, and the Committee on Rules seri¬ 
ously divide according to party: here, the 
minority is exyiected not to appear.^** 

“If a department or bureau is involved, 
its head or his representative usually comes 
upon request, and in that way there Is 
maintained a much closer contact between 
the legislative and executive branches 
than is commonly supposed.’* Indeed, 
some Congressional committees habitually 

Public Law Goi; sec. 102, 103, 133. 

T«For an interim appraisal, cf. testimony of 
George B. Galloway, Hearings, Committee on 
Expenditures in the Executive Departments, 
U. S. Senate. Hoth Congress, 2nd session. Evalu¬ 
ation of Legislative Reorganization Act, 1916, 
p. 117 ff. 

Manual nf Procedure, House of Representa¬ 
tives, sec. 730. 

rsR. Luce, Conf^ress (Cambridge, 1926), p. 15. 

12. 


refer their bills to the appropriate gov¬ 
ernment departments for comment, which 
is not seldom highly effective. Cavil ser¬ 
vants are tailed before the committees. 
Oimmittees have ihcii drafting experts. 
The President and the heads of depart¬ 
ments arc ill constant touch with the ap¬ 
propriate committees. Also, the commit¬ 
tees are permanent accumulators of let¬ 
ters and other communications from the 
public and the organized interests. 

It will be recalled that the Report of 
the Joint Committee on the Reorganiza¬ 
tion of Congress recommended (and the 
Legislative Reorganization Act provided 
for) expert staffs for the committees not 
inferior to those sent by the lobby and the 
executive to influence the hearings. 

It might almost be said that the Con¬ 
gressional committee offers, in this respect, 
one remedy for the unwholesome effects of 
the separation of yniwcrs. How the execu¬ 
tive contrives to penetrate the legislature 
through the medium of the committees is 
discussed in Chapter 21 in the section re¬ 
lating to the Ictgislative leadership of the 
chief executive. It should lie remem¬ 
bered that the committees wielding the 
power of the purse have a supervisory 
power over the administration. 'This once 
more distinguishes them from the British 
committees and likens them to the French. 
The topic is pursued later.The Amer¬ 
ican committees are still surely too small, 
especially when we remember the geo¬ 
graphical and occupational diversity of the 
country, and the unrepresentative char¬ 
acter of the parties. If. as is true, they are 
the real legislatures of America, then they 
ought to be more representative. 

CLOSURE AND ORDERLY DEBATE 

Closure in England. Let us consider 
the situation in England first.si Until 
1881 closure of debate was left to the 
speaker and the good sense of the 
House, and debate was terminated by 
a simple putting of the question when the 
speaker considered that it had been suffi- 

^0 Rage 539 ff. 

81 Redlich, op. cit., Vol. Ill, Part IX, Chap. 11 ; 
May, op. cit.. Chaps. XVIIl and XIX. 
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ciently discussed. Indeed, if we consider 
the procedure of the House in the middle 
of the nineieenth century, it was directed 
rather to prolonging than to limiting de¬ 
bate. But alieady. Irom 1848 onward, com¬ 
plaints aic made in the House that the 
burden of legislation is sr) great that limi¬ 
tation is necessary T hat is to say, the 
problem ol obstruction of business arose 
as soon as Parliament was consciously 
made the instrument of far-reaching social 
reforms, and “obstruction” was fraught 
with serious effects. Now, “obstruction” is a 
relative term, depending for its meaning 
upon the number and urgency of measures 
a government wishes to pass compared 
with the time availafile. It is used to hold 
up a specific measure, or a measure is dis¬ 
cussed at inordinate length in order to de¬ 
range the timetable of the House and pre¬ 
vent other measures from ever being dis¬ 
cussed at all. This is practiced everywhere. 

Yet it was not until the w’ilJful obstruc¬ 
tion of the Irish Parliamentary party in 
1881 that the goveniiiieiu began to acquire 
drastic powers of closure. In that year 
Speaker Brand, with the connivance of the 
government, suddenly terminated debate, 
although there was a large minority against 
such a procedure.^**^ In 1882 the rule was 
added that the closure could be moved 
if 200 voters were in favor; or, if only 100 
were in favor and 40 only were against, it 
could be carried by a simple majority. 
Even then this was regarded as a provi¬ 
sional concession to emergencies, and 
until 1887 the government demanded 
closure only twice. In 1887 a rule more in 
keeping with the pride of the House was 
established. This was the rule of simple 
closure, whereby any member might claim 
to move that the question be now put, 
when—unless it appeared to the Chair 
that the motion was an abuse of the rules 
of the House, or an infringement of the 

82 See *'Report of Select Committee of Houae 
ol Commons on whether Any Alterations in 
Forms and Proceedings in this House are 
Necessary/' 1861. 

88 Cf. Redlich, op. cit., V0I. I, pp. 153, 155*59; 
John Morley. Life of Gladstone (London edi¬ 
tion, 1911), Vol. II, pp. 291*93: A. G. Gardiner; 
Life of Sir William Harcourt (London, 1923), 
\dl. H, p. 423. 


rights of the minority—^it was put forth¬ 
with. In 1888 the rule of 1882 was abol¬ 
ished. and ihe new one was amended by 
the addition that in a division, at least 100 
members be in lavor of ihc motion. This 
put an important trust in the hands of the 
speaker, and it has been carried out against 
the government, though not often. 

Since 1887 more toercive forms ol clo- 
.sure have been invented which give the 
government a very stiong position. They 
are know^n as the “giiiilotine,” and the 
“closure by compartments” or “the alloca¬ 
tion of time.” In the first, the “guillotine,” 
the method is to resolve the n urn her of 
days for debate upon a bill, when, the time 
being arrived, and notwithstanding the 
state of discussion or the amount of the 
bill discussed, the “guillotine” automati¬ 
cally cuts off debate. This was first used in 
1887. Closure by compartments or the al¬ 
location of time is a procedure at once 
drastic and yet permissive of a certain 
latitude to the opposition. For here the 
government considers the whole of the 
bill as one plan requiring so many days 
of discussion, and then offers such and 
siic:h a pro]>ortion of the time for groups 
of clauses. In this method, if the govern¬ 
ment is tyrannical, it is possible for it to 
jump over the clauses which it would 
rather not have discussed—^l)ut, as a mat¬ 
ter of fact, the traditions of English par¬ 
liamentary life, regard for the authority of 
law, and the fear of future reprisals cause 
the government to come to some arrange- 
riieni with the opposition as to the amount 
of lime to be spent on the varif)iis groups 
of clauses. Closure by compartments was 
first used in 1893. Finally, in 1911, for 
the committee and report stages it w'as 
found ncces.sary to introduce the type of 
closure known colloquially as the “kan¬ 
garoo,” and onicially as the “selection of 
amendments.” 'This permits the speaker, 
the chairman of the Ways and Means 
Committee and the deputy chairman to 
decide w^hich amendments oflPered to a bill 


84 Standing Orders, May, 465. In 1919 the 
Chair was given permanent powers, whereas 
the Standing Order of 1909 allowed the House 
to impose this duty only by a special motion 
of the House. Cf. Debates, February 19, 1919. 
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shall be debated by the House. This at 
once gives the speaker the opportunity of 
ruling out fri\oloiis and obstructive 
amendments and of discovering, by ques¬ 
tioning the mover, how far the amend¬ 
ments raise serious and comprehensive 
issues. 

The introduction of these rules was not 
accomplished without protest from the 
private member, the demand for liberty 
of speech being in the earlier stages most 
poignant, and the battles long and stern. 
The answer which was made to their 
claims seems to me to be incontrovertible. 
It w’as:*® 

The principle of closure is an asscrlioii of the 
principle that the privilege of speech is a 
privilege which the House permits to be 
cxcrtisecl for its own instruction, fcjr its own 
inforination, in order to fonri its own opinion, 
and that it is not a |jersoiiai privilege to he 
used irrespective of ilie convenience and effi¬ 
ciency of the House ... If it is true that the 
privilege of speech is a personal privilege, it 
belongs, I presume, ecjuall) to every member 
of the House. Every member of the House has 
a right to make use of it in an equal degree 
when he pleases, and if every member of the 
House were to make but a very sparing use of 
that privilege, the question would very soon 
be brought to a reductio ad ahsurdum. Well, 
if the right can only be exercised by a few 
and by the forbearance of the vast majority of 
the House, I should like to know on what 
ground it can be contended that such a right 
as this is a personal right at all? . . . 

On a more recent occasion the argument 
look this form:** 

My honorable friend also said that democracy 
means debate and discussion. That is quite 
true, but it also means decision; it must be 
debate and discussion leading up to a de¬ 
cision . . . There are 640 members in this 
House, and 1 do not imagine Chat anyone 
would propose that rationing should be car¬ 
ried to such an extent that everybody should 
be entitled to one-64oth part of the time of 
the session, Irecause that might lead to a 
black market in coupons. 

Marquess of Hartington, Commons De¬ 
bates, 1882. 

** Chester Ede, Commons Debates, November 
4. 1947* cols. 1607-08. 


The criticism of such doctrines as these 
was forcible until about 1902, when the 
rules of the House were remodelled and 
what had been, it was thought, temporary 
expedients were made permanent prin¬ 
ciples. By that time, both government and 
opposition had experienced the need for 
the use of the closure, though the opposi¬ 
tion always used the argument of freedom 
of speech as part of their general strategy. 
Again and again it is pointed out in the 
Parliamentary Debates that the choice be¬ 
fore members was the “guillotine” or the 
“rack”: that is to say. either the sudden 
termination of debate or the agony of all- 
night sittings. By 1908 ParliarTieni had 
sickened under such limitations, it being 
urged that there was no reality in debate. 
Further, a Liberal ministry had been re¬ 
turned after nearly twenty years in the 
wilderness, with a large array of projects 
of social reform and, therefore, in need of 
every minute of parliamentary time. Natu¬ 
rally. the Conservative opposition im¬ 
mediately began to inveigh against the 
immorality of the closure. Balio ir ob¬ 
served that between 1886 and 1905, clo¬ 
sure by compartments had been used 
seven times, w'hereas in two and a half 
sessions, from 190G to 1908, the govern¬ 
ment had used it for as many as ten bills ,*7 
and Lord Robert Cecil ** observed that 
“the future historian of the Constitution 
would find no more interesting topic than 
the gradual decay of the corporate self- 
respect of the House ol Commons." 

The retort to these criticisms was the in¬ 
evitable one which Mr. Asquith made, 
namely, that the government was over¬ 
taking arrears of legislation; that it was im¬ 
possible to work without the allocation of 
time (and the experience of the last twenty 

97 July 17,1908, col. 1242. Cf. Lord Hugh Cecil, 
Debates, March 17, 1913; “It used to be a scan¬ 
dal that the Government proposed these Mo¬ 
tions; it has now become a joke. There is a 
certain significance in that. When you have 
got to the point when nobody is very angry 
about it and the thing excites no feeling, the 
House of Commons must be recogni/ed as hav¬ 
ing gone one step turiher down to that abyss 
of impotence and subservience to the Govern¬ 
ment of the day which seems every day more 
ready to swallow it up." 

*»a July 17, 1908, col. 1255. 
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years had taught that common lesson to all 
governments); that as much justice was 
done to a minority as was possible, and 
this by permitting the opposition to dis¬ 
cuss the things they most desired. 

Perhaps the most serious result of the 
closure is that Parliament loses the nature 
of a thought organization and tends to 
become so plainly a will organization that 
the opposition and many people in the 
country are prompted to deny the moral 
authority not only of the government of 
the day, but of government in general. For 
if mattets are to be settled merely by su¬ 
perior members, then w’hat is the use of 
Parliament? Yet the majority could find a 
reply;®® 

Wc honestly and sincerely think that these are 
K(K)d bills. We have put them to out constitu¬ 
ents. and wc believe that our coiisliiuetits 
agree with us and that wc have a mandate to 
carry these bills into law. . . . We believe that 
we have done Hon. Members opposite more 
than justice in the opportunities which we 
have gi>en them to oppose the policy which 
wt were returned to carry into force. 

Apart from the injurious effects of clo¬ 
sure upon the creaiiveness and interest of 
the ordinary member, and upon tJie tend¬ 
ency to undebated and uncontrolled rule 
on the part of the government, closure 
has the defect of adding to the difficulties 
of the speakership. As we have shown, the 
orderliness of the procedure of the House 
depends very much upon the impartiality 
of the presiding officer. But it is difficult 
to preserve impartiality or the belief in 
impartiality when so onerous a burden as 
the choice among amendments is placed 
upon one man, and when the passions of 
the House, strongly aroused by modern 
controversies, are inflamed by limitation 
of debate. A similar evolution of obstiuc- 
lion, congestion, and closure is observable 
in the standing committees of the House 
of Commons.®® Whether there is any way 
out of this we discuss presently. 

MacCallutn Scott, Debates, June 23, 1915. 
col. 882. 

®®Cf. Debate.s, June 19, 1931, debate on the 
power of the chairman of the Committee on 
the Consumers’ Council Bill to select amend¬ 
ments. 


Closure in the United States. In the 
United States a similar process has oc¬ 
curred, and it operates with more tyran¬ 
nical force because the amount of legis¬ 
lation is so much greater, the division of 
the session is less rational, and party spirit 
is less tolerant. 1 he rules regarding the 
limitation of debate were developed be¬ 
tween 1880 and 1890, Speaker Reed in the 
latter year bringing about a veritable 
revolution in the rather lax methods used 
against obstruction until that time. The 
spirit of the changes was explained by 
Reed when he said: "The object of a par¬ 
liamentary body is action and not stop 
page of action. It is then the duty of the 
occupant of the Speaker's Chair to take, 
under parliameiiLary law, the proper 
course with regard to such malters." 

I'here appear to be five principles which 
give the majority the power, at any time, 
of overcoming an obstructive oppexsition. 
I’hey are: (i) The Speaker may in his 
sole discretion refuse to put a motion 
which he regards as dilatory, as for exam¬ 
ple, to adjourn for a recess or to recom¬ 
mit. As the speaker is the avowed sup¬ 
porter of the majority, this discretion is 
very liberally interpreted. (2) When a roll 
call is taken to determine the presence of 
a quorum, members shall be counted pres¬ 
ent even though they do not answer to the 
call. Prior to 1890, refusal to answer to the 
call was a regular form of obstruction, 
since the answer was the only accepted 
evidence of presence, even though the 
member stood grinning on the floor. (3) 
Only by unanimous consent can any 
members speak for more than one hour. 
(4) T'he previous question can be moved, 
and if the majority supports the Commit¬ 
tee on Rules, it can be moved at any timel 

(5) Finally, the Committee on Rules, 
upon which the majority has a decLsive 
number, can report at will to the House 
arrangements for reordering debate and 
distributing time, and its report is im¬ 
mediately considered if two thirds of the 
members voting agree; otherwise another 
day is found. The minority have no liber¬ 
ties excepting those accorded to them by 
the good grace of the majority. Further, 
the leaders of the majority party (that is. 
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ihe speaker, the Steering Cominittee, and 
company) possess the jjower to deride 
which of the rank and file shall be permit¬ 
ted to s[X!ak. There is ample testimony 
both from within and from outside the 
House of Representatives that debate is 
devitalized. We must add to this account, 
also, what we have said above regarding 
the enormous hold of the committees 
ii)x>n the time of the House. 

Closure in France. In France, the closure 
is of long ancestry, but as in other countries 
its u.se has become of .serious moment only 
in the last two generations and, as an effec¬ 
tive weapon for the Government, only 
since the birth of the Fifth Republic. Be¬ 
fore 1958, it was left to the President of 
the House or to individual members to 
demand closure; it had to be put to a 
vote, preceded by at least two opposing 
speeches lasting no more than five min¬ 
utes. With the constitution of 1958, it 
has been given as a right to the Govern- 
iiieni, who can move it at any moment in 
the discussion (art. 44). In fact, the new 
procedure includes both guillotine and 
closure, since the Government can decide 
at any time that the House? shall vote en 
bloc on the text presented by the Govern¬ 
ment. disregarding any amendment which 
has not yet been discussed. 

There is also an urgency procedure, 
which the Government can use, as well as 
the House; ** in the latter case, it must be 
decided by a vote. The whole procedure 
is then shortened before the commission, 
and the closure comes into effect as soon 
as the rapporteur and one member has 
.spoken against it. The author of a bill 
needs fifty supptirters to get his urgency 
motion before the assembly. 

The Order of Speech. In the House of 
Commons the speaker has the power to 
permit members to .s})eak, and the ques¬ 
tion is, by what rules he guides his dis¬ 
cretion. The dictum goes that he who 
catches the eye of the speaker has the 

Reglements, 1876, article 108 (and Pierre, 
op. cit., Vol. I, p. 918 ff.); 1915, article 48; 
1947. articles 45 and 92. 

« Articles 61 to 67, Reglement, 1947. 


floor. This is now substantially untrue, 
being inherited from the time when there 
was no party organization. Although 
speakers have defended themselves against 
the charge that their recognition of mem¬ 
bers is regulated by the parties, the party 
v/hips, in fact, arrange who shall speak 
lK?caiise they contrive to get consulted by 
members, who then inform the speaker 
of their desire to speak. Naturally, if a 
debate )ietcrs out and exhausts their lists, 
the speaker then uses his unfettered dis¬ 
cretion, calling upon supporters and op¬ 
ponents of the bill or resolution alter¬ 
nately. In recent years the practice has 
been admitted—at least for what are called 
“full-dress" debates—and the rea.st)ns 
which have been given are quite compre¬ 
hensible and not at all sinister. It is con¬ 
venient for the s|>caker to know what 
members are prepared with speeches, and 
as time is limited, the “most representa¬ 
tive men" of different sections of the 
House may be heard. There is, however, 
one drawback to the practice. 'Fhe party 
leaders would seem to attempt a certain 
power to ostracize heretics within their 
own ranks, and this means that perhaps 
fruitful criticism is obstructed and the 
authority of the party leaders becomes 
excessive. Vet ihe speaker’s reserve of 
power to disregard the whips—^and his 
authority is plenary—is an important 
guarantee that the voices of the independ¬ 
ent rank and file shall be heard, however 
unpleasant to the leaders. 

In France, members who wish to speak 
on a measure give in their names person¬ 
ally to the president or the secretaries and 
are insc:ribed on one or the other of two 
lists, pour and contre, and speakers are 
called upon in the order of their inscrip¬ 
tion on the list.*'*^ It must be remembered 
that the government has the right to speak 
at any time, and the presidents, the rap- 
porteurs, and the members of the com- 
mi.ssions who.se report is under di.scussion 
arc given priority. 

The Duration of Speeches. It has often 
»» Article 43, Reglement. 
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been suggested in the House of Commons 
that a remedy for congestion is to shorten 
individual s}>eechc$. In 1919 it was cal¬ 
culated that on the first and second read¬ 
ings of the Home Rule Bill, 97 speakers 
had occupied an average of 41 minutes 
each, largely spent in repetition of pre¬ 
vious arguments.®* Members have lieen 
afraid to take this last step in apparent 
degradation. They have preferred to rely 
on good sense. The House regularly shows 
its annoyance with members who speak 
for more than ao minutes, unless they have 
ini|x>rtant material of fresh value. But 
other parliaments have formally limited 
speeches. In the Weimar Reichstag the 
maximum was one hour, which could he 
lengthened for special occasions.** In 
1926 the French Chamber of Deputies 
carefully graduated speeches according to 
the status of the speaker, minister, chair¬ 
men of commissions, mandatories of par¬ 
ties, and ordinary meml)ers.®* Observe! 
The reform was tarried when financial 
disaster threatened. It has not been con¬ 
tinued ill the procedure of the Fourth Re¬ 
public. 

In America the quality of parliamen¬ 
tary oratory is different from that in Eng¬ 
land. Congressmen love fine-sounding 
phrases with which American history, 
especially of the era of the Declaration of 
Independence, is full, and love to gush 
grand principles. Moreover, the size of the 
House, which is tremendous, and the 
constant coming and going of members 
through the swinging doors, give the im¬ 
pression that the member is bellowing in 
the middle of a noisy fairground. No one 
takes notice of what a member says, partly 
because he cannot be heard and partly 
because the shape of the law has already 

»* Morrison-Bell, Debates, February 19, 1919, 
col. 1057. 

Five minutes before the hour, a yellow 
light-signal fla.shes out *'Noch fiinf Minuten!** 
®®Cf. Resolution^ July 15, 1926: article 41, 
Reglement (Rapport^ Barth^ldmy. Chamhre, 
1926, No. 2943); Debates, 2883 of July 15, 
1926). An important commentary is the article 
by J. Barthd^my, “La Rdorme de Methodes 
Parlementaires,” in Melanges pour Maurice 
Hauriou (Paris, 1929). 


been determined in committee. This, p>er- 
haps, is one of the causes of the flights of 
oratory, the principle being that if you 
cannot say something u.seful you may as 
well say something stupendous. 

In Weimar fiermany discussion tended 
to be quiet and businesslike save for the 
grim gusts of class passion which swept 
across the a.ssembly from the Communist 
and National Socialist benches, but it is 
admitted on every hand that di.scussions 
in the full assembly were mainly demon¬ 
strations for the electorate and were not 
directed to changing votes. 

In France, oratory still has a great ap¬ 
peal and is more fretjuently denunciatory 
than helpfully directed to the improve¬ 
ment of its rest)I lit ions. 'Fhis hardly mat¬ 
ters so far as legislation is concerned, for, 
as in Germany and the I’nited States, the 
principal work is done in the commissions, 
but it is a serious deficiencY in the de¬ 
bates on control of administration. Owing 
to the lack of party discipline and loyalty, 
votes are changeable l>y an apt speech and 
can l>e lost by a stupid one. Briand 
owed his ascendancy to his eloquence, 
and Clemenccau once fell from the prime 
ministership by oral clumsiness. The tem¬ 
perament and traditions of the French 

«^Cf. 1 .. Barthou, I.e Palitique (Paris, 1923), 
p. 48: “For a speech pronounced at the tri¬ 
bune should be an .icl; when the discourse or 
the act has a>miiicnc'cd, emotion has already 
taken another form. A battle is begun, one 
must win; one has thrown oneself into the 
water and one must swim towards the bank. 
Some go under beneath applause, othei's be¬ 
neath sarcasm, but the suc;cc.ss of an act is not 
a judgment of its value. The idea vanqui.shcd 
today will perhaps be triumphant tomorrow, 
and perhaps tomorrow's events may make the 
orator acclaimed yesterday pay dear for his 
passing triumph." 

M. Barthou {op. cit., p. 62) gives six precepts 
for speaking in the Chamber of Deputies: (1) 
Not to abuse citations and not to make ex¬ 
cuses for them. (2) Not to affirm one's frank¬ 
ness too frcc|uently. (3) Not to say one does not 
wi.sh to be a minister. (4) Not to interrupt ex¬ 
cept necessarily, discreetly, and prudently. (5) 
Not to hear interruptions and not to reply to 
them except in the measure in which one may 
gain from them. (6) Never to strain the voice 
to enforce silence: wait! 
p. 50. 
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chambers produce excitable, restless dis¬ 
cussion.^*' 

In England and the United States mcni- 
bei s speak from their places. Being on the 
floor, they are simply on a level with other 
members and therefore n?ceive no physical 
stimulus to speak otherwise than as man 
to man. In Germany and France the orator 
may mount a tribune, and there he sees 
below him and around him an arena full 
of spectators, and it is generally agreed 
that (his stinuilares the speaker to attempt 
to “show off.” Who can avoid self-con¬ 
sciousness (at least) in such a situation? 

Further, in England the seating arrange¬ 
ment, by accidental evolution, groups the 
government on one .side and the opposi¬ 
tion on the other, a very clear mark being 
thus made in the "for” and "again.st.” 

The House is only seventy-five feet long 
and forty-five feet wide, which means that 
the front rows are within little more than 
an armslength from each other. There is a 
drawing-room proximity of all members. 
The student will enjoy Mr. ChurchilTs 
plea for retention of the "oblong" shape 
of the House of Commons, in rebuilding 
(he bombed assembly. It is true architec¬ 
ture, that is to say, it is political psy¬ 
chology.^®® 

••Cf. Ibid,, p. 7 j: "The tribune is a great 
peril, l>ec:ause it is a scene where one plays 
a part in a hall where the spectators take their 
pan in the piece. Different from a play in this: 
all is unforeseen—one does not always know 
how it will open liccause the Govcrniiient has 
tlie right of intervention at any moment, and 
may—by an initial declaration which may 
even bring about an adjournment or the 
c:losurc—disturb the order of the spectacle; 
still less can one foresee how it will finish. 

"There is an atmosphere whose extremely 
variable pressure can be registered by no 
barometer. A breath is enough to make everv - 
thing change ... 

"These tumults, spontaneous or concerted, 
this fever, these agitations, these surprises, 
these incidents, explain why those accustomed 
to the conditions of the Bar where the dos¬ 
siers have been exchanged . . . before the 
blows—why celebrated barristers ha\e failed 
at the tribune. 

"At the Bar there is a discii.ssion. an ordered 
dialogue, known conditions which fix the de¬ 
bate—at the tribune there is a battle." 
i®®Sec Churchiirs Speech, Debates, October 
* 5 . > 944 - 


In the other countries, the .seats are 
arranged in a semicircle, in France and 
Germany special seats being given to min¬ 
isters facing the assembly, while in the 
United States the floor leaders occupy cer- 
lain .seats by the gangways in the .semi¬ 
circle. In the Cominenial assemblies this 
arrangement makes a little for confusion 
and theatrical ism, but it is a rather natural 
result of the group sy.stcm. The Conti¬ 
nental arrangement of writing desks is 
very bad: it tempts members to conduct 
their correspondence and write articles or 
novelettes for the press in .shelter, while 
the flaps of the desks can be used to out- 
rattle speakers. Perhaps consideration for 
the convenience of orators goes furthest in 
America, where spittoons (or cuspidors) 
are arranged along the gangways at proper 
intervals. 

The result of this discussion is, I think, 
to show very clearly the great extent to 
which party organization has made itself 
master of parliamentary' activity, ordain¬ 
ing debates and speakers as it thinks 
proper, so that it may fulfill the promises 
made during the election campaign. This 
was foreseen by some, and defended, a 
generation ago and even earlier, when 
parliaments became so obviously the ve¬ 
hicles of |X)pu]ar opinion.*®* And now, in 

Sir William Harcourt (during the debates 
on iht: closure rules in i88*, column 1762); "1 
believe ihe Government of this country can 
only be (onducted by Party. If you have not 
organi/ecl Party, what have you got? You 
have got the caprices and fancies of individuals 
ill a chaos, and the public good perishes in 
the midst of it. The organization of Parties is 
nothing less than the predominance of the 
counsels of those who arc chosen by the 
Party to advise them, because they think they 
arc the fittest advisers. . . . The Parly which 
expects to hold jiower. or accomplish any¬ 
thing, always must accept the advice of those 
whom they have placed in the position they 
hold for the express purpose of advising 
them; they have made them their leaders for 
that purpose. To talk of coercion seems to me 
the most absurd thing in the world. Why, a 
Leader of a Party—and especially the Leader 
of a Government—is there by the free choice 
of those with whom he acts. At any time their 
breath can unmake him, as their breath has 
made him. He is their champion, it is true, 
but he is also their creature." 
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our time, it is an argument for the most 
scciiiloiis thought on the improvement of 
parties. 

Parliamenlary iMtigua^e. One other 
thing needs consideration. It is iiTijx>s- 
sible to continue parliamentary discus¬ 
sions except on two bases: first, that there 
shall be quiet during discussion, and sec- 
ondr that rnenibers shall not use expres¬ 
sions which rouse the temper of the House 
or impugn the good faith of other mem¬ 
bers or challenge the fundamental validity 
of parliamentary institutions in the form 
created by the constitution.**'^ All coun¬ 
tries, therefore, have rules to sec ure these 
objects. We need not spend time in dis¬ 
cussing the details relating to the first, 
namely, the prevention of disorderly con¬ 
duct, except to say that at a certain point 
sessions are suspended or disorderly mem¬ 
bers expelled from debates.*®^ And further, 
such disorderliness is naturally present 
wherever differenves among groups are 
deep rooted, as, for example, in all coun¬ 
tries where economic inequality inflames 
passionate resentment of its attackers and 


A® 2 Cf. May, op. cit., p. 431. 

J® 3 Cf. May, op. cit., p. 440 ff., and Standing 
Order ig. (T. Vogler, Die Ordnungsgewalt der 
deutschen Parlamente (Hamburg, igafl); 
/schueke, Die Geschdftsordnungen der 
deutschen Parlamente (Berlin. 1928), Ges- 
drdftsordnung 89-94; Pierre, op. dt., para. 
484 ff.; Manual and Rules of the House of 
Representatives, section 359 ff. On the Con¬ 
tinent, suspension of sessions is frequent; in 
Anglo-Saxon countries, it hardly ever occurs. 


defenders, and further, where racial or 
religious differences are strong.*"* .Some¬ 
times these and other differences may be 
so drastic as to make the parliamentary 
method entirely inqKissible, as for exam¬ 
ple, in the Weimar Reirkstag when Nazis 
and Communists attained gieai strength. 
Or |>ersonal vanity or uncontrollable 
natural impatience may sometimes be too 
sensitive to permit quiet discussion, as in 
France and Italy. 

As the inevitable time comes when the 
majority throws off its bonds and enforces 
its social policy, “unparliamentary" ex¬ 
pressions become more common. What 
concerns members is not so much that 
they are uttered, but that they are often 
true. Yet the truth may often be thought, 
but not be told; for the whole of par¬ 
liamentarism is an edifice of conventions 
erected on a very fragile basis of civiliza¬ 
tion. This theme recalls the right of ievo¬ 
lution which has been denied written 
expression in the constitution by most 
political scientists, lest men .should fly to 
that as the first, and not the last, resort.^"® 

•®<E.g., in Poland and Serbia; while in the 
.Southern states of the United States, racial 
prejudice is so strong that it has excluded the 
Negro race from discussion altogether. 
*° 5 E.g., Kant, Principles of Political Right 
(trans. by Hastic, 1891), p. 50: “For. .such re¬ 
sistance would proceed according to a rule 
which if made universal would destroy all 
civil constitutionalism, and would annihilate 
the only state in w'hich men can live in the 
actual possession of rights. . . . I'he prohibition 
of them [insurrections] is therefore absolute.” 
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Financial Legislation; Delegated Legislation; 
Legislative Cotitrol of the Executive 


IINANCIAI, lEGTSLATION 

So far, w'c have tonceincd ourselves only 
with leoishition on ordinary matters, 
riiere is still somethintj to add in regard 
to legislation where finance is directly in¬ 
volved. Mere let us enter one warning. 
Recent discussions of legislatures have 
placed more importance upon what is 
called "financial” legislation—meaning 
the laws which directly vote supplies or 
affect taxation—than upon other laws. 
Yet it is clear that bills of the former char¬ 
acter are only the logical consequence of 
ordinary bills which create services and 
instiriitions for which payment must be 
fount!, especially in an age of drastic eco¬ 
nomic reconstruction and a governmen- 
tally planned economy. Corrsecjncntly, 
there is no fundamental reason why these 
bills should be differentiated, since it often 
happens that ordinary legislation imposes 
the burdens. However, in the historical 
evolution of parliamc tarism, procedure 
upon financial bills was conceived not 
simply as a method of securing economy 
but also as a means of checking the power 
of Oown or ministers and of vesting in 
Parliament the pow’cr to stop the whole 
machinery of government should its will 
be thwarted. 

It should be noticed that contemporary 
financial legislation is simultaneously and 
often deliberately used as a legislative in¬ 
strument for controlling administration 


and the executive, being the most power¬ 
ful one among the instruments used to 
effect this conirol. 

Bri/isli Financial Legislation. The Brit¬ 
ish system rests upon law, practice, and 
the rules of the Mouse of Commons,^ and 
its foundations are: (i) that no one except 
the responsible ministers of the Crown 
may originate a new charge or increase 
an existing one; (2) that the House will 
not grant money unless the demands are 
initiated in committee of the whole house; 
(3) that these stages are complex, not 
simple; (4) that debates upon the regular 
annua] financial legislation take place 
w'ithin a space of time allocated broadly 
but definitely by the Standing Orders: (5) 

1 (J. T. Piskine May, Pailiamenlary Proce¬ 
dure (i4lh edition. Loiiduii, 1916), Chap. 24; 
A. J. V. Durell, Parliamentary Grants (Lon¬ 
don, 1917); W. F. Willoughliy, Financial Sys¬ 
tem oj Great Britain (New York, 1917); E. Hil¬ 
ton Young, System of Mational Finance (Lon- 
ilon, 1936). For historical aciount: House of 
Commons, Eleventh Report, Select Committee 
on National Expcnciitiuc. 1944. For simplicity 
I omit the discussion of the supplementary 
votes and votes on account; also the distinc¬ 
tion between Consolidated Fund and Supply 
Services. Nor do I enter into the question of 
the proportion of aiiiuiaily variable taxation 
to that which is more permanently settled. 
The general theory of budgets is best treated 
in G. jeze, Cours de Finances Publiques: Le 
Budget (Paris, 1922): and, further, in other 
matters regarding piililic finances, in his 
Csours des Finances Publiques (Paris, i95r,-f(6). 
In English there is C. F. Bastable’s Public 
Finance, 3rd edition (London, 1917). 


[508] 



FINANCIAL l.EGISLATION 


iliat appropriations made by Parliament 
arc specifically assigned to object and 
time; (6) that there is a reirospec live sur¬ 
vey of the legality and economy of the 
appropriated amounts, l.et us consider 
each of these a little more closely. 

(i) Around the rule of government re¬ 
sponsibility revolves almost all the excel¬ 
lences and all the defects of financial pro¬ 
cedure. It is the residual deposit of all the 
fotjstitniional currents vvliic li, in the course 
of centuries, have transformed a monarchy 
into a vii uial republic.^ A compromise has 
retained tlie name of the Crown to sup¬ 
port the independence of the cabinet and 
to limit the chaotic results of parliamen¬ 
tary initiative, and at the same time has 
transferred to the popiilaily responsible 
cabinet the real initiatory power. The 
Standing Orders of the House (Numbers 
(ijt to 70) embody this. Standing Order 63 
reads: 

This House will receive no petition for any 
sum relating to public service, or piocccd 
uixin any motion foi a grant or charge upon 
the pulilic icveiuie, whether [)a>ahle out of 
the consolidated fund or out of money to he 
provided fiy ]>aiii:uiient, unless recoininetidcd 
fioin the Ciowti. 

Perhaps the most noteworthy feature of 
this arrangement is that it is pure usage 
and self-control upon the jiart of politi¬ 
cians: no external authority, no statute, 
ordinary or constitntional, imposes this 
rule of behavior, which difTcrendates the 
British system from all others. 

How is the rule impleiiienicd? The re¬ 
sponsibility of asking for money is put 
upon the government: it is the spender. 
It produces annually a complete set of 
proposals for expenditure, known as the 
Estimates, and proposals to cover the total 
sum by taxation, in the Budget, where the 
expenditure and revenue are balanced. 
Very complicated and important processes 
precede the government’s advent before 
the Commons. The Estimates begin to 
appear before the Commons in February 
preceding the April 1 which begins the 
year for which they have been calculated. 
They have undergone long gestation, and 

2 Best described in A. J. V. Durell, op. cU., 
Chap. I. 


it is true to say that although the final 
battles and establishment have occurred 
in autumn and winter, they have been 
the subject ol a (oniimious yeai toiind 
process of excogitation and arrangement 
within the 1 reasury, lot they ate lar too 
involved, and too large and too disturbing, 
to be improvised: £81)0,000,000. in 
(and 181,000,000 in and 

thirty large and voracious departments! 

If the ultimate net elleti is to l)e that 
every penny is spent to the maxiinurn 
.social saiislaction, it is clear that ihere 
must occur a process ol adjustmetn among 
the departments and a process ol adapia- 
lion to economic circuinstanc es and the 
relationship of political fortes. Especially 
urgent is this budgetary planning in mod¬ 
ern nations which raise a vast sum from 
the economic: product each year, thus 
powerfully influencing the whole economy, 
labor and investment incentives, aiici con¬ 
sumption habits. Eurther, the fiscal in¬ 
strument is now used to combat de|>res- 
sions .3 'Ehis necessitates three things: con¬ 
sidered comparison of diverse claims for 
expenditure; considered relationship be¬ 
tween the totai of admitted claims and the 
total available resources; and, as an in¬ 
evitable corollary in a day cjf highly com¬ 
plicated and extensive state activity and 
changing ministers and parliaments, a 
permanent organization to secure the first 
two factors. '1 hese three are provided by 
the instiiuiions of review and control of 
the estimates of the spending cleparlinents 
by the Treasury, with the Chancellor of 
the Exclicquer at its head; by the Chancel¬ 
lor's power of censorship, with the dejjart- 
ments iiliirnate appeal to tlic cabinet; 
and by the I'reasury, the department of 
finance. Moreover, upon these is fixed, 
clearly and ultimately, the respon.sihility 
for financial soundness: for the Ihmse of 
Commons can only diiectly interfere to 
reduce, not increase, the estimates pro¬ 
duced by the government. 


» Cf. Alvin Hansen, Economic Policy and Full 
Employment (New York, 1947): Employment 
Policy, British White Paper, May, 1944: £co- 
nomic Reports of the President (published by 
the U. S. Government Printing Oftice annually, 
in January and June). 
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(2) It is the second fundamental prac¬ 
tice of the constitution that financial legis¬ 
lation originates in the House of Com¬ 
mons, and, further, it is a settled observ¬ 
ance to resolve upon grants of money and 
impositions of taxes only in committee 
of the whole House. The House once 
tried the experiment of sending estimates 
to a standing committee by rules adopted 
in 1919, but the practice was dropped after 
one session because it was generally felt 
that the estimates were too important to 
devolve to a committee. 

The proceedings in committee of the 
whole House possess three qualities, which 
may be considered merits or defects ac¬ 
cording to the angle from which they are 
viewed: the House has slightly easier 
rules of debate; the whole House is for¬ 
mally in charge of such vital matteis as 
grants of money; and the necessary reso¬ 
lutions that the speaker leave the chair 
give the opportunity for general debates 
on governmental policy. The most impor¬ 
tant characteristic of English procedure at 
this stage is that it does not entrust the 
estimates or the tax proposals to standing 
committees as d(j the legislatures of France, 
Germany, the United States, and other 
important countries, but insists on their 
consideration by the whole House. More¬ 
over, owing to the English party system 
and the existing body of tradition, the 
government as a whole, the various min¬ 
isters during discussion of the estimates, 
and the Chancellor of the .Exchequer at 
the tax-proposal stage are in charge of 
the House and are, invariably, its masters. 
No one is strong enough to compete with 
them—neither an independent parlia¬ 
mentary commission of finances as in 
France or Germany, nor the members con¬ 
sidered individually. The House, organ¬ 
ized as the Committee of Supply, discusses 
the individual estimates, votes a sum of 
money "not exceeding" so many pounds, 
and this is afterward converted in the 
ordinary procedure of the House into a 
vote. All the votes together are gathered 
annually into a single Appropriation Act. 
The Committee of Ways and Means comes 
into existence about the same time, but 
a little later, to give effect to these grants 


by authorizing the government actually to 
spend the money granted and to designate 
and provide it with the sources of rev¬ 
enue. Thus there is a dual control by the 
House, and its work is summed up in one 
Finance Act, which includes the annual 
taxes and the changes in the permanent 
ones, and one Appropriation Act w'hich 
enacts the grants, authorizes the expendi¬ 
ture, and assigns the money required to 
each item. 

(^) and (4) What are the main features 
of this process? First, it is clear that if the 
estimates WTie left to the tender mercies 
of the opposition, the House niigfit never 
cease debating them, and, indeed, until 
1902, the arrangements obstructed rather 
than facilitated the work of the House. 
Since 1902, twenty days were allotted to 
the Committee of Supply (before August 
5), though an extra three days might be 
added. In October, 19-17, after much dis¬ 
cussion by the Selec t Conmiiitce on Pro¬ 
cedure, the House decided on a total of 
twenty-six days, but no longer allowing 
certain extra days available before. 

Second, the House sees the estimates 
only very shortly before the day of dis¬ 
cussion. 

Third, the House may vote a decrease 
of the estimate but not an increase, though 
it may "suggest" extra expenditure. The 
consequences for the individual members 
of the House are serious: members can 
do no more than enter upon a general, 
scrappy, and rather vague discussion of 
the government’s proposals. To offer to 
decrease an estimate is tantamount to a 
vote of no confidence, and is, indeed, the 
formal resolution upon which discussion 
turns. It cannot be carried, and therefore 
the discussion loses its sharpest sting. To 
offer the increase of an estimate might be 
desirable but is legally impossible, and 
perhaps, on the whole, it is best here 
that the government should have con¬ 
siderable independence. 

Next, the members are incapable of 
any significant control of the estimates in 
the sense of "value for money," owing to 
the shortness of time available for their 
examination and also the form in which 
they are couched. Even if the estimates 
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were put into a clearer form, they are so 
voluminous, and each item represents so 
highly technical a set of circumstances and 
inwardly technical relationship with all 
other items, that the discovery of the true 
connection between the figures stated and 
the real nature of the values repre¬ 
sented would demand years of application 
and expert tuition. Hut only days are 
available, and of them but a few. 

After various experiments aimed at 
more effective control of the expenditures 
through parliamentary committees, a Se¬ 
lect Committee on Estimates, annually 
reappointed, was established in 1920. It 
consists of twenty-eight members, may 
work through subcommittees, may ex¬ 
amine any estimates presented to the 
House, and may report "economies con¬ 
sistent with the policy implied in those 
estimates." In 1926, it was given Uic assist¬ 
ance of a Treasury official. Though its 
work has been useful,^ it still suffers from 

*lts World War II counterpart, the Select 
Committee on National Expenditure, issued a 
long scries of very valuable and effective re¬ 
ports on the multifarious problems of ad¬ 
ministration in time of war. It secured much 
the same range of power as the Estimates 
Committee, but since the financial votes were 
blank, for security puiposcs, the House was 
the readier to support us power of investiga¬ 
tions into what its chairman. Sir John Ward- 
law-Miiiie, habitually calls “seeing that the 
nation gets value for money." It consisted of 
thirty-two menilrers, and worked through sub¬ 
committees. It paid visits to the government's 
field agencies. Its success largely depended on 
the time it spent on its work, and the special¬ 
ization and businesslike methods of its small 
subcoinmittees. In six years it held 1740 meet¬ 
ings, that is, about 300 per session. (As a con¬ 
trast, the Estimates Committee sits twice a 
week.) Its success was due also to the fact 
that the House of Commons supplied it with 
a staff of clerks who became expert and who 
were able to cooperate smoothl) with the offi¬ 
cials of the departments that were investi¬ 
gated. The present author testifies to the enor¬ 
mous public value of the many reports. The 
committee scored many successes that were 
not known to the public, because it disclosed 
findings to ministers piivaiely in order that 
military secrets should not be divulged, the 
government hampered, or public morale de¬ 
pressed while administrative improvement was 
being secured. For an account see Third Re¬ 
port, Select Committee on National Expendi¬ 
ture, October 31, 1946, evidence of former 
chairman, cited p. aofiff. 


certain natural results of the parliamen¬ 
tary cabinet system. It has not the time, 
even superficially, to examine more than 
two or three departments each year: there¬ 
fore it can only be of small use to the 
House, and only of occasional effect in 
frightening a department into economy. 
Not all of its members give the service to 
it that is desirable. It has not used sub¬ 
committees. It cannot lake rcirospei live 
views. It sometimes makes recommenda¬ 
tions which omit elenientary facts. It can¬ 
not secure settled days for the discussion 
of its reports, for an important reason al¬ 
ready observed: that is. that the discu.s- 
sions on policy and the courtesy of Parlia¬ 
ment have given the opposition leaders 
one of its all-too-rare privileges of choo.s- 
ing the subject of discussion. Are these to 
be limited? 

Thus Parliament is still largely undi¬ 
rected in financial legislation. Nor is it 
helped by the form of the estimates. Until 
1927, indeed, the votes were put together 
without any uniform principle; the sub¬ 
ject matter of the vote was the original 
principle, but this was not always fol¬ 
lowed when innovations were made. In 
1926 the Select Committee on Estimates 
recommended a grouping into a number 
of services,® each containing the appro¬ 
priate departments, and advised that serv¬ 
ices done for the departments by others 
should appear as a footnote. This was 
adopted and has promoted clirity. Yet 
other proposals—such as those of Sir 
Charles Harris of the War Office, to pro¬ 
duce estimates of units of cost in the vari¬ 
ous departments (say, a hospital, a horse, 
a lorry driver, etc.) and thereby facilitate 
comparison and therefore understanding 
and criticism—^have only a very limited 
application. For in the first place, units 
are nor so easily discoverable, and when 
so, they are only formally the same, for it 
is the vast hinterland of many subtle but 
concrete differences that makes the diffi¬ 
culty of financial control. 

The plain truth is that members of the 
House of Commons lack the two things 

® Cf. First and Second Repoit.s from the Select 
Committee on Estimates, Nos. 59. 119 of 1926. 
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wIiilIi would fijivc iheni financial control: 
lime, and a great deal of it, and expert 
kiK)wle<lge of the details of everyday de¬ 
partmental administration as well as finan- 
eial insight. I he J reasury has both of 
tliese, as it is permanent ;ind yirolc-ssional- 
'I he time ol the House can only be in¬ 
creased by relorms such as those disc ussed 
later, and printipally by the inultijjlica- 
tion ol eonimittees. Its expert ness may be 
increased, but oidy to the point of spur¬ 
ring and curbing the administration, and 
even this very weakly. I’lie unioiini of 
lime available in the (iOmmitiee of Sup¬ 
ply for dist ussion of the estimates has cer¬ 
tain necessary restdis: discussion must be 
superficial, and it can touch upon only a 
fraction of the total esiimaics, while others 
are simply accepted in the division lobby 
without a single word of discussion. De¬ 
bate has, of course*, become merely a gen¬ 
eral challenge of the main policy, its prin¬ 
ciple and «*eiieral leaiures, pursued by the 
govcinmefit, and the government’s gen¬ 
eral answer ihercio. 

'I’his means iliat the Treasury is the 
first line controller of economy in govern¬ 
ment: government, a vast apparatus em¬ 
ploying nearly one million people and 
spending cner three billion ]X)unds a year 
after World War II. 

Another basic principle of the British 
financial system is that (5) the Appropria¬ 
tion Act does not compel the government 
to spend the money granted, that is, 
merely their maximum. But any un.speiit 
balances cannot be used at the discretion 
of the department which has received the 
grant, but is returned to the Kxchcfcjuer. 
riiis anjiuality secures the control of the 
Cainimons if it .should ever be in a .situa¬ 
tion where such a drastic control were 
necessary. l‘urihc.T, since ifi8c) there has 
developed with more and more minute¬ 
ness, the principle of the specially of a|> 
piopriation.s.*’* The Estimates appear in a 
detailed classification of chesses, votes, and 
subheads, and, except under conditions, 
this classification regulates upon what 
things the department may legally spend. 
Yet, what if calculation could not exactly 


estimate the amounts recjuirecl in each 
unit? May there not be a diversion of 
funds from one to the other? Such a 
course is dangerous, as it may open the 
way, if uncontrolled, to a flouting of Par¬ 
liament. Diversion, or virement, as it is 
technically called, is pcnniiteci on con¬ 
dition. In the case of votes for Civil Esti¬ 
mates no virement between them is at all 
possible: in tliat of the army and navy, 
the Appropriation Art annually lays down 
conditions of virement between votes with 
the sane tion of the Treasury.*^ As rc*gards 
subheads, these are purely iiiformalory 
and the House resolves only the votes. 
Ihc departments arc therefore free to 
divert frrnii one subhead to another, but 
in order to avoid undue liberties and the 
mystification of Parliament, Treasury 
sanction must he obtained, and the 
J'reasiiry ac:ts strictly, .sanctioning only 
allied subheads in the ca.se of the Civil 
Estimates. 

(6) 'I'lie control of the executive, and 
to some extent even of the I'reasury, is 
.served by tw’o institutions: the Office of 
Comptroller and Auditor-fiencral, and 
the Public Accounts Committee. 

The Cornpindler and Auditor-General, 
w'hose office was created by the Exchequer 
and Audit Act of 1866, serves two func¬ 
tions: the control of monies from the 
Omsolidated Fund, and the audit of ac¬ 
counts. Pursuing the first function, the 
Comptroller permits issues to the 'I'reas- 
ury (which then permits the money to 
pass to the paymaster-general and thence 
to stale creditors) only after review of the 
authority for such issue. This is a power, 
wdiich not altogether, but almost so, pre¬ 
vents the misapplication of money. Pur¬ 
suing the second function, he audits the 
accounts of issues made yearly, certifies 
the accounts, and reports to Parliament. 
He is concerned with the proofs of pay¬ 
ment and with the proper expenditure of 
the money. Further, the Cfirnptroller re¬ 
ports not only upon legality but upon the 
wi.sdom and economy of expenditure: that 
is, he is concerned with waste in so far as 
it is to be detected: 


■ Durcll, op. cit., p. 283 ff. 
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1 do not feel myself debarred from calling 
attention to anytliing which has occurred in 
the coiiise of my audit during the year whicii 
indicates loss or waste, or anything of that 
kind, which 1 think it is well that Parliament 
should know ... if 1 find the result of ad> 
ministrative action has been a loss or waste¬ 
fulness of public money, then 1 think it is not 
going beyond iiiy duty of reporting, as an 
oflicer of the House ol Commons, if 1 call 
specific attention to matters of that kind, even 
tiiough the account itself would not disclose 
the facts . . .« 

In other w'ords, within the executive 
system itself, Parliament has jilaced a 
permanent executive offiter with the task 
of controlling the executive elements en¬ 
gaged in spending: It has provided for an 
oflicer as continuous and as professionally 
interested in legality and economy as they 
are in spending. Jlis legal status is of the 
essence of his utility. He is ajjpointed by 
the (hown, during good behavior, is rc- 
niovabJe only on a joint address of both 
Houses of Parliament. His salary is a 
charge, like that of judges, cm the Consoli¬ 
dated Fund. He has a judicial status. He 
reports to Parliament. In short, he is, in 
reality though not formally, a servant of 
Parliament, to cimirol the executive; and 
he has a position independent of the ex¬ 
ecutive whom he is to control, even of the 
rreasury. His reports arc of the highest 
importuiicc, for they, by anticipation, pre¬ 
vent illegality and, retrospectively, dis¬ 
cover illegality and criticize wastcfulne.ss. 
Nor is this all: the Comptroller is aided 
by, and in turn aids, a special organ of 
the House, the Coiniiiittee on Public Ac¬ 
counts. 

It is clear that parliamentary control is 
imperfect unless it receives the report of 
the audit of public accounts, and more, 
unless it proceeds to an examination 
thereof. Until i8(ii such an examination 
was spasmodic and badly organized.*’ Since 
i8bi a Committee on Public Accounts has 
been set up every session “for the exami¬ 
nation of the accounts showing the appro¬ 
priation of the sums granted by Parlia- 

® Report, 1903, Question 756; and Report, 
Questions 4163. 4212, 4259 ff. 

»Cf. Diirell, op. ci/.‘. Chap. HI. 


ment to meet the public expenditure." 
When the (Comptroller and Auditor-Gen¬ 
eral were established, the circle of finan¬ 
cial control was comj)lete. 

The (Comptroller is advi.sor to the chair¬ 
man of the coniiniitee. 

J always alleinpl. as far as possible, reserve 
final jtjclgineni. Mv reports an: iuieiulcd to 
enable tlie cornmitiee lo srniiiiii/e ibe matter 
with the assistance not only (»r the Accounts 
and my reports hut by oral cross examination 
as well.10 

The composition of the Committee on 
Public Accoums is important. It consists 
of fifteen iiiembers. Its c hairman is a mem¬ 
ber of the opj>osiiion, sonieiitnes a former 
financial secretary to tlie I’lcasury, and 
the rest of tlie inemhers aie distributed 
according to the party composition of the 
House, it examines tlic reports of the 
Comptroller, who personally helps it, and 
1 rcasury ofliciaJs are aJsf) present. It may, 
and does, call for department account:tig 
oflicers and whatever iiiioirnation it finds 
appropriate. I hus it is enabled to pene¬ 
trate the financial and administrative fast- 
ne.sses which are closed to the amateur. 
Its investigationj, as any one oi its reports 
will .show, arc very thorough. Finally, it 
reports to Parliament, which sometimes 
discusses the reports. Fa: nioic important 
than parliairieniar^ discussion, even on its 
rare occasions, are the i rcasury minutes 
whicli embody the ciiief reformative find¬ 
ings of the committee and go, lute barbed 
arrows, to the culpable d' partmetits.^i 
Now it is true that the Committee on 
Public Accounts acts not onlv rctrosjiec- 
tively. but late: for tlie Comptroller's re¬ 
ports do not reach Parliament until one 
year after the expenditure has been in¬ 
curred, and only about a year after this 
can the committee report. However, de¬ 
partments do not like the smart of public 
censure, or Treasury rejnimands. When 
matters are indefensible, the pecuniary re¬ 
sponsibility of one or otlier official may be 

JO Report, 1946. Qiic.stion 4302. 

Cf. the intciesiiiig Treasury document 
called Epitome of the Reports from the Public 
Accounts Committee, (* 927 . No. 

161). 
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involved, for in extreme eases the com¬ 
mittee may recommend disallowance. 'I'lie 
Freasury itself may be challenged for per- 
missiotLS or prohibitions for which it is 
responsible. One committee chairman 
said; 

There is a great deal of human nature in the 
world, and fear is one of the gicaiesi helps in 
keeping men straight. I he fear of the Public 
Account Comini I tec. and the very searching 
examination that takes place thcie, docs a 
great deal to help in the path of rectitude the 
members of the civil service. 

On the whole, then, in England the 
cabinet is mistress of finance. It is indubi¬ 
tably responsible for it, while the Chancel¬ 
lor of the Exchequer is. above all, the 
controller of expense. The control exer¬ 
cised by the House of Commons lies be¬ 
tween the almost impossible margin of 
overtlirowing the government on policy, 
and tinkering with small economies, in 
the main retrospectively. Suggestions to 
reinforce the power of the House of Com¬ 
mons arc dependent for their efficiency 
Ujxm more lime and expertne.ss of its in¬ 
dividual members. Should they go far, 
they would damage the independent ex¬ 
pert economy of the Treasury (w'hich is 
universally lauded as of the highest value), 
and the power of control and responsibil¬ 
ity, the concentration of which in the 
cabinet is the best guarantee of the maxi¬ 
mum economy. 

The vast increase of public expenditure 
and the multiplication of the agencies of 
public administration have left the House 
of Commons perturbed about financial 
control. In ig.|6 it was proposed that 
the Estimates Committee and the Com¬ 
mittee on Public Accounts be amalga¬ 
mated into a single Committee on Public 
Expenditure. 'The reasons advanced were 
that both these committees deal with the 
same subject matter, though the former 
deals only with the current estimates while 
the latter reviews the accounts of the 
past year after they had been audited. 
Both, again, were compelled to range back- 

12 Debates, 5ih series, Vol. XXXVII, p. 424. 

13 Third Report, Committee on Proc^ure. 
October, 1946, Nos. iSg-gi. 


ward or forward, wherever comparisons 
were necessary for effective judgments. It 
was possible in the existing system to have 
gaps not surveyed in useful time by 
eidier committee. The fact that the chair¬ 
man of the Estimates Committee is a 
member of the Com ni it tee on Public Ac¬ 
counts was not regarded as an adequate 
provi.sion for cooperation. The experi¬ 
ence of the Committee on National Ex¬ 
penditure during the w'ar led to the con¬ 
clusion that a larger committee than either 
of those in operation would permit sub- 
cominittec operations, expert staffing, and 
specialization, and therefore effective 
services to the House of Commons whose 
weakness in grasp of financial detail had 
been demonstrated. It was intended that 
the Comptroller and Auditor's status 
should remain unaffected either in rela¬ 
tion to the departments or to the com¬ 
mittee. 

The proposal was strongly resisted by, 
among others, spokesmen for the govern¬ 
ment, especially when it was suggested 
that one of its merits was that the com¬ 
mittee would develop a staff of experts. 
The fear was expressed that they would 
inevitably move into the criticism of pol¬ 
icy, which was the concern of the govern¬ 
ment and the House of Commons, and 
would be tempted to intervene in every¬ 
day administration and produce troubles 
for the executive and conflicts between 
the Elouse and the government depart¬ 
ments. T he government spokesman saidi^* 

A committee such as is suggested would place 
a very heavy burden on senior officers, and 
inevitably hamper the efficiency of executive 
action by importing delays and cramping ini¬ 
tiative . . . I'he fear here was that the Pub¬ 
lic Expenditure Committee would be liable, 
as was the Select Committee on National 
£x|)enditure in the war, to drop on Depart' 
ments about current activities ... If that is 
so, and they are liable to send for offireis of 
Departments at any time about something or 
another that they think they should take an 
interest in, then the officers are liable to be 
pulled up at any time, and possibly examined, 
about current administrative matters. That 
has tw'o consequences. (1) It is liable to Ire a 

14 Cf. ibid., Herbert Morrison, evidence, Ques- 
tions, gs45 ff.; and Government Memorandum. 
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drain on the time of the higher civil ser¬ 
vants, and an interruption of their work, (a) It 
is a little bit liable to make them lose their 
nerve; because if they have a Minister chasing 
them around day by day and a committee of 
Parliament liable to drop on them any day 
about something that is happening at the 
time, they are a little nervous as to who their 
master is; and one of the things which is very 
important about the Civil Service is that you 
should not make it dictatorial on the one 
hand, and you do not want to make it too 
nervy on the other—because once it gets 
nervy it lo.ses confidence and dithers . . • 

Then we get into the argument as to who 
is responsible for executive current adminis¬ 
tration. the Government or Parliament. 1 say 
it is the Government that is responsible. It is 
responsible to Parliament, but if Parliament 
is going to set up another duplicating set of 
administrative experts to take an interest in 
current administration, there is going to be a 
clash between Parliament and Government 
which 1 think would be bad . . . Parliament's 
business is to check the Government, throw 
it out if it wants to. go for it. attack it, criti¬ 
cise it, by ail means, but Parliament is not a 
body organised for current administration— 
not in this country. They have had a go at it 
in France, and the United States, and 1 do not 
think too much of it. 

The government resisted the proposal 
sucre.ssfii]ly. 

Other countries desire the main prin¬ 
ciples which underlie the English system: 
clarity of the budget, considered discus¬ 
sion, and responsibility of a single au¬ 
thority for proposals of expenditure, but 
for various reasons have hardly attained 
it. 

Weimar Germany came closest to Eng¬ 
lish practice. Weimar procedure was reg¬ 
ulated by articles 85 to 87 of the constitu¬ 
tion and the Reich Budget Order (Reichs- 
haushaltsordnung) of December, 1922, a 
law passed with the majority required for 
constitutional amendment, and again 
amended in March, 1930.^® These were 
the principal legal dispositions concern¬ 
ing the budget and the examination of 
accounts, but the rules of procedure of 

i®Cf. R. Schulze and E. Wagner, Die Reichs- 
haushaltsordnung, 2nd edition (Berlin, 1928). 
with Appendix on reforms of 1930; Kilhne- 
mann, Haushaltsrecht and Reichsetat (Berlin, 
>930). 


the Reichstag and the Reichsrat were also 
of importance, since they established 
standing committees to deal with pro¬ 
posals for expenditure and taxation. Tlic 
net effect was to secure the coinplcicness, 
the unity, the clarity and good faith, the 
specialty of appropriation, of the annual 
budget, and its previous acceptance by 
Parliament. Upon certain things doctrine, 
rather than law, had its uncertain work, 
as in England; in particular, in the thesis 
that the money voted by Parliainetu was 
a maximum; that, according to the prin¬ 
ciples of sound public finance, this was 
not a command to the goveinnient to 
spend, but only permission; and that the 
government should spend only as econ¬ 
omy recpiired. Both academic and parlia¬ 
mentary controversy revolved around this. 
Further, the principle cjf economy, which 
in England is not legally stated but is in 
practice applied by the Treasury, was 
definitely slated in article 17 of the Reich 
Budget Order: “Only such expenditures 
may appear in the budget as are necessary 
for the maintenance of Reich administra¬ 
tion or the fulfilment of the duties ami 
legal obligations of the Reich/* and fur¬ 
ther, article 26 declared, “appropriations 
(Haushaltsmittel) are to be administered 
efficiently and economically (wirtschaft’ 
lich und sparsam)/* These clauses, in fact, 
were submitted as the written foundation 
for the doctrine that the government neccl 
not spend the appropriations. I’o secure 
economy, the law gave the Minister of 
Finance special rights and obligations 
which were hitherto vested in him by 
convention. A cabinet resolution of Oc¬ 
tober, 1923, required that he be con¬ 
sulted by his colleagues whenever pro¬ 
jected statutes or administrative measures 
had financial consequences and gave him 
the right to send inspectors into the de¬ 
partments and require reforms—all, of 
course, with the right of appeal to the 
cabinet. Article 21 of the Reich Budget 
Order and article 32 of the rules of pro¬ 
cedure of the cabinet gave the Minister 
of Finance a legal priority over other 
ministers, and probably they formulated 
what in fact occurs in England. 
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F.xpciidilurc and ohservalions whose accep* 
tiitu'c ill the the Minisfei of Finance 

h.is icjectcil, :irc subject to ilur vote o( the 
(.\i/)inct upon the motion of the coinpeicrit 
Minister, only. Iioue\er. ii matters of princi¬ 
ple or otherwise appiecialilc importance are 
tontevned ... It llic Cabinet voles against 
lilt vole of il\e Miiiisiev of Finance lo exetnde 
an a\)pvopiiation oi observation, then the 
Minister of Finance has a ri'j;ht to protest. The 
appropriation or obseivaiion can then only he 
put into the Binh^el if iliis is re.sol\e(I in a 
further vote by a niaj<niiy, and wfien the 
CJianccilor voles with the majority. 

riiis. of course, was entirely subject 
lo the combi nation of parlies in the cabi¬ 
net: and when the Minister of Finance 
belonged to a tactitally weak group his 
formal supremacy was as nothing, and, in 
fact, the minister.ship of finance went to 
the Clianc el lot ’s j iai ty or to an expert 
from outside FarliaincnL 

The pailiamentary stage differed from 
English protetinre. The government ap¬ 
proaches the lickhsrat first, and this liad 
full powers of arnciulineni and rejection. 
In the RekhsLag there were three read¬ 
ings, the fust leading being the great 
denionstratioii like the English budget 
speech. Only the principles were di.scussed, 
however, and then the bill went at once 
to a standing conimiliee (number 5) on 
the budget, called the Chief Committee, 
It consisted of iliin)-fivc members, cor¬ 
responding to llie party strength in the 
Rcit hstng. This was the principal stage of 
money bills. T he estimates were here dis- 
cii.ssecl for ni()nth.s, with the appropriate 
miiiisiers, offuials, economy experts. All 
the netes.sary documentation, library fa 
ciliiies, and secretarial aid were available: 
and for sjtecially diHicult and involved 
cpiestions, a permanent subcommittee was 
eniijloyecl. The second reading was a 
discicssion on the committee's series of re¬ 
ports. T he third went over the ground 
again, beginning with a general discus¬ 
sion. Tlierc were no critic isms on the work 
of the committee: ministers were in com¬ 
mand and were responsible, anct certainly 
with a group system and an unrestricted 
right of financial initiative on the pari of 
private members, chaos W'ould have fol¬ 
lowed any freedom in the full Reirhstag. 


Tlic great obstacle to parliamentarv con¬ 
trol of financial policy in England was 
absent in Weimar Cciniaiiy: the conven¬ 
tion that the government alone is re¬ 
sponsible for it. T’heve was theoretical 
controversy over the right of the parlia¬ 
ment to initiate increa.sed charges, but 
there was more about its right to increase 
or decrease expenditure. T he second read¬ 
ing in the full Reichstag was considered 
a waste of time and prevented a speedier 
voting of the budget without any compen¬ 
sating bencfii. T he right to initiate or 
raise expenditure was also censured, and 
the English rules regarding this were 
praised in the Rckhslag,^^ for as the rules 
of the Reirhstag stood, amendments could 
be moved on the second and third reading 
without previous examination by the Com¬ 
mittee of the Budget. But Germany, like 
France, suflcred ultimately not from de¬ 
fective rules l>ut from an anarchical party 
system. Tlioiigh, in Germany, this an¬ 
archy was not so old as in France, its fruits 
were such obsirutiion to the annual fi¬ 
nancial legislation as to produce emer¬ 
gency decrees and a dissolution of the 
Reich.Uag, and public shame had to ac- 
coinp]i.sh what public spirit was first too 
weak to do. 

France. French financial procedure to 
1946 has long been a byword among the 
connoi.sscurs of parliamentary pathol- 
ogy.^T Although French theory is of re¬ 
markable excellence and clarity, liere, 
again, the rules are better than the spirit 
in which politics are conducted. As we 
have seen, the two vital points around 
which any sound procedure revolves are 
the independence of the Minister of Fi¬ 
nance and the .self-control of the legisla¬ 
ture; the former requires a strong cabinet, 
the latter strong parties. In both these 
things France is defective. 'The long strug- 

Moidciiliaiicr, Minister of Finances, Reichs¬ 
tag, May 26, 1930. Cf. also W. Doni, Bericht 
des deutschen Juristentags (Salzburg, 1928). 

17 Cf. G. Jd‘ze, Caurs de finances publiqiies: 
Le Budget (Paris, 1922), and Cours de Fi¬ 
nances Publiques (Paris, 1935-3^); E. Allix, 
Tra tc FAementnire de la Science des Finances 
(6th edition, Paris, 1931); and for a popular 
exposition, G. Bonnet, Les Finajices de la 
France (Paris, 1924). 
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gle between legislature and executive in 
the nineteemli century naturally iinjxlled 
the deputies to demand complete parlia¬ 
mentary ire(?dom in financial matters: Irc'C- 
doin to raise and Unver appropriations and 
taxation, to amend or reject the budget, to 
tack all sorts ol general reforms to financial 
grants, to discuss prc/jecis without limita¬ 
tion or coherence, and to attach inierpcdla- 
tioiis to the financial resolutions. 1 his led 
to intolerahle abuses: the humiliation of 
tlic government, the voting of uneconom¬ 
ical appropriations to impress the country' 
and win the support of organized grouf).s. 
the retardation of the animal votes, and 
the destruction of a single responsible au¬ 
thority. 

In 1911 and 1920 important refonn of 
the rules of ijrocediire occurred. (Note 
that in both these years lliere was a strong 
majority on the side of reform and that 
in both years, also, national and inter¬ 
national cliflicuiiies compelled reform.) In 
191 j it was forbidden to attach interpel¬ 
lations to iJic disdissioii of the budget, 
and additions to expenditure could hence¬ 
forth be dchated only alter re])ort by the 
Cioininissicjn of the Budget; and a time 
limit w'as set to specdies. T his had little 
effect. The trouble was more deep seated, 
llcjice the reforms of 1920. 

In regard to the Finance Law no 
ainendiriciit or additional aitide tending 
to augment exjjendiiure could be put 
after the three sittings which follow the 
distribution of the coinnii.ssion’s report 
in which tlic relevant chapter appears. No 
augmentation or diminution of expendi¬ 
ture could be projHised simply to raise a 
debate on mini.stciial policy (d litre d'in¬ 
dication). This was a notorious vehicle 
for parliamentary exhibitionism as well 
as the occ asion for bona fide but untimely 
debaters on administration. When an 
amendment cji additional article fell with¬ 
in the competence of one of the perma¬ 
nent comnii.ssions and was endorsed by at 
least fifty signatures, it was sent to this 
conniiission if the Commission of the 
Budget or the government rec^uired it. 
This was in order to sexure at least some 
expert di,sciission on the matter before the 
Chamber debated the matter, and even to 


get impertinent demands postponcxi or 
settled. No proposition tending eitlier to 
augment salaries, indemniiies. or pen- 
sifiiis. or to create .services, employnieiils, 
or pensions, or their extension outside the 
limits of the law already in lorccr, could 
be made in the form of an aiiiendmcnt 
or article add it ion al to the Fin:nu.e I-aw. 
T he disc ussion of the budget <<»iild not be 
interrupied by certain resr)hitioiis. 

Outside these rcsirictions, ofcour.se, tlie 
dcy)iiiies could initiate inc leases of c^x- 
penditure and taxation (wliile in the 
)louse of Coi!nnon.s the prohibition is. 
for piivalt: menibers. absoluit^). T be abusc^s 
arising onl of the right of deputies tc) 
propose additions of expcMidiiine lc> thc^ 
govcTiiment’s hiulger may he .ippreciaied 
from M. Tardieu’s statetnent that in little 
over a year he* was b*)nibarded with pro¬ 
posals amonnting to the expenditure of 
i5.c»oo,cv)o,(K)o francs! Such j)roposals 
worry the goveriiinenr and sirangidate 
paiiiaimaitary proceedings. Hence, in 
•February, partly as the resuii of the 

fears inilained by the riots eaily in that 
tnontli against the legislature, a new ntle 
was adopted (article yj;. Finance Act). 
Every project rexjuiring iiu r(^asc*tl expendi¬ 
ture or decreased revenue must provide 
for “collateral revenue, .ipart from the 
proceeds of loans, which arc not ah(\'idy 
authorized in the liudger Act"—a rule so 
difficult to fulfill and so unpopular as to 
pnjmisc if lun to achieve pa.r'iamcntary 
continence. 

The coiisiimtion of 1946 stipulated that 
the Government submitted the budget to 
the Assembly bm that deputies kept the 
right to initiate expenditure. Act. article 
17 said that “no pro]X)s<ils which would 
tend to increase expenditures already de¬ 
cided upon or to create new ones (could) 
be presented during the discussion of the 
budget and of prospective or supplemen¬ 
tary' estimates." 

In practice, the Assembly voted every 
year, since 1948, an article in the budget 
law saying that deputies would not be 
allowed to propose increased expenditure 
during the year {hi des maxima). A pro¬ 
viso of the standing orders of the Fourth 
Republic A.s.scmb]ies made the require- 
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ment effective. The proviso is now repro¬ 
duced in the constitution itself (art. 40 of 
1958 constitution). 

Furthermore, the Government possesses 
since 1958 another weapon in the field of 
budgetary legislation. According to art. 47 
of the constitution, estimates and budget 
have to be decided upon by the National 
Assembly within a period of 40 days after 
the Government has sent them to its 
President. If the Assembly does not finish 
debating the estimates during that period, 
the Government is entitled to send them 
nevertheless to the Senate. If the whole 
procedure is not finished within 70 days 
of the original presentation to Parliament, 
the Government is allowed to publish the 
budget and estimates by decree. This 
article aims at preventing the procrastin¬ 
ating manu'uvres of the Assemblies of the 
Third and Fourth Republics, which made 
it impossible for the Government to get 
the budget voted before well into the new 
year, and sometimes as late as July, while 
the financial year begins, in France, on 
January* 1st. 

Before 1939 there was no such allocation 
of time as in England—only simple closure 
—so that the government was brow¬ 
beaten and delayed long past even a rea¬ 
sonable period after the beginning of the 
new financial year. Owing to the frag¬ 
mentation and conceit of the groups and 
the synthetic and quaking majority which 
supported the cabinet, the Minister of 
Finances was in normal times not able 
to implement the rules which gave him 
authority over the estimates of his col¬ 
leagues. For they could soon break away 
from his dictates and even from the vote 
of the cabinet, and actually do battle with 
him before the Chamber and its C^ommis- 
sion of Finances. But a Commission of 
Finances as it operates in France may 
enhance the weakness of the Minister of 
Finances and encourage the deputies to 
tergiversate. Even in the desperate plight 
of 1948. the Commission of Finances was 
at odds with the Schurnan government 
over the deflationary, foreign-devaluation, 
and gold-market measures deemed essen¬ 


tial to save France's internal and external 
economy. 

Let us consider the organization and 
functions of the Commission of Finances 
of the Chamber of Deputies of the ‘nter- 
war years, and then continue the record 
to the present. Since 1920 all financial 
matters have been concentrated in one 
commission, that of finances. It divides it¬ 
self into subc:omniiitees corresponding to 
each ministerial department, and these 
have special rapporteurs under the super¬ 
intendence of the rapporteur-general of 
the commission. All the estimates come 
liefore it. and all the taxation proposals. 
It advises all the other commissions of 
the Chamber where their work touches 
finance. Its connection with the Ministry 
of Finance is continuous, giving advice 
and sometimes admonition, and receiving 
the information it wants. It has an ade¬ 
quate secretariat and general equipment, 
meets almost every day. and assumes the 
position of the authority responsible for 
the finance of the country. In these matters 
all depends upon the spirit which ani¬ 
mates the body. In ordinary times the 
Commission of Finances is not so much 
the competitor of the Minister of Finance 
as it is his master: he can do nothing unless 
he convinces it. 

Now it may happen, and frequently 
does, that while the party composition of 
the commission remains constant, that of 
the cabinet has altered. The commission 
is in a position to force upon the cabinet 
its proposals or be its friend. Moreover, 
the deputies have no reserve in wishing 
and securing the overturn of a ministry, 
even for rather personal ends. They are, 
then, the masters of finance, and the rap¬ 
porteur-general is a very important per¬ 
son, who, if we follow actual experience, 
appears before the Chamber proud of his 
budget, determined to support the view 
of the c'ommission, and dealing freely with 
policy, and who enters u{K>n those calcu¬ 
lations of national wealth and taxable 
capacity and needs for expenditure which 
in England are associated only with the 
I'reasury and the cabinet. In 1925 the 
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commission virtually dismissed M. Lou- 
cheiir, not content with his taxation pro¬ 
posals, and so dealt with his successor, 
M. Doumer, that the cabinet staggered, 
only to fall a few months later.^® In 1925 
and 1926 the commission harbored twelve 
former ministers! In the experiments of 
Callaux and Poincar^ in 1925 and 1926, 
the presidents of the commissions of both 
chambers played a critical and masterful 
part, even in the remaking of the cabinet. 
Again in i9^^2, 1933, and 1935. govern¬ 
ments fell because the commission chal¬ 
lenged their budgets, while others sur¬ 
vived only by making large concessions to 
the commission’s counterproposals. Only 
very solid cabinets could stand up against 
the commission. The president and the 
rapporteur of the commission usually find 
their way into the cabinet in the course of 
time. Although, then, the commission docs 
mo.st useful work, it encourages the an¬ 
archy of the (Chamber and takes re.s|X)n- 
sibility from the Minister of Finances 
without being able to assume it itself.’® 
Yet at the root is the chronic evil of party 
divisions and personal ambition. 

The status of the Commission of Fin¬ 
ances in the Fourth Republic was identical 
with that in the Third Republic. The 
rules were the .same and the operation was 
the same. In the Fifth Republic, although 
the general status of commissions has been 
diminished, that of the Commission of 
Finances remains very high, and the rules 
and operation arc identical with what 
they were before 1958. 

For purpose of audit, France has a 
court of accounts {cour des comptes) com- 
po.sed of independent officials to examine 
and report upon expenditure, as to both 
legality and wisdom.The Fourth Re¬ 
public’s constitution (article 18) and the 
Fifth Republic’s constitution (article 47) 
both give the authority to regulate the ac¬ 
counts to the National A.s.sembly, assisted 
by the court of accounts. The Assembly 
charges the court with all the investiga¬ 
tions necessary for the purpose. The 
president and rapporteur general of the 
Commission of Finances and, if necessary, 
the presidents of the various commissions, 
may correspond with the court in regard 

Cf. Revue Politique et Parlemeniaire, 1926; 
Revue du Droit Public, 1926, p. 451 ff. 

A. Soulier, L'InstabiliU Ministerielle (Paris, 
1939). 

*®Cf. Allix, op. cit. 


to any inouiries and studies with which it 
is chargea. 

For auditing purposes, Weimar Ger¬ 
many had a court of accounts which was 
based on article 86 of the constitution and 
articles 87 to 126 of the Budget Order. It 
was independent of the government, and 
took orders from no other authority in 
the Reich: it was empowered and obliged 
by the law only; that is, it was in a judicial 
position. The fjower of appointment of 
Its president, deputies, directors, and 
counsellors was vested in the Reich Pres¬ 
ident, wi*h countersignature of the Min¬ 
ister of Finance. They had to have the 
prescribed qualifications for judgeship or 
for higher administrative or technical 
service: at least one third of them had to 
have judicial qualifications. Thev had the 
guarantees of office accorded to judges of 
the Supreme Court. They re|X)rted not 
only on the legality of expenditure, but 
on the economy of financial transactions 
of all kinds and on whether institutions 
and places had been maintained, or ex¬ 
penses incurred, which could have been 
retrenched without jeopardy to the ad¬ 
ministrative object. 

The United States Budget System. We 
turn to a system vastly different from rh« 
foregoing, because ba.sed upon the prin¬ 
ciple of separation of the legislative and 
the executive powers- ibe American 
budget system. 

Before 1921, the Uni let] Slates budget¬ 
ary arrangements were chaotic: the 

Treasury stitched logether the uncoordi- 

21 Schulze and Wagner, op . ‘f. 

22 For the situation hefon- 1921 see W. F. 
V'illoughhy, 7 ' he Problem oj t: National Bud¬ 
get (fialiimore, 191For a separate account 
of the reform movement cf. G. F. Weber. Or¬ 
ganized Efforts for the Imprfwement of the 
Methods of Administration (New York, 1919); 
and F. A. Cleveland and A. E. Buck, The 
Budget and Responsible Government (New 
York, 1920). On the system see W. F. Wil¬ 
loughby, The National Budget System (Balti¬ 
more, 1927), which contains a good biblio¬ 
graphy: A. E. Buck, The Budget in Govern¬ 
ments Today (New York, 1934): D. T. .Seiko, 
The Federal Finanoial System (Brookings, 
1940); Report of the President’s Committee on 
Administrative Management, 1936, Chap. Ill; 
G. B. Galloway, Congre.ss at the Crossroads 
(New York, 1946); F. Morstein-Marx. “The 
Bureau of the Budget.“ American Political 
Science Review, August and October. 1945; 
and A. Macmahon. “Congressional Power of 
the Purse,” Political Science Quarterly, June, 
> 943 - 
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iiatcd, iinrevised csiiniaies from the sj>eiid- 
iiig ageiities, and when these aiTived in 
Congiess they were unstiuhed and di¬ 
vided aiiiojig tilt- j)aiallel Congressional 
eoniiniitees. No (oiueMetl halaiuing of 
revenue and expeiidiiure oeciirred admin¬ 
istratively or legislatively. 

The Kiidget and Aicounting Art of 
n)ai establishes the folloxving system. It 
vests ill the J^resident. the traiistnission to 
C^oiigiessof the ’Tiudgei,” wliiih sets forth 
in summary and detail the esiimaics of 
expendiluio ‘‘necessary in Ins judgment" 
for the year, hi.s estimates of rcieipts, sta- 
tistied information and balances it'gard- 
ing the finaiire of past years and the en¬ 
suing year, and other iniorniatory data. 
He rerominend.s anion to make good pre¬ 
dicted deliriencies and snipluses. Jn short, 
tlieie is eoncenirated in the President the 
centrali/ed consideration and recommen¬ 
dation of public finance. aMcne. all other 
exenilivc intervention is excluded by tlie 
injunction that no cjllicer or employee of 
any dejiartment shall submit to Camgress 
nr its tominittees e.stiniates, rccpicsts, or 
rc‘t ommeiidations r<*garding appropria¬ 
tions or jcvemies. riiis is sometimes 
overtly, but more often privately, evaded. 

J'o assist the President and tc) do the 
preparatory work for him, a special .serv¬ 
ice. the Piirc'nu of the lindgel, was creased 
in the J'reasury Department, but by the 
Reorganization Act of lc)^5<) it was trans¬ 
ferred to the executive ollice of the Pres¬ 
ident. Its director and assistant director 
are appointtxl by the President, and the 
bureau operates under rules prescribed 
by him. T his is the workshop of the budget 
system. However, it has no independent 
force over the de[>artinenls but is an in¬ 
vestigating and collating authority: in the 
first place, its authority over the depart¬ 
ments resides in and emanates from the 
Pic.sident. T he President enforces by rules 
the access of the bureau to the ciepart- 
mcntal information it wants, and its au¬ 
thority to secure changes. Each depart¬ 
ment is obliged to ap|)oint a special budget 
oflker who prepares the departmental esti¬ 
mates. The bureau aids and informs Con¬ 
gress as it requests. All, then, on the ex¬ 
ecutive side depends upon the energy and 


capacity of the bureau, and very much 
upon its director, and upon the character 
of the President. Both together they can 
approach the British or German system in 
elliciency: together or apart they can cause 
tlur whole .system to fall into weakne.ss 
and contempt. The cohesion does not de¬ 
rive, as it does in the Briti.sh system, from 
united responsibility to the Commons and 
the people: it is much more inrlirect than 
that, and hence requires an adveniirious, 
independent probity. 

No doiilit need now be eiiteriaiiied that 
thi.s independent morale and determina¬ 
tion have licen created, especially since 
Prom a handlul of staff, its corps had 
grown to 40 in iqsa MM4* 

Its director is a iiicmher of the Presiden¬ 
tial cabinet, riioiigh he is not under the 
Treasury or legally constrained to work 
as a subordinate division, the rclation- 
.ship between the two financial depart¬ 
ments is (.‘xtremely dose, and the person¬ 
ality of the Diretlor ol the Bureau of the 
Biiclget may well ouLLop the Secretary of 
the 1 rca.sury. Since, also, it is very rare 
that the President decides policy in cabi¬ 
net ses.sion, and since the Director has 
direct access to him, it is between thc*se 
two men and sometimes the Secretary of 
the Treasury that the cardinal financial 
decisions are made. 

The functions of the Bureau of the 
Budget concern not only the estimates, 
but also administrative efficiency. Its ac¬ 
tivities and .sign! fie a lice in the latter cate¬ 
gory are dealt with in another part of 
this volume. But it can be seen that any 
responsibility of this kind must allow it to 
penetrate into the actual management of 
the other departments, at a stage where 
the operations which call for funds will 
be malleable by the bureau. Also, as has 
already been observed, all bills emanating 
from the government departments must 
be cleared with the bureau, so that here 
again, bills which may involve expendi¬ 
ture or affect revenue may be controlled. 
Finally, the bureau has direct powers to 
receive the estimates, and all attendant 
and supporting information, and to rec¬ 
ommend to the President w^hat shall be 
his answer to the demands. 
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For this purpose the bureau has a con¬ 
siderable, but still insuHicient. number of 
examiners, some of whom go into the 
field olfices of the various executive agen¬ 
cies and from time to time examine the 
estimates on the operational spot. The 
bureau hears the justification of the spend¬ 
ing departments and debates with them 
their claims. It reports to the President, 
who is very free to change at his own 
personal discretion the total and the items 
presented to him. He will take advice 
from his director of the bureau: but he 
will also ignore it for a favorite project, or 
he will return the budget for more econo¬ 
mies w-here the ])arty situation and elec¬ 
toral prospects require it. 

By now% the bureau has a firm grip on 
the administration of the various depart¬ 
ments. It knows what is going on, and it is 
able to measure the demands made upc»n 
it, and so to balance the various demands 
against each other in relationship to each 
other and then as a whole against the 
revenue that will have to be raised. On 
tlic latter tlie Treasury naturally has a 
strong word, sometimes a decisive one, to 
say, for it is responsible for tax proposals. 
Furthermore, sime the beginning of 1946 
it has been necessary to have regard to 
the rcccmimendatjons and contentions of 
the President’s Economic Reports which 
outline the general economic situation 
and prospects of the nation. (In the Brit¬ 
ish Treasury all these fac tors—estimates, 
proposals for taxation and debt manage¬ 
ment, the general economic situation and 
reports thereon—are dealt with in combi¬ 
nation. A further unifying process occurs 
through the collective responsibility of 
the cabinet.) The result is the budget of 
the United States government for the 
fiscal year. 

Yet all is far from well in spite of the 
improvements traced so far. It is clear that 
an inward, cogent articulation of estimates 
and request for expenditure, the true 
needs of the departments, their manager¬ 
ial competence in their several depart¬ 
mental domains no less than cooperation 
of all of them in a grand dynamic march 
of government, is far from having been 
achieved. The Hoover Commission reports 


leave no doubf iliat the system just limps 
along rather distrauglitly. As might well 
have been foreseen, the problem is a far 
bigger one—110 less than that of the prob¬ 
lem of the United Slates chief executive 
itself: and ihertrlore the matter is inii- 
nialcly related to the discussion in Chap¬ 
ter 2(), on the United Slates Presidency.'-^ ■ 
T’he essential dilluiilly of American 
financial procedure still remains, in spite 
of the liighly beneficial results of the new 
system. Congress may do as it likes with 
the Presicleniial proj)Osals. for to it, under 
the ron-stiluiiim, they are little more. The 
committees and the two Houses may at 
any stage play dut ks-aud-drakes willi the 
nicely balanced budget. In fact, the Com¬ 
mittee on .•\pproj)ri.itir)ns, set up in 19U0 
with a large lunnher of sidKoiuniiltees, 
has adopted the j>ra( tie e of not increasing, 
though they may decrease, aj)propriations 
—and in every y(‘ar the committee has 
granted less than the President asked for. 
The Jlou.se u.sually slightly increases the 
amount reported. The Senate tisually 
increases this .slightly, ow'iiig perhaps to 
the large [)owei generally possessed by 
individual Senators and their log-roiling. 
The amount is deceased in (onfttrence. 
The net difference heiwecn the Presiden¬ 
tial suggestions atul Congressional grants 
amounts to aboni .r, per (cnt. Thus Con¬ 
gress has subjected itself to considerable 
self-resiraint, the first (oiuinandment of 
pariia]nentary efficiei 1 cy. 

Grave defit.iencies still <log Congrc.s- 
sional control over finance. The appro¬ 
priations subtommittees take hearings on 
the estimates wdthin their purview. T hey 
hardly spend enough time to get a 
thorough grip of the subject. It should 
be noted tliat these hearings are in pri¬ 
vate, even excluding other members of 
the parent committee, so that a demand 
for funds or the line taken by the com¬ 
mittee is immune from public challenge. 

23 See Comniission on Organization of the Ex¬ 
ecutive Branch of the Governiiieni: "General 
Management of the Executive Branch.” Feb¬ 
ruary 1949, and Appendix E: "Budgeting and 
Accoiiniing,” and Appendix F, especially this 
latter; and "Treasury Department." 
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The members of the subcommittees do 
not serve long enough to become masters 
of tlic departments for which funds are 
being asked. They report so late in the 
year to the parent committee that the 
latter cannot exercise a coordination of 
the diverse estimates, nor be really master 
of the suasions of its infants. It is possible 
for the officials of the departments who 
are heard by the committees to mystify 
the committeemen, who may spend an 
inordinate amount of time on small red 
herrings that are not even odoriferous. 
Whole blocks of estimates go through 
without question at all. And yet, and yet, 
the officials know that if they are ever 
caught in some even minor deception they 
will be very roughly treated by Congress 
and the public. It must be admitted (I 
base this on my own obser\'ation) that 
committeemen make many arbitrary cuts 
in the appnqji iations—aiicl this must lead 
to departmental overestimating on the 
theory that some will be bargained away. 
Furthermore, the bargains made in con¬ 
ference committee are hidden from the 
puldic. It has been proposed that the two 
Houses shall form one appropriations 
committee, rather than have a dual and 
duplicated system as now exists. The crush¬ 
ing duality of the United Stales system 
exists nowhere else in democratic govern¬ 
ment. 

Until 1921 the United States audit ar¬ 
rangements were defective. Then the 
Budget and Accounting Act created a 
General Accounting office to which were 
accorded the two things which the old 
complrollcrship of the Treasury lacked; 
independence of the executive, and power 
to report not only upon the legality of 
financial operations but on Congressional 
mismanagement or inefficiency and to 
recommend improvements. This arrange¬ 
ment proved to be awkward and obstruc¬ 
tive, because (a) Congress gave the Comp¬ 
troller-General, by statutes, various uni¬ 
form rules to apply to all departments 
equally, but (b) more serious, he took his 
powers to mean not postaudit but ob¬ 
struction of current expenditures by 
current audit! This, it will have been 


noticed, is vastly different from British 
postaudit practice.2^ 

Under the Reorganization Act of 1945 
(section 7) the Comptroller's office was 
made part of the legislative branch of the 
government, thus emphasizing the Con¬ 
gressional authority over finance, it: ex¬ 
penditure and administrative activity in 
general. The Bureau of the Budget 
manages the monthly apportionments of 
the appropriations to the various spend- 
ing agencies. The appropriations are 
normally for the fiscal year and normally 
unexpended balances Jose force with the 
end of the fiscal period, although there 
are some—such as those for big construc¬ 
tion projects, housing, roads, airplanes, 
and certain grants-in-aid—which may be 
carried over to succeeding years until the 
job is completed. 

Above all. there has never been within 
cither House a combined view and author¬ 
ization of both revenue and expenditure. 
Each part of the public finances is treated 
by separate committees which never meet 
together: no single survey and policy 
balances revenue and outgo! 

The report on Congressional reorgani¬ 
zation made drastic recommendations to 
remedy these extremely grave faults. 
Among them are: the early Congressional 
establishment, each session, of annual 
budget totals beyond which the appropria¬ 
tions may not go unless borrowing is pro¬ 
vided to meet excess expenditures; better 
staffing of the committees; abolition of 
secret sessions; full consideration by the 
parent committee of subcommittee re¬ 
ports; and a three-day term during which 
the committee proposals shall be before 
the House before considcration.^^^ The 
United States pays heavily for the separa¬ 
tion of powers! 

In section 158 of the Legislative Re¬ 
organization Act, the statute required a 
"legislative budget." It required the two 
revenue and appropriation committees of 

For American practice see H. C. Mansfield, 
The Comptroller General (New Haven, 1939), 
and the relevant chapters in C. H. Pritchett, 
T/iu? T.VA. Chapel Hill. 1943). 

2ft The Bureau of the Budget attempts to sup¬ 
ply unity. 

20 A poor device to secure attention. 
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each House to meet and report not later 
than February 15 in each regular session 
a budget report and consequent resolu¬ 
tion containing a determination of an¬ 
ticipated appropriations and revenues for 
the fiscal years: 

If the estimated receipts exceed the estimated 
expenditures, such report shall cot 1 tain a 
recoiiimendaiion for a reduction in the public 
debt . . . The report shall be accompanied 
by a concurrent resolution adopting such a 
budget, and fixing the maximum atnount to 
be appropriated for expenditure in such year. 

Of course, this section assumed that one 
month was sufiicient time to do this prop¬ 
erly or to do it at all; that the committee's 
decision would be able to govern the 
appropriation committees in their power 
over their bills; that the required annual 
debate on the national debt would compel 
the establishment of a responsible-minded 
budget. None of these assumptions has 
been borne out: ways and means—that 
is, revenue policy—is still almost entirely 
independent of the amount to be spent, 
and the quantities of expenditure in the 
various estimates which make up the total. 
Party feeling, intraparty disagreements, 
hostility to the chief executive, headstrong 
chairmen of the appropriations commit¬ 
tees, sincere differences on the merits of 
administrative'spending, genuine alterna¬ 
tives regarding taxation policy and debt 
reduction between Congress and execu¬ 
tive and among the various groups within 
the parties, have almost entirely nullified 
the operation of the statute and denied 
the nation of the benefits it was intended 
to secure; 27 poise, balance, objective con¬ 
sideration of claims for expenditure, ra¬ 
tional relationship between spending and 
taxing, and harmony between executive 
and legislature. Failure is admitted. 

LAWMAKING BY THE 
EXECUTIVE DEPARTMENTS 

All legislatures have been forced to de¬ 
volve to the departments the making of 


27 Cf. Hearings on Legislative Reorganization 
Act, 1946, p. 159 for testimony by the secre¬ 
tary and director of the Majority Policy Com¬ 
mittee of the Senate. 


rules and orders and regulations—in other 
words, a kind of subordinate legislation 
which has attracted a variety of names: 
“secondary," or "departmental," or “dele¬ 
gated,” or “administrative," or “subordi¬ 
nate" legislation. The volume is immense 
measured by the number of such instru- 
ments ,28 and the political significance is 
grave judged by the extent of govern¬ 
mental authority so exercised over and 
on behalf of persons and property. 

In Britain in 1890, 168 rules and orders 
were issued; in 1913. 444; since 1937 never 
less than nearly 1500 a year, and in 1945, 
1706. In the United States, Theodore 
Roosevelt issued 1011 during his adminis¬ 
tration; Wilson, 1770; Coolidge, 1428: 
Hoover, 1424, and Roosevelt, 3711. (See 
United States Code of Federal Regula¬ 
tion.) The figures for the countries must 
not be crudely com pared 1 

The Reasons jor Delef^ation of Power 
to the Executive are various as well as in¬ 
exorable. (1) In almost all countries it is 
due, first, to the excessive amount of 
business whicli falls on the legislature 
compared with the time available for con¬ 
ducting it. Since a choice has to be made, 
then one choice is to concentrate attention 
on the clear definbron of the main prin¬ 
ciples of statutes, and to leave the deriva¬ 
tive or incidental rules and orders for 
formulation by the departments. No legis¬ 
lature could find the time 10 fulfill this 
latter function even if it sat iv eiity-four 
hours a day, every day, and forever. 


Until 1946, when the Statutory Instrunirnts 
Act was passed, the Rules Publication Act oi 
1893 governed the general procedure for the 
form of orders and their publication and sub¬ 
mission to Parliament. The 1946 statute .super¬ 
seded that of 1893. Among its reforms, which 
were mainly in the nature of simplification 
and standardization, it introduced the term 
“statutory instruments" to cover all orders, 
rules, and regulations made by ministers under 
statutory authority. It is a convenient and ex¬ 
pressive term which ought to become of gen¬ 
eral usage. Cf. C. T. Carr, Concerning Admin¬ 
istrative Law (New York. 1942); C. K. Allen, 
Law and Orders (London, 1947); Report, Com¬ 
mittee on Ministers’ Powers, 1932; Report. 
U. S. Aiioniey-Ccnerars Committee on Ad¬ 
ministrative Procedure (1944); and AV. Gcll- 
horn. Administrative Law, Cases, etc. (Brook- 
lyn. 1947). 
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(2) Many of the problems dealt with 
by the law arc of a complex, technical 
character; for example, the kind of ma¬ 
chines or forms or drugs or animal 
disea.ses or safety devices which are to be 
regulated by law. Legislatures as at 
present organized are not in a position 
to master and decide these issues. They 
need scientific and technological experts 
to assist them by filling in the law. 

(^j) The rapidity with which new situa¬ 
tions arise—for example, some new de¬ 
vice in the coal mines, or some action by 
a foreign country regarding its economic 
policy, or some new unfair business prac¬ 
tice—reejuires a certain administrative 
flexibility or discretion. 

(4) ( 7 'his applies more particularly to 
the United States), some fields of regula¬ 
tion are too unclear in their legislative 
demands for Congress to be itself sure of 
what to do in each case, and yet they are 
too inijKjrrant in Congress’ estimation to 
be delivered over altogether to the execu¬ 
tive. Hence a kind of experimental and 
developmental submission to commissions 
like the Federal 'Frade Commission, the 
Interstate (!)oinmerce Commission, and .so 
on. 

England. In England, since there is the 
closest correspondence between executive 
and legislature, administrative rules and 
orders aie, in important cases, valid only 
after the legislature has signified its con¬ 
sent. As prescribed in the parent statute, 
some (about 3 or 4 per cent of those ex¬ 
amined) are sent to Parliament for an 
affirmative resolution; 20 others are sub¬ 
mitted and made subject to a nullifying 
prayer against them within a certain num¬ 
ber of days; others arc submissible but 
call for no proceedings by Parliament; 
others, again, do not have to be submitted. 
The regular time for lying before the 
House is forty sitting days. The require¬ 
ment of submission to the legislature 
sharply distinguishes the control of sub¬ 
ordinate legislation in England from that 
in the Lbiited States, France, and Weimar 
Germany. The power to make sucli orders 

2»Cf. ^hiiil Report, Select Coniiriittec on 
Pi(»cediiie. 1946. Evidence of Sir Cecil Carr, p. 
243 ff. 


is wide in .scope and tan be fearful in 
compulsion, for though some of the or¬ 
ders are hardly more than mere forms 
for records, censuses, or statistical informa¬ 
tion, others govern the procedure for the 
enforcement of statutes which limit per¬ 
sonal liberty or control property, or give 
benefits to some while withholding them 
from others (as in the demolition of slum 
property, the right to search, the denial of 
iicen.ses to conduct business operations, 
and so on). 'l‘he more comprehensive and 
pervasive the planning of human activities 
through government, the jnorc massive 
this j)Ower must come to be. It has raised 
the weightiest criticism and stimulated 
ideas for controls.-^** 

Hardly any member of Parliament is 
individually equipped to challenge such 
rules and orders; and the House, as a 
body, is even less ecjuipjied or ready to 
review them. Unle.ss any spet ial interest, 
economic: or oihenvise, is spectacularly 
affected, no challenge is voicetl. But the 
opportunity is open—and sometimes gocKl 
advantage is taken of it. The rules and 
orders are made by the depaitnieiiis, 
.sometimes after compulsory consultation 
of advisory reprc.sentalive bodies; some 
may pass through parJiamentary twilight, 
and be .subjecied to a real public scrutiny 
only when they cause expensive litigation, 
because they happen to be ultra vires. 
t^ven, then, their political reasonableness, 
as affecting public liberty and utility, may 
be judged by no tribunal. (The House of 
Lords in 1924 led the way when it es¬ 
tablished an improvement in the pro- 
ceduie respecting rules and orders: no 
motion for an affirmative resolution of the 
House in connection with orders may 
come before the House for discussion 
until it has been discussed and reported 
upon by the Special Orders Committee, 
appointed annually.) Public petitions are 
entertained when the order is of a private- 


Cf. Lord Hewart, The New Despotism (Lon¬ 
don, 1929), especially Chap. VI; C. R. Allen, 
liureanctacy Triumphant (Oxford, 1931), es¬ 
pecially pp. For a more moderate dis¬ 

cussion cf. F. J. Port, Administrative Laxo 
fLondon. 1929): C. T. Carr. Drlegalrd Legis¬ 
lation (London, 1921). 
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bill nature; where it is of a piiblir-hill 
nature, a s])e<.:ial iiujuiry may be rctoin- 
iiiended on grounds of policy, principle, 
or precedent. 

Rules and orflers are bound to increase 
with the evolution of the social policies 
of our time. It is ecjually certain that the 
lawmaking body is ill-organized for their 
control, while the ordinary courts of law 
are irritated and often incapable of 
properly measuring administrative neecs- 
sily and justification by the standards they 
properly use in general. As the Commit¬ 
tee on Ministers’ Powers observed: 

The facilities alforded to Parliament to scru¬ 
tinize and control the exercise of powers dele¬ 
gated to Ministers are inadequate; tlicre is 
a datigci that the servant may be transfotined 
into the master. 

The increase of subordinate or dele¬ 
gated legislation during World War 11 . 
and the clear probability that govern¬ 
mental activity would increase when it 
was over, caused the House of Commons 
and publicists to turn to the subject again 
and again. Then, following a debate on 
May 17, 194.1, House established a 
Select Committee on Statutory Rules and 
Orders 

U) consider every statutory rule or order upon 
which proceedings may he taken in either 
House (sul)jf!Ct to affirmation or atiniilmciu) 
and draw the attention of the House to pro¬ 
visions which (i) impose a charge on the pub¬ 
lic revenues, (ii) are made under an enactment 
which excludes challenge in the law courts, 
(iii) appear to make some unusual or iinex- 
pcclecl use of the powers conferred by the 
statute, (iv) have been withheld (10m publica¬ 
tion by iinjlistiliable delay, (v) call for eluci¬ 
dation of their form or support. 

It will be observed that the terras of 
reference do not include any power over 
the “merits” or “policy” of an order or 
rule. T'his is because the instrument is 
supposed to be only the closer effectua¬ 
tion of the “merits” or “policy” of the 
statute, already settled by vote of Parlia¬ 
ment. Yet politicians are still uneasy 
about the process, because the instruments 
could add to or vary the will of Parlia¬ 
ment as stated in the statute (and in some 
cases perhaps they have). 


The coimiiitlee has an immense task: 
in 1943-44, of 1483 rules and orders it 
scrutinized 291; in 1944-45, i<)8; in 1945- 
46, 4(19; ill 1946-47 of nearly 1900 rules 
and orders it examined 795 and drew the 
attention of the House to 6. It has the 
regular ofluial assistance of the counsel 
to the speaker of the House of Ckmmions, 
whose expert knowledge is made available 
in the fonu of memoranda and oral ad¬ 
vice, without which the task of sifting 
would piobably be imjiossible. '1 he com¬ 
mittee calls civil servants to explain mat¬ 
ters it does not understand. It reports to 
the House whether there is or is not rea¬ 
son for drawing the special attention of 
the House to the rules and orders, which 
it deals witli in batches within the time 
limits for action. Members of the commit¬ 
tee are not bound to follow tlic report 
of the committee: it is still open to them, 
as to any meinher, to challenge an order 
where the statute has so permitted. 

There is no doubt, judging by the com¬ 
mittee’s lejjorts and by the recent chal¬ 
lenges of rules and orders, that some 
members of the House are much more 
zealous than ev^'r belorc. in w^atching the 
stream of rules and orders. Euither, the 
committee makes spec ial reports regarding 
the procedure on rules and orders: on 
their drafting, and again, on the need 
for a more rational determination of what 
kind should be the subjeci of an affirma¬ 
tive resolution of the Houac and what 
merely subject to nullilung prayer. As 
time goes on, the committee must a.ssist the 
establishment of more rational procedures 
and create a corpus of knowledge enabling 
belter control. 

The House has not the time for an 
adeepjate consideration of the committee’s 
reports, ncir have members suHicicnt time 
available for their own challenges: for 
only a half-hour at the end of the day’s 
business is provided. Not two days in a 
session have been spent on an aflirrnation 
or prayers against. Various proposals for 
improvement have been offered. The chief 
one is the addition to the committee’s 
powers of considering the “cfTiciency” of 
tlie rules and orders as a means of carry¬ 
ing out the purposes named in the rele- 
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vant statute. 3 i This proposal has been 
rebutted by those who are afraid of the 
committee’s powers thus to "invade 
Whitehall"—tliat is, to intervene in the 
day-by-day administration of the depart- 
ments.®2 Others have claimed that the 
committee should have power to raise 
matters of "policy." This proposal has 
been even more robustly gainsaid as 
trenching on the authority of Parliament, 
as a waste of time by going back over the 
ground already trodden by Parliament, 
and as challenging the authority of the 
government .33 Some have even proposed 
that "particular" interests who feel 
aggrieved by any instrument should have 
the power to apply to the committee for 
redress; this has been denied on the 
ground that it would leave the committee 
and thus the government open to hun¬ 
dreds—perhaps thousands—of challenges, 
and make laws unworkable. An instance 
given was a law relating to traffic offenses: 
other statutes would be as fruitful of com¬ 
plaints.*’^ 

So important is the subject that a 
thorough inquiry is promised. The most 
thoughtful expert’s opinion is likely to 
be the shape of policy to come: 

With regard to the present proposal to ex¬ 
tend tho.se heads (the objects of the com¬ 
mittee's supervision) to include policy and 
merits, it raises such important administrative 
considerations that the Government might 
feel obliged to prepare itself to resist challenge 
on party lines and the present impartial [sic] 
scrutiny would cliangc its character. It would 
be necessary to hear witnes.scs competent to 
explain and defend decisions at the policy- 
determining level. . • . 

There are indications that delegation of 
legislative power may have to be developed 
still further rather than to be fettered by a 
new type of supervision. 


81 Sir Gilbert Campion, Third Report, Select 
Committee on Procedure, 1946, p. xliv If. 

82 Loc. cit., Morrison, Questions, 3676 H.; C. T. 
Carr, Memorandum and Questiom, 4622 if. 

88 Loc. cit., the same. 

84 Loc. cit.. Questions 2960 if. 

^»Loc. cit.. Recommendation, para. 30. 

88 Loc, cit., C. T. Carr, Memorandum, paras. 2 
and 4. 


The United States. If the problem of 
subordinate or delegated legislation is 
also serious in the American constitu¬ 
tional system, its solution is so far very 
different from the British solution, for 
control by the courts, not the legislature, 
is relied on. From the beginning of the 
Republic, Congress found it necessary, 
when it had set down the principle or 
standard in the statute, to delegate to the 
executive, by statute, the power to frame 
rules and regulations. It is necessary to 
distinguish two species of such rules: (1) 
executive orders made by the President, 
emanating from his general constitutional 
responsibility to see that the laws are 
faithfully executed, whether the power 
has been explicitly conferred upon him 
by a statute or not; and (2) all others, 
emanating from the powers—given by 
statute to him and to the heads of de¬ 
partments and agencies—to make rules 
and regulations. 

To the foreign observer it is at first 
sight astonishing that none of these rules 
comes before Congress for review and for 
annulment or positive acceptance. With 
the exception of an article of the Reor¬ 
ganization Act of 1938—which permits 
the President to make orders for better 
departmentalization of the administrative 
branch that become valid if not vetoed 
after a period by Congress—all other 
orders, rules, and regulations are chal¬ 
lengeable only in the courts. The grounds 
for such challenge may be that they are 
outside the statute; or that they are made 
without due regard to the procedure pro¬ 
vided in their mother statute; or that they 
are unconstitutional because the statute 
is unconstitutional or because they them¬ 
selves infringe the constitutional guaran¬ 
tees. This kind of control, as we have 
already seen, is extremely penetrating. 
But it is not a control of policy, even so 
much as Briti.sh practice has tried and 
been able to secure. 

It is a matter for surprise that the report 
of the Attorney General’s Committee on 
Administrative Procedure recommends 
against any submission of administrative 
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orders to Congress.^^ Its main reason is 
that the method has not been successful 
elsewhere. But this is hardly true and it 
would seem to be shortsighted: for the 
success of Commons’ control does not lie 
only in the number of rules and orders 
challenged and reversed, but in the effect 
on the action of ministers and officials in¬ 
duced by the anticipation that thc'y may 
be challenged. Perhaps, however, the rea¬ 
son for rejection of Congressional control 
is that Congress may easily be an oppo¬ 
nent of the executive, even when both are 
of the same party, and that Congressional 
procedure is already hideously cluttered 
up and confused. In view of these circum¬ 
stances and the power of the special in¬ 
terests in the lobby, and in view of the 
fact that sometimes the two branches of 
the government are of different political 
parries, legislation w'ould never get ad¬ 
ministered if the rules had to be sub¬ 
mitted for the approval of Congress. 'I'he 
litigious and partisan temper would frus¬ 
trate the administrative fulfillment of 
laws. Nor can it be omitted that the 
making of rules and orders is ‘'executive” 
or “administrative” power, and that by 
the constitution this is the preserve of the 
President. Submission to Congress would 
raise difficult constitutional questions, 
just as, in reverse, such difficulties arise 
when Congress delegates what the Su¬ 
preme Court defines as “legislation.” But 
it is possible constitutionally, surely, for 
Congress to give itself the power of re¬ 
view over statutory rules and orders? 

The clearly distinctive answer given by 
United States government to the problem 
of administrative legislation is the insti¬ 
tution of commissions like the Interstate 
Commerce Commission, the Federal Com¬ 
munications Commission, the Federal 
Power Commission, and the Securities and 
Exchange Commission. These have vari¬ 
ously been called “quasi-legislative,” or 
“quasi-administrative,” or “quasi-judicial,” 
to indicate the mixed character of their 
functions. For Congress has entrusted them 
with the administration of laws like those 
regulating the railroads, radio broadcast¬ 
s' Report. U. S. Attorney General's Committee 
on Administrative Procedure (1944)* p* 120 ff. 
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ing, unfair business practices, interstate 
power utilities, and stock-exchange trans¬ 
actions. Congress was unwilling to vest the 
enforcement of these law\s in the ordinary 
administrative departments, which it 
could have done as in other countries. 
But it believed a special procedure ought 
to be established for such acts as making 
orders to cease and desist from certain 
business or corporation practices, for 
putting into force certain railway freight 
and passenger rates, for improving rail¬ 
road service, for issuing licenses and 
certificates of public convenience and 
necessity to operators of radio stations, 
and so on. Moreover, C^ongress thought 
the coininissions should be iiiultimerii- 
bered, and not have only a single top 
policy director like the secretary at the 
head of an ordinary administrative depart¬ 
ment, and that such commissions should 
not be the preserve of one political party. 

Weimar Germany. The phenomenon 
of “skeleton” laws, carried out by “ad¬ 
ministrative” legislation is witnessed also 
in European government: indeed, it pre¬ 
ceded development in England and the 
United States. A much wider power to 
make rules was always recognized there as 
inherent in the executive, a product of 
centuries of autocracy; but the power is 
becoming less and less recognized as ex¬ 
isting apart from empowering statutes or 
constitutional clauses. In Weimar Ger¬ 
many the cabinet was obliged to pass 
so-called Rahmengesetze (fiamework laws), 
while obtaining the power therein to fill 
out the law by executory regulations. Most 
of the Verordnung or Verfiigung (rules) 
had to be first placed before various 
officially appointed representative con¬ 
sultative bodies in each department be¬ 
fore they were valid. In some cases the 
assent of a parliamentary commission was 
required for their validity; in others, sub¬ 
mission to the Reichstag for approval or 
challenge. As in England and the United 
States, the rules were challengeable before 
the ordinary courts, and in addition be¬ 
fore certain “administrative” courts, for 
inconsistency with the statute (they had U) 
be intra leges, or as the phrase would run 
in English and American practice, not 
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ultra virr.s). and for their obedience to the 
processes lor their cication provided in the 
statute.'^** 

France, In Fiance two types of rules 
prevail: rcglernents (simj)Ie rules), and 
rci>lrfnents d’administration puhlique 
(rules of public aciniinistration). Their 
iiunihcr has grown for much the same 
reasons as in other modem states.-^** Both 
are subject to actions lor annulment by 
direct action before the Co7iseil d'kltat, 
or inilirectly before the ordinary cfiurts, 
when their validity is incidental to some 
case in which they arc involved. In the 
T hird Republic the power to make simple 
rules was deemed to have been given to 
the President of the Republic in article 
3 of the constitutional law of February 
*0' 1875: “The President assures and 
superintends the cxetution of the laws.” 
The power is m>w, by auicle 47 of the con¬ 
stitution of attributed to the premier 
—the president of the Council of MimV 
ters. It is a change with some significance. 
The rule uiaking power was, under the 
Third Republic, amply used wdien emer¬ 
gency laws, especially on financial matters, 
were passed to deal with the oft-recurring 
crises. They were unavoidalilc instruments 
of governtnems which were themselves 
unstable and faced with distracted and 
iiKoherent parliaments. Rules of public 
administration are made on the basis of 
specific statutes, by the cabinet. .As already 
observed, the Conscil d'£:tat must be con¬ 
sulted in their drafting. 

I.KGISLATIVE CONTROI. 

OVER THE EXECUTIVE 

We have observed that parliamentary 
bodies were not exclusively engaged in 

Cf. Schlcgell»eiger, Rntionalisierurig der 
Gesetzgehufifr (Ilcrlin, 192S); and K. Dcssaucr, 
Rechij Richtertmn und Ministerial burohratie 
(Berlin, 1928), p. 93 if. E. Jacobi, in Handbuch 
des dcutschen Stuatsrechts (T'iibingen, 1930), 
Vol. IL p. 236 ff.; F. Flciner, Institutionen des 
deutschen Verwaltungsrechts (Tubingen, 
i 9 * 8 L P- 70 ff. 

*‘'Cf. H. Ndzard, tUments du Droit Public 
(Paris, 1931). p. 282; Gaston Jtze, Principes 
G6n6raux de Droit Administraiif (Paris, 1930), 
Vol. 1, p. 3-8 ff.; L^on Diiguit, Traiti de 
Droit Public (Paris, 1923), Vol. IV, p. 006 ff. 


legislation but that their functions were 
mixed. Historical evolution has deposited 
with them what we broadly call the 
“control of the executive.” This control 
is often referred to in English political 
discussion as being quite as important as 
(and some assert more important than) 
legislation, and as making Parliament the 
“grand inquest of the nation.” Broadly, 
this means that the legislature is to keep 
the executive and the civil service within 
lines of policy w'hich it supports. 

Considerable imaginaiion must be ex¬ 
erted to realize how' significant to the 
w'elfare of the nation llie control of the 
executive is. All modern states have as¬ 
sumed an immense range of governmental 
control, regulation over the multifarious 
activities of their many inillions of citi¬ 
zens. In some cases they have proceeded 
lo the actual conduct of widespread, 
strategically plateil, ecotioinic enterprise; 
as the government credit, financing, farm 
and housing activities in the United 
States; the same in England with the addi¬ 
tion of nationalization of the coal, trans¬ 
port, electricity, gas industries, the medical 
profcr.ssion, and the Bank of England; and 
the same in France, with the addition of 
nationulizaiion of coal, transport, bank¬ 
ing, and so on. In all these instances there 
must be added the conduct of the social 
services and the provision of social secur¬ 
ity. The governnients have thus assumed 
the res|>onsibility for vast monopolies. 
They have no competitors. Their oper¬ 
ators are the civil servant.s, who now, at 
hcauqiiarters and in the field, number 
millions. These arc the managers of over 
forty per cent of the nation's income in 
Britain and over twenty five per cent in 
the United States. They are organized in 
complex w'ays in complex departments to 
conduct complicated operations to secure 
lawful ends which are themselves neces¬ 
sarily complicated. Their activities are 
sometimes merely routine, as when a 
postal carrier collects his letters and de 
livers them on his appointed route. But 
they are also crucial, standing at points 
in the social process where a single order 
controls the rights and activities of mil¬ 
lions of men and women. 
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T'he problem of the control of the 
everyday activity of government is the 
cardinal problem of contemporary govern¬ 
ment. 

Now, before we enter into a discussion 
of the extent to which legislatures do now 
control the executive, the meaning of the 
w'ord “control” needs definition. We do 
not mean that legislatures have, or pre¬ 
tend to have, or ought to have, the power 
of continuous intervention in administra¬ 
tion and positive participation in the 
execution ol the law. T'hey do not, in fact, 
do more tlian act as the judge and the 
corrector of the cabinet and its adminis¬ 
trative assistanis. We could show, further, 
that it is almost imjxissiblc to do more 
than tin's (take, as an exaiiijile, their 
financial powers!), and that where they 
confine themselves to this alone, the re¬ 
sult of Joint work of legislature and the 
excculixe is better than where the legis¬ 
lature attempts to interfere more posi- 
tively.^<^ We must, therefore, observe in 
what countries legislatures attempt to do 
more than control, and consider the 
lessons ol that experience. One other 
point. It is not alw'ays necessary for legis¬ 
latures or any controlling body to inter¬ 
vene. T heir mere presence is sufficient to 
establish a standard of behavior for 
ministers and all public career sei'vants. 
Marx declared that a specter was haunting 
Europe: in administrative control it must 
be coiiirivcd that a specter, the legislature, 
shall incessantly haunt executive officials! 
We must give due credit to the influence 
of the simple presence of the legislature, 
to the “silent rhetoric of a look,” How¬ 
ever, this is not all; nor it it enough. 

Debates and Inquiries. Control of the 
executive has the longest history in Eng¬ 
land and very great importance is attached 
to it, some holding that Parliament’s chief 
duty is still what it was before the en¬ 
thusiasm for statute making begun after 
1832. Upon examination of the oppor¬ 
tunities and machinery for control, we 
find that the House of Commons is reason- 
ably but not fully effective. Let us con- 

*0 Cf. J. S. Mill, Representative Government, 
Chap. V. 


sidcr the occasions when the House may 
inquire into the conduct of administra¬ 
tion. 

The first occasion is the debate on the 
king’s sjicech to Parliament (the equiva¬ 
lent of the Continental “ministerial 
declaration”), which occupies soincihing 
like 5 or (i days. T hen a little over 32 
days altogether arc devoted to the discus¬ 
sion of the esiimaies and tuber financial 
matters. Here, as we ha\e pointed out, 
the discussion is not so much on the econ¬ 
omy of the estimates but is rather a 
general examination of the administration 
of the department dcTnanding supplies. 
And finally, we may count about 14 days 
a session (at the utmost) when the motion 
to adjourn the House upon a matter of 
public importance is accepted by the 
speaker and a subject of administration 
ciebateci, or when the government itself 
gives time for tlie discussion of sidrstariiive 
motions on important matters disturbing 
the public mind, scjmelimcs called “votes 
of censure.” Next, we may count 6 days 
debate on the Christinas, Easter, and 
Whitsun adjournments. Altogether, then, 
there arc available nearly 60 days in each 
year when the blouse conrcniiatcs upon 
the subject of adirinistraiionr this is 40 
per cent of the time of the House. 

It is impossible to slate quantitatively 
how much time is devoted in such debates 
to general policy and how much to ad¬ 
ministrative detail. The twe* elements arc 
blended, and the proi>'*rlion of each 
varies from case to case, it can be fairly 
asserted that 110 item of administrative 
rnisnianagcinent can be regarded as im¬ 
mune from pursuit by the House of Com¬ 
mons. It is recognized that what may seem 
to be a detail—c.g., a veteran’s pension 
not paid on time, or a late announcement 
of a rise in the price of cocoa—may in olve 
a profound issue of public policy, general 
administrative \v'eakness, or personal in¬ 
competence. No government can possibly 
resist the House of Commons’ sense that 
something is rotten in the state, or fail, 
then, to offer the time for debate re- 

«rCf. Sir Gilbert Clanij^ioii, McMiioiandiiiii :ind 
Evidence in Third Report, Select Conimittee 
oil Procedure, 194C. 
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quested by the opposition (the leader of 
which is paid to conduct the opposition 
more efhcicntly). A special investigation 
may follow by a select committee of the 
House—as in the case of the disclosure 
of budget secrets, or the leakage of infor¬ 
mation from a government department— 
or a special tribunal of inquiry may be 
set up to make the attendant investiga¬ 
tion. The power of the House of Com¬ 
mons may be regarded as peremptory over 
the administration: ministers bow to it. 
the opposition insists on it, the minority 
in the ranks of the government maneuver 
with it. and officials both dread and re¬ 
spond to its formidable strokes. 

These controls over the administration 
occur in the full session of the House of 
Commons, not in the twilight of commit¬ 
tees. All the members of the House par¬ 
ticipate in a chamber which is the single 
focus of the inquest. (The House of Lords 
has a parallel power of inquest.) 

In addition to the regular order of in¬ 
quest as embodied in the debate on the 
king's speech and on the financial legis¬ 
lation. and in addition to the special 
cKcasions of motions put by the opposition 
on more particular and critical occasions, 
there is another regular form of parlia- 
mentar)' control of the executive—con¬ 
tinuous, everyday, always threatening and 
always occurring. This is Question Time. 

Questions: Rules and Numbers,*^ All 
meTni)ers of the House of Commons have 
the right to ask questions of ministers 
every day of the week except Friday. As 
the House sits Monday through Friday, 
this means that questions are in order on 
four days of the week. This is regular pro¬ 
cedure all the year round when the 
House is in session. There are about one 
hundred and twenty days on which ques¬ 
tions are asked each year. This is the field 
of operations. 

It should be noticed that questions hap¬ 
pen on consecutive days, and regularly. 


This account reproduces part of my paper 
for the Joint Committee on Reorganization 
of Congress. Sugf^estions for Strengthening 
Cotifrress (June, 1946), p. 49 ff. Cf. also T. 
F.iskiiic May. Parliamentary Practices (Lon¬ 
don, 1946), p. 381 If. 


with the week-end interval. The executive 
is under continual surveillance; the 
House is under continual obligation to 
think and interrogate. It is good for both. 
Question time lasts from shortly before 
3 p.M. each day to 3:45 p.m. with a small 
margin—this is slightly less than an hour. 

Each member has the right to ask as 
many as three questions for oral answer; 
he may ask as many questions as he wishes 
for written answer. The limitation on the 
oral questions is in the interests of fair¬ 
ness to all members, to thwart monopo¬ 
lists. Oral questions are “starred," written 
ones “unstarred"—an indication to the 
clerk of the House, which sort is intended. 
The answers to be “written" are pub¬ 
lished, like the oral ones, in the Parlia¬ 
mentary Debates. 

A clear twenty-four hour notice must 
be given to the clerks of the House of 
oral or written questions to be asked. 
Since this means its appearance on the 
notice paper, questions may be answered 
from between twenty-four to forty-eight 
hours after handing in. The speaker or the 
minister may also be approached pri¬ 
vately, by "private notice" by the member. 
This gives the opportunity of raising very 
im|>ortant questions and skipping the 
time limit of notice. It is employed usually 
by a member of His Majesty's Opposition, 
or otherwise especially influential mem¬ 
bers of the House, with due sense of 
responsibility. It is an important safety 
valve for mutters of urgency. 

An average of seventy to a hundred oral 
questions are asked every day; as many 
more are written. The asking member, and 
any members of the House, may at once 
ask supplementary questions on matters 
arising out of the answer just given. It 
is a free-for-all, though the original ques¬ 
tioner is considered by the House to have 
priority. It is clear that the more "supple- 
mentaries" are asked, the less time will be 
available for the original questions re¬ 
maining on the list. Therefore the sense 
of the House keeps in check the supple- 
mentaries—readers of the Parliamentary 
Debates will notice that about three 
supplementaries are allowed. They are 
kept in a pretty terse form—for if they 
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were longer, they would be ignored, and 
the questioner would become very un¬ 
popular. 

The purpose of the supplenientaries is 
simple. For the original question, the 
minister is prepared with an answer, 
which has been formulated for him in 
the first place by his department but in 
which he has probably taken some part. 
But it is the purpose of the supplementary 
either to get additional information which 
has not been given, or, what is usually 
more likely, to pierce underneath the 
minister’s guard and get him to divulge 
any state of afiairs which he would other¬ 
wise not confess. 

It is an excellent short probe. An in¬ 
tense passage-at-anns may occur. Official 
shonconiiiigs may be revealed, and in¬ 
ferred from matching the supplementaries 
with the original answer. Smart ofTicial 
advisers attempt to anticipate the supple- 
meiitaries. T hey someiiiries succeed. More 
often they cannot. The strain on the 
ministers' readiness of mind, and parlia¬ 
mentary improvisation, and the stimulus 
to the hunting instincts of the members of 
the House, tones them all up. T he supple¬ 
mentary may be very revealing. In civil 
life the maxim “Least said, soonest 
mended" is advised; in supplementary 
questions the maxim is, “Most .said, Min¬ 
ister ended!" 

No formal debate follows the questions, 
but a sliort, sharp debate, lasting from sec¬ 
onds to one minute, may burst out on any 
matter of importance. It may lead later 
in the session to a debate if members smell 
a rat. 

The pressure on oral questions is very 
great, and in fact it is difficult to get more 
than about seventy answered per day. 
Those which are not answered orally are 
answered in writing. It has been recently 
suggested that an additional quarter-hour 
be allowed for questions; there seems to 
be a sentiment favorable toward the pro* 
posal, but it has not yet come under 
formal consideration. 

Supplementaries are informally cur¬ 
tailed by the sense of the House, the tac¬ 
tics of the answering minister, the desire 
to get on to the next question—and 


formally, when the speaker decides that 
the business of the House is being re¬ 
tarded. 

T'hough questions may be asked by 
anybody, in fact some fifty or sixty leading 
members of the House manage to get most 
in. Tin's is natural selcciion, and nothing 
sinister. Also, the opposition puts more 
than half the questions, most of them 
by the leaders of the opposition, which 
may one day itself be in office and under 
questioning. But the rank and file of the 
government benches, that is. of the ma¬ 
jority, arc also busy questioners of the 
government, that is, of their own leaders. 

The ]>iaciice of tlie House, as inter¬ 
preted by the speaker, requires that the 
questions be genuinely designed to elicit 
information. They always do; but that 
may not be their intention, and this is 
discussed in a uioinent. 

There is another rule of greater im¬ 
portance. Questions can be addressed to 
ministers only where the subject maMer 
is definitely a minister’s re.sponsibility. 
Thus, matters altogether outside tlie cog¬ 
nizance of government cannot arise. Also, 
the questioner iiiusl be very careful that 
he addresses ti.e question to the right 
minister, otherwise the wiong one will 
address it finally -o the right one, but the 
opportunity of oiai anrwer may be lost 
owing to the delay. The officers of the 
House attempt to avert .siub misunder¬ 
standings. Where questimis are on the 
more general responsibilities oi the gov- 
erniucni—that is, on general past or 
future policy—the prime minister will 
answer. 

Questions are sometimes “plantcir*— 
that is, are asked by a member in arrange¬ 
ment with the minister in order to give 
the latter the opportunity of making a 
statement on a subject wliich he deems 
ought to be imparted to the House. 
Again, there is rothing sinister about this. 
It is a part of useful relations between 
executive and House. 

In order to avoid overpowering strain on 
ministers, who have their administrative 
and cabinet business to attend to, and in 
order to give members of the House the 
chance of directly interrogating ministers 
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and not their understudies, the House has 
accepted a rota of days: for example, ques¬ 
tions on agi iculture and fisheries and com¬ 
merce will come principally on one day, 
and those on foreign affairs, health, educa¬ 
tion, and so forth, on another day. But 
the questions are not all specialized to 
these days. Each day has a mixed bag. 

Force of (luesiions. Every conceivable 
aspect of British government, from a 
minute problem in social services admin¬ 
istration to the whole policy of the gov¬ 
ernment—from little Pedlington to the 
course of foreign and imperial policy- 
may be the subject of C]uestions. Starting 
no bigger than a man’s hand, any ques¬ 
tion may develop into a crackling, intense 
storm, with thunder and lightning, and 
may even lead beyond the question hour 
into a full debate on government policy 
on a later day. 'Ihere is a contingent, 
tense relationship, a kind of menace un¬ 
derneath the purring, which is exciting 
for the lions, for the gladiators, and for 
the public. There is real mental strife. 

Questions are asked in full assembly of 
the House, not in the recesses of commit¬ 
tee rooms. Ihe House, often not fully 
attended, is most fully attended every 
day at question hour. Here is something 
dramatic and something that gives com¬ 
munion. Here is a focus for the grand 
inquest of the nation. 

i'he first ostensible purpose of question 
time is to obtain information. If it is oral 
or written, it is fresh and addressed to a 
specific point. Other government publicity 
in printed form is very full but may not 
answer the daily questions in a man’s 
mind. But the peculiar function of get¬ 
ting information by questions is not to 
reveal the mere facts about government 
activity, but to throw light on the con¬ 
dition of government in daily action and 
in daily preparation for tomorrow's ac¬ 
tion. It therefore has a contemporary and 
anticipatory quality. Members are trying 
to see what is over on the other side of 
the hill—^and to do so early enough to 
influence the government before its com¬ 
mitment is absolute. 

The ulterior purpose of the questions 
is far more important. Question hour is 


part of the apparatus of the House for 
controlling the executive, and for par¬ 
ticipating in the executive’s course of 
action. It is the disciplinary quali*Y of 
questions which is their characteristic and 
most significant mark. Members are trying 
to probe into the activities of the minister 
and the cabinet as a whole, and, behind 
these, the vast rabbit-warren of nearly a 
million administrators engaged in multi¬ 
farious activities. 

The minister is responsible for the ad¬ 
ministration of his department—the de¬ 
partment is kept up to the mark by pres¬ 
sure brought to bear upon him by the 
House of Commons, and the piessure is 
continuously exerted through questions. 
Questions are formulated in a w'ay as to 
suggest blame—that all is not well in this 
branch of public affairs, that there are 
weaknesses to answer for, not merely facts 
to give. 

The minister is not simply giving in¬ 
formation; he is answering an insinuated 
charge. He can answer this charge satis¬ 
factorily only by having his administrative 
department as perfect as man can make 
it. It is for him to vent his feelings on 
his departmental advisers if he is tripped 
up in the course of questions. His min¬ 
isterial reputation with his party, with his 
cabinet colleagues, with his constituency, 
will depend on the showing he makes at 
question time. He is on incessant trial for 
the future of his own career—he is under 
cross-examination by any of six hundred 
members who believe that they could do 
the job better than he can. It is a serious 
ordeal. Moreover, it is a continuous one. 
He might get by with an evasion on Mon¬ 
day, but he is in the ring again on Tues¬ 
day. He may be witty and escape in a gust 
of laughter on Wednesday, but the ques¬ 
tioner may trip him on Thursday. He 
cannot escape all his questions all the 
time. Often members will **gang up" on 
him with integrated questions, so that he 
cannot escape a barrage. 

Effect of Questions. The effect on min¬ 
isters, as all have admitted, is compelling. 
The effect is equally dynamic on the pub¬ 
lic employees who work behind the minis¬ 
ters, especially as the close official advisers 
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attend the House of Commons in an 
ofhcial *‘box" behind the speaker’s chair 
outside the bar, but close enough to 
advise a flummoxed minister at his whis¬ 
pered entreaty. There is an almost instan¬ 
taneous transmission of the galvanic feel¬ 
ing of the House, through the minister, 
through his on-the-spot advisers to the 
thousands of civil servants who execute 
his policy. Woe to those who have failed 
him! 

Questions put day by day for daily 
answering prevent administrative trouble 
or inefliciency from piling up to a point 
where it assumes scandalous proportions. 
The many minor operations make major 
surgery unnecessary. The minister knows 
the mind of the Commons, and can sense 
what the Commons will or will not toler¬ 
ate. If he does not, he will be a parlia¬ 
mentary failure. T'he fact that he knows 
how far he can go is a great assistance 
to him in the assurance with which he can 
run his department. It seems to be a 
very worrying process, and it is; but it has 
the consoling effect that responsibility is 
then shared by the House of Commons. 
Hence, it is not necessary to put off criti¬ 
cisms of administration until they reach 
proportions where only a smashing sensa¬ 
tional and disturbing investigation is 
necessary to set things right. 

Questions have an important bearing 
upon the coordination of the administra¬ 
tion’s total activity. Any evidence that the 
departments overlap or that they stultify 
each other by want of cooperation or 
organizational inefficiency is immediately 
taken up, and the attention of ministers 
called thereto. ('This benefit was not ap¬ 
praised in the section on administrative 
coordination of the report of the Pres¬ 
ident’s Committee on Administrative 
Management.^ 3 ) 

Many questions are not even put in the 
form of asking for information, but in the 
form of ‘Ts the Minister aware . . .?” fol¬ 
lowed by information given by the ques¬ 
tioner. This is nothing but a deliberate 
drawing of the Minister’s attention in pub¬ 
lic to some governmental matter which 


should be put right. It may be an adminis¬ 
trative grievance relating to a pension that 
has not been promptly enough settled at 
the member of parliament’s direct request 
to the minister. Or perhaps it may be 
something which concerns civil rights, as 
in the Savidge case; or intervention in the 
Spanish war; or the badgering of Mr. 
CJiurchill about his policy in Greece; or 
the Secretary of War's threats to Mr. Dun¬ 
can Sandys, M.P.; or uncmploycd-assis^ 
tance regulations. Thus, in the first case, 
the use oi strong-ann niethods by Scot¬ 
land Yard policy; in the second, a con¬ 
tinual barrage of questions about Franco; 
in the third, questions which caused Mr. 
Churchill to change his policy; in the 
fourth, the allegation that the govern¬ 
ment was threatening prosecution of a 
member to prevent disclosures of tlieir in¬ 
effectiveness in providing anti-aircraft 
guns; and in the fifth, discussion relating 
to riots because the unemployment-ccmi- 
pensation regulations had taken no heed 
of the effect in various localities. 

The temper of the House is made mani¬ 
fest to the government. The sentiment of 
the House becomes part and parcel of the 
government’s policy. 

Why then does ihe Go\eninieni take 
notice? Why can it !)e johed? That is the 
crucial issue, of supreme relevance to 
American circu nisi antes. The answer is 
that there is a seamless web between gov¬ 
ernment and the Hou.so of Commons. 
Members of the governmf nt are members 
Oi the House: elected in rhe same way. 
entitled to the same privileges, subject to 
the same obligations, living while it lives, 
losing office when it is dissolved. Without 
a fixed term like the President of the 
United States or of any cabinet member 
he likes to keep in office, the position of 
ministers is dependent on the credit they 
have with the Commons and the country, 
as demonstrated in office under cross-exam¬ 
ination. They hold office because they are 
leading members of their party; they will 
lose it if they fall out of harmony with 
fellow party members to whom they have 
obligations. Their position is not fixed or 
absolute; it is contingent on their showing 
a daily level of quality. The opposition’s 
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only chance of ever getting into office is 
to overthrow the govcriinient at a future 
election, discrediting them to the country. 
Questions may contribute to this. 

No bar separates members from min¬ 
isters. All are members of one body. The 
House has authority over everything, not 
merely legislation; it is master of the ex¬ 
ecutive also. The cabinet are men who owe 
all their credit and strength to acceptance 
by the House of Commons after long ap¬ 
prenticeship as members who themselves 
used to ask questions and thereby show 
their quality. 'I'his is the supreme postu¬ 
late: the impo.ssibiHty of making a divid¬ 
ing line between legislature and execu¬ 
tive in the British constitution 

It will, therefore, be appreciated that 
questions derive especial value from the 
fact they are conducted in the full asscrni- 
bly of the House, in the full light of the 
national day. This is supplemented by the 
fact that many of the ministers, and often 
the prime minister, are in the House at 
question time, all together, one solid 
block, facing the House, infiltrated by the 
House. 

Further, all acute questions get full re¬ 
porting in the piress (and not merely the 
major metropolitan press.) T'his oppor¬ 
tunity to be noticed by the public is a 
stimulus to members to ask searching ques¬ 
tions. 

Ministers must answer questions, and 
in the end must answer them candidly. 
There are saving rules for the "public 
interest," and for the sake of not pr^u- 
dicing pending negotiations, and for the 
internal administration of the national¬ 
ized industries and services. In wartime 
the Speaker is especially cautious to re¬ 
fuse questions which may help the enemy. 
The House allows latitude for withhold¬ 
ing information, but the latitude is given 
in its judgment. A minister, or all min¬ 
isters together, refusing to answer would 
find themselves voted out of office by a 
vote of no confidence. This is an essential 
factor in the situation—the House is mas¬ 
ter of the government; it cannot refuse 
frankly to answer proper questions, and 
what is proper is what the House says is 
proper. 


A question's power over a minister in 
England is equally a power over the whole 
cabinet including the prime minister. Min¬ 
isters take account of that collective re¬ 
sponsibility in their answers; each com¬ 
mits all, and all, therefore, remember each. 
On the cardinal question of main direc¬ 
tion, the prime minister himself will 
answer. 

Proposals to limit the number of ques¬ 
tions to two per member were rejected so 
as to leave freedom to members who had 
enough ideas to ask three. A suggestion 
to increase the time allowed for questions 
was not accepted, because it would trench 
on other business of the House, as well as 
impose further hardship on ministers and 
civil service. The time of notice has, on 
rc*a>mmendation by officials of the Com¬ 
mons and the government, been extended 
from one to two days, on the ground that 
answers can often be soundly prepared 
only after extended fact-finding by cable, 
telegram, consultation, or research, and 
where policy is concerned, after much fore¬ 
thought. It was deemed better to lengthen 
the notice than to force the minister to 
give a superficial answer or ask for defer¬ 
ment. The disadvantage involved in the 
lengthening of notice, that often the ques¬ 
tion will not be answered in the same 
week, ivas regarded as less important than 
the advantage to the House of being able 
to get a well-founded answer, and then 
a fair deal from the administration. 
There is alw^ays the private-notice ques¬ 
tion to cope with matters of uigency. 

What importance the Select Committee 
on Procedure attributed to questions may 
be gathered from its observation: "They 
regard the right to put Questions to Min¬ 
isters as one of the most important pos¬ 
sessed by Members. The exercise of this 
right is perhaps the readiest and most ef¬ 
fective method of parliamentary control 
over the action of the executive." So 
powerful is the influence of the questions 
on ministers and civil servants that min¬ 
isters have sought to safeguard the daily 

Second Report, p. iii; the evidence in this 
report (January, 1946) constitutes a most valu¬ 
able commentary on the practical operation 
of questions. 
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conduct of the nationalized services—the 
Bank of England, the coal industry, trans¬ 
port, electricity and gas, the public medi¬ 
cal service, broadcasting, and so on—from 
close questioning in the House. It is 
feared that their employees would be so 
frightened of making mistakes that they 
would cease to be enterprising.Here, is 
an issue with a history of controversy.'** 
No government can commit the House to 
limit its questions, for the Speaker is mas¬ 
ter of the limits to questions, but there is 
no doubt that the Speaker would l>e 
guided by the sense of the House as led by 
the leaders of the majority.*^ It is my opin¬ 
ion that such important sectors of the 
national life will finally have to yield in 
very large measure to the questioning of 
the House. 

Interpellatiom, The right of interpella¬ 
tion in France was not given by the 194^6 
constitution, but it was deemed to be an 
immediate and fundamental implication 
of the principle of ministerial responsibil¬ 
ity. From the Revolution of 1789 the tra¬ 
dition and practice of a particularly strict 
accountability of ministers has developed 
and gives force to the principle. It is an 
important minority right, and a bludgeon 
wielded over the head of ministers. 'The 
interpellation is a kind of question, long 
and rather querulous, of the nature of an 
English vote of “no confidence,” not like 
an English question. Its purpose is to put 
the government to the trouble of explain¬ 
ing its objects and methods in the particu¬ 
lar branch of its policy and administration 
which is attacked.** 

Any deputy could notify the president 
of the Assembly of his desire to make an 
interpellation, submitting a summary of 

Cf. Debates, June 7, 1948. cols. 1649 ff. 
<«Cf. Lincoln Gordon. The Public Sen/ice 
Corporatioti in Great Britain (Oxford, 193B); 
Sir Arthur Street, The Public Corporation in 
British Experience (London, 1947): Sir Oliver 
Franks, Central Planning in War and Peace 
(London, 1947). 

*^Cf. Herman Finer, “The Central Planning 
Machinery in Great Britain," Public Adminis¬ 
tration Review, Spring, 1948. 

** Reglement, (^ap.XV, for the 4th Republic. 


it. It could be of the greatest width. The 
president next day informed the govern¬ 
ment and the Assembly. On the Tuesday 
afterwards the conference of presidents 
which settled the order of business fixed 
the time for the interpellation by agree- 
ment with the government and the inter- 
pellator. The Assembly could itself fix the 
day if fifty members endorse the interpel- 
lator’s request; this was done without de¬ 
bate on the motion, and after hearing the 
government. Additional interpellations 
could be added to the original one, but 
not after the lapse of three sittings from 
the fixing of the timetable, and never (as 
used to be possible) during the interpel¬ 
lation itself. The government had to be 
informed of these suggested additions and 
had the right to speak on them: the As¬ 
sembly then decided whether they were 
to be admitted. This right of addition of 
interpellations was one of the most famous 
ways of embarrassing a government, for 
often, if it were seen that the government 
was in difficulties, additional troubles 
would be made for it in the mounting 
excitement of the chase. After the inter- 
pellator had started the discussion, it was 
open to any deputv to take part. On the 
ordre du jour of the day which wound up 
the discussion, one intcrpellator, the 
group presidents, the government, and the 
presidents of commission!!, could speak. 
Any deputy who wished could have five 
minutes in which to explain his vote. In 
the heyday of its power it was the govern¬ 
ment which settled whether it was to be 
interpellated and wdien; in the days of its 
weakening the government was obliged to 
accept interpellations which hastened its 
downfall. 

Broadly, then, the ministers were sub¬ 
ject to attack from many directions; in 
19.^5 M. l.aval waK faced with some seventy 
interpellations of an exceedingly mixed 
character as the Chamber opened its au¬ 
tumn proceedings. It is to be expected, 
considering the nature of French depu¬ 
ties, that the government would be se¬ 
verely harassed by interpellations. The 
expectation was, indeed, overfulfilled in 
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ihe I hird Republic.*® The regular day 
lor interpellations was in 1900 fixed on 
the Friday of each week and led to the 
presentation and adoption of the ordre du 
jottr; that is, there were some forty de¬ 
bates a year on interpellations alone. It 
will be noticed from the last few sen¬ 
tences that the deputies tried to find an¬ 
other way of making themselves heard— 
by debating the date of the interpellation. 
I his practice was limited by new rules: 
only minister and interpellator might 
speak; the latter had only five minutes, 
and could raise the matter only at the end 
of the sitting. 

The interpellation was terminable in 
one of three ways—without any vote at all, 
when the incident is simply closed; or by a 
vote upon the ordre dii jour pur el simple 
or by the ordre du jour motive (motived 
order of the day). The first mentioiie<i is 
hardly more than a question. The second 
is a resolution expressing no opinion on 
the merits or demerits of the government’s 
case; it is a reservation of opinion, and 
the Assembly proceeds (asually to the 
next business. Hut a ministry may have 
learned by the tone of debate, and from 
abstentions in the voting, that it is dis¬ 
liked, and many resigned l)ecause they 
were damned with praise loo faint. 'The 
ordre du jour motive is a definite vote of 
confidence in the government or a definite 
withdrawal of confidence. Thus: “The 
Chamber, considering the assurances of 
the Government, is of the opinion that 
the consequences to the mining industry 
have (or have not) been and will (or not) 
continue to be disastrous, passes to the 
Order of the Day.” The negative is virtu¬ 
ally an overthrow of the cabinet. 

Now it was possible for interpellations 
to be joined, and frequently they were. 


Summary (i92.‘|-2ft); 

Interpellations 

No discussion. 4jja 

Discussion for fixing day of debate 231 
Discussion, l ut not resulting in 

ordre du jour . 27 

Discussion leading to presentation 
and adoption of ordre du jour. 152 

Total . 842 


s®Cf. A. Soulier, Llnstahilit^ Ministerielle 
(Paris, 1939). 


with the result that the diverse passions 
of the Chamber were joined and focused, 
culminating in a vote of censure on the 
government. This was a common way 
of defeating a government, and about 
three fifths of French ministries have thus 
fallen. 

What, then, is the significance of the 
interf>ellation as a means of control of 
the executive? First, we must remember 
that it is not only the nature of the inter¬ 
pellation which destroys ministries, but 
the nature of the party system and the 
deputies’ peculiar temperament and views 
of parliamentary rights. These are the 
root causes of the fall of ministries, and 
these have produced the most appropriate 
implement, namely, the interpellation. 

Second, is the interpellation a good 
means of administrative control? It is cer¬ 
tainly a frequent and sharp means, which 
causes ministers constant anxiety for the 
quality and direction of their policy and 
departments. Even where the interpella¬ 
tion is withdrawn and never debated, it is 
a threat, and we have seen that many are 
taken to an i.s$ue. But it cannot be good 
for ministers to be in hourly peril of fall, 
for this prevents them from attending 
with independent mind to the solid and 
long-period merits of policy, shakes their 
confidence, and puts a premium upon 
window dressing. There are some things 
which the deputy or the ordinary memb^ 
of the parliament cannot appreciate until 
he himself is in command of the actual 
administration of a department. To ques¬ 
tion is often enough, with the ultimate 
reserve (not the immediate threat) of a 
right of destruction if the question is not 
properly answered. Interpellations, how¬ 
ever, have been developed rather de¬ 
structively. They too often united factions 
into a temporary and sudden opposition 
only for the purposes of killing a min¬ 
istry, and the main intention was not 
firmly to direct a government which is to 
continue in office, but to mend its ways. 
The system is too harassing when we con¬ 
sider the vast amount which a minister 
must do if he wishes to control his depart¬ 
ment with any firmness and completeness. 
Usually, however (and the figures given 
bear this out), the deputies were content 


[536] 






LEGISLATIVE CONTROL OVER THE EXECUTIVE 


with a really tumultuous oratorical jubi¬ 
lee; they did not mean anything by it, and 
the minister was able to get his Order of 
the Day voted after a general political 
address which concerned itself not very 
much with the details supposedly under 
cross-exam ina t ion. 

[• See Addenda, p. ^59.] 

The Parliamentary Commissions. It has 
been made clear that the commissions have 
so developed as to exert a steady and not 
entirely wholesome pressure on legislative 
work. The truth is that the commissions 
discovered, by accident, an outlet for the 
repressed ambition of the ordinary mem¬ 
ber of the legislature, and have proceeded 
and w-ill proceed to the point where some¬ 
thing forcibly stops them. Their members 
can hardly he blamed for desiring not to 
be merely voting cattle. Their practices, 
however, while they have the effect of 
controlling administration, go too far, for 
they arc neither so continuously inter¬ 
ested nor so closely concerned nor so re¬ 
sponsible as the niinistCT, yet he is liable 
to constant interference and criticism of 
a dangerous nature. 

French ministers complained all through 
the interM'ar years of being subject to 
“twenty legislatures,” that is, the parlia¬ 
mentary commissions, and they were in¬ 
deed excessively put on the rack of ques¬ 
tioning and cross-examination. The public 
benefit was small as the proceedings were 
private. The commissions considered 
themselves to be as important as (if not 
more important than) ministers and offi¬ 
cials, whose time they wasted both at 
sessions of the commission and visits to 
the departments. It may be that the bu¬ 
reaucratization of the French civil service 
was due largely to the bludgeoning tactics 
of the commissions. Ministers could bring 
their officials along to answer the ques¬ 
tions and criticism of the commissions. On 
the whole, French control of the executive 
is too interfering at some points, and non¬ 
existent at others. It is destnictive rather 
than corrective. But a proper fusion of the 
methods of questions of the House of 
Commons and the committee hearings of 
the National Assembly offers a feasible 
way of improvement. 


It is a question of proportion: how 
much to control or not to control? There¬ 
fore it is also a question of temper and 
good sense, as well as institutions. The 
French example of committees (commis¬ 
sions) of the Assembly endowed with a 
pt>wer to exercise administrative control 
has often been commended to English 
students.*^^ It has hitherto been repudi¬ 
ated by leaders of Parliament, especially 
governments in office, on the ground of 
the excessive interference in day-by-day 
policy and the continuum of administra¬ 
tion.*- l*he objections are very weighty. 
But England, like the United States and 
France, may have reached a point where 
the size and importance of the administra¬ 
tive apparatus is so massive that such con¬ 
trol by parliamentary committees, multi¬ 
plying tlie scrutinizing power of the legis¬ 
lature and with expert staffs, may be un¬ 
avoidable. 

Weimar Germany follow'ed the same 
general mode of parliamentary control of 
the executive as France. Questions, how¬ 
ever, “small questions” as they were called, 
had to be endorseil by fifteen inembet*s 
and were answerable either in writing or 
orally during one hour of one sitting per 
week. Interpellatimis needed the endorse¬ 
ment of thirty members and had to be con¬ 
cisely and clearly drafted. Ministers set 
the date of discussivui, and if they refused 
to answer altogether or ior more than a 
fortnight then the Reichstag rould put 
the interpellation on the Order ol the 
Day. The interpellator wa'v permitted an 
explanation of his question, and there¬ 
upon the minister replied. But only if 
fifty members requested a debate did one 
follow. Further, if a resolution was to fol¬ 
low upon the debate, at least thirty mem¬ 
bers were needed to support it, and as 
many members could demand that the 
resolution be examined by a committee 
before a vote was taken. If the interpella¬ 
tions were so many as to endanger the due 
completion of business, the Reichstag lim¬ 
ited the interpellations to special days. It 
will be seen that the German system set 

61 Cf. 'I hird Report, Select Committee on 
rrdiire (1946). 

62 Cf. ihid.^ passim. 
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certain limitations upon the minorities 
which could hold up ministers. The limi¬ 
tations did not appear to be too severe. 
Virtually the rules said that only in mat¬ 
ters wliith were important enough to find 
thirty who c»bjcct could the Reichstag be 
troubled with their discussion, and this 
seems to me to have been more reasonable 
than the Fiendi practice, which though 
ideally splendid and democratic down to 
the meanest of individual members of the 
Chambers, makes democracy a farce by 
stopping publicly beneficial government 
for the benefit of the ambitions and van¬ 
ity of deputies. 

Committees for Recess and Foreign Af¬ 
fairs. The Reichstag committees were also 
continuously in touch with administra¬ 
tion, but by no means so fussily as the 
French commissions. There were two com- 
mitiees mentioned in the constitution 
whose theoretical interest was very great, 
and the experience of which is worth a 
little attention.®* We observed that how¬ 
ever efficient parliamentary control is, 
there is still a portion of every year when 
there is no control at all. For this all min¬ 
isters thank God; and both for the fresh¬ 
ness of mind of the legislators, and their 
visits to their districts, the break in their 
sessions is beneficial. The makers of the 
Weimar constitution provided that a 
standing supervisory committee (*‘to safe¬ 
guard the rights of Parliament’*) should 
function during recesses. Its number was 
fixed at fifteen, and later (1925) at twenty- 
one, and later still, twenty-eight. It^was 
composed of members of the various par¬ 
ties. It did not sit continuously, but occa¬ 
sionally, in the recess. It confined itself to 
the discussion of the most scriotis events 
of the day: e.g., state of emergency in 
Bavaria, increases of salaries in the civil 
service, execution of the law relating to 
the defense of the Republic, financial 
guarantees to certain business undertak¬ 
ings. application of the budget surplus to 
the aid of agriculture injured by storms, 
and various statutory orders of impor¬ 
tance. This seems to me to be an impor¬ 
tant institution, especially as it did not 

s*** Articles 34 and 35. 


worry the government coniinuously. It is 
enough if the government is aware that 
a representative of the legislature is exist¬ 
ent to raise questions where deficiency or 
critical innovation is concerned. It is no¬ 
table that the French constitution of 1946, 
article 12. provides for such an iiuerses 
sion supervisory committee “to exercise 
control over the actions of the Cabinet.’* 
It is the Assembly’s secretariat, elected, as 
we have described, by the political parties 
according to their proportional group 
strength. 

The second committee which found 
mention in the Weimar constitution was 
the permanent I'oreign Affairs Committee. 
Its institution was the direct result of 
German democratic dissatisfaction with 
the secret conduct of foreign relations, 
and of a very common belief that if only 
the people were consulted, war would not 
lightly be undertaken or produced by un¬ 
wise alliances and engagements. This view 
was extensively held, though it is very 
doubtful whether improvement is pos¬ 
sible in the present stage of human greed 
and popular morality and wisdom. How'- 
ever, otie thing is certain: that publicity 
of diplomatic negotiations is the first stage 
in preparing the mind to face the issues 
and so, perhaps, in the long run to change 
the present condition of international and 
domestic political morality. To this end 
the ratification of treaties by the legisla¬ 
ture is a nece.ssary step. America, as we 
have already shown, has both these insti¬ 
tutions. France has both these institu¬ 
tions. In England, the making of treaties 
is still considered by the Conservative 
party to be a part of the royal prerogative, 
not needing ratification by Parliament, 
though this may be permitted, as of grace, 
to discuss treaties, while the Labour party 
submits treaties and presumably would 
abide by a vote of Parliament—yet no 
Foreign Affairs Committee exists although 
many people have demanded it. 

In Weimar Germany there existed a 
standing Committee for Foreign Affairs, 
consisting of twenty-eight members. Its 
sessions were, like those in France and 
the United States, not open to anyone 
else except members of the committee. It 
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sat very often and heard ministers on cur¬ 
rent negotiations, or on events which 
affected or were likely to affect the Reich,^^ 
This meant that at least twenty-eight 
members and their substitutes and parlia¬ 
mentary friends were in touch with the 
march of events, and were able to raise an 
alarm when necessary. Further, ministers 
realized that there was a watchiul com¬ 
mittee. including members of the minor¬ 
ity, which required a good reason lor each 
stage in policy. The committee was often 
faced with an accomplished fact because 
the government negotiators had to make 
binding engagements. (Exactly this was 
complained of by the members of the 
French Assembly’s Foreign Affairs Com¬ 
mittee at various stages of the negotiations 
in May and June. 1947. of the six-power 
agreement rt*garding western Germany.) 
In spite of this, the mere pre.sence of the 
committee and the need to answer its 
questions must have w’orked to influence 
the mind and activity of the ministers. 
The Reich Committee continued between 
parliaments, as well as between sessions. 

American Methods of Controllinff the 
Executive. In the United States the very 
basis of the constitution is that each 
branch of government shall go its sepa¬ 
rate way, and the executive finds no place 
on the floor of the House or the Senate. 
Attempts have been made to make the 
twain meet—in the committee stage of 
bills, and in the steady relationship be¬ 
tween the Congressional leaders and the 
President and his cabinet. Yet these are 
not enough to satisfy Congressmen, or, in¬ 
deed, the actual objective need for Con¬ 
gressional control. Congress has proceeded 
to control (i) by voting the estimates in 
very great detail, (2) by passing many acts 
regulating the departments and their 
functions in profound detail, (3) by dis¬ 
cussing and voting detailed resolutions 
recommending certain lines of policy, and 
Anally (4) by conducting investigations. 

The methods here u.sed have some 
merits and some deficiencies. They are 
overdetailed in matters of personnel, ex¬ 
penditures, and the structure of admin- 

Fr. Poetszch-Heffter, Jahrhuch des dOent- 
lichen Rechts, (Rerlin) XIII, 80. 


istration, and arc not sufficiently broad 
and probing in the dynamic process of 
current activity. They are in annual 
stages: the controlling stipulations either 
occur before administration starts, if the 
statutes contain them—or else they come 
after the year for whicli the appropria¬ 
tions have been made has gone by. It is 
undoubtedly true (1 have seen this from 
the inside) that the anticipation of being 
interrogated exercises a controlling and 
guiding effect on officials and their po¬ 
litical chiefs. This could be improved in 
two w’ays. T he first is by open, public ses¬ 
sions of the committees, for the temper of 
administrative criiicisrn is in the long run 
more reasonable when conducted in pub¬ 
lic. Second, the narrowness of some of the 
committees in scope is to be corrected by 
the recent reductions in the number of 
the committees. 

It will be observed that the United 
States Congress is still w^eak in something 
of the nature of the British sy.stem of pub¬ 
lic cross-examination of current policy. 
The need is met to a small extent by de¬ 
bate in the Senate, and if there is any Jus¬ 
tification at all ff>r its want of curbs on 
debate, it lies in this, that the Senate can 
turn its attention it any time to some 
administrative sc.irnlal, and a propos of 
something else, relevant or irrelevant, 
make knowm its views. But the merits of 
the British question horn—incessant and 
in open forum—are cert:!inly lacking. It 
has often been proposed hat they should 
be supplied. A joint sessnm of the two 
Houses at some convenient time—perhaps 
twice a week—would be of value, and 
should be experimented with. Yet there 
arc drawbacks. The British system is not 
one that merely calls for information. 
Questions are a means of exerting disci¬ 
pline over the ministers and officials, be¬ 
cause an answer is a commitment, and 
to di.scredil the minister is a stage in 
the game whereby the opposition appeals 
to the coming verdict, at the next election, 
of the people against the government. But 
in the United States the chief executive 
could not be interrogated. He would not 
submit to it; he has even on occasion 
ordered his own heads of departments not 


[5S9] 



LEGISLATION 


to give Congress the information asked 
lor, and here the law stands on his side.®* 
None of his cabinet, when questioned, 
could coriiinit the President, and if they 
did not commit the President, much of 
their value would be lost. Hence, the 
cardinal virtue of British questions—that 
they commit the executive—is not avail¬ 
able in the United States system—the 
bc»gey again, the separation of powers.®® 

The characteristic inquisitorial method 
of supervising the cxc'cutive in the United 
States is by Liongressional investigations. 
Congressional investigations appear to 
have no constitutional basis excepting as 
an implication of the legislative power of 
Congress. Whatever the constitutional 
power of Congress, it has certainly cast 
its net of investigation very wide and 
deep, and in some cases (such as the Tea¬ 
pot Dome scandal, or the stock-cxchangc 
scandal, or the Garsson-May and Hughes- 
Mvers war-contract scandals), has un¬ 
masked real villainy, or (as in TV'A) has 
opened up the record and shown the base¬ 
lessness of slander. Yet such a procedure is 
occasional, not continuous; it is cumber¬ 
some, and very slow. When it does come, 
the actual hearings develop almost into a 
prosecuting criminal inquiry, or, as Wal¬ 
ter Lippmann has said, into a **wild and 
feverish man-hunt in which Congressmen 
do not stop at cannibalism.*’ This is a 
grave infliction on ofTicials. Yet investiga¬ 
tions do, occasionally, force officials to 
make a valuable resurvey of their objec¬ 
tives and methods. 

The basic governmental weakness of 
this way of attempting to control the ex¬ 
ecutive is that after report, there is no 
guarantee of improvement at all. For leg¬ 
islature and executive, being separate, 
tend to become hostile, and refuse to lake 
each other in good- faith, and there is 
nothing to remedy this. 

The report of the joint Committee on 
Reorganization of Congress made the very 


wCf. Mr. Truman's statement refusing data 
on loyally. Nriv York Times, March i6. 1948. 

See (or further di.scussion of rhe applicaliil- 
iiy of British question hour to Congress: Her¬ 
man Finer, Sugfrestions for Strengthening 
Congress (June, 1946), p. 49 ff. 


wise proposal (15) that the practice of 
creating special investigating committees 
be abandoned. Instead, it proposed that 
the regular standing comniittees be the 
continuing supervisors of the administra¬ 
tion of the law. with the power of sub¬ 
poena. The advantages of this proposal, 
carried into formal effect by the Act of 
1946, arc obvious and abundant. But the 
special investigating committees have not 
ceased to be appointed. 

7'hc different methods and spirit of 
parliamentary control of the executive 
prevalent in England are well expressed 
in some answers given by the Rt. Hon. 
Mr. Herbert Morrison, then Deputy 
Prime Minister, to questions asked by the 
Select Committee on Procedure in March, 
1946. He said: 

. . . it is perfectly proper and, indeed, to the 
public advantage that Parliament should 
jump in; a short, sharp vigorous debate on 
the adjournment, even for only half-an-hour, 
in which the Government is thoroughly ex¬ 
posed and knocked about, would have a far 
more rapid, beneficial effect than a number 
of meetings of a select committee, the result 
of which may be that the Department may 
become demoralised wailing for the select 
committee’s rcpc»rt, and it might, indeed, 
slow up the procedure of disposal . . . 

But I do say, on the point of exposing a 
scandal, that a row on the floor in my judg¬ 
ment is quicker and the execution of the axe 
against the Minister is sharper than in the 
case of the necessarily more leisurely investi¬ 
gation of a select committee . . . sometimes 
party bias—a sharp vigorous attack—is in the 
public interest, and if a Minister is slipping up 
or something is badly going wrong, the 
quicker he is knocked about with all the bias, 
vigour and energy of which the critics are 
capable, the better. 1 want Ministers always 
in their lives to be apprehensive about these 
potential sharp and vigorous attacks. ’I'hat is, 
indeed, under our Constitution the justifica¬ 
tion for the existence of the Opposition. It is 
a great blessing, and a great advantage always; 
and sometimes a great nuisance. But that is 
what it is for. 

CONCLUSIONS 

This chapter has thrown light on the im¬ 
mense amount of work society has thrust 

6T i hird Report, Questions 3393, 3428. 3430. 
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Upon modern legislatures. They desper¬ 
ately struggle with legislation and the con¬ 
trol of the administrative departments. 
They are oppressed by the small amount 
of time at their disposal, especially if 
they are serious in a desire to mix with 
the people of their districts and to move 
about in the rest of the nation. I'hc legis¬ 
lators need respite from the running of 
small administrative errands to which 
their constituents compel them, most path¬ 
ologically in the government of the 
United Slates. However they may be 
chosen, or upon whatever qualifications, 
their duty indubitably requires them to 
specialize to a high degree in knowledge 
of the apparatus of government in order 
that they may master the methods of 
mastering it and may compel it to be the 
able instrument of a complex society with 
a passion for enduring freedom. It is an 
immense responsibility: so onerous, when 
one looks at the apparatus closely, that 
one wonders how even the small propor¬ 
tion of legislators who do rise to their 
obligations have been able to succeed. 
Above all, in an age of comprehensive 
government activity, involving the future 
as well as the present, the executive ap¬ 
paratus is stupendous in its extent and 
penetration. All the devices we have pre¬ 
sented as constituting the machinery of 
control need repair and rational refine¬ 
ment. Their purpose, methods, and oppor¬ 
tunities need also to be imparted to the 
people, whom they are to help and from 
which they in turn may get much decisive 
support. 

Hence the vital importance of arrang¬ 
ing for open public debate and for ques¬ 
tioning the executive in a procedure 
which is accessible to people and press. 
Legislatures and executives, but the for¬ 
mer more than the latter, have public 
teaching responsibilities. Their debates 
can be consciously made part of the regu¬ 
lar education of the people. (They are, 
willy-nilly.) This does not call for broad¬ 
casting legislative proceedings—for the 
chance of an exciting debate on an impor¬ 
tant topic is hard to measure beforehand. 
It does call, however, for the decision on 
matters of principle in the full assembly, 


or where relegated to committees (which 
should be as limited in use as possible), 
to open sessions there. 

I am led to tlie conclusion that much 
larger parliaments are inevitable necessi¬ 
ties ol the modern state. They need more 
committees, or at any rate enough of 
them, and a representative, which means 
a laiger, numluT of the lc*gislat<irs on the 
committees. If these, then, in the process 
of lawmaking and the control of admin¬ 
istration, engage an excessive amount of 
the time of officials, the answer is that 
some small addition to tlie niimher of 
officials may be rcqiiiml in order that 
their number may be adequate to tlie task 
of answering for thcniselve.s and their col¬ 
leagues to their controllers. This seems 
to me to be only rational. 

DICIATORIAL LEG1SI.ATURKS 

Thkri:: is little point in talking about dic¬ 
tatorial legislatures. There is much more 
point in talking about dictatorial parties, 
and some attention has hec'n given to this 
(p. 302 above). The Reichstag under tfie 
Nazi government was a pure facade, and 
the assembly, whexse members had been 
carefully chosen hv Hitler’s hierarchy be 
fore submission to the electorate, were a 
mere claque to rise and applaud as di¬ 
rected. The Reiihstag could be called 
only by the Fiihrer and the president of 
the Reichstag, Gocring. The laws, by force 
of the Enabling Act of M:.rch, were 
made by the cabinet, w'iihoiit di.seussion 
or ratification by the Reichstag, 

The Soviet Union has a quadrennial 
election of the Soviet of the Union and 
the Soviet of Nationalities. Tliey possess 
the supreme power in everything—law 
and administration. But the effectiveness 
of the Soviet is limited by two factors of 
dominating potency: 

The first is the control of the elections 
by the Communist party, the only legal 
party and the only one that operates prac¬ 
tically.*® Second, the Soviet elects from its 
midst a body called the Presidium. This 
consists of thirty-seven members; its chair- 

58 Cf. p. 255 aliovc. 
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man is the President of the Soviet Union. 
The Presidium carries on the government 
of the Union in the time the Soviet is not 
in session. It is partly a legislative com¬ 
mittee, and partly a cabinet whicli exer¬ 
cises decisive control over the Council of 
Ministers (formerly People's Commissars) 
in their everyday duties of administra¬ 
tion. The Presidium is the continuous gov¬ 
ernment of the Soviet Union in fact as 
well as law. And more so than in law. be¬ 
cause (a) it has the right of making ordi¬ 
nances with the force of law (in fact, this 
is the regular process of lawmaking, leav¬ 
ing out such a law as the one that estab¬ 
lishes the five-year plans); (b) it can dis¬ 
miss and replace ministers, as they are in¬ 
competent or retire, in the intervals of 
Soviet sessions; (c) it can call an election 
if the two assemblies are in deadlock; and 
(d) while the assemblies are not yet 
elected, it exercises power. 

The crucial point is: can the Supreme 
Soviet operate of its own will? The answer 
is **No." For it is convened by constitu¬ 
tional stipulation twice a year by the Pre¬ 
sidium. But the constitution does not say 
when and for how long the Soviets are to 
be convened. In fact, the assemblies are 
called for sessions of something like seven 
to ten days, on two occasions in the year 
at a date that pleases the Presidium—on 
one of these occasions to accept the 
budget!We know enough already 
about the difficulties of lawmaking in 
nations that are far from even approach- 

good illustration for those who do not 
read Russian is in the verbatim report of the 
second session of the Supreme Soviet of the 
U.S.S.R., Augu.st, 1938 (Foreign Languages 
Publishing House, Moscow, 1938). 


ing the U.S.S.R. in the range of their state 
activity to know that this is utterly in¬ 
adequate as parliamentary government, or 
democratic con troll 

The mark of independence of a legis¬ 
lature is whether it can convene itself, re¬ 
gardless of the will of the executive. The 
question hardly arises in the British con¬ 
stitution because of the close correspond¬ 
ence of legislature and cabinet: the House 
is master. In the Weimar constitution it 
w^as stipulated that a petition of one third 
of the membership could get ihe Reichstag 
convened—a valuable provision. In the 
constitution of the Third Republic, the 
chambers met annually in January; re¬ 
mained in session at least five months: 
could be and were convened by the Pres¬ 
ident (equals cabinet) at other limes; and 
above all, could convene themselves if an 
absolute majority of the members of both 
houses required it. In the constitution of 
19^16, there is again provision for annual 
meeting: the total duration of interrup¬ 
tions' of eaci. cssion cannot exceed four 
months; it is thus in continuous session. 
Moreover, when it is not sitting, its 6u- 
reau may convoke the Assembly, and it 
must do so when requested by one third 
of the deputies or by the premier. 7'he 
United States Congress is practically inde¬ 
pendent within the constitution, of the 
executive in the periodicity and length 
of its sessions. In democratic systems the 
legislature dominates the executive: in the 
U.S.S.Pv. in practice, and without consti¬ 
tutional deniah the Presidium domi¬ 
nates the Soviets. Or, in other words, the 
land is governed by the party and the ad¬ 
ministration, while the Soviets say **Aye,” 
with no dissentients and no absentees. 
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Proposals and Devices for Improving 
Democratic Legislatures 


The actual electoral and parliamentary 
process already described presents a pic¬ 
ture vastly dilferent from that drawn in 
the pages of Rousseau and elalmraied by 
democratic writers in the nineteenth cen¬ 
tury. The voter is becoming more than 
formally sovereign and cc^ual: if he is 
free, he is not isolated; if unaided, he is 
not always rational. 

In order to express the changing pres¬ 
sure of shifting interests, diverse and com¬ 
peting even within each man and woman, 
legislative assemblies are guided by all 
sorts of advisers and deliberative bodies. 
Advisory committees, commissions of in¬ 
quiry, economic councils, and the ‘*lobby’' 
exert influence on cabinet and civil serv¬ 
ice. To judge the efficacy of this concourse 
of representative institutions, we must 
consider it as a single operating complex. 
It is not as yet well systematized, but cer¬ 
tainly year by year the parts, old and 
new, are fitted together more rationally. 

Yet there are defects, the chief of which 
are brought to light by (a) the theory of 
guild socialism; (6) discussion of the na¬ 
ture of the electoral system; (c) the prob¬ 
lem of direct legislation; and (d) the 
problem of the compulsory vote. 

GUILD SOClAT.fSMl 

Guild socialism is the product of two 
streams of thought: socialist and demo- 

I Cf. G. D. H. Cole, Social Theory (London, 
1920) and Guild Socialism Re-Stated (London, 


era tic. These together propose a state in 
which there shall be at once strict com¬ 
munal cuntiol of priKluction and distribu¬ 
tion and yet extensive self-determination. 
The theory of its j>olitical machinery re¬ 
volves around the defects of representa¬ 
tive government. 

The Theory and its Defects. It is alleged 
that the central fallacy of representative 
government is the belief that the repre¬ 
sentation of one person’s will by another 
is possible. The will is too comprehensive 
and too subtle in its multitude of com¬ 
ponents to permit of representation 
(Thus, originally Rousseau; thus, of re¬ 
cent years Cole and Webb.*) But if gen¬ 
eral representation is impossible, then a 
territorial system of representation of 
equal voters in their districts based upon 
it must be defective. How. in fact? The 
electoral issues submitted by the parties 
must be superficial, as empty as they are 
extensive. They must be dealt with cen¬ 
trally. They must be a confused multi¬ 
plex, upon most elements of which the 
electors must necessarily be ignorant. Fi¬ 
nally, the argument runs, the central leg¬ 
islature cannot treating all citizens 
uniformly instead of diversely. Such a 


1920); G. C. Field, Guild Socialism (London, 
192(0: W. Y. Elliott, The Pragmatic Revolt 
in Politics (New York, 1923); and F. W. Coker, 
Recent Political Thought (New York, 1934). 

2 Sidney Webb, A Constitution for the Social- 
ist Commonwealth of Great Britain (London, 
1920), Introduciion, p. xiii ff. 
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iictuall^ based on territorial con¬ 
stituencies in which, in fact, there is no 
real coininuniiy ol Iceling or will since, 
ihougli people live in the same neighbor¬ 
hood. they pursue very ditteient interests. 
What, in lact, is there to bind the in¬ 
congruous, and olieii hostile, residents ol 
any little area you like to take into a con¬ 
stituency? V/hat unity is there which can 
be said to be representable? These critics 
answer, “Nothing.” 

Now this criiicisin of representation is 
true enough for actual developments in 
representative goveinineiit since Rous¬ 
seau's time to make it, as a pra< tical criti¬ 
cism, rather iinmaierial. To temper cen- 
trali/ation tlieie is lotal self governiiient; 
to avoid legal uniiormiiy there is the 
flexible application of statutes by rules 
and orders made by the administration, 
whether in the central or local bureauc¬ 
racy or through administrative tribunals, 
before which the interests concerned are 
represented. Jn most government depart¬ 
ments there are councils composed of ex¬ 
perts and representatives of relevant or- 
giini/ations with consultations, or confer¬ 
ences, or hearings, or “adversary” hear¬ 
ings. Agents are elected to the legislature, 
appear before legislative committees, ne¬ 
gotiate with the cabinet and bill drafts¬ 
men. All these formal agencies of decision 
take no decision before previous discus¬ 
sion of their intentions with the pro¬ 
ducers, consumers, and cultural organ¬ 
izers. Political parties themselves are con¬ 
stituted by negotiation with certain 
groups. 

If account of all this i.s omitted, the 
nature of modem representative institu¬ 
tions is gravely misrepresented. It may be 
rejoined that only exaggeration can pro¬ 
duce desirable reforms. But this is only 
partly true, for in the exaggeration itself 
there necessarily exist the germs of serious 
mistakes. The fascist regime in Italy was 
based, so far as theory is concerned, upon 
criticism of representative Jemocrary anal¬ 
ogous to guild-socialist criticism, and nat¬ 
urally what was deemed to be its most 
powerful pillar was precisely it.s most 
faulty one, namely, the portrait of Rnus- 
seauite “free” and “equal” abstractions 


unqualified by all the actual devices of 
modern guild socialism.* In Mussolini’s 
Italy I have shown how the fascist system, 
by instituting twenty-two corporations as 
the “representative” elements, really di¬ 
vided the land into twxnty-two occupa¬ 
tional parties—or tended that way. Also I 
demonstrated that the corporations were 
not allowed to will the lawsi the inte¬ 
grating will w'as Mussolini and any cronies 
he cared to consult. The coq>orative or 
guild socialist system is defective as an in¬ 
tegrating scheme of society, and would 
break the minimum foundation of perma¬ 
nent interests, the creation ol centuries. 
The corporative slate worked under the 
threat of coercion by the integrating ele¬ 
ment, the Fascist party. Wuhout dictator 
and dictatorial party the corporations 
could not march together. 

If the princ iple of government by con¬ 
sent of the governed is accepted, and if 
that con.sent is admitted to be shown in 
free elections, then the inicgr.ating will of 
the nation so v merges from election. If an 
integrated will is desired, it is most likely 
to be achieved on a territorial basis in 
which -.ach electoral district assembles the 
voters, who are on principle regarded as 
equal. This is, at any rate, the principle 
winch divides citizens from each other 
least; and indeed, it can be argued that its 
appeal to equality and its frown on per¬ 
sonal and social and economic differentiae 
of any kind encourage solidarity. Within 
the operation of this principle, it is then 
possible to make many subordinate con¬ 
cessions to the differences of corporate in¬ 
terests among men and women, and to 
allow for their representative influence. 
But once the territorial idea of represen¬ 
tation is denounced, and once corporate 
occupational representation is put in its 
place, there arises the insoluble problem 
of proportionately representing the cor¬ 
porate bodies. The problem is insoluble 
by voluntary agreement of the corporate 
bodies, because they will not accept repre¬ 
sentation according to their mere num¬ 
bers. Each industry or occupation or pro- 

8 Herman Finer, MussolinVs Italy (New York, 

1956). 
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fession regards itself as socially and eco¬ 
nomically important beyond its simple 
numbers. It speaks of its production for 
the nation, its value as a component of 
national wealth, or (if they are d(x:tors, 
let us say) of its basic importance as the 
foundation of all national well-being. 
'I'hey attempt to substitute a calculus of 
value for the simple arithmetic of men as 
men. 

'I his so-called occupational or func¬ 
tional representation is socially and po¬ 
litically divisive if it is sovereign in the 
power to make law', because its animating 
spirit begins with the idea of differences, 
and not, as docs the idea of territorial 
representation, with the idea of the equal¬ 
ity of citi/ens. It confuses inteiests with 
will. Tlieiefoie occupational or functional 
representation can succeed only where it 
is subordinate; and it can be subordinate 
either to the democratic ally expressc^d will 
of a free electorate, guided by political 
parties, c^r to a dictator. In Mussolini’s 
case it was to a dictator. His thccjrists 
asked me why Kngland had not insti¬ 
tuted the system of guild socialism (to 
them, the “corporate state”) when Eng¬ 
land had been the originator of the theory. 
The answer w^as that Parliament w’as su¬ 
preme, based on the freely expressed will 
of the people as equal citizens. Fascist 
Italy had abedished a free and equal elec¬ 
torate as the political will of the nation— 
hence the corporations could flourish, but 
still only as advisers, while the dictator 
alone willed their comparative ratios of 
representation. 

Experience with economic councils 
(Weimar Germany and France) also dem¬ 
onstrates the truth of a corollary of this 
view, as we shall see presently. Serious 
difficulties had to be overcome in the 
apportionment of members for each 
group, and even when an arrangement 
was secured, hardly anyone was satisfied. 
Now, these fierce collisions occurred in 
bodies not with a power of final decision 
but simply with a power of consultation. 
Whether or not any of these bodies weic 
in the majority in the economic council, 
their views were put before the public 
and ultimately modified by a Reichstag 


or Chamber elected by territorial con¬ 
stituencies. Is it really conceivable that 
one could find even a temporary solution 
if the Guild Congress were a sovereign 
body?—if it handed down binding deci¬ 
sions and not mere expressions of opin¬ 
ion? The search for a numerical formula 
would surely end—as it threatened in ac¬ 
tual experience—in a decision that since 
no ultimate test of the social value and 
conceit of each occupation could be ob¬ 
jectively established, the only permanent 
peace-giving formula is: equal and uni¬ 
versal suffrage to a common legislature: 
that is, the present system. Further, the 
assumption that men are so much more 
interested in the allairs of their occupa¬ 
tion than in others is not borne out by 
analyses of voting in their occupational 
councils.'* Recent studies have shown that 
a terrific amount of effort and attention 
to technique are required to get employers 
and employed to mind their own business. 

The real difficulty, of course, is the 
management of a vast state which inte¬ 
grates thousands of different personal, 
local, and syndical interests. It is not sol¬ 
uble by disintegration and the consequent 
encouragement of guild conceit and self¬ 
ishness (have we not all an interest in the 
prevention of corporate and personal 
abuse of possessions and cultural values 
as well as in a post facto correction of 
them?). But it is soluble by integration 
first, and then devolution—legislative and 
administrative—and always by consulta¬ 
tion of the associations and localities. In 
the center of the integrative process are 
the communities we call political parties, 
and legislatures, and the conception of 
the numerical equality of citizens. Only 
tliose who are presumed to be equal will 
express themselves freely and accept the 
final decision; only those who are denied 
their claims to superiority will listen and 
obey. The present system, put into the 

♦ Cole has handsomely thrown over the theory 
cif representation he once held—cf. The Next 
Ten Years (London, 1929), p. 158 If.—largely 
through a growing disbelief in his former 
theory that representation was the supreme 
good, and that representation must be 
ubiquitous. 
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form of the accompanying diagram, gives 
a good idea of the integration of, and 
mutual influence in and outside, the 
classical conception of representative gov¬ 
ernment, and shows grajjhically how in¬ 
stitutions have been created to overcome 
the chief defects announced by critics. 
(Yet. as we have amply seen, there is much 
room for improvement in the present 
system.) 


riot decree of 1925, but raised to 173 in 
the law of March 19, 193®“^®^*® based 
on delegates from the various occupa¬ 
tional groups. Without entering into any 
great detail, this must be said of these 
bodies; 

First, the ReichwirtschaftsraV, Though 
the government and the Reichstag were 
required to consult it before the intro 
due tion of laws of fundamental social anti 
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Economic Councils: Germany and 
France. Weimar Germany and lliird Re¬ 
public France attempted to steer a course 
beyond territorially based legislatures to 
include corporate assemblies: the former 
in the Reich Economic Council {Reich- 
wirtschaftsrat) and the latter in the Con- 
seil Economique National. 

The former, based upon article 165 of 
the Weimar constitution, was an assembly 
of 3C0, later 200, formed by (1) delega¬ 
tions from employers and (a) employees 
of the occupational organizations, repre¬ 
sented after a long process of cantanker¬ 
ous bargaining by numbers settled by the 
government, and (3) a group of govern¬ 
ment-named experts and coiisumers' rep¬ 
resentatives, to act as a balance. The lat¬ 
ter—a body of 47 according to the Her- 


econornic importance, they very rarely did. 
Nor did the departments often ask for its 
advice. As soon as it came to speak as an 
assembly, it acquired parliamentary pre¬ 
tensions, and therefore was too much a 
rival of the Reichstag. Therefore it re¬ 
stricted itself to committee operations, in 
which its advice was technically good. But 
it split up into employers', workers', and 
consumers' groups for operation and vot¬ 
ing, so that a blended policy was not ob¬ 
tainable from it. Hence it was cold-shoul¬ 
dered by everybody, particularly by the 
Reichstag, which was jealous, and there¬ 
fore by the government, which was de¬ 
pendent on the Reichstag, It soon lost in¬ 
fluence. A parliamentary assembly, elected 
by the people, believes it is unteachable as 
an expert on what the people want and 
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need. It is. Hitler abolished ihc Reich- 
unrlschaftsrat.^ 

The scope of ihe Comeil National 
Econotnique was, according to article i: 

tlur study of prohlrnis affecting tlir national 
c'cunoniv, giving opinions on govcTnincnil 
and private nieniher bills when so rectuested. 
c'\ 3 ntiiiing inc'thods by which such bills may 
best be* adininisicrt'd, and proposing measure's 
for iftc* c'omrol and organi/ation of production 
and ext hange. 

'The prime minister or his deputy was 
chairman. 

In the thirteen years of its existence*, the 
council was useful in making wide-ranging 
siudic's and in advising government de¬ 
partments. It. like the Reirhivt rise haft srat, 
worked ihr(.>ugb committees. 'Fhe French 
government was obliged to submit to it 
bills of economic and social naiiit c, and ic> 
rcjjort to it within a month wdiat action 
had been taken on the councirs recom- 
uiendaiions. It prepared and adopted 
many reports on pioblems such as lions- 
ing, the economic ecjuipinent of the na¬ 
tion, transport, foodstuffs, collective-bar¬ 
gaining contracts, and agricultural |X)licy. 
It is possible to truce a causative influence 
of the council on the law on transport of 
1934, collective-bargaining con¬ 

tracts and the forty-hour week of 1936, 
and, possibly, on the Monnet planning 
policy for capital equipiiient develoj>ed 
after World War 11 . Its recommendations 
to the governmem have, on recjuest, in¬ 
cluded those on French port facilities, re¬ 
frigerated storehouses, air routes to the 
East, public works, and the Commerce 
Exchange. 

The Chamber of Deputies overcame an 
early jealousy of the council. It is note¬ 
worthy as a iribiiie to belief in its effective¬ 
ness as an adviser ® that (he constitutions 
of 194C and 1958 included an Economic 

* Cf. Lindsay Rogers and W. Dittmar. "Die 
Rcidiwirtschaft. De Mortuis . . Political 
Science Qtiarteriy, December. 1935. 

•Cf. G. Cahen-Salvador, "Le Cxmsci! Na¬ 
tional Econotnique,’* in Rexnir du Droit So- 
dal, Septcmber-Ociobcr, 1946; and L^on 
Jouhaux, "Lc R 61 c du Conscil j^conomiqiic,” 
Revue Fran^aise du Travail, August, 1947. 
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Council, and this with little debate, as a 
matter of course. 

The Economic Council was established 
by the constitution ^ of 1946 (it has been 
renamed Economic and Social Council 
in 1958) because the Third Republic's 
Etonoiiiic C'ouiicil, though finally well- 
founded on the law of i93f), did not there¬ 
by acquire a status of clear and significant 
influence in relationship to ilic Chamber 
of Deputies and the Senate. Title X, art. 
69-71. of I be const it 111 ion of 1958 pre¬ 
scribes: 

'Ihe Ecuiioinic and Social C.ouiu.iL con¬ 
sulted by the (io\ trnment. give.s its opinion 
on Ciovcriiinent bills, draft ordinances and 
decrees, as well as on jjrivaie iiiembcrs’ bills 
which arc submitted to it. 

'The Economic and Social (>>uncil may also 
be coti.suhed by the Cioveninieni on any prob¬ 
lem of an c'conomic or social tharac ter affecting 
the Republic or the (lomniunity. All Govern¬ 
ment )>lans and outline law*s of a scxial or 
c'coiicunie character are siibmined ic) it lor 
advice. 

An ordinanc'e of December 29, 1958, or¬ 
ganizes the Council, along the same lines 
than the Council of the Fourth Republic.® 
.According to this law, the Economic 
Council is competent to examine bills of 
an economic and social character, exclud¬ 
ing the budget and international treaties 
of an economic and financial kind, which 
require the approval of the National 
Assembly. 

It will be observed that the status of the 
council is clearly consultative in this chief 
sphere of its competence. It cannot force 
a governinent to decide to consult it. In 
194G. there w*ere some members of the As¬ 
sembly who urged that the Council should 
have compulsory jurisdiction. But this 
idea w-as rejected on the ground that the 
Economic Council would then be "cor¬ 
porative” in character—that is to say, it 
would have a part in sovereign legislative 
power, or to pul it in other words, would 
be a part of the will-organization of the 
nation rather than merely a thought- or 

’ Cf. Seances de la Commission de la Constitu¬ 
tion: October 21. 1945. 66. 222 if; 741 ff; June 
2. 1946, pp. 58 if. 463 if. 680 if, 770 ff. 

» Law of October 27, 1946. 
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interest-organization.® The rapporteur, a 
socialist, pointed out that to have ac¬ 
corded to the Economic Council an oblig¬ 
atory status would have meant the gravest 
submission of the agenda of the National 
Assembly to the Economic Council, since 
all laws have more or less an economic, 
social, and financial aspect. 

The law goes on to say that the Eco¬ 
nomic Council may be asked for advice on 
drafts of simple decrees (rules and regu¬ 
lations) and of rules of public administra¬ 
tion concerning the national economy. It 
must be consulted during the drafting of 
rules of public administration made in 
application of the laws which have been 
submitted for its advice. It may itself un¬ 
dertake the examination of c*conomic, so¬ 
cial and financial questions, and for this 
purpose conduct the necessary inquiries, 
and in conclusion put forward opinions 
and recommendations. 

The Economic Council gives it.s counsel 
on the Plan,'® and the bills and questions 
on which it is consulted by the govern¬ 
ment; on bills submitted to it by the 
National Assembly and its commissions; 
or on bills which it itself takes under 
advisement. It is limited in the time al¬ 
lowed it for such consideration to twenty 
days, or to the time set by the body re¬ 
questing advice. Its opinion on rules of 
public administration arising out of law 
which it has considered must be given 
within thirty day.s. 

We have already suggested that the pro¬ 
cedure of the National Assembly has 
provided for the interweaving of the work 
of the Economic Council and the opera¬ 
tions of the .Assembly and its commissions, 
and the law on the council further pro¬ 
vides that the opinions of its minority as 
well as its majority .shall come to the ear 
of the Assembly. Its recommendations 
must be printed and disseminated among 
the deputies, and must be read out be¬ 
fore the opening of a debate in the As¬ 
sembly. Furthermore, if the competent 
minister or commission wish it, the rap¬ 
porteur of the council can participate in 

^ Dibats parlimentaires, October 3, 1946, p. 
4372 ff. 

'^'Cf. below. Chap. 24. 


the Assembly's debates in order to put 
forward the views of the council. 

Finally, at the request of the parties and 
of the interested ministers, the Economic 
Council can be seized with any question 
relative to economic and social disputes 
and may eventually play the pan of ar¬ 
biter. 

of the interested ministers, the Economic 
council, there occurred hot disputes of 
the order already mentioned of the Wei¬ 
mar Reichwirtschaftsrat: that is to say, dis¬ 
putes about the nature of the constituents 
and the ratio of representation. It was 
desired not to set up a competitor to the 
National A.ssembly, which must l>e and 
remain the central sovereign body in the 
government. It was not desired to dupli¬ 
cate the many diverse consultative bodies 
which advise the departments, though 
whenever the Economic Council wished 
to bring them into its proceedings it 
would be able to do so. It was not desired 
to gather together a body of diverse no¬ 
tables who would be little more than 
honorific additions to it. Nor was it sen¬ 
sible to stuff the council with every pos¬ 
sible repre.sentative of every possible in¬ 
terest in the country. In other words, 

The commission preferred the conception of 
a council with inter-professional recruitment, 
less packed, but more synthetic in its structure, 
as well as strongly articulated, and above all 
not running the risk of appearing ... as an 
economic hold-all welcoming in its precincts 
representatives not infrequently honorific. 

The Economic Council contains 205 
members who are appointed thereto for 
five-year terms. They are thus distri¬ 
buted: 

(1) 45 nominated by organizations most 
representative of workers, employees, offi¬ 
cials, technicians, engineers, and man¬ 
agers; 

(2) 22 representatives of industrial en- 
terpri.ses among whom: {a) 6 from na¬ 
tionalized enterprises, (b) 14 representa¬ 
tives of private enterprises, among which 
a distinct and proportional representa- 

" Pronteau, rapporteur. Dibats, October 3, 
>946. P- 4370. 
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tion is assured to big, small, and medium 
enterprises; 

(3) 9 representatives of commercial 
enterprises, among which a distinct and 
proportional representation is assured to 
small commerce; 

(4) 10 representatives of artisans. 

(5) 4® representatives nominated by 
the most representative agricultural or¬ 
ganizations, of whom 5 must be from the 
cooperatives. 

(6) 15 persons qualified in the econo¬ 
mic, social and cultural fields. 

(7) 15 representatives of social activi¬ 
ties, chosen, in particular, among repre¬ 
sentatives of cooperatives, health and 
family associations, etc. 

(8) 7 representatives of miscellaneous 
activities, such as tourism, etc. 

(9) 2 representatives of the middle 
classes. 

(10) to persons qualified for their know¬ 
ledge of overseas economic and social 
problems. 

(i 1) 20 repre.sentalives of social and eco¬ 
nomic activities of Algeria and the Sahara. 

(12) 10 representatives of economic and 
social activities of overseas territories 
and of Martinique, Guadeloupe, French 
Guiana and Reunion. 

All the foregoing delegates are nomi¬ 
nated, for each category, in part by pro¬ 
fessional organizations which are most 
representative, and in part by the terri¬ 
torial groupings of chambers of commerce 
and chambers of professions. 

It should be observed that the only cate¬ 
gory which is not designated by a con¬ 
stituent group is that of the intellectual 
workers. It was proposed, but rejected, 
that these should be designated by asso¬ 
ciations, universities, or scientific acade¬ 
mies. They are nominated by the govern¬ 
ment. 

Ministers, undersecretaries of state, and 
commissioners named by the government 
have the entree to the Economic Council 
and must be heard when they request it. 
Members of Parliament may attend the 
sessions of the Economic Council. The 
presidents and rapporteurs of the parlia¬ 
mentary commissions may attend the .ses¬ 
sions of the council's commissions. 

The Economic Council is mistress of its 
own procedure, and may conduct its dis¬ 
cussions in open or closed session. The 
suggestion that it should regularly hold 


public sessions was combated by the rap¬ 
porteur, who disclaimed any intention to 
reduce the public impact of the council 
but drew attention to the observations of 
M. Cahen-Salvador, the sccretary'-general 
of the Economic Council of 1936.’® Since 
these are .so similar to those expressed in 
relationship to the privacy of the .sessions 
of the Reichswirtschaftsrat, not a priori 
but after experience, they deserve quota¬ 
tion:*® 

How is it possible not to be anxious about 
the conscfpjences of debates carried on in 
public? 

The atmosphere of the Assembly may be 
changed thereby. Fhc cordiality of relations 
encouraged by closed sessions risks attenuation 
or disappearance. Attitudes of command 
would replace frank explanation. Instead of 
precise di.scussion, r>ratorical tirades would 
reign. Members would seek less to convince 
than to parade, less to dissipate misunder¬ 
standings than to entertain them in order to 
draw advantage from them, less to discover 
motives for reconciliation than to display the 
reasons for disagreement. 

Public deliberations followed with passion 
by interested listeners, spied on with a mali¬ 
cious vigilance by opposition newspapers, 
would soon assume, especially in a nation fond 
of eloquence, a spectacular turn. Words would 
take precedence over action. 

The suggestion that the commissions of 
the Economic Council might take the 
place of the consultative bodies within the 
departments was rejected as mixing differ¬ 
ent functions. These were more special¬ 
ized in composition and had a different 
and narrower purpose than the commis¬ 
sions of the Economic Council. 

The composition of the Economic 
Council does not duplicate that of 1936, 
but is very similar to it. 

We may conclude with the rapporteur's 
characterization of the Economic Coun¬ 
cil's function: 

The increasing complexity of economic prob¬ 
lems. the extreme importance of their .solu¬ 
tion for the rebirth ^of the nation, and the 
technical knowledge this requires, establish a 
duty for government and Parliament alike of 
.surrounding thcm.selves with all the qualified 
advice necessary for the sound utilization of 
all the material resources of the country. 

12 From article cited, p. 307. 

^^Difbats, October 30, 194b, p. 4374. 

October 2, 1946, p. 4711. 
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Placed by the side of the *\ational Assem¬ 
bly, tiie Lcoiioinic Council is called to piny a 
part of the first irapoitaiice through its ad¬ 
vice. It will enlighten it. orient it, atul guide 
it in the discovery of tiie best solutions. And, 
concerning itself with very diverse problems, 
the Council will also ex})iess to the govern¬ 
ment the opinion of men who most usually 
taking a practical part in production, will 
bring along with the fruit of their special 
experience a desire to contribute to the co¬ 
ordination of the economic forces of the 
country. 

One of the ideas leading to the creation 
of the Conseil Economique was, according 
to M. Cahen-Saivador, the desire—and 
certainly the need—to ovcrcoine the spe¬ 
cialization of the government depart¬ 
ments. His own words are very revealing, 
since he w-as not only the secretary-general 
of the prewar Conseil, but he was by pro¬ 
fession president of a section of the Con¬ 
seil d’etat, that is, the supreme organ of 
administrative leadership. He said: 

Who does not sec that each government de¬ 
partment, having a defined sphere of power, is 
naturally inclined to make itself not only the 
interpreter but also the advocate of the de¬ 
mands of the professional groups which are 
within its province—and that the ministers, 
in their turn are—by inclination towards easy 
solutions, the fear of risks and conflicts, or 
the quest of popularity—very much readier 
to support the demands of their administrative 
clients than to discuss their rightfulncss. 

The potential value of such economic 
representative bodies is indubitable. Yet 
it is imperative that they should never be 
regarded as more than advisory, since no 
one would wish to confuse the line of the 
elected representative body’s responsibil¬ 
ity for policy. Nor must such an economic 
council trouble the pride of the popular 
assembly. It is necessary, though difficult, 
to arrange the timetable of legislation and 
debate in such a way as to take advantage 
of the timely advice of such councils. And, 
as the experience of the French Economic 
Council of 1936 suggested, much may be 
gained by deputing officials to sit with 
the councils and their committees.' 

Advisory Bodies in Britain and the 
United States. In British practice, consul¬ 


tation with economic and social groups 
occurs by direct contact between them and 
the executive and the legislature, and by 
the use of devices like the royal commis¬ 
sions of inquiry. In view of the success of 
these methods, it has proved unnecessary 
to provide an additional advisory body. 
The channels of consultation are so much 
more closely connected with the executive 
than the legislature that they are further 
examined in Chapter 23 on the British 
cabinet. 

In the United States, the nearest ap¬ 
proach—and a valuable one at that—to 
an extraneous, unelectcd advisory body 
was the National Resources Planning 
Board. Its composition and appointment 
were markedly different from ilic counsel¬ 
ing agencies already disnisseci: it Itad a 
board of several departmental political 
chiefs, an advisory committee of three “ex¬ 
perts” from outside, and a professional 
staff of full- and part-time researchers. It 
was an adviser to the executive, and, 
through its reports, a mentor of Congress 
and the public. But except for its postwar 
reconstruction reports (especially that on 
Work, Relief, and Social Security), its 
counsels were of very long-range outlook 
and of basic, scientific-research character 
(e.g., Technological Trends), rather than 
concerned with more immediate policies.^® 
Nevertheless Congress regarded it with 
hostility: it might have outpaced the mem¬ 
bers of Congress in intellectual ability 
and public-spirited forethought. Congress 
abolished it. In so far as its functions sur¬ 
vive—and certainly the need for its func¬ 
tions is still pressing—they have been as¬ 
sumed by the Bureau of the Budget and 
the research units of other executive de¬ 
partments. So long as Congress hears all 
interests in honestly conducted committee 
procedure, and so long as it is expertly 
staffed, this will suffice. But the executive 
branch still need.s its own omni-depart- 
mental and especially omni-interest con¬ 
sultant body or bodies; for the executive 
has a vital legislative as well as politico- 

Cf. J. D. Millett, The Process and Organiza¬ 
tion of Government Planning (New York, 
1947), especially pp. i37‘f>2, for a thorough 
gifted analysis. Cf. also Chap. 26. 


Loc. ciL, p. 302. 
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administrative contribution to make also. 
In part, the need is filled by the Council 
of Economic Advisers, a body of three ap¬ 
pointed by the President, as required by 
the Employment Act of 1946. The act re¬ 
quires Congress to receive the council's 
regular sessional reports for study and to 
consider them in a special joint commit¬ 
tee. 'rhis arrangement also is discussed 
further in Chapter 26 on the American 
presidency. 

tLKC/IORAL SYSTKMS 

Now we liavc given reasons for doubting 
whethe'; there is ever likely to be a repre¬ 
sentative system which does not depend, 
in the principal, decisive resort, upon de¬ 
cision by a majority of members repre¬ 
senting the citizens as equal. Indeed, we 
are certain that in the long run there is 
no ()ther alternative. J'hen the question 
immediately arises how best can one at¬ 
tain exact representation. 

Establishing the Constituency. The 
ideal system—that is to say, a system hav¬ 
ing exactness of representation as its only 
object—would be iliat in which the whole 
nation was taken as a single constituency, 
where lists of candidates for the whole 
number of members of the legislature 
could be presented and advocated by any¬ 
body. Such an arrangement, if it could 
be organized, would provide an exact re¬ 
flection of majority and minority groups. 
But its defects are not only senou.s, they 
are actually destructive of the values most 
people want from representative govern¬ 
ment. Because it presupposes a national 
campaign, it centralizes authority in the 
party machine to organize the issues and 
conduct the campaign. It permits the least 
degree of local and personal adaptation of 
the candidates. It abolishes by-elections. 
It makes the contact between voter and 
program immediate, when what is needed 
is the mediation of a candidate between 
the two, so that he may explain the pro¬ 
gram to the voter and modify it after ob¬ 
servation of the voter's reaction. 

In default of this arrangement, what is 
to be adopted?—the division of the coun¬ 
try into constituencies sized according to 


convenience and equity. Convenience im¬ 
plies that the constituency should be not 
too large for the maintenance of personal 
contact between candidate and voters, 
and. of perhaps more importance, be¬ 
tween the local party associations and 
their clientele in the neighborhood. 
Equity implies that the constituencies 
shall be as nearly equal in population as 
possible. When this principle is applied, 
not once and for all, but continuously as 
the distribution of population changes in 
times of mobility—when it is applied sim¬ 
ply and w'ithout “management’'—then it 
can be taken by the law' of averages, and 
in the long run, there w'ill be no undue 
advantage to any party and no disadvan¬ 
tage to any, by reason of this cause alone. 

Two practical questions then arise: (1) 
What is a reasonably sized area, and ought 
there to be only one or more scats per 
constituency? (2) In fact, are politicians 
so unfair as deliberately to produce or 
maintain inequitable election districts? A 
word or two on the second question first. 

The United States more, perhaps, than 
any other country has familiarized us with 
the practice of ‘ gerrymandering’’ (even 
as it has invented the wwd). To “gerry¬ 
mander’’ is so to arrange the shape of 
constituencies that your own party's ma¬ 
jorities, how'ever small, are spread over 
the largest number of constituencies pos¬ 
sible, and your opponent’s majorities are 
made as large as they can be in each con¬ 
stituency certain to be won by him, but 
are restricted to as few constituencies as 
possible, especially where the contest is 
close. Now, men seek to cast out the devil 
from themselves by pledging themselves 
to a constitution. And in most state con¬ 
stitutions it is provided that electoral 
districts shall be compact in form, con¬ 
tiguous in territory, and contain the maxi¬ 
mum possible equality of inhabitants. Yet 
even within those requirements the bosses 
and their henchmen act effectively. How¬ 
ever, the system provokes retaliation and 
public contempt, and if the majorities 
are spread too well, a slight turnover in 
votes may cause a loss of the seat. 

In England, redistribution has been de¬ 
cided on as an agreed all-party measure 
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of both parties,'^ and has been carried out 
by an impartial body of commissioners.*® 
On the whole, a laudable fairness rules 
the question. In Germany the principal 
unfairness until 1919 was in the obstinate 
refusal to redistribute seats which had 
been first distributed as far back, as 1867; 
its particular system of proportional rep¬ 
resentation after 1919 was scrupulous in 
its equity. In France, what has been called 
jrcographif^ cie drconstance was extensively 
practiced until the 1920's, more so before 
1870 when the scmi-aiiiocratic executive 
had a vested interest in a pliable parlia¬ 
ment. Under the rule of the parliamen¬ 
tary commission on universal suffrage and 
of the government, which introduced dis¬ 
tribution bills, the amount of fraud was 
small. Like all the manipulators of re¬ 
distribution, the government found the 
greatest difficulty in dividing well-knit 
neighborhoods, whether cities or urban 
districts, when their population was above 
the maximum number of inhabitants per 
constituency; and when the government 
had planned its redistribution, the par¬ 
liamentary commission reviewed it in the 
light of evidence presented by the existing 
deputies. Yet until 1946 the constituencies 
varied all the degrees between 22,160 
(Loz^re) and 120,000 (Grenoble), though 
the aim w^as to put the regular niininiurn 
at 40,000 and the maximum at 100,000.1® 
Single-member Constituencies. The 
problems raised by single-member con¬ 
stituencies are different according as the 
majority required is absolute or relative. 
In the English and American systems, 
usually also in the British dominions, 
only a relative majority (known as a 
"plurality” in the United States) is re¬ 
quired to win the available seat; in other 
words, whatever the number of candi¬ 
dates, the one at the top is elected. Now 
this may have results which may be con¬ 
sidered to be highly inequitable, for it is 

ir Cf. John Morley, Life of Gladstone (Lon¬ 
don, 1905), Vol. 11 . 

Cf. report of Electoral Boundary Commis¬ 
sioners, 191B, and Speaker's Conference on 
Electoral Reform and Redistribution of Seats, 
May, 1944. 

i® Rapport Suppldmentaire No. 4625 (Bar 4 ty), 
Chambre des Deputes, 


T.ABLE 14— British General Election 
Results, 1929 to 1945, for Seats 
Actually Contested 


7 ‘eat 

Party 

Votes 

(in 

millions) 

Seats 

1929" 

Conservative 

8.660 

256 

Labour 

8-385 

28S 


Liberal 

53»9 

59 


Others 

2-94 

5 


Total 

23-647 

608 

193*'' 

Government parties 

14-532 

493 

Labour 

6.648 

46 


Independent Liberal 

.1^ 

4 


Others 

• 37 * 

5 


Total 

21.637 

548 

* 935 ^ 

Government parties 

11.790 

405 


Labour 

8-325 

141 


Independent Labour 
Party 

.140 

4 


Independent Liberal 

*■ 44.3 

3 fl 


Others 

.300 

8 


Total 

21.998 

596 

1945'' 

Labour (and L.L.P. 
and Common¬ 
wealth) 

12.150 

397 


Conservativc.s 

8.665 

189 


Liberals 

2.240 

12 


Communists 

.103 

2 


Independents 

•*57 

*4 


Miscellaneous anti- 
Laboui (including 
Liberal National) 

1.450 

26 


Total 

24.765 

640 

® Seven scats wci*c not 

contested. 

a. 


R. W. G. Mackay, Coupon or Free (London, 
« 943 X P- 33 - 

® Sixty-seven seats were uncontested. Jbid.^ 

^ •^t^orty seats were uncontested. Ihid., p. 36. 

* Fifteen seats were uncontested, but they 
are included in the totals of the seats. Gt. 
Macculum and Readxnan, British General EUe^ 
new, 1945 (Oxford, 1947), pp. 24^-52. 


clear that as soon as more than two can¬ 
didates compete, the topmost candidate 
may secure election by a minority of the 
votes cast in the constituency. This may 
produce injustices in some constituencies 
and general nation-wide misrepresenta¬ 
tion. 
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In Great Britain, for some years after 
the rise of the Labour party with the con¬ 
tinuance of the other two parties, many 
three-cornered contests were fought, with 
perturbing results. The results arc shown 
in Table 

Now it may be argued that the luck of 
the ballot will be evenly spread among 
the various parties, as a whole. This may 
be so, and at one election luck was almost 
exactly evenly distributed. Yet it is only 
hazard. T he progress of constitutional de¬ 
velopment shows a continuous desire of 
mankind to astrend from hazard to con¬ 
trollable principle. 

What is to be done? Neither the French 
nor the Germans before the introduction 
of proportional representation nor many 
parts of the British dominions leave the 
matter to chance. They use cither the 
second-ballot or the alternative-vote sys¬ 
tem. 

The Second Ballot and the Alternative 
Vote. Both repose on the principle that 
no one should be returned to Parliament 
who only has the support of less than 50 
per cent of the voters.*^ They make an 
attempt to secure an absolute majority 
for the ultimately elected candidate, but 
they proceed by different methods. The 
second-ballot system involves a general 
election which, in each constituency, gives 
either one of the candidates or none an 
absolute majority: if the former, he is 
duly elected; if the latter, then a second 
election occurs, when all the candidates 
below the top two drop out, and the sec¬ 
ond contest is between these two. This 
second ballot occurred in France up to 
1914, a fortnight after the first; bv the 
Electoral Law of 1927 it ocrurrecl one 
week after the first.** 

Between 1946 and 1958, however, France 
introduced proportional representation, 
which is de.scriljed presently; between 
1951 and 1958, proportional representa¬ 
tion was allied with a measure of majority 
system. In 1958, France returned to the 
two-ballot single-member majority system, 
after an extensive redistribution of prewar 
constituencies had been undertaken. The 


In the election of 1945, 117 minority mem¬ 
bers were elected. 

2* J. H. Humphreys, Proportional Representa¬ 
tion (London, 1910). 

22 Rabany, Guide General des Elections (Paris, 
19*8). 


German Reichstag up to 1918 is also pres¬ 
ently described.** 

The merit of the second ballot is that 
it gives people the op|X)rtunity of recon¬ 
sidering their vote when they know by the 
first result that certain candidates are out 
of the running and that their choice is 
now restricted. Many cannot have the 
man or woman they most prefer; they arc 
given the opportunity of deciding which 
of the remaining candidates is nearer 
their first preference. There is one other 
merit: the successful candidates will make 
law and control administration. It is, in 
the long run, essential that the general 
body of citizens shall be satisfied with the 
equity of the system of government, and 
they are most likely to be .satisfied if it 
can be shown that government rests on 
a majority of popular votes as well as 
of parliamentary scats. Now, the majority 
produced by the system of the second 
ballot or the alternative vote is a kind 
of second-best, not a wholehearted first 
choice, and it cannot be called as sound a 
majority as if It were composed altogether 
of first preferences. Yet the people may 
think so, or at least be satisfied that this 
majority, however compounded, is better 
than pure minorities. The statesman can¬ 
not reject such a factor. 

Yet decades of actual electoral experi¬ 
ence have demonstrated serious demerits 
in the second-ballot system. They are con¬ 
cisely and authoritatively represented in 
a report of the French Chamber of 
Deputies: ** 

(1) The respective situation of parties is falsi¬ 
fied. It is impossible to gauge ine importance 
of the various political groupings by reference 
to the results of the second ballot; the vic¬ 
tories won on the second ballot arc the prod¬ 
uct of a transaction most often obtained 
to the detriment of ideas and programs; 

(2) It often happens that these bargains 
are arranged under conditions which have 
nothing at all to do with political contests 
and which M. Desstjye, rapporteur of the Law 
of 12 July, 1919, called "obscure anxieties'*; 

(3) The possibility of a second election even 
falsifies trie results of the first. A large number 
of electors, in fact, use the first ballot for 
manifestations of sympathy or personal ran¬ 
cour and wait until the .second round to ex- 


29 Julius Hatscheck, Par lament srecht (Berlin, 
■ 9 L 5 ). P- 388 ff- 

Rapport Supplementaire, No. 46*5 (Barely), 
Chambre des Deputes, 1927. 
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press their political scntirnenis. Others, finally, 
give their votes to siicli aiul siu h a candidate, 
solely to produce anoihei election; (4) The 
second ballot engenders a vccnidescencc ot 
violence which is not calculated to heighten 
the morality of the election. Further, it is an 
extra source of expenses, and llie prospect 
of a second lound may suffice to keep out of 
the struggle candidates who are poor. 

Now, some of these criticisms apply 
more particularly to France; not that they 
will not apply elsewhere, for every insti¬ 
tution has its consccjuences, good and bad 
—but the intensity and quality vary in 
difFerent human and organi/atory envi- 
ronii-cnts. Matters, for example, were 
particularly bad in France because of the 
weakness and multiplicity of parties and 
a tradition of electoral corruption—there 
is ample evidence of the unholy bargains 
produced, especially in the interval be¬ 
tween the ballots. From France we have 
the phrase that the elected deputy is "the 
prisoner of the minority"; from Ger¬ 
many before 1919 the term Kuhhandel, 
cattle dealing, among the parties. Nor 
were, nor are, the arrangements made be¬ 
tween the parties, before and during the 
elections, for mutual supf>ort at the first 
or second ballot, always kept. Who knows 
what emergency will arise in the space of 
four years to make it nationally impolitic 
as well a.s undesirable for the party that 
engagements should be kept? Nor is the 
location of responsibility clarified. The 
second ballot was indeed disturbing, 
since, in French conditions, it decides the 
complexion of the new chamber. These 
were the numbers of second ballotings: 


. 


1896 ... 

... .78 


1902 ... 

... 174 


1906 ... 

... 157 

in Assemblies 

1910 ... 

• • • 227 

ko£ about 600 

1914 ... 

... 252 

mcmbers.2® 

1928 ... 

... 425 


»93* 

••• 359 


1936 ... 

... 424 ^ 

in an Assembly 
465 members 

1958 ••• 

... 425 


25 Cf. Bonnafous, Le Scrutin d*Arrondisse- 
ment et la Politique (Paris, 1926). 

2«Cf. Georges La Chappclle, I.es Elections 
Legislatives (Paris, 1924. 1928, 1932, and 1936). 


To avoid the evils peculiar to a second 
ballot, the alternative vole was invented. 
In this system there is only one election, 
and the voter numl)ers his preferences at 
once, saying, in eflect, "It my firsl-prcfer- 
ence candidate does not succeed, then 
divide my setond and third vote prefer¬ 
ences among the top candidates." There 
are two ballots in one operation.^7 This, 
in fact, avoids the double expense and the 
double turmoil, but it does nfjt get rid 
of interparty bargaining which occurs be¬ 
fore the election. There is no doubt tliat 
the arrangement gives a peculiarly force¬ 
ful position to the minorities, in the elec¬ 
tion as in the legislature: a direct product 
of the electoral method in combination 
with the existence of several independent 
parties determined to live in independ¬ 
ence. Confusion in the executive begins 
with electoral confusion. 

Proportional Representation: Theory. 
From the standpoint ot exact representa¬ 
tion alone, the systems already discussed 
may be improvements on the .single-mem¬ 
ber constituency with relative majority, 
but they have still serious defects. (1) 7’he 
actual majorities and minorities may still 
not be proportionately represented in the 
house; (2) certain small minorities may 
still not be represented at all. These criti¬ 
cisms have been urged by a long line of 
theorists and politicians without distinc¬ 
tion of party, and their political import 
must not be underestimated. Nothing less 
than the authority of government is in 
question. At some junctures and in some 
legislatures a few votes may make all the 
difference, for years. It is of the greatest 
importance that no citizen should have 
sound reasons to believe that he is being 
commanded, perhaps coerced, it may be 
in most vital matters, by a minority. 
Hence the demand for mathematically 
exact representation of the electorate. 

What does this involve? It involves al¬ 
ways, whatever the diverse technicalities 
and whatever the size of the constituency, 
multiple-member constituencies. The 
number of seats available must be large 
enough to give to each coherent, well- 

27 Cf. Humphreys, op. cit. 


[554] 












ELECTORAL SYSTEMS 


knit group of voters with a faith sufTi- 
cicnily different from that of others the 
assurance of independent existence.^** 
T'hc number might be 5000 or 10.000 or 
30,000, or smaller or larger—how much it 
sliall be must depend upon the total num¬ 
ber of representatives which are con¬ 
sidered to be sufficient, and not too many, 
to coinjK>se a technically convenient legis¬ 
lature. Only if there are constituencies 
with .several scats can there be the inde¬ 
pendent representation of minorities and 
majoritie.s—lor it is obvious that one man 
cannot be all things to all men. 

Now it is rare that a judgment of a 
system is formed by reference to a single 
merit or demerit, and so with the various 
arrangements for proportional representa¬ 
tion. If there were no adverse conse¬ 
quences to count then we should say, 
“Reprcseniaiion means inaihematically 
exact representation: the single-member 
constituency stands in the way; it must be 
abolished.” Omelets cannot be had with¬ 
out the sacrifice of eggs. Is the omelet 
w'onh it? T hat is the question. It is urged 
by many students that the procedure in¬ 
volved in producing matliematically exact 
representation involvc.s the loss of other 
very important qualities in government, 
and that this must be taken into account 
in a judgment of the system. The issues 
involved become most clear if we review 
two of the many varieties of proportional 
representation possible. 1 take first the 
system which actually operated for the 
German Reichstag from 1919 to 1933, and 
then the system instituted in Fourth Re¬ 
public France. 

Proportional Representation in Wei¬ 
mar Germany, The principle of propor¬ 
tional representation was laid down by 
the Weimar constitution, and special laws 
determined the details of the system.*® 

For the case of proportional representation 
cf. Humphreys, op. at. and Practical Aspects 
of Electoral Reform (London, 1922). Cf. also 
F. A. Hermens, Democracy or Anarchy? (Notre 
Dame, 1941); C. S. Hoag and S. H. Hallett, 
Proportional Representation (New York, 
1937): and for theory and Irish practice, J. 
Hogan, Election and Representation (Dublin, 
194 . 5 )- 

2 ®Cf. article 22, and G. Kaisenberg, Die Wahl 
zum Reichstag (3rd edition), 1928. 


The original arrangement was elaborated 
hurriedly in consequence of the sudden 
determination to hold elections for the 
Constituent Assembly of 1919. The im¬ 
pulse to proportional reprcseniaiion was 
immensely strong; it was compounded of 
devout worship of democracy by the 
revolutionary parties, belief that govern¬ 
mental justice was obtainable only by 
proportional representation, and the 
terrific reaction from the injustice of the 
old single-member, second-ballot system 
and the nialdistribution of seats. 

Broadly the characteristics were these: 

T'he whole country with 65.000,000 in¬ 
habitants was divided into 35 constituen¬ 
cies (Wahlhezhhe). (Great Britain, with 
47,000.000 inhabitants, has about Gio con¬ 
stituencies.) T he average size of a German 
constituency was 1.700,000 inhabitants, or 
about 1,150,000 registered voters. The 
largest was Wurtteniburg, with a little 
over 2,500.000 inhabitants, and the 
smallest, East Hanover, with about 1,000,- 
000. These constituencies were then fur¬ 
ther grouped into 16 conjoint constitu¬ 
encies (JVahherhdnde); in some cases the 
original constituendes were left, in others 
two or three were combined. T he average 
number of seats per constituency was 
eleven. 

The parties established a list of candi¬ 
dates for each constituency. T he charac¬ 
teristics of the list are iniporiant: parties 
were named on the list; thi.s was not so 
originally, but by 1924 politicians had 
discovered that the names of the candi¬ 
dates were insufficient indication to the 
voters. In addition, on the ballot paper, 
each party was designated by a number, 
and this was determined by the strength 
of the party in the last Reichstag, e.g., the 
Social Democrats, List I. 

(1) It was not compulsory to name more 
than four candidates; that is, after the 
first four candidates were named on each 
list, the voters might be confronted with 
and might vote a blank support to a party 
organization which had the pow*er to fill 
the places to which it became entitled. 

(2) The list in any one constituency 
could be joined with that of any other 
within the conjoint constituency upon 
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declaration, and this gave small parties 
the opportunity to combine their 
strengths by arrangement in different 
parts of the country. I'hus there were 
large constituencies with your list of can¬ 
didates. and the possibility of combining 
your list with that in a contiguous con¬ 
stituency. 

(sj) Each party established a list of 
candidates for the whole of the Reich 
(Reichslist). 

(4) The electors had one vote each. 
They had to accept the whole list and 
nothing but the list, by marking across 
in a circle at the top of the list in the 
ballot paper, and the votes went to the 
list, not to separate candidates. 

(5) For each 60,000 votes a party was 
entitled to one member: e.g., for 260,0013 
votes, there were four seats plus 20,000 
surplus votes. 

(6) Now, in a perfect system of propor¬ 
tional representation, such surplus votes, 
which might be as many as 59.999 in any 
constituency, must not be lost. There¬ 
fore all surplus votes were collected and 
aggregated within each of the sixteen 
conjoint constituencies, and, again, for 
each 60,000 of these the party got one 
more seat. But if the surplus in any con¬ 
stituency was not more than 30,000 or 
over, the surpluses were not counted. 
Finally, surpluses in the conjoint con¬ 
stituencies (and in single constituencies 
where the parties have declared for a 
direct transfer to the Reichslist) were 
swept together and ascribed to their 
Reichslist of candidates. Here, again, each 
block of 60,000 votes secured a candidate 
for the whole Reich, If after this division 
there were still surplus votes, then the 
fraction of 30,000 and over obtained one 
seat. There was one qualiffcation: in order 
to avoid the fostering of small parties, no 
party could receive more members from 
its Reichslist than it obtained in the con¬ 
stituencies. For example, if sl party had 
four members in the constituencies it 
could not have more than four from the 
Reich surplus. The system was almost 
perfect in its equity from the standpoint 
of a "snapshot,” but not quite. For we 
must not forget that, though the intention 


was to be absolutely equitable, small and 
scattered parties were deliberately put at 
a disadvantage to avoid the fragmentatiem 
of the party system and the consequetit 
difficulties in forming stable coalition 
governments. 

(7) I'hcre were no provisions for by- 
elections; therefore, when the ordinary 
lists were being drawn up by the parly 
organizations, sul)stituti;s were added tb 
provide for possible vacancies. 

'Thus the general characteristics of the 
system were: the laigene.ss of the constitu¬ 
encies; the length of the lists; the com¬ 
bination and reward of the surpluse.s, 
particularly on the Reichslist (this, to¬ 
gether with the ascription of seals to each 
60,000 votes obtained, earned the system 
the title of "automatic system”); and the 
absence of by-elections. 

Weimar Germany had eight elections 
under this system, on which important 
hypotheses may be based. Whereas there 
was a fervent Ijelief in the system at the 
outset, withifj a decade there were serious 
doubts, and plans for refonn before the 
Reichstaff. 

In judging an electoral system three 
main questions always arise; is it mathe¬ 
matically equitable? does it produce a 
wholesome contact between constituents 
and representatives? does it favor or 
jeopardize governmental stability? To the 
first the German answer is, ”Ves”; to the 
second a decided, "No”; to the third, 
that it jeopardizes governmental stability. 
Upon what facts and reasoning are these 
answers returned? 

The system tends to split up big parties 
and to encourage the formation and in¬ 
dependence of separate gp-oups. Before 
1918 there were seven big parties in Wei¬ 
mar Germany; in 1932 over a score were 
electoral I y alive. The tendency was to¬ 
ward a further disintegration. How far 
was proportional representation, in fact, 
responsible? German social conditions, 
even apait from the electoral system, fa¬ 
vored the creation of electoral parties, 
partly owing to the national genius for 
association, but largely owing to the full 
and sudden onset of democratic govern¬ 
ment with its fissiparous temptations, in 
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an age when the whole world was affected 
by a rather implacable division of eco¬ 
nomic and class interests. In England and 
in the United States, the party system 
preceded contemporary social and eco¬ 
nomic sectionalism, and still contains, 
though with enormous strain, the hostile 
elements. 

Yet proportional representation itself 
positively contributes to the aggravation 
of successful sectionalism. In England a 
small party—for example, the United Em¬ 
pire party (19,^1)—would fail to secure a 
single seat and would cither die out or 
make alliances. (So later with the Com¬ 
monwealth party, a World War II mush¬ 
room.) With the German system, its 
surpluses over go.twjo in a constituency of, 
say 500,000 would be swept together, and 
the small party would receive seats. In 
Germany it was possible for the Christian 
and the atheistical peasantry to be sepa¬ 
rately organized; for the Catholic and the 
Protestant or atheistical artisan to be 
separately organized; for the large and 
small landowners to maintain separate 
groups; for the National Socialists to con¬ 
front international socialists; for the 
Liberal party to lose, one by one, its con¬ 
stituent middle-class elements, which or¬ 
ganized severally; for the Communist 
party to thrive under a rigid separation 
from democratic socialists. 

The evil is grave, for two reasons: First, 
it makes more difficult the formation of 
governments, for by giving the groups in¬ 
dependent strength in their own right, 
one more corporate conceit and resistance 
is fortified. Second, and perhaps of greater 
ultimate importance to society, is the 
driving of a number of nation-wide 
wedges deep into the body of the elec¬ 
torate, producing sections which it is im¬ 
portant not to make hostile (as this does) 
but to integrate. A human tendency may 
be either promoted or counteracted by 
an institution. And the separatist mental¬ 
ity is promoted by the automatic-list sys¬ 
tem, and counteracted by the single-mem¬ 
ber majority system. 

The list system causes vested interests 
to gain control of parties. Parties can 
calculate accurately, within a margin of 


10 to 20 per cent, hoiv many members will 
get in. In single-member constituencies 
they cannot; for that is a system of ever 
contingent electoral revulsion. Economic 
interests approach the party leaders and 
offer support of all kinds in return for the 
names on the list. This happens in all 
modern democracies, but it is easier to 
effectuate with the list system. 

The central difficulty of the system is, 
of course, the laige constituency and the 
long list, which inevitably throws into the 
hands of the parties, and more, the central 
council of the parties, the selection of 
candidates. It is even complained that the 
principle of direct election is infringed by 
the extent to w^hich the parties intervene 
between the electors and the candidates. 
Further, if the party leaders settle the 
lists of names, they can demand uncon¬ 
ditional allegiance from the successful 
candidates, and as a result the members’ 
attention is turned always more to the 
party machine than to the constituency. 
Now, we have shown that in England also 
the parties are centralized and have a 
strong control over candidates, but there 
is always the chance that the candidate 
and the constituency may revolt. There 
is a rather subtle personal relationship 
between the member and the constituency 
which makes the dictatorship of party 
leaders effectively challengeable. A con¬ 
stituency may rather pride itself on the 
heterodoxy of a member above the aver¬ 
age in ability; and at any rate the member 
has a definite circle of constituents to 
whom to appeal. In the German system, to 
whom could the heterodox appeal for 
support? He was one of a team, and was 
hand-picked. 

Nor should we forget that whereas in 
England 640 local associations of each 
party participate in the choice of candi¬ 
dates, and in Frahce 679 (1946). and in 
the United States 455 Congressional elec¬ 
toral districts, in Germany there were 35, 
or even less, centralized authorities for 
the choice and placing of candidates. 
Which system better promotes the real 
selection of a representative, or in other 
words, which is more representative? Fur¬ 
ther. a very large number of members 
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were not elected in the constituencies at 
all. but from the Reichslist, which w^as 
established by the central party organiza* 
tion. Thus about one sixth to one ninth 
of the total membership of the Reichstag 
came from the Reichslist in various elec- 
tions.“® In other words, in regard to a 
large number of candidates, those elected 
on the surpluses, the electors did not know 
at all for whom they were voting, nor in 
the end. who wxrc elected. 

In the place of a large number of per¬ 
sonal contests, there are coiillicis of na¬ 
tional party programs; not that in the 
first case there is no reference to personal 
character and deviations from the pro¬ 
gram. However, there is a difference and 
its effects are variously valued. Some say 
that stable, unyielding party machines 
and programs fostered by the system are 
desirable. Rut the main. I believe the over¬ 
whelming. l)ody of opinion considers the 
concentration of power in the party 
leaders and party officialdom a dangerous 
source of misrepresentation of the dy¬ 
namic and inventive impulses of the party. 
After all. if local and sectional differences 
are made impossible within existing par- 
lies. an extra reason is supplied for the 
formation of new ones. 

Further, the campaign becomes less in¬ 
tensive. and more extensive: that is, it 
does not occupy itself with the cultivation 
of the individual voter by personal ap¬ 
peals. but in the institution of monster 
demonstrations, like processions, in which 
the mechanical apparatus for making a 
noise or creating a diversion is predomi¬ 
nant. It is argued that the system makes 
it impossible for new leaders to grow and 
take command of the party forces, (T his 
is a direct corollary of the previous argu¬ 
ment.) But this is already going too far; 
it did not prevent Hitler and Rriitiing 
from coming to the fore. Yet there is a 
better chance for technicians in Ger¬ 
many to enter Parliament, since it is 
possible to calculate pretty certainly on 
the capture of seats, especially on the 
Reichslist; but is that desirable? 

From Hauptergebnisse tier Wahten zurn 
Reichstag, published by the Deutsches Statis- 
lisches Amt after each election. 


Between 1924 and 191^3 projects of le- 
f<u*m were plentiful, for on the whole, 
Germany w-as profoundly dissatisfied with 
the coMscquence.s of the system. The Ger¬ 
mans wanted the equity of the system but 
not a number of small parties, which en 
dangered the stability of government. 
Thev wished to rid themselves of the 
machine character of the party and to 
establish a more living connection be¬ 
tween the deputy and the constituency. 
The common suggestion is single-mem¬ 
ber constituencies. These constituencies 
would be grouped into alM>ui fifteen 
associated constituencies. Each member 
would fight alone in the single-member 
constituencies and if he got the quota 
(e.g., <>0,000 votes) he would l>e elected. 
If more than the quota were obtained, 
the surplus would go to his party col¬ 
leagues ill other constituencies w'ho would 
benefit in the order of the votes they 
themselves had earned. At this jK)int the 
reformers parted company, some wishing 
to alK)lish the Reichslist, others to main¬ 
tain it. 

Proportional Representation in Fourth 
Republic France. The Fourth Republic 
has instituted profx>rtional representa¬ 
tion. not witfiout much agony. None of 
the parties wished a return to the single- 
member constituency and the second bal¬ 
lot, All sfxjke of abstract electoral justice, 
but it is notable that each was spurred 
on by the advantages to it of proportional 
representation. The strongest advocates 
of if were the Communist party—to the 
point of establishing one single national 
list! I'hey regarded the .single-member 
constituency as an agency of unholy com¬ 
promises. where the Right would vote for 
(lommunists and Communist votes might 
be used for Right-wing deputies. They 
were the most resolute opponents of the 
voters’ exercise of a preferential choice 
among candidates—whether on national 
or departmental or more local lists—and 
abfive all. they resisted the proposal of the 
M.R.P. allowing the voter to write in 
candidates not in the list or .split his ticket 
—called panacluige. The big parties were 
prepared to be brutal at the expense of 
the weaker, like the Radical-Socialists and 
the Right-wing groups, by keeping them 
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off the slate unless they had lists in at 
least twenty departments, or by denying 
them the benefit of a share in the distri¬ 
bution of surplus votes above the quotas, 
when all gathered together, unless they 
had obtained over five per cent of the 
total votes cast at the election. These un¬ 
just pro|>osals came to nothing. 

'Ehc law of October 5. 1946, makes the 
departmeiiis the electoral constituencies, 
except liiat the six largest are each 
divided into a number of more conven¬ 
iently-sized constituencies. Each party or 
other grouping puts up a list containing 
the number of candidates equalling the 
number of scats for the constituency. 
T'his number is settled in the law: the 
largest is ten candidates for Finisterc with 
48^^.f)oo registered voters, and the same 
for Gironde with r, 15,000 voters; the 
smallest the Basses Alpes, with two can¬ 
didates and 56,000 voters—the others 
range between. No lists may l>e incom¬ 
plete; no names may be written in by the 
electors; the candidates are put in the 
order of the party’s preference and will 
be elected unless the voter states a prefer¬ 
ence. which he may do by writing in a 
preferential number on the ballot paper. 
The voter may vote only for one list. The 
seals arc first distributed to each list of 
candidates according to the number of 
votes obtained by the list, divided by the 
average voles cast by the electorate per 
seat available. Then the seats in each list 
are divided in the order presented or ac¬ 
cording to the preference expressed. No 
provision is made for remainders to be 
nationally gathered and again divided, as 
was the case in the Weimar Republic. 

It cannot be disputed that what led to 
this change in postwar France was a uni¬ 
versal disgust with the single-member con¬ 
stituency. where electoral horse trading 
was promoted by the want of firm party 
organization and loyalty and was further 
aggravated by the second-ballot system in 
pursuit of an absolute majority for the 
winning candidate. However, a further 
extremely important motive was the feel¬ 
ing of each party that since it was not 
likely to win a majority by itself, which 
would have given it the single-handed 
control of the legislature and the execu¬ 
tive (as is normailv the case in England), 
it was just as well to compound for a 
system which would assure it of all the 
votes that it could muster as a minority. 


For the certainty that it could not be 
ground down by the operation of the for¬ 
tunes of non proportional representation 
—even if by giving this up it lost some 
chance of being overrepresented—^gave it 
a continuing .strength in negotiation with 
other similarly placed parlies in the for¬ 
mulation of the laws and the formation 
of cabinets. Proportional representation 
would enable them to harden their hearts. 
A cause of proportional representation, 
therefore, was the multiplicity of parties: 
and conversely, an effect of it is the fur¬ 
ther cncxmragenient of such a multiplic¬ 
ity. No party was more coolly calculating 
in this debate than the Communist. If 
it were a majority, so much the better, 
p«)W'er would follow numbers. If it were a 
minority, then polling all its strength and 
obtaining a pro|)ortionate number of 
deputies, it could not be left out of ac¬ 
count in the process of government. And 
when the time came to establish the con¬ 
stitution, it used the common acceptance 
of profX)riional representation in the elec¬ 
toral process as an argument for carry/ng 
it through with relentless logic in the pro¬ 
cedure of the Assembly, wherever power 
was loc:aied: for example, in the Assem¬ 
bly’s presiding hureaL^' 

Straight P.R. did not last long, how¬ 
ever. In 1951, the threat of the combined 
oppo.sition of the gaullists (R.P.F.) and 
communists led center parties to adopt 
a mixed form of P.R., called apparenle- 
ment. This included two different ty|>es of 
arrangements. Firstly, if in a con.stituency 
a party obtained more than 50 per cent 
of the votes, it got all the seats. Secondly, 
lists could declare, before polling day, that 
they were allied (apparentees): if they did 
so, they were counted as one list for the 
purpose of calculating an absolute major¬ 
ity and got all the seats at the expense of 
the other lists. Since center parties were 
politically in a position to ally themselves, 
while communists could not ally with the 
R.P.F., it was hoped that the center parties 
would be favoured; this hope was fulfilled, 
although much more in 1951 than in 1956. 
In the first of these two elections, the 
communists lost many seals. However, the 
system appeared unfair, and it came under 
attack from almost all parlies—at least in 
principle—and it did not survive the fall 
of the Fourth Republic. 

Of course, there is no such thing as 

31 Cf. p. 482 above. 


[559] 



IMPROVING DEMOCRATIC LEGISLATURES 


P.R. in the Soviet electoral system: winner 
takes all! 

DIRECT LEGISIATION 

The difficulties of representation have 
sometimes led to, among other things, the 
demand that parliamentar)' and party 
government shall be at least mitigated, if 
not displaced, by the direct action of the 
people. 

Its Varieties. The maximum demand 
(as in the Bolshevist theory of govern¬ 
ment and that prevalent in some Ameri¬ 
can states) *** is for the right to elect and 
recall, at short intervals, all the elective 
officers of government, judicial and ex¬ 
ecutive, except the legislative. In the 
French constitutional debates of 1946. the 
French Communist party express^ an 
inclination for recall of deputies, failing 
which the party claimed the right “on be¬ 
half of the people’* to compel deputies in 
the party to resign from the Assembly. A 
more mc^erate demand is for direct legis¬ 
lation, that is, the initiative and the refer¬ 
endum. In both of these devices the 
people are formally called upon immedi¬ 
ately, and not through the intervention 
of political parties, to record their votes 
on projects submitted to them. In the 
referendum, the legislature refers its work 
to the people for approval or disapproval. 
In other words, by the referendum, it is 
intended that the people .shall have the 
opportunity of passing judgment upon a 
bill which has already been dealt with 
by the people they have elected; by the 
initiative, it is intended that they shall l>e 
able to introduce legislation which their 
elected repre.sentatives have not, for .some 
reason, already handled. 

Its Advocates. Now as .soon as these in¬ 
stitutions are examined, it will be seen 
that their merits are built upon real or 
presumed deficiencies in modern parlia¬ 
mentary systems. 

(1) The arguments were most fully ad¬ 
umbrated, in relation to a practic'al con- 

saCf. J. Q. Dealey, The Growth of American 
Stale Constitutions (Boston, 1915); and W. 
Brooke Graves, American State Government 
(New York, 1936). 


stitution, in the German Constitutional 
Assembly of 1919. Direct legislation was 
recommended to correct the internal diffi¬ 
culties of Parliament resulting from the 
fragmentation and uncompromising atti¬ 
tude of political parties. These difficulties 
of Parliament either produced unholy 
partisan arrangements, giving a majority 
to an accidental coalition, when the re¬ 
sult ought to be referred to the people, 
or else prevented legislation from getting 
beyond the initial stages. In other word.s, 
the party system may be so lacking in 
suppleness that it splits up the general 
will, and the only way to retrieve the gen¬ 
eral will is to take the proposals directly 
to the people. The fear that a temporary 
majority will unfairly rush into legisla¬ 
tion is very strong. 

(2) Next, as in the example of the 
Australian constitution, direct legislation 
was recommended as a device for breaking 
a deadlock between the two chambers. 
This is an old, tarnished claim of the 
British House of Lords. It was. in fact, 
apart from the use of direct legislation in 
constitutional amendments, proposed by 
Preusz as the only occasion for the use of 
the referendum in the German constitu¬ 
tion. 

(3) Direct legislation was proposed as a 
corrective of the petrifying effects of pro¬ 
portional representation (a mistake and 
its corrective both together!), it being 
argued that the system used in Germany 
would promote the permanent reign of a 
number of party officials and the hier¬ 
archy of leaders. These might be stupid 
and ossified, and the means to make a 
fresh wind blow was a direct appeal to 
the people! 

(4) Finally, conservative parties usually 
believe that direct legislation is, on the 
whole, conservative rather than progres¬ 
sive. What this means, and whether and 
why it is true or untrue, we explore 
presently (p. 564 ff.). Its converse is the 
Leninist-Stalinist argument that the peo¬ 
ple are not bold social reformers, and 
therefore a vanguard must pioneer for 
them and even over them! 

It is already clear, however, that the 
discussion of direct legislation cannot take 
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place in a vacuum, but must be put into 
this context: 'whether, on the whole, the 
complex of representative institutions 
(the parties, the vocational and cultural 
groupings, etc.), which already produces 
a very close approximation of popular 
will and legislative result, can be im¬ 
proved by direct legislation. 

Existing Legal Arrangements For Direct 
Legislation, Let us begin by observing the 
actual conditions prescribed for the exer¬ 
cise of direct legislation. Distinctions are 
made between constitutional, ordinary, 
and financial legislation. In most of the 
American states (but not in the federa¬ 
tion). in Switzerland,^^ and in Australia, 
a constitutional amendment must be com¬ 
pulsorily referred to the people for their 
direct vote. We have already explored the 
reasons for this: certain rights and obli¬ 
gations are considered to be so important 
that a change is made especially difficult. 
We also showed that the essential aimed 
at is care in the legislative process, and 
that this is produced by a compound of 
the actual electoral process, the quality of 
parties, the quality of the men and wo¬ 
men in the parties, the nature of parlia- 

The account relating to the United States 
has been obtained from A. L. Lowell, Public 
Opinion and Popular Government, and edi¬ 
tion (New York, 1919); A. N. Holcombe, State 
Government in the U.S.A., 3rd edition (New 
York, 1931); A. F. MacDonald, American State 
Government (New York, 1940); A. W. Brora- 
age, State Government and Administration 
(New York, 1936). These fxioks refer to the 
older treatises of Oberholtzer and others, 
which are, however, of .small critical value. 
(Jf. also V. O. Key and W. W. Crouch, The 
initiative and Referendum in California 
(Berkeley, 1939); W. Schumacher, ’‘Thirty 
Years of People’s Rule in Oregon,” Political 
Science Quarterly, June, 193a; j. K. Pollock, 
The Initiatwe and Referendum in Michigan 
(Ann Arl)or. 1940); and particularly H. Gos- 
nell and M. J. Shmidt, “Popular Law Making 
in the Unitd States” (New York State Consti¬ 
tutional Convention C^ommittee, 1938). Vol. 7. 

The account relating to Switzerland is from 
Lowell, op. cit.; Felix Bonjoiir, Real Democ¬ 
racy in Operation (London, igaa); L. C. 
Brooks, Government and Politics in Switzer¬ 
land (New York, 1918), p. 134; W. E. Rappard, 
The Government of Switzerland (New York, 
1936)* P- 55 and La Constitution Fiddrale 
de la Suisse (Neuchatel, 1948). 


mentary procedure, and the general 
probity of the civilization in which these 
function. There is no escape from the 
conclusion that whether or not a formal 
and compulsory referendum on constitu¬ 
tional amendments is desirable depends 
upon the combination and relative quality 
of these elements in different countries. 
In England as we have .shown, the House 
of Lords, and the circles of whose minds 
it is a specimen, certainly believe in the 
desirability of such a referendum. Its 
formal introduction involves the duty of 
writing the constitution, and reforming 
the body which can demand such a refer¬ 
endum, as in Switzerland, where 50,000 
votes may initiate amendments; so in 
many American states, and in Germany 
under the Weimar constitution. 

On ordinary laws there is curiously no 
initiative in the federal authority of 
Switzerland, for most of the arguments 
which apply to the other forms of direct 
legislation would seem to apply to this: 
but the cantons have this form. However, 
the constitutional initiative is wide 
enough to include ordinary lcgi.slatiori 
when proposed as a constitutional amend¬ 
ment, and this, which is found in some 
states of the United States also, is a defect 
rather than a merit—to put ordinary 
laws into the constitution. Several states 
in the United States have the ordinary 
initiative, the practice having been begun 
in 1898. In the German constitution of 
1919 the initiative on ordinary laws also 
appears. In America more sutes permit 
the initiated law to go to the people 
directly, than allow it to go indirectly 
through the legislature first, for the 
amendment or counterproposal. In 
America also, all the states having a con- 
.stitutional initiative permit the direct 
placing of the amendment before the peo¬ 
ple. In the Swi.ss federation (and formerly 
in Weimar Germany) the proposal goes 
first to the legislature. The American 
practice of permitting direct proposition 
to the people has the serious potentiality 
of reducing the credit of the legislature 
and permitting badly drafted and un¬ 
sound legislation. 

In Swiuerland, many American states, 
and Weimar Germany, laws already passed 
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may be referred to the people upon peti¬ 
tion of a certain number of voters. This 
is called the optional rejerendum. In all 
these cases, no distinction is made between 
one proposal or another according to their 
natural subject matter or according to 
the complexity or technical dilFiculiy of 
the legislation. The ordinary conditions 
having been met, the people are sover¬ 
eign, except in the cases where the result 
infringes a superior constitution, as in the 
United States, Switzerland, and Weimar 
German y.*'*® 

However, in some rases direct legisla¬ 
tion is subject to certain statu tor)' or ad¬ 
ministrative limits. Thus, in the Swiss 
federation the referendum can be applied 
only to laws “and resolutions of general 
application and which are not of an ur¬ 
gent character.*’ This clause has been 
interpreted as excluding treaties, the bud¬ 
get, and graius-in-aid for local improve¬ 
ments. A similar “urgency** clause is 
found in the American state constitu¬ 
tions: in the German federal constitu¬ 

tion and in the German state constitu¬ 
tions there arc also similar exemptions. 

Now, what is the inward significance 
of these limitations: urgency, general ap¬ 
plication, and finance? I'he makers and 
interpreters of constitutions have feared 
the ignorance or the selfishness of the 
voters. Have they had good reason for 
this fear? Experience show's that they have. 
The people have been irrational in re¬ 
gard to sanitary measures, on the grounds 
that their individual liberty will be lim¬ 
ited; niggardly, and even spiteful, in re¬ 
lation to the salaries of public officers; 
inclined to get special advantages for 
their own locality without any account of 
the public cost; and steadily against the 
assumption of tax burdens although pre¬ 
pared to receive public benefits. Evidently 
the people needed assistance and leader¬ 
ship. 

s'j Ec)iially in a state within the German Reich. 
Cf. F. Flciner, Srhwenerisches Bnndesstaats- 
recht edition (Tiibingen, 1923). p. 274 ff; 
There is an edition of 1935. 

3 «Cf. Lowell, op. ciL, p. 175: “Urgent for the 
public peace, health or s.ifety.” The power is 
freely used. Cf. also W. F. Dodd, State Gov¬ 
ernment (New York, edition 1928), pp. 517-19. 


Let us consider the results of experience 
somewhat more closely, first in Switzer¬ 
land and the American states and then in 
Weimar Germany. 

Direct Legislation in Switzerland and 
the American States. Numerically, the 
opportunities of direct legislation have 
been amply used in Swiizeiland and the 
American states—in some American states 
too often for the peace of the electorate, 
its interest in the subject, and its capacity 
to discriminate and judge. In Switzerland 
the referenda from 1874 to 1939 showed 
the Swiss people to be anxious for liberal 
political rights, severe to murderers, un¬ 
friendly to the process of centralization, 
in favor of tariff duties, occasionally anti- 
Semitic, a drag on state activity in the 
control or management of industries, 
supporters of domestic virtue (in the mar¬ 
riage and liquor laws), steadily austere 
(especially in the cantons) in relation to 
the payment of public officials, and unen¬ 
lightened regarding public-health meas¬ 
ures. On the whole one may say the effect 
has been gradualist; or, in other words, 
the assemblies w'crc ahead of the people. 
Moreover, the [)eople have certainly not 
acted si)ontancoiisiy, but have, in fact, 
been strongly incited and whipped up 
and informed by the same processes of 
electoral campaigning by political parlies 
and ancillary organizations as we find in 
democracies w'ithout direct legislation. In 
the American states, direct legislation has 
fairly effectively coped with the organized 
spoliation of the public by industrial, 
commercial, and financial bandits, and 
has effected constitutional reorganiza¬ 
tions. The technical subjects like admin¬ 
istrative reforms or election procedure 
have called forth less response than moral 
issues like education, cruel sports, liquor. 
Apart from this, a generally conservative 
and parsimonious attitude was adopted 
both to proposals emanating from the 
legislature, and more so, naturally, to the 
groups of reformers who initiated pro¬ 
posals. Conservative treatment has been 
given appropriations for education, and 
proposals involving taxation, and the 
principles and machinery of taxation. 
The initiative has given a heaven-sent 
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opportunity to professional and manu¬ 
facturing pressure groups to push pro¬ 
posals for their special advantage, while 
the cilizetis in general have not been im¬ 
pelled to initiate measures. 

Now these very resulis might confirm 
the belief of some people in the virtue of 
the referendum at least. On what is this 
obvious conservatism based? It is due to 
the natural selfishness of the individual 
who can be made to bear a social burden 
only if he is thoroughly informed as to 
its meaning, its individual benefit to him 
as well as the social benefit—(3r, failing 
this, if he is either induced to trust certain 
leaders who can take a broader view than 
he (especially as the main burden will 
be not on the leader but on other j^eople). 
or, again, if be is simply compelled by 
those who kiuiw better. Direct legislation 
places the weight upon the first of these 
factors. 

But. as we have seen, the average elec¬ 
tor is not highly educated or naturally 
apt to place confidence in education, so 
that unless there is a radical alteration 
of our present form of living and formal 
social education and culture, the making 
of law' will be confided to people who 
cannot bear the burden. Forthwith they 
become the natural prey of political par¬ 
ties and pressure associations who, in most 
ca.ses, think for them and force them into 
paths the character of which they cannot 
independently understand. VVe have 
already shown that some politicians suc¬ 
ceed by window dressing and the offer of 
free pleasures and the pretense that there 
are no burdens to be borne. In most cases, 
that is, at the present stage of democratic 
development, unavoidable: otherwise the 
people would destroy themselves. 

These considerations are borne out by 
observation of the actual voting in direct 
legislation both in Switzerland and the 
United States. Broadly these conclusions 
emerge: that the percentage of voters is 
small, the average being barely 50 per 
cent, this rising to as much as 70 per cent 
and 80 per cent in issues w'hich stir the 
moral conventions or the property in¬ 
stinct, and falling, though rarely, to 20 
per cent and lower where important but 


technical issues relating to administration 
are involved; that the votes in direct legis¬ 
lation are most usually between 10 per 
cent and 20 per cent lower than those for 
candidates for legislative and administra¬ 
tive office: that the votes are often exceed¬ 
ingly close, and tliis, combined with the 
smallness of the total vote, often results 
in a change of the law by a minority of 
voters. It seems rjuite clear from the 
accumulated results in both countries 
that an extensive and real opinion pre¬ 
vails and can be expressed on the primary 
and elemental issues, sudi as are em¬ 
bodied in the 'I‘en (iornmandmenis, but 
tliat they are clearly at sea as soon as they 
arc asked to make judgments involving 
a careful process of going back to first 
principles. Not that the first class of sub¬ 
jects cioes not merit or reejuire thought, 
but the prejudices about them are so 
widely sharecJ and .so intensely believed to 
be true that many people will vote, and 
decide. 

The lessons taught by experience of 
the referendum and the initiative arc re¬ 
inforced by studies of those who habit¬ 
ually return an answer of “No opinion," 
or “Don’t know,” in public opinion 
polls.^" It has I>cen found that when spe¬ 
cific information is called for—thus, 
knowledge of lax rules or labor statutes or 
the names of officials and ministers or the 
effects of a tariff—some ihiriy j»er cent 
declare ignorance. Where a definite atti¬ 
tude is asked—for example, toward Pres¬ 
idential or senatorial policy, or toward 
barring strikes in wartime—then about 
fifteen per cent betray ignorance. If men 
and women are questioned on broad 
policy—for example, w’hetbcr JencMcase 
should be extended to allies, or whether a 
policy of neutrality is advisable or whether 
the United .States should pursue a path of 
neutrality or enter into w'ar—the ignor¬ 
ance or apathy drops to between six and 
nine per cent. Confronted, again, with a 
speculative question—such as whether tlte 
Soviet Union w’ill fight against Japan 
when the European war is over, or 

s? See t. T. Hriuon. The Opinion"" Factor 
in Public Opinion Research (unpublished 
thesis. University of Chicago. December, 1947)- 
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whether the Senate will endorse the en¬ 
trance of the United States into the 
United Nations—tliere is a marked in¬ 
crease of expressions of ‘‘Don’t know”: 
rising to thirty per cent in some cases, 
and hardly falling below fourteen per 
cent. Finally, where answers are solicited 
to general ejuestions of morals, religion, 
and social intercourse—such as a belief 
in God or immoriality, the faithfulness 
of husbands and wives, the propriety of 
anteinarital sex relations, the regulation 
of liquor traffic, honesty of views between 
husband and wife—alinost everybody has 
an opinion and expresses it; only about 
five per cent are silent. 

Those who habitually have no opinion 
are Negroes, the lower econonne groups, 
people with small education, women, per¬ 
sons over forty, the rural element, those 
dwelling in the South. It will be inferred 
that some of these groups have common 
characteristics; and again, they are at the 
same lime nonvoiers in primary and gen¬ 
eral elections. 

When wc ask then, w’hat good has direct 
legislation done in the countries where 
it has been actually used, the answer must 
surely be that these countries, save for 
the combating of the dishonest “bosses” 
in the American states, are no better off 
and are probably worse off. I'his is cer¬ 
tainly the opinion in America. The Swiss 
idealize their system more than the Ameri¬ 
cans. but when one examines their opin¬ 
ions they are seen to be of small substance. 
Consider the utterances of lionjour: 

"It is the surest method of discovering the 
wishes of the people—an excellent ba¬ 
rometer of the political atmosphere." But 
we have seen that the people’s wishes can 
be destructive, when the people have not 
met together to discuss the consequences 
of their activity and are not enlightened 
by those who are informed and wise. He 
proceeds: “It compels the legislator to 
conform with the aspirations of the peo¬ 
ple, if he does not wish the fruit of his 
labors to perish.” But the legislator’s 
fruits may be so good that they ought not 
to perish, and the aspirations of the peo- 

Op, ciL, p. 114. 


pie many be uninformed, unintelligent 
and vindictive. “It puis an end to acme 
conflicts between people and governments, 
and provides one of the safest bariieis 
there can be against revolutionary agiu- 
tion.” To this the answ'er is that the 
conflict is ended by brute force—that is 
a majority decision, which has in some 
cases been an exceedingly small majority, 
and sometimes a niinoiity of the w'hole 
electorate. As for a barrier against revo¬ 
lutionary agitation, Bonjour himself says 
(though in regard to the initiative) that 
in the direct war-tax proposal “the So¬ 
cialists made their appeal to the lowest 
instincts of human nature.” Nowhere is 
there proof adduced that legislatures or 
parties are better or worse off since the in¬ 
troduction of direct legislation. It is 
highly probable when all is said and done 
that we will continue to emphasize the 
party system as a medium of goveruinent 
—especially for larger slates with complex 
interests and greater difficulties for the 
propagandist. I here may be an advantage 
in the initiative as a legal residuary in-* 
sirument of correction against blocs and 
unrepresentative legislators—but how did 
they get there? 

Let us now consider the special case of 
Weimar Germany. 

Direct Legislation in Weimar (Germany, 
Articles 72 to 76 regulating the use of 
the initiative and the referendum, in 
some cases for ordinary laws and for con¬ 
stitutional amendments, were used sev¬ 
eral times, and were, in fact, a very mo¬ 
bile clement in the constitution. 

l.et us first observe the German limita¬ 
tions on the initiative. (1) There were 
excluded certain subjects relating to 
finance. These limitations resulted from 
two motives; first, the conviction that the 
people could not know sufficient of law, 
administration, and public and private 
finance and economics to give a rational 

30 Cf. the commentaries on these articles in 
G. Anichtitz, Die Reichsuerfessung (Berlin, 
>930); F. Poetzsch-Hclfter, Gesetz tiber den 
Volksentscheid, June 27, 1921, etc. The lx!st 
description and coiiinrientaiy is G. Kuisenberg, 
Volksentscheid und Volksbegehien, 2nd edi¬ 
tion (Berlin, 1926). 
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decision on the subject; and second, the 
fear that the organized groups, either 
favorable or hostile to central and local 
civil servants, would too often attempt to 
upset the existing situation. 'I'he financial 
limitations were quite broadly interpreted 
in practice, as we shall see, and the broad 
interpretation finds a majority of de¬ 
fenders among lawyers. In this interpre¬ 
tation it is interesting to find adduced 
the experience of various countries, and 
of England in particular, where the initia¬ 
tive in finance is either located in the 
government entirely, or where Parlia¬ 
ment is subjected to severe limitations, 
and the considerations which there hold 
good certainly hold good of direct legis¬ 
lation a fortiori. 

(2) I'he second class of limitations on 
the initiative comprehended the special 
majorities required. 7 'hus: wdiere a refer- 
encluin was in challenge to a resolution of 
the Reirhstag, a majority of the registered 
voters must have participated in the 
referendum (article 75); tliat is, the refer¬ 
endum has no force at all unless at least 
half the voters polled valid votes. The 
reason for this provision was obvious, 
when we rciiienibcT American and Swiss 
experience. It gives rise, however, to the 
tactics during a referendum of telling 
those who are against a project simply to 
stay at home and not register their votes. 
Further, where, according to article 76, 
a referendum with the force of a consti¬ 
tutional amendment occurs, its acceptance 
by the majority of the registered voters 
was required. Thus those in its favor need 
over one half of all the registered voters 
positively for them. Again the tactics of 
the opposition is to tell voters to stay at 
home, and to argue that the initiated proj¬ 
ect is a constitutional amendment. What 
is a constitutional amendment has also 
been rather widely interpreted. 

Until the advent of Hitler, there were 

Cf. the discussion l)y Carl Schmitt, I'olksent- 
scheid und Vofkshegehren (Berlin, 1927). 
Naturally, they are not convinced of the legis¬ 
lative capacity of the people. This attitude is 
of a piece with their vindication of the right 
of the judiciary to review the acts of Parlia¬ 
ment and the executive for their constitution¬ 
ality. Cf. Chap. 9, p. 153 if. 


seven “popular” initiatives. Upon two 
only was the full procedure carried out; 
the rest were abortive. The first, an abort¬ 
ive popular initiative, was that of the 
Reich Federation for Housing and Lease¬ 
holds “to amend the law on Housing.” It 
w'as accepted by tlie government, but its 
promoters themselves dropped it.-*- The 
same association proceeded with a new 
proposal, and this was rcjedccl by the 
government as a finance law. In April, 
1926, the Association of Small Savers 
initiated an amendment of the Devalua¬ 
tion Laws. It was rejected by the govern¬ 
ment as a law affecting the budget. The 
government argued that “a law which 
materially amends the whole financial 
situation is inherently and without a 
doubt a law affecting the budget . . .” 
Schmitt *3 held that the term “law on the 
budget” properly refers to any law' “the 
.substance of which is by monetary meas¬ 
ures to provide new income for the state’s 
finances or to put new burdens upon it.” 
In 1927 the Reich association of those in¬ 
jured by the devaluation of money 
initiated a measure to return to the mone¬ 
tary valuations of debts, contracts, etc., 
before January, 1924. This was rejected 
by the government on the grounds that 
a finance law was involved. 

The government’s interpretation of the 
financial and constitutional nature of an 
initiative is final, the constitution having 
provided no other authority to decide 
this or to act as a court of appeal. 

Two initiatives went through all pre¬ 
scribed stages: the referendum on the 

The procedure was provided in the Law 
Relating to the Rcfcreiuliim, for which see 
G. Kaisenberg, op. cit., and the law relating to 
voting procedure at general elections; ai.so. 
cf. F. Foetzsch-Heffter, Jahrbuch des Offent- 
lichen Rechts (Berlin, 1925). 

42 7 'his led to the rule that after six months 
an abortive initiative lapses. 

« Op. cit. 

**C{. F. Poetzsch-Heffter, Jahrbuch des 
Offentlichen Rechts, 1929, p. 156. In the text 
1 have omitted mention of the Communist 
party’s initiative of October, 1928, demanding 
the cessation of work on the armored crui.ser. 

It failed for lack of support in the preliminary 
stage. 
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expropriation of the princes, 1926,** and 
the relcrcndum on the Young Plan of 
1929, or. as it was cunningly termed by its 
promoters, the Freedom Law, or the Law 
to Pre\ent the Enslavement of the Ger¬ 
man People. 

On the basis of Weimar German ex¬ 
perience, we may answer several impor¬ 
tant questions: 

(0 Is the vote on the referendum ma¬ 
terially different from the distribution of 
votes as given to the political parties at 
the immediately preceding general elec¬ 
tion? It is not. In the election of Decem¬ 
ber 1924, the Majority Socialists and 
Communists alone had together polled 
10,5 million votes; these parties managed 
the referendum campaign, and the votes 
in its favor amounted to i.].5 million. 
In the second instance the general elec¬ 
toral vote and the referendum vote w’cre 
even clcjscr. 

(2) Do the political parties keep out of 
the campaign? On the contrary. They 
enter ■with all their apparatus of pro[>a- 
ganda, their appeals to party loyally, and 
arguments which relate the proposition 
to the general policy of the party. In both 
cases where the referendum was carried 
through—the referendum on the expro¬ 
priation of princes and the referendum 
on the Young Plan—two parties, the ex¬ 
tremes on each wing, actually initiated 
the proposal. From the first moment each 
party declared its attitude and to the last 
advised and marshalled its rank and file. 
In the second instance the German Na¬ 
tional party was split by the action of the 
extremist Hugenberg: the Left wing of 
the party seceding on the ground that 
such extreme action tended to make 
impossible any governmental coalition be¬ 
tween the party and other nonsocialist 
conservative groups. 

(3) In what sense, then, is the initiative 
“popular*'? In no sense different from the 
issues which are treated by the parties 
through the medium of the legislature 
and general elections. 

(4) Was the issue “clear-cut** from all 
others? If .so, the referendum is a useful 

^5 F Poetzsch-Heffter, loc. cit. 


remedy against the alleged defect of repre¬ 
sentative government that it is based 
upon elections where the multi])licity of 
issues confuses the electorate and destroys 
the sense of the mandate. The issues here 
were certainly not clear-cut. They wrre 
made part and parcel of a general system 
of constitutionalism, the theory of private 
property and Socialist reconstruction, of 
international affairs and public finance 
as a whole. They were related to the pro¬ 
grams and policies of the parties. The 
most significant example of this was the 
questionnaire put in tlic ReirkUafr speech 
by Dr. Curtins in defence of his govern¬ 
ment’s refusal to accept the referendum 
project: “If the proposal is accepted, 

what will be the next step? If such an 
alternative is accepted, what is the answer 
to the derivative questions which will 
arise as a consequence? At such a stage, 
what .steps will l)e taken by the pro¬ 
posers?” Me thereby showed th.it any gov¬ 
ernment can take the responsibility for 
the proposal of a referendum only when 
its sequelae have been envisaged and 
sound an.swers provided to meet all the 
unavoidable and closely integrated con¬ 
sequences. 

(5) How does the referendum affect the 
position of a government based on parlia¬ 
mentary responsibility? The government 
is seriously embarrassed and confused. 
Its program of legi.slative work is sud¬ 
denly interrupted by the necessity of 
aiding or opposing an enormous agitation 
toward which, by the constitution, it is 
bound to state its attitude. Further, in a 
system based on coalitions of more than 
two parties, often precariously balanced, 
the result is, at the least, to heighten the 
instability of the government, and to 
cause confusion and personal and group 
collisions, which cost energy to try to 
overcome, often without success. The ref¬ 
erendum has no pacifying effect: on the 
contrary it inflames antagonisms by re¬ 
minding men of their existence. 

(6) Did the referenda threaten the 
prestige of Parliament? The answer is, 


Speech, Reichstag, Stenographische Bericht, 
November 26,1929. 
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(iecidedly! For one of the most effective 
weapons of the parties and committees is 
deirmnation of the parliamentary system 
ano that particular Reichstag. It is a body 
of talkers; it can come to no decision be¬ 
cause of the fragmentation of parties; it 
is congested with Iegislaii\e and admin- 
istrativ«^ duties; it is unjust; it has no 
courage. The weapon was used without 
mercy. 

(7) Were the referenda educational? 
Insofar as they meant extra campaigns of 
public speaking and a special overflow 
of printed discussion in newspaper and 
pamphlets, the answer is aflirinaiive. But 
can we l)e so sure wlien we take into ac¬ 
count the character of the propaganda? 
You either appeal to prejudice or you 
leach: if the former then there is no 
education, and in the instances confront¬ 
ing us there was an almost absolutely 
unbridled af)pea] to certain simple but 
powerful prejudices: property or not, a 
violent assertion of patriotism or not. 
Here arc some of the titles of pamphlets 
in the princes’ expropriation referendum 
of 1920: “Property is Theft!” “Five Hun¬ 
dred Years of Robbery by Princes!” “Not 
a penny to the Princesl” “Rich Princes, 
Poor People!” “Law* or Robbery in the 
Republic?” In the second instance, the 
very name of the proposal, the “Freedom 
Law',” and the “Law against the Enslave¬ 
ment of the German People” were irra¬ 
tional incitements. The proposers have 
every inducement to be virulent and 
unmeasured and nothing to restrain them 
like subsequently continuing legislative 
or executive responsibility. Ministers were 
subjected to the cruelest abuse, and being 
in office, were handicapped in their re¬ 
plies. 

It must be admitted that the people 
learn something from every additional 
dose of propaganda, but the dose is at 
least as bad as it is good. Who will dare 
to say that in time they help the good 
and eject the bad? If we contrasted what 
actually occurred with real education, we 
should contrast two or three months' in¬ 
flammatory and irresponsible demagog¬ 
uery with a process which should last 
years—a process in which the proposal 


would have been explained in all its 
parts to small groups of j>cople of no 
more than tw'enty. and its connections 
with other parts of the existing body of 
laws and regulations carclully traced, its 
furthest ramifications and proximate and 
distant consequences w'eighed in terms of 
finance and subjective burdens placed 
upon various groups in the Cf>untry and 
in foreign states, and the meaning of 
them all sedulously made clear. If educa¬ 
tion were the purpose, and a rational, 
considered, and sincere popular decision 
w-ere required, these things w'ould need 
to be fulfilled. In fact, they were not ful¬ 
filled. For the time w’as not available, and 
instead of the teachers who w'ould have 
been needed, let us say about one in 
iw'enty of the voting population (that is, 
two million teachers), there were simply 
a few thousand party speakers, special 
associations like the “League for the De¬ 
fence of the Seventh Commandment,“ 
and a handful of journalists. How many 
were made to realize that if they expropri¬ 
ated without compensation on this oc¬ 
casion rightly (let us say), tliey w'ould 
have established a moral rule in the com¬ 
munity not subject to careful discrim¬ 
ination when other groups were to be 
expropriated? I low' many w'ere ever 
taught the results of attempting to force 
the hand of foreign governments by per¬ 
emptory commands to one’s own? 

(8) Finally, the referendum gave to the 
discontentecl parties the chances of agi¬ 
tation, not only for something just, but 
out of malice, spite, and revenge for 
having suft'ered losses at the preceding 
elections and for their exclusion from the 
cabinet. If it is said that the referendum 
is proper in the third or fourth year of 
a legislature’s life (and against that there 
is a great deal to be said), it must be ob¬ 
served that in Germany the referendum 
of 1926 was instituted by parties which 
failed at the elections of December, 1924 
(in other w'ords, the Reichstag had existed 
for only fourteen months when the refer¬ 
endum was proposed), while in the 
referendum of 1929 the Reichstag had sat 
for sixteen months and was again dis- 
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turbed by the extreme Right which had 
done badly in the election of i928>’ 

The constitution of the IJ.S.S.R. em¬ 
powers the I'residiuni on its own initiative 
or on demand of one of the Union Re- 
publits to conduct a referendum on pro¬ 
posed legislation (that is proposed by it¬ 
self). The power has never been used; but 
Mr. Vyshinsky promises that when it is, it 
will not be in the corrupt bourgeois con¬ 
ditions of the lands beyond the pure 
pale (op. ciL, p. 335 ff.). 

Such experience would, perhaps, warn 
us not to accept direct legislation as a 
remedy for the defects of parliamentary 
government. It improves nothing: neither 
the laws nor the people. It disturbs with¬ 
out providing solutions. It is an appeal 
from a court which has the makings and 
some of the equipment of a wise legis¬ 
lature. to all the crudities of a majority 
vote. Its operation leaves stark naked the 
physical power of numbers, surely not a 
desirable thing. The public cannot but 
be ignorant of the facts of the situation; 
the referendum campaign makes it no 
better, and it may make it worse, for many 
people are prepared to vote for wdiat they 
immediately want without considering 
whether it is good for them or otliers in 
the long run. If, in spite of the teachings 
of experience, there are people who still 
say the will of the people ought to pre¬ 
vail, so it should. But let it not be pre¬ 
tended that this is the best medium 
through which it may do $0. If what w'e 
have said about the process of go«rem- 

47 On July 14, 1933, the Nazi government 
established its own referendum—without the 
popular initiative. It was used three times. 
The first was in November, 1933, to ratify the 
government's withdrawal from the I.cague of 
Nations. The second was after the German- 
Austrian Anschluss in April, 1938 had Ijcen 
consummated. The third lime was in August, 
1934. when Hitler fused the posts of chancellor 
and president (on the death of Hindcnberg) 
and the form of the question was “Do you 
German man or woman agree that. ...?*' 
There were overwhelming voles of “Ves,” to 
Europe's ultimate damnation. This form of 
referendum cannot hoodwink anyone: its in¬ 
tention was not to derive authority from the 
people, but to boast that benevolent dic¬ 
tatorial authority was being used for their 
own good. 


ment in previous chapters is true, we 
should all be better served if our concern 
were fixed upon the reform of the party 
system; we should strive, then, to make 
the parlies more responsible-minded, 
more sensitive, more masters of the social 
sciences. They would become conscious 
teachers, leaders, and trustees chosen for 
the qualities proper to such functions and 
for that of legislator. At any rate, the 
question of the referendum is the ques¬ 
tion of the quality of a country’s political 
parties. 

COMPULSORY VOTlNt; 

Many people do not use their right to 
vote. Surveys show that in England the 
percentage of voters is about 75 per icnt, 
sometimes a little more; in France re¬ 
cently about 80; in Germany about 75. 
In the United States about 70 per cent 
(in 1920 and 1924 there were low points 
of 60 per cent) vote in Presidential elec¬ 
tions, while Congressional and state elec¬ 
tions sliow, on the average, a worse record. 
(For the United States we must make 
allowance for Negro nonvoters in the 
South, who are excluded by fraud or 
force.) 

Causes of Nonx/oting. Why do not all 
the people vote? The reasons for non¬ 
voting are inferable in two ways: first, 
one can examine into who are the non¬ 
voters, and secondly, one can inquire of 
nonvoters why they do not vote. (It is also 
possible to interrogate them on their 
general character and interests, and make 
inferences.) 

The first question has been answered in 
a variety of studies for the United States, 
and by the method of asking which groups 
of the population show the higher pro¬ 
portions of voting. Thus one study,the 
results of which are corroborated closely 

48 s. M. Connelly and H. H. Field, “The Non- 
Voter," Public Opinion Quarterly, Summer, 
1944* PP- J 75 -^ 7 - See also A. Davidson and 
P D Anderson, Ballots and the Democratic 
Class Structure (Stanford, 1943), passim; 
Charles £. A^erriam and Harold Gosnell, 
American Party System (New York, 1949); and 
McGraw-Hill (publishers) Recent Social 
Trends, Vol. II, p. 1507. 
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enough by the rest, shows that the top 
quarter in the economic scale votes most, 
even when they have not had the highest 
education. Leaving economic welfare out 
of the question, the college people vote 
most, next the former high-school attend- 
ants, least of all those who do not attend 
beyond grade school. The older voters, 
those over 40, vote iiK^re than those be¬ 
tween the ages of 21 and 39, in the ratio 
of 76 to 59. Among the workers, the voters 
in order of voting are white-collar workers, 
with farmers, nianual laborers, and “ser¬ 
vice" occupations least of all. Recent 
arrivals in America vote more than do 
the persons of two and three generations 
settlement. Votes are highest in the great 
metropolitan areas and then trail down in 
the smaller ones, with the voting smallest 
in the rural areas. Of course, in general 
the Negro votes least of any group in the 
country: the reasons are obvious. Jews 


and Catholics vote more than Protestant 
religious groups. 

1*0 the second type of question—asking 
the nonvoters why they do not vote— 
the best-formulated answer is that pro¬ 
vided by GosneH’s study of nonvoting in 
Chicago.^» The results are shown in 'fable 
15. I'o make this study applicable to 
other countries would require consider¬ 
able adjustment in the details and pro¬ 
portions, but its framework is representa¬ 
tive of nonvoters everyw'here. 

There is no doubt that many of the 
answ'ers Gosnell obtained w-ere evasions 
designed to make the answerer less culpa¬ 
ble than he or she was. For example, I 
should hazard the guess that 12.1 per cent 
is too high for illness. As Vauvenargues 
said: “Illness suspends all virtues and all 


Charles E. Merriam and Harold Gosnell, 
iVon-f'ci/zng (Chicago, 1924). 


TABLE 15—Reasons for Not Voting Given by 
Non VOTERS Inter vie wf.d: Chicago 


Percent 

Reasons For Not Voting Distribution 

Physical Difficulties: 

Illness X2.X 

Absence ii.i 

Detained by helpless members of family 2.3 

Legal and Administrative Obstacles: 

Insufficient legal residence 5.2 

Fear of loss of business or wages 5.5 

Congestion at polls 0.8 

Poor location of polling bo^.rh 0.8 

Fear of disclosure of age 0.3 

Disbelief in Voting: 

Disbelief in woman’s voting 7.8 

Objections of husband to wife’s voting z.o 

Disgust with politics 4.3 

Disgust with own party 2.0 

Belief that one vote counts for nothing i .3 

Belief that ballot-box is corrupted 0.7 

Disbelief in all political action 0.4 

Inertia: 

Genera] indifference 25.4 

Indifference to particular election 2.5 

Neglect: intended to vote but failed 8.4 

Ignorance or timidity regarding elections 7. i 

Failure of party workers 0.9 

Total 
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vices.” Inertia provides for per cent 
of the total, and perhaps this should be 
increased. 

The Compulsory Vote. At any rate, is 
it worth while forcing all but the decrepit 
to vote? This is done in Belgium, Switz¬ 
erland, and Australia.s^^ In the fust-named 
country the compulsory vote was intro¬ 
duced in 1895^ when the suffrage was very 
widely extended. Until that lime the re¬ 
sults of voting under a limited franchise 
were on a par with those in England and 
E'rance, but in the local govern merit areas 
the results w'ere disturbing. But it was 
argued that the comparatively heavier 
voting for the central legislature was ob¬ 
tained only at the cost of propaganda and 
discipline extremely expensive in energy 
and money.The opposing theories 
wTie (a) that the vote was a civic “right” 
which the citizen might use or not, as he 
wished; and (b) that the vote w'as a 
"social right”—that is, a right to be exer¬ 
cised in the interests of society—and that 
therefore society might regulate its em¬ 
ployment. The latter argument is analo¬ 
gous to the contention that the parlia¬ 
mentary prixilege which protects a mem¬ 
ber of a legislature in the free expression 
of his opinions is not his alone but an 
attribute of the xvhole legislature, for 
its benefit and instrumental to its effec¬ 
tiveness. (We shall meet such arguments 
again: arguments which lead back to 
their proponents’ ultimate metaphysics 
of society and which are not seldom at 
least a partial product of their material 
interests.) The strong practical reasons 
for the compulsory vote were the expense 
and difliculiy suffered by the political 
parties in bringing the people to the poll. 
Moreover, the moderates were more afraid 
of electoral inertia than of the extremes: 
for the extreme voter w^ould go to the poll 
voluntarily, not so the moderates. Thus, 
the Belgian voter is forced to vote, under 
penalty enforced by the justices of the 
peace. The fines are small, but they seem 

®o Also in Argentine, Hungary, Denmark, Lux¬ 
emburg, Czechoslovakia, and Italy. 

6^ J. Barth^lcmy, VOrgariisation du Suffrage 
(Paris, 1920), p. 477 ff. 


to have been effective.®2 It is not surpris¬ 
ing that the proportion of the electorate 
voting was always over 93 per cent (except 
in 1919, for which adequate extraneous 
reasons tan be given). Excuses accepted 
are illness, absence abroad, absence for 
business; and not many are prosecuted 
compared with the total of nonvoters. In 
Switzerland some cantons have the com¬ 
pulsory vote, some not: in 1925 the can¬ 
tons with it showed a poll of 86 per cent 
of the electorate, those without it only 
72 per ceni.^® 

In Australia, the Commonwealth Elec¬ 
toral Act of 1924 made it the duty of 
every elector to record his vote. Excuses 
may be made to the returning officers on 
a proper form which must be filled in by 
the iionvoter. 'The penalty for inexcusable 
nonvotiiig or nonjustifitaiion is between 
ten shillings and two pounds. The effect 
of tlic compulsion may l>e interred from 
Table 16,®^ which shows very clearly the 
increase in voting after the pas.sage of the 
Act of 1924. 

And in every election for the House of 
Representatives and Senate, as well as 

TABLE 16— Australia: Effect on Non¬ 
voting OF THE Ct)MI*UL.SORY VOTE AcT 


OF 1924 

Percenlage oj the Electorate 
Voting Jot 


Election 

Senate 

Representatives 

1901 

5304 

55-69 

i 9»7 

77-69 

78-3 

1922 

57-95 

59-36 

»925 

9 '- 3 « 

9 '-39 


s-'Cf. Harold Go.sncll, Why Europe Votes, 
(Chicago, 1930), p. 103: The first iioiicxruscd 
abstention was punished by a reprimand or 
a fine of from one to three francs. The scc:ond 
offense wiihin six years was puni.shable by a 
fine of from three to twenty-five francs; the 
third offense within ten years by the same fine 
and public posting; and the fourth offense 
within fifteen years by disfranchisement for 
ten years in addition to a fine and public 
po.slmg.” 

Ibid., p. 129. 

Commonwealth Electoral Act (Compulsory 
Voting), No. 10, 1924. Codified with slight 
amendments, 1928, No. 17. 

From report of Royal Commission on Au¬ 
stralian Constitution, 1929, p. 31, and Official 
Year Book, 1930. 
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every referendum, since that time, some¬ 
thing like 95 per cent of the electorate 
lias voted.®® 

What motivated enactment of compul¬ 
sory voting in Australia? Members of Par¬ 
liament were disgusted by the al)Stentions. 
“Ever since the federation was csublisbcd, 
of all those who have been returned to the 
Senate during the last twenty-four years, 
(;n only four occasions has an individual 
senator been returned by more than 50 
per cent of the votes enrolled.” How, 
under siicli circumstances, could members 
speak in the name of democracy and the 
jiiajority? It was believed that if voters 
were compelled to vote they could the 
more easily be made to accpiire an in¬ 
formed interest in politics. It was urged 
that the State already spent large sums of 
money to enroll electors. Further: ‘Tf the 
people exhibit Jio interest in the selec¬ 
tion of their representatives, it must 
necessarily follow, that in the course of 
time there must be a serious deterioration 
in the nature of the laws governing the 
social and economic development of this 
country , . It was pointed out that 
Queensland, which established compulsory 
voting in 1915, managed to poll over 82 
per cent of the electorate, w^hile the rest 
of Australia polled about 55 per cent. 

What docs all this show? That it is 
possible to make people come to the poll¬ 
ing booths and write a figure or make a 
cross on a piece of paper if they are threat¬ 
ened with the fine of a few shillings unless 
they do so. It enables the politician to say 
w'ith conviction and demonstration that 
he represents a majority of tlie people. It 
makes it easier to get people to the poll. 
In some a political consciousness will be 
awakened. Notice, however, the substan¬ 
tial dangers: to vote under duress is no 
proof of the will to vote, capacity to vote, 
or right judgment. The politician may say 
he represents a majority of the people: 
but in fact, 50 per cent or more have 

Commonwealth of Australia yearbook for 
the various election years and referenda. 

Debates. Australian House of Repre.senta- 
tivc.s, July 24, 1924, p. 2446. 

M Debates, Australian Senate, and reading, 
July 17, 1924, p. 2180. 


voted who do not care enough about poli¬ 
tics to vote, let alone to inform themselves, 
except under duress. It is easier to get 
people to the poll. Is that for the good in 
politics? Is that not bound to make the 
task and therefore the efforts of political 
parties easier rather than harder? And 
there is a great deal to be said for impos¬ 
ing the greatest rather than the least strain 
on political parties. Finally, is it worth 
wliile to force a few into political paths at 
the cost of forcing the congenitally apa¬ 
thetic into giving an unavoidably ig¬ 
norant and perhaps contemptibly cynical 
vote? 

Gosnell shows quite clearly that a 
high percentage of voters is, apart from 
compulsion, brought out by momentous 
issues, keenly contested and closely con¬ 
tested individual constituencies, and well- 
organized and active parties: thence comes 
the fullness of the sovereignty which is“ 
the prize of the victor.®® He establishes 
some correlation between proportional 
representation and the size of the vote.®^ 
He shows also that there is more voting 
in urban than in rural communities; 
among skilled than unskilled workers. 

Hence, when sdiolars like Barth^lemy 
advocate the compulsory vote one is 
astounded at the argument:®^ 

Abstentionism falsifies the sincerity of uni¬ 
versal suffrage and prevents the normal opera¬ 
tion of government by the niajoritv; what be¬ 
comes of representative government in a coun¬ 
try where one third of the electors do not 
vote? I’he deputies—for we must take into 
account the votes obtained by the candidates 
who failed—do not represent the half of the 
electorate, and it is the half plus one of this 

Why Europe Votes (Chicago, 1930). 

®u Where there are constitutional limitations, 
as in the United States, interest and therefore 
voting tends to diminish. The same holds 
good, of course, of local government, which 
is severely limited government. 

Yet, says Gosnell {op. cit., p. 183) regarding 
Germany: “It is true that the novelty of the 
system has now worn off and that its very 
stability has tended to lessen interest in voting, 
but the drop in the poll has been very .slight.” 
«2 J. Barthdemy, Rapport, Chambre des 
D^put^s, Le Vote Obligatoire (1922), No. 
4738, and Droit Constitutionnel (1926), p. 
29G if. 
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lepresfentation which governs the country. 
Forty million Frenchmen are subject to laws 
voted by the elected of two millions of 
cili7.cns.83 llnder those conditions, the sup¬ 
posed national representation gravely risks 
being only a singularly unfaithful expression 
of the essential features of the nation. There 
is, further, a powerful interest in obtaining 
the votes of the mass of citizens who do not 
use the pointer of political passion. The 
obligatory vote brings to the polls the mod¬ 
erate voter, and favors the moderate panics 
which are often less well organized for the 
electoral struggle than the extreme parties. 

Is this not a complete abdication of po¬ 
litical science? The professor proceeds: 

Once again, the obligation to vote is part 
and parcel of customs in Belgium; it pro¬ 
duces no discontent there; it is an excellent 
means of civic education. 

It is of outstanding interest in a theory 
of politics that the French Communist 
party was ferociously hostile to the pro¬ 
posal to institute the compulsory vote for 
elections in France. They wanted the votes 

83 Docs he mean that if 70 per cent vote, then 
one half of this—or 35 per cent—of four mil¬ 
lion of the electorate (before women voted)— 
may rule, and that of this, only two million 
may represent the majority in the con¬ 
stituencies? 


to go to the most eager and zealous or¬ 
ganizers. 

There is no help for representative gov¬ 
ernment in devices like direct legislation 
or the compulsory vote. They either 
ascribe to the elector capacities which he 
does not and cannot possess, or else seek 
to overcome the alleged defects of political 
parties by obliging the citizen to under¬ 
take functions for which he has no inter¬ 
est or no aptitude. I'hey ignore the un¬ 
uttered lesson of the polls of public opin¬ 
ion in the United States. Great Britain, 
and France, that on every subject there 
are some 10, 15. even 20 per cent of those 
interrogated who “Don’t know," which 
not infrequently means "Don’t want to 
know." They forget the advantages of 
division of labor, and undervalue the nu¬ 
merous agencies of public opinion other 
than elections. They suffer, moreover, 
from the grave disadvantage of not con¬ 
centrating the voters’ attention on the 
conditions of improving the personnel, 
methods, and purposes of political par¬ 
ties. Hope lies not on these devices, but in 
the more adequate selection and education 
of candidates for office, and in the marked 
improvement of schools and adult edu¬ 
cation. 


[ 57*1 



Part Five 


CABINETS AND CHIEFS OF STATE 

CHAPTER 2 ^ 

The British Cabinet and Its Auxiliaries 

CHAPTER 24 

llie French Cabinet 

c H A p r F. R 2 3 

The German Cabinet System: The Fall of the Irresponsible 

Executhfe 

CHAPTER 26 

The United States Presidency 


The heart of a statesman should be in his head.—N a p o l e o n 

Those who are in the Ministry of State must imitate the stars, which, though 
the dogs bark, do not refrain from giving light or pursuing their course; such 
abuse should not be allowed to shake the Minister's probity, nor make him 
swerve from the resolute march towards the ends which he has proposed for 
the good of the State.—R 1 c h e i. i e u 
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The British Cabinet and Its Auxiliaries 


In pondering on the nature of executives, 
the student will do well to hear constantly 
in mind the characteristics of governmen¬ 
tal leadership suggested earlier^ VVe have 
already indicated the principal parts of 
modern political machinery, namely: the 
electorate, the parlies. Parliament, the 
cabinet, the chief of state, the civil service, 
and the judiciary. The middle terms—the 
cabinet and the chief of state together— 
comprise that which is usually called the 
executive. No deliberate philosophy on 
a single occasion distributed the work of 
government among its organs; these were 
made and endowed with power, each ac¬ 
cording to separate contingencies. Hence 
the executive comprises an assortment 
of functions which cannot be accurately 
inferred from the name, but can be known 
only by historic explanation and enumera- 
tive description. Indeed, all the execu¬ 
tives have some legislative functions, even 
the American. And while in Continental 
parliamentary systems the executive is also 
the legislative leader, in the British sys¬ 
tem both the executive and the legisla¬ 
tive functions are fully and inseparably 
blended in the cabinet. 

The evolution of the executive need not 
occupy us long, for it has in many ways 
remained the residuary legatee in gov¬ 
ernment after other claimants like Par¬ 
liament and the law courts have taken 
their share, and we have indicated the 
history of the aggrandizement of these 


authorities in other places. It is most use¬ 
ful to look upon the executive as the 
residuary legatee, for that explains the 
mixed nature of its functions and parLs. 
In early times all power, of every kind, 
lay with the prince and his narrow circle 
of advisers or intimidators. It not only 
executed policy but planned it and sat in 
judgment-^ The movement for respon¬ 
sible government caused portions of the 
power to be taken over by other institu¬ 
tions, the remainder itself being subjected 
to certain norms of constitutional morality 
and controlled by the new organs. The 
legislature, the courts, the people, the 


2Cf. J. F. Baldwin, The King*5 Council in 
England during the Middle Ages (Oxford, 
1913); A. V. Dicey, The Frh.y Council (Ox¬ 
ford. i860), older than Baldwin's work and 
much exploded by it: E. R Turner. The 
Privy Council (Johns Hopkins, 1928) and 
Cabinet Councils in the Seventeenth and 
Eighteenth Centuries (Oxford, 1932); A. B. 
Keith. The British Cabinet System, 

(London, 1939): Paul Viollet, Histoire des 
Institutions Politiques et Administratives de 
la France (Paris, 1912); Le Comte de Lu^ay, 
Des Origines du Pouvoir Ministerivl en 
France: Les Secretaires d*Etat (Paris, 1868); 
A, Ch^rucl, Histoire de VAdministration 
Monarchique en France (Paris, 1855); Daieste 
de Chavannes, Histoire de VAdministration en 
France (Paris, 1848); M. L. Hinsdale. History 
of the Presidents Cabinet (New York, 1911): 
W. H. Smith, History of the Cabinet of the 
United States of America from President 
Washington to President Coolidge (New York, 
1925): Cf. L. D. White, The Federalists (New 
York, 1948) and L. K. Caldwell, The Adminis¬ 
trative Theories of Hamilton and Jefferson 
(Chicago, 1944). 
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parlies grew to marvelous dimensions, yet 
they iie\cr denuded the executive (as the 
monarch and his ministers were called) 
(lean of all but executive work. Even the 
fullest new modeling of government, that 
in the Amcnican states and federation at 
the end of the eighteenth century, estab¬ 
lished an executive which was more than 
a mere executive. And it is still anxiously 
debated whether the United States 
F*rcsident is an executive compact only of 
the several definite powers assigned to 
him, ora more general executive with un¬ 
defined residuary authority as well (Hke 
the European or British as Hamilton 
purposed). Even Montesquieu, as wc saw', 
counseled no complete separation. Law¬ 
making was abstracted, but some law¬ 
making yet remained; justice was removed 
to a securer residence, yet large powers 
were reserved; control over the perma¬ 
nent officials was vested in the legisla¬ 
tures and courts too, yet not entirely; 
while the field of foreign relations has 
only in recent years shown signs of being 
relinquished by its ancient holder. 

Now', the same tendencies which molded 
the executive in its modern form also 
caused the growth of a distinction be¬ 
tween the thief of state (the King or the 
President or the Governor General) and 
the body of ministers or the cabinet, giv¬ 
ing the former a principally decorative 
and symbolic position, which is combined 
with independence and permanence of 
tenure, while the cabinet has been made 
(and is) politically operative, reproach- 
aV)]e, and removable, acting in fairly strict 
dependence on the elected legislature.^ 
This is the council of ministers or the cab¬ 
inet—sometimes also called the govern¬ 
ment or the administration, though these 
terms are a little wider than the former. 
Both these pans of the executive have im¬ 
portant functions, and, though what holds 
good of one country does not exactly 

s For the development of the system in the 
British Dominions see A. R. Keith, Re- 
sponsible Government in the Dominions (Ox¬ 
ford, 1929). The Government of the Uritish 
Empire (New York, 1935), and The Constitu¬ 
tional Law of the Dominions (London, i<j33): 
and R. M. Dawson, The Government of Can¬ 
ada (Toronto, 1947). 


hold good of others, of all save the United 
States this is clearly true: the most impor¬ 
tant political powers are exercised not by 
the chief of state but by the cabinet. 
Since this is so, and since it has a closer 
and more vital relationship to the elec¬ 
toral. deliberative, and controlling insti¬ 
tutions which we have recently discussed, 
we treat of the cabinet first. 

THE GENERAl. CHARACf ERI.STICS OF THE 
CABINEl' SYSTEM 

It need not be argued that the political 
characteristics we have described may be 
and are combined variously in different 
countries, even where the same terms are 
used to name a system w'hich is believed 
to operate like the British model. In 
fact, as the course of the analysis will 
amply show', there are very significant dif¬ 
ferences of aspect and purpose. Broadly, 
however, there are certain common quali¬ 
ties and purposes which show themselves 
in the composition of cabinets and in 
their functions. 

Cabinets are small bodies of men se¬ 
lected from among the leaders of the ma¬ 
jority party or parties of the legislature, 
usually from members of that body, and 
holding office and exercising governmen¬ 
tal power as long as, and in the measure 
which, the legislature permits. The people 
do not directly come into contact with 
the civil service nor does the legislature. 
The parties impel, but do not formally 
lead, the legislature. They employ a spe¬ 
cial agency, a trustee, a delegation from 
among themselves, to mediate for them. 
If we had not already in mind that 
etymologically a committee is an expressly 
selected and delegated body, we might 
call the British cabinet a committee of 
the legislature; it is that, except that the 
process of .selection is not express choice 
by the legislature, and is indirect and 
complex, while the articles of delegation 
arc rather vague and elastic.^ 

The members of such executive com- 


4The. French constiiiition of 19.16 (article 
45) is very strongly ini|)rcgiiaicd with the 
spirit of express legislative mast cry over the 
Council of Ministers. 
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niitiees man the departments of govern¬ 
ment each directing and controlling the 
everyday administration of one great 
branch of government activity. Collec¬ 
tively. they decide the execution of policy 
and the making of laws, the order in time 
of their items, how earnestly the tasks 
shall be undertaken, bow much money 
shall be spent, and in what way the money 
shall be raised. This includes both foreign 
and domestic affairs. They explain to the 
legislature their motives, intentions, and 
reasons; they pilot their projects toward 
legislative acceptance: and they answer 
for the march of administration, which, 
by their acceptance of oflice is deemed 
theirs and only theirs. They are respon¬ 
sible; that is, it is acknowledged that 
blame and praise will attach to them ac¬ 
cording as—in the opinion of the legis¬ 
lature and the interested members of the 
electorate—they work woe or weal. The 
whole apparatus of government, every 
factor in the creation and execution of 
political decisions, revolves around them, 
concentrates upon them, radiates from 
them, though often not with frictidnlcss 
celerity or to the universal satisfaction, 
and, normally, with much grinding and 
clanking. So poweriul is this body, so busy, 
so ubiquitous, that the charge of tyranny 
is leveled at it, and gloomy prophecies 
are made about the decline of legisla¬ 
tures. We have yet to sec how much there 
is in such charges and prophecies. But this 
is true, that the enei^izing, responsible 
center of government and ultimate de¬ 
cision is in the cabinet. Let us consider 
these matters more closely in regard to 
each country. When we do, we shall find 
that for various reasons, very potent in 
the past, but which may not persist al¬ 
ways, the British cabinet system, the 
mother of all, is by far the most efficient. 

THE CABINET IN BRITAIN 

The British cabinet consists not of all but 
only of the principal ministers of the 
Crown.^ All the ministers, together with 

sCf. W. R. Anson, Imw and Custom of the 
Constitution, 4th edition (Oxford, 1935, edited 


the undersecretaries and parliamentary 
secretaries, form the "government” or the 
“administration." Which ministers are in¬ 
cluded in the term "principal" depends 
partly upon precedent and partly upon 
the convenience of each government. Also, 
the numbers vary within small limits, it 
being necessary to comprehend all the 
important branches, and to allow for com¬ 
mittees of the cabinet to be formed with¬ 
out too much duplication of membership. 
An excess of numbers, however, causes the 
loss of the best psychological and physical 
conditions of effective deliberation. The 
number (about 20) is. of course, larger 
now than it was in the beginning or mid¬ 
dle of the nineteenth ceiiiury (9 or 11), 
because the state has a much wider sphere 
of activities.'^ The ministers of the Crown 
Act of 1937 defines "cabinet” ministers 
as those notified as being such in the 
London Gazette, the publicity daily of the 
state. Further, it seems to me that the 
variation regarding inclusion of the Post¬ 
master General shows that importance is 

by A. B. Keith), Vol. II (“The Crown,” Part I), 
Chap. Ill; S. Low, The Governance of Enff> 
land, revised edition (London, 1915), p. 167; 
John Morlcy, Notes on Politics and History 
(London, 1914): Ivor Jennings. Cabinet Gov¬ 
ernment (Cambridge, 1936). 

6Cf. Sir Roliert Peel, Mirror of Parliament 
(*® 35 )» P* > 797 * cited in A. E. Todd, Parlia¬ 
mentary Government (Spencer Walpole edi¬ 
tion, London), Vol. 1 , p. 283. 

In 1948, following certain changes made 
at the end of 1947, the Labour cabinet con¬ 
sisted of only sixteen menilx^rs. Tliey were: 
Prime Minister and First Lord of the Treas¬ 
ury; the I.ord President of the Council and 
Leader of the House of Commons; Secretary 
of State for Foreign Affairs; Chancellor of the 
Exchequer; Minister of Defence; Lord Privy 
Seal and Leader of the House of Lords; Lord 
Chancellor; Secretary of State for the Home 
Department; Secretary of State for the Col¬ 
onies; Secretary of State for Commonwealth 
Relations; Secretary of State for Scotland; 
Minister of Labour and National Service; 
Minister of Health; Minister of Agriculture 
and Fisheries; Minister of Education; Presi¬ 
dent of the Board of Trade. There were seven¬ 
teen other ministers not in the cabinet. The 
student will notice that India no longer ap¬ 
pears in the cabinet; and that owing to the 
establishment in 1947 of a Ministry of De¬ 
fence, the Secretaries for War and Air and the 
First Lord of the Admiralty ceased to be cab¬ 
inet posts—not necessarily forever. 
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partly defined with reference to the pos¬ 
sible range and fluidity of policy. An 
office which like the Post Office has a 
rather limited range of controversial busi¬ 
ness and a vast scope of mere routine does 
not need the special attention of the 
cabinet. The same is now rather obvious 
of the Secretaries of War and Air, of 
Food, and Fuel and Power by contrast 
with the Minister of Defence, or the Min¬ 
isters of Agriculture or Labour. 

Ministers are ministers of the Crown, 
that is, they are formally appointed and 
dismissable by the Crown. Bdut this action 
is hardly more than formal and symbolic, 
as we shall see more clearly later. T'he 
Crown appoints but does not choose; it 
dismisses but does not control: it acts on 
but does not determine the occasion of 
dismissal. For the powder behind the 
throne is the authority of the people, 
to which government has been made re¬ 
sponsible. The people almost e.xhaiist 
their authority in the choice of Parlia¬ 
ment and this body, to which a laige 
sphere of sovereignty is ascribed by con¬ 
stitutional lawyers, applies the test of re¬ 
sponsibility to ministers. But we have seen 
that people and Parliament are them¬ 
selves organized and directed by political 
parties, and that it is difficult, indeed, to 
discover the distinct identity of these three 
bodies.In the British system of govern¬ 
ment the trinity is an almost seamless 
unity. 

This trinity cooperates by continuous 
interaction in the selection of the leaders 
of the party, and among them the prime 
leader. The Crown may, formally, choose 
anybody as chief minister, but govern¬ 
ment w'ill cease if the choice made by the 
factors of popular control is flouted, be¬ 
cause Parliament will not vote the laws or 
financial provision such a government re¬ 
quests and citizens might not obey or 
pay their taxes. Hence the Crown cannot 
avoid entrusting the formation of a gov¬ 
ernment to their indubitable choice. 1 say 
indubitable, for if there is room for doubt, 
if there is an alternative, no rule exists, 

TCf. W. E. Gladstone, Gleanings (London, 
1879), Vol. I, p. 2S4. 


either in statute or convention, to bind 
the Crown to chofwe one w^ay rather than 
another, and a government must be 
formed by reference to the democratic 
practicability of the choice as viewed by 
the personal predilections of the king or 
queen.® Conditions have, since 1820, left 
little, though some occasional room for 
doubt as to who arc the leaders of the 
parties, and therefore liardly any room 
for the personal choice of the sovereign. 
Before that time, tliere were liardly .such 
agencies as political parties, but only 
fluctuating “connections” among leading 
families and the groups of interests at¬ 
tached to them. This situation, lending 
aid to special rivalries, together with the 
imperfectly acknowledged sovereignty of 
the people or even of Parliament, gave 
the Crown considerable latitude.® When 
factions and “connections” w^ere trans¬ 
formed into parties, the division turned 
more upon the principles of government. 
Then, when government became actively 
lawmaking and socially ministrant, prin¬ 
ciples more and more settled party al- 
lc*giance and singled out the man who best 
represented them.’® When, finally, parties 
were consciously organized on a basis of 
dependence upon the people, they became 
the selective agents of leadership, and, 
providing they were not in doubt about 
w-ho did and ought to lead them, the 
Crow'll could not be in doubt. In recent 

»Cf. \V. F. Buckle and G. E. Moneypenny, 
Lijc of Disraeli, revised edition (London, 1929) 
2 vein. (Note: Subserpient references to (his 
work will be to the volume and chapter of 
the six-volume edition, page references will 
be from the new two-volume edition. All biog¬ 
raphies frequently referred to will be indi¬ 
cated by their short title, omitting the au¬ 
thor's name.) 

y Cf. W. R. Anson, op, ciL, Vol. II. Part 1 . 

Yet the biographies of Canning (Stapleton), 
Lyndhurst (Martin), Peel (F.nrker) and 
Disraeli (Buckle and Moneypenny, to 18G0), 
among others, now reveal quite clearly how 
unsettled principles were, and mote, how 
slight was the connection betw'een particular 
leaders and those principles. Could that be 
other, ise when England so suddenly took the 
plunge into a steam-driven civili/aiion? Peel's 
perplexity and the drama of his career seem to 
show that the new world came far too abruptly 
for men to realize its meaning until they 
had grappled with its problems for years. 
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years the “machine" and the parliamen¬ 
tary members and their prominent men 
have determined these questions without 
the shadow of a doubt at specie'll confer¬ 
ences.'^ Thus in 1922 the Conservative 
Carlton Club chose Stanley Baldwin to 
succeed Bonar Law; in 1937, Neville 
Chamberlain to succeed him; and in 1944, 
Winston Churchill became leader of the 
Conservatives at the invitation of Con¬ 
servative party headquarters. In the 
Labour party, the body of Labour M.P.'s 
choose tlieir leader; but his arrival among 
the few possibles is by election to high 
ofTicc in the party by the Annual Labour 
Confeience. The development of the 
party caucus and conference has relieved 
the Crown of an onerous task of selection. 

The Piirnc Mijiister Makes His Cabinet. 
Until recent years also the appointment 
of a prime minister was not a difficult 
problem, since not only was each party 
definite about which of its leaders should 
be called upon, but there were only two 
parties, one of which was necessarily in a 
majority. However, .since three parties 
have arisen, owing to the growth of the 
Labour party and nondecease of the Lib¬ 
eral, the former simplicity was lost be¬ 
tween 1923 and 1945. We shall also see 
later that Continental systems do not 
operate so simply, and their experience, 
which is now used as a warning in Great 
Britain, may one day be scanned as a 
necessary lesson. The prime minister thus 
indicated, is entrusted wdth the formation 
of a government. Under contemporary cir- 

JiCf. Disraeli, Vol. HI, pp. 951-57: William 
Beresford (Conservative whip) to Lord Stan¬ 
ley, January 22, 18.J9: 'T have discovered that 
the plan that they at present intend to adopt 
is not to propose D. as I.cader in a general 
meeting of the Party, but being themselves 
organized to go down to the House, and for 
him thus backed to virtually undertake to be 
Leader, not by election, but de facto. . 

Disraeli's leadership was treated as an ac¬ 
complished fact in an official letter of the 
prime mini.ster to the Queen (Queen Victoria's 
Letters, March 16. 1849), and further con¬ 
firmed by the recognition of the whip and 
members of the povcrnmeni. “Thus, without 
any regular nomination or election, but by a 
natural evolutionary process, the lead of the 
Opposition pas.sed to the fittest." 


cumstances he does not refuse, because he 
need not. He is well aware of his strength, 
whether it is in numbers, as in majority 
parties, or in tactical situation, as in the 
minority Labour government of 1929. 
Until 1931 it had not been necessary for 
a British prime minister, in contemplating 
the possibility of office, to make a formal 
pact of coalition with other parties by 
way of an agreement cither on policy or 
sharing offices, both a notable consequence 
of Continental conditions.'^ This, how¬ 
ever, happened in 1931,'® in the follow¬ 
ing circumstances. 

In 1929, the elections returned 287 La¬ 
bour members, 256 Con.servative. and 59 
Liberals. The Labour government being 
in a plurality, the King called in Mr. Mac¬ 
Donald, the Labour leader, to form a gov¬ 
ernment. In the absence of an official 
union bctwTcn the Conservatives and the 
Liberals the most likely viable govern¬ 
ment was Labour, and it must govern 
until it should find it impossible—when 
it might be replaced by a coalition of some 
kind, or might appeal for a dissolution in 
the hope of a clear majority. It w:is har¬ 
assed by the double opposition and har¬ 
rowed by the unemployment brought on 
by the Great Depre.ssion. Finally, the 
cabinet itself split on the problem of bal¬ 
ancing the budget—^whether to overcome 
the deficit by reducing unemployment 
benefits, or by raising taxation, or by 
acquiring more revenue by establishing a 
general tariff .system for the first time in 
history. Mr. MacDonald deserted his La¬ 
bour colleagues, and joined with Con- 

12 I'hi.s situation, however, pertained during 
the Crimean War, when Aberdeen's coalition 
cabinet was in office—from December, 1852, 
to February, 1855. Upon the resignation of the 
Aberdeen ministry', Palmerston attempted to 
reconstruct Che coalition cabinet, but the Pecl- 
iics (Graham, Gladstone and Sidney Herbert) 
resigned within less than a fortnight. Never¬ 
theless, the period of political compromise 
ended only with the dd&th of Palmerston in 
1865. 

1*** Cf. Herman Finer, Future of Government 
(London, 1946), p. 84 fl.; and sec MacNeill L. 
Weir, The Tragedy of Ramsay MacDonald 
(London, 193H); Sidney Webb. What Hap¬ 
pened in 795/ (Fahian Tract, London. 1932); 
Philip Snowden, Autobiography (London, 
I 9 S 4 ). Vol. II, pp. 929-61. 
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scrvative and Liberal leaders to form a 
coalition government. 

Critics of the Crown allege that the 
King had personally appealed to Mr. Mac¬ 
Donald to take this course. I'he truth is 
not known. Such critics think the King 
should have accepted the resignation of 
the Prime Minister and with it that of his 
cabinet, and then called lor a dissolution. 
But suppose the oiitgf>ing Prime Minister 
had, after a conversation with the King 
not asked for dissolution? Was it for the 
King to decide that for himself? Or should 
he have then gone to the leader of the 
next laigest party, the Conservative, and 
then, if they found government impos¬ 
sible (as they would because the Labour 
party alone could have outvoted it), called 
for a dissolution? Should this be done 
during such a crisis? 

At any rate, the coalition government 
was formed. The government then took 
some urgent remedial measures, aban¬ 
doned the gold standard (which the lead¬ 
ers had promised they would not do) and 
then dissolved. They went to the polls as 
a coalition. But their principles differed. 
Tlicy made an “agreement to differ," de¬ 
fended in the House of Commons by Mr. 
Baldwin as proper in the circumstances, 
and supported by his argument that the 
British constitution was very flexible and 
even vague, and that the people were not 
averse to trying a cabinet so heierogene- 
ous.^* Within a few months the system 
broke dow'n, precisely because it ran coun¬ 
ter to the spirit of the constitution, w^hich 
above all requires clarity of principle and 
indubitability of responsibility. The fol¬ 
lowers of the parties in partnership be¬ 
came restive, and when the tariff issue 
was raised acutely, some of the Liberals 
and some of the Labour members se¬ 
ceded. The others who remained may well 
be regarded as having joined the Con¬ 
servatives, the dominant party in the co¬ 
alition. 

The prime minister's choice of col¬ 
leagues is not controlled by the Crown, 
though on rare occasions the personal 
aversion of the monarch has been the 


means of keeping men out of office.^’^ For¬ 
tunate is it, that the prime minister is un- 
ernburrassed by the personal wishes nf the 
Crown, for his task is already formidable. 
The experience of a hundred and fifty 
years teaches us what an cxiraorc*inary 
combination of considerations dictates 
the composition of a cabinet. The prime 
minister seeks for al»ility in general coun¬ 
sel, for capacity to manage a department, 
for ideas and governmental initiative. 
These are not guaranteed by mere clever¬ 
ness. For many other qualities distinguish 
men: industry, rapidity of intelligence, 
courage, a peaceful character which com¬ 
pels others to quiet consideration by its 
mere presence, sincerity—and the list is 
not exhausted. All these are required and 
the ideal cabinet is the one in which 
there happens to be the proper amalgama¬ 
tion of talent and character to serve the 
contemporary needs of the departments 
and the w’ants of the country. 

Today, the demands are far more ex¬ 
acting than at any previous time, for the 
amount and importance of governmen¬ 
tal business is immense; the relationship of 
government to the economic and social 
pursuits of the country has become a 
blood relationship. The positive respon¬ 
sibility of the cabinet is passionately urged 
by almost every group and individual in 
the country, w'hile criticism is continual 
and searching. Considerations of ability 
are important for the Chancellorship of 
the Exchequer only second to that of the 
prime minister. Is it not a remarkable 
illustration of the underlying impor- 


15 E. g.. Queen Victoria "was a little shocked 
at Sir Charles Wood . . . designating the /u- 
ture Government, and selecting Lord George 
Bentinck, Mr. Disraeli (!) and Mr. Herries as 
the persons destined to hold high offices in 
the next Government" ('I'he Queen to Rus¬ 
sell, December 19, 1S47). Cf. Disraeli, Vol. Ill, 
pp. 1165-66, and A. G. Gardiner, Sir William 
Harcourt (London, 1923). Vol. 1 , p. 4G4, on 
the Queen's dislike for Dilke; and S. Gwynn 
and G. M. Tuckwell, Life of Sir Charles 
Dilke (London, 1917), 2 vols., Vol. I. p. 303. 
ifi Derby had to refuse because he could not 
rely on sufficient men of capacity. Cf. Disraeli, 
\ol. HI, p. 1375 ff., and Queen Vicioria’s Let¬ 
ters (1st series), Vol. Ill, pp. 79. So, Memo¬ 
randum of January 51, 1855. 
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tance of economics and finance? (Perhaps 
another age may deem the Minister of 
Education or Religion, if there were one. 
second in importance only to the prime 
minister.) But the confidence of the City 
is necessary, even if, as since 19-J6, the 
cabinet's intentions are radically to re¬ 
form the economic institutions of the 
country w'hcn City popularity, of course, 
could hardly be expected. But active hos¬ 
tility must be averted. Men w'ith the 
quality of gifted organizers are needed, 
like Herbert Morrison, the “planner’' in 
the cabinet of 1945. 

Yet it is not upon capacity for the ac¬ 
tual work of government alone that the 
prime minister may base his choice. Min¬ 
isters must be gcx)d debaters in order to 
satisfy the House of Commons and the 
House of Lords that their admiration de¬ 
serves the continuance of confidence. 
They must be able to deal with opposi¬ 
tion criticism and. of quite as much im¬ 
portance. be good platform speakers and 
popular w’iih the electorate. They must 
be on good terms with their own party. 
A party leader is entitled, in a democratic 
system, to believe that, be his cabinet 
never so bad, the curtailment of its life 
through lack of the arts of popularity will 
ultimately cause the country to suffer if 
the opposition is, as a sequel, called to 
form a government. There is the logic of 
the party system. 

Then the question arises; shall all wings 
of the party be represented in the cabinet? 
Shall any attempt be made to include rep¬ 
resentatives of the various powerful in¬ 
dustrial groups? This especially arises in 
Labour cabinets in England, since the 
trade-union groups are so lai^ge a part of 
the party; nor is it possible not to pay 
respect to those who have risen from social 
humbleness. In the Victorian age the prob¬ 
lem was to include the castle and Vere 
de Vere,^^ later the great capitalistic in¬ 
terests; the problem now is to include and 
digest the factory and cottage as well as 
the politician by career, to the possible 
loss of aggregate efficiency. Another con- 

i^Cf. Disraeli, p. 1160. on the formation of 
the Derby-Disraeli cabinet, 1858. 


sideration gives pause: how far shall heret¬ 
ical groups be included? Shall they be con¬ 
ciliated by inclusion or braved by exclu¬ 
sion for they liave their following among 
the voters? It depends upon the prime 
minister’s temperament, the extent of the 
cleavage, the size of ilie dissentient minor¬ 
ity, and the personalities of the prime 
minister’s loiiiiselors and the leaders of 
tlie minority.^® 

The personal likes and dislikes of the 
prime minister have mucli weight. For¬ 
mer membership of a cabinet provides 
difficulties: an enemy will be made by ex¬ 
clusion; weakness may be the result of 
inclusion. But the prime minister is not 
a free agent. He has grown to leadership 
w’iih others w'ho are almost as good as he: 
in twenty or thirty years of common serv¬ 
ice in the same party and in the Com¬ 
mons, in opposition or in ministerial posts 
of varying rank. I'hey have tested each 
other’s strength and weakness, and all 
together have been tested by their op¬ 
ponents in years of debates, party con¬ 
flict, and perhaps office. 

Some of the men he is choosing are 
themselves possible substitutes, should 
something occur to prevent his own acces¬ 
sion to office. He is no Caesar; he is not 
an unchallengeable oracle; his views are 
not dooms. He is ahvays on sufferance and 
its terms are whether he can render in¬ 
dubitably useful service. At any time a 
rival may supplant him. The little group 
of leaders when in opposition arc held to¬ 
gether only loosely, and the conditions of 
their loyalty are not permanently fixed. 
Friendship, confidence, and policy suffer 
transformations. One or tw^o or three who 
are needed by a potential prime minister 

J«‘Tn i8.^6 the attempt to include the Pccl- 
ites in Lord John Russell’s Cabinet (foinied 
5 July) was frustrated by Peel himself" (Dis¬ 
raeli in a memorandum); the result was a 
purely Whig cabinet (Drsrae/i, V'ol. Ill, Chap. 
1 . p. 817). Cf. Spencer Walpole. Lord John 
Russell (London. 1889), \'oI. 1 . So with the 
difficulties on the formation of the second 
Lalmur governmrnt in 1929—the Left-wnigeis 
were excluded by Mr. Ramsay .MacDori.iIrl. 

In October. 19)6 the Labour cabinet of i8 
was composed of 3 teachers. (> trade-union 
officials. 3 law'yers, 1 physician, 4 prolessionai 
politicians, and 1 cooperative-society expert. 
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may make terms about themselves and 
others, in regard to office and to policy. 
There may even be stipulations regarding 
the nature of leadership. The interactions 
and the negotiations settle the terms of 
colleagueship, the respective offices, and 
the nature, sometimes even the liolder, of 
the prime ministership. But the indubi¬ 
table prime minister—he who towers over 
his colleagues by reason of definite party 
selection, electoral popularity, character, 
and talent—has incleed a mighty power 
over the rest, for he has office to give. And 
only those who have seen the flushed 
faces, the anxious shuflling and nervous 
twitellings of the aspirants can know what 
a sovereign influence over men is thus 
exerted. When office is llieir life breath, 
we cannot be surprised that men pant for 
it: no spectacle of men in stress is pleas¬ 
ant. Thus, in the rather heated vagueness 
of an excited consciousness, do the prime 
minister and his colleagues associate in 
the formation of a cabinet, not without 
the frenetic advice and persuasion of un¬ 
official tadpoles and tajiers. 'lire African 
jungle is not the only place where men do 
war dances and beat themselves into a 
frenzy in preparation for a kill. Salisbury 
was heard to say (from personal experi¬ 
ence in forming a cabinet): “ Lhe Carlton 
Club resembles nothing so much at this 
moment as the Zoological Gardens at 
feeding time." 

The Implications of Responsible Gov- 
ernment. The principle of responsible 
government has certain institutional im¬ 
plications. The conventions of the cabinet 
system are: (i) that members of the cabi¬ 
net are, as a rule, members of Parliament; 
(2) that they are necessarily members of 
the majority, whether of one party or of 
a coalition; (3) that they hold office only 
while Parliament and the country do not 
obviously withdraw their confidence from 
a minister or the entire cabinet; (4) that 
the cabinet acts as a unit in face of other 
governmental bodies, and this implies a 
certain predominance of the prime min¬ 
ister over his colleagues. We more closely 
investigate these implications seriatim. 

Ministers are members of Parliament, 
that is, they are already elected or are 


found a seat upon taking office. There 
have been no exceptions to this, except 
the apparent exceptions of abnormal 
times. Such was the case of General Smuts, 
who was made a member of the Imperial 
Cabinet in 1917: but the exceptional 
position is obvious—the normal peace¬ 
time cabinet system had been suspended, 
and the special substitute body adapted 
to the supreme political direnion of 
World War 1 was called "cabinet" from 
habit. But when Ernest Bevin became 
Minister of Labour and National Service 
in 1940, he was not a member of Parlia¬ 
ment: a constituency w'as soon found to 
elect him. 

It is clear that the principle is not un¬ 
intentional, and that it has certain valu¬ 
able coiisecpienccs. It was clclibei;uely 
maintained despite the numerous Place 
Bills which were designed to exclude tioin 
the House those holding place under the 
Crown. Although it seemed obviously 
dangerous to an eightecnth-ccntury as¬ 
sembly to risk the sapping tactics of the 
king’s friends by their formally proper 
appearance on the floor and in the pre¬ 
cincts of the House, there was soniething 
to be said in favor of the efficiency of a 
government that is the product of legis¬ 
lative and executive cooperation. More¬ 
over, it often happens that to exclude 
your enemies is simply to create a rival in 
an unassailable place. To command them 
into your continual presence is to have 
them under a surveillance, which does 
more than surprise their intrigues, for it 
irresistibly insinuates itself into their hab¬ 
its of thought, and attends, spectre-like, 
even in their private councils. This is sim¬ 
ply the institutional application of the 
psychological truth: "Out of sight, out of 
mind." Hence the principle of ministerial 
membership of Parliament in England was 
deliberately excepted from the eighteenth- 
century acts to exclude from Parliament 
those holding a place of profit under the 
Crown.2o 


20 The Act of Settlement (1701), the chief in¬ 
strument, provided the basis for admitting 
iniiiisiers to the House—though in itself it 
was a statute which limited the niimher to 
l e admitted, it did not exclude all. So insistent 
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Where the principle has not remained, 
as in the United States, specially devised 
arrangements have had to be established 
to secure its manifest benefits. For those 
benefits are that the mind of the legisla¬ 
ture may be made known directly to min¬ 
isters, not only in set terms and in explicit 
detail, but also by the activity of that 
compelling emanation, the "sense of the 
House," which men like Peel, Disraeli, 
and Gladstone treated with such respect; 
and, reciprocally, the minister may an¬ 
swer in direct debate for his admiiiistia- 
tion. Much may validly be learned of the 
intrinsic worth of a man from the direct 
and continual observation of his personal 
demeanor, his features, form, and gestures, 
and the prodii^al indiscretions of his facial 
expression. I hc fact that he has been a 
member of Parliament for some years 
(sometimes as many as twenty) has al¬ 
ready acquainted him with its manners 
and nuides, and taught him a parliamen¬ 
tary tact and a respext for his former col¬ 
leagues which makes for the smooth and 
honest working of the system. The courte¬ 
sies which he as a private member desired 
and obtained from ministers he now give». 
This is not to pretend that office does not 
create a gulf between ministers and 
others: there is a saying in France that 
there is a greater difference between a 
minister and a deputy than between depu¬ 
ties of opposed parties—^but it is a 
bridged gulf, with easy and frequent com¬ 
munication. 

The mutual accessibility of ministers 
and members is the essence of the system. 
It is only a minor disadvantage that it ex¬ 
cludes from consideration for office any 
but members (or potential members) of 
Parliament, talented outsiders, and ex- 

was Parliament on the responsiliility of min¬ 
isters that until 1919, when members became 
ministers their seat was automatically vacated, 
and they then had to seek re-election after 
new cabinets came into existence, except for 
the posts immune by old statutes. By the Re- 
election of Ministers Act, 1919, ministers ap¬ 
pointed within nine months after a general 
election needed no re-election. In 1926 the 
provision regarding re-election was abolished. 

On the general theme see Edmund Burke's 
Thoughts on the Present Discontents, 1770 
(World's Classic edition, Oxford), Vol. 11 . 


pens. A final judgment of the system ob¬ 
viously depends upon how far the Houses 
are a reservoir of talent, and how far the 
civil service comes to the aid of the cabi¬ 
net with its technical assistance. Nor is 
the cabinet, or any minister, precluded 
from seeking advice wherever it may be 
found: they have their week ends and 
their Beveridges! ('The Parliamentary 
Debates of 194?^ contain the very instruc¬ 
tive episode of the government’s forbid¬ 
ding its civil servants from advising Sir 
William Beveridge in the preparation of 
his work, P'ull Kinploymenl in a Free 
Society.) A kind of sfH>radic and un¬ 
official cooptation is always going on. 
In the election campaign of 19.15 
Churchill sought to scare the electorate 
with the bogey that some Labour min¬ 
isters and a potential prime minister 
might have to answer for or take ad' ice 
on policy from the executive coniiniti(*e 
of their party. He ignored the fact if.at 
the Conservative ministers and prime 
ministers regularly took counsel with 
their party and their friends outside Par¬ 
liament. 

The Large Number of Ministerialists 
in Parliament. 'The number of ministeri¬ 
alists in Parliament is nec:es.sarilv high, for 
altogether they number about 35, and 
their undersecretaries and whips add an¬ 
other 40, while one cannot leave out of 
account the parliamentary private secre¬ 
taries. another 35. The number is about 
16 per cent of Parliament’s membership, 
and 35 per rent of a party of, say 300 (but 
somewhat less when the number in the 
Lords is subtracted). It is a direct product 
of the large scope of state activity and the 
need each department has for a distribu¬ 
tion of departmental and parliamentary 
work. But it causes the immobilization of 
an appreciable proportion of the House 
for the task of criticism, and the creation 
of a fairly solid block w'hich is as anxious 
to maintain itself in office as to make a 
good use of its power. This is one among 
other reasons why the special function of 
criticism is concentrated in the official 
opposition. There is always quite a large 
and interested weight favorable to the 
suppression of opposition in one's own 


[58s] 



THE BRITISH CABINET AND ITS AUXILIARIES 


party, for office may be too easily exalted 
above conscience, though, to the office¬ 
holder. it appears that office actually 
serves conscience. The only way out of this 
situation is to double the number of mem¬ 
bers of Parliament, a reform which we 
have already shown (p. 541) to be desirable 
on other accounts. Some attempt is made 
by law' to restrict the number of ministeri¬ 
alists sitting in the House of Commons, 
and the intention of the act was to reduce 
executive influence upon it. But its 
iiieiliod is antiquated, for it does not allow 
for the expansion of slate activity and 
the increase of departments. The proper 
method is to reduce the proportion by in¬ 
creasing the total membership of the 
House. 

The Report from the Select Committee 
on Offices or Places of Profit under the 
Crown, 1941 (no. 120). recommended that 
to maintain the independence of mind 
of the House of Commons, a conscious 
attempt should be made to limit the num¬ 
bers of ministerialists in the House: the 
number of ministers w'ould be limited 
to sixty (including undersecretaries), and 
the number of parliamentary private sec¬ 
retaries by a '‘convention" announced in 
a governmental statement of intention. 
7 'his report was the result of an inquiry 
stimulated by an action of Mr. Churchiirs. 
In 1941, Mr. Churchill insisted that Mr. 
Malcolm MacDonald should not be de¬ 
prived of his seat in the House on being 
appointed High Commissioner of Canada, 
fie even introduced a special bill to grant 
him immunity. The House was anxious 
for its independence. Therefore it under¬ 
took an inquiry into the history and pres¬ 
ent situation of membership of the House 
as affected by the holding of office. It rec¬ 
ommended limitation of ministerialists to 
some 10 per cent of the membership of 
the House. 

The House of Lords as a Reservoir of 
Ministers. The peculiar bicameral system 
of the British constitution has always dic¬ 
tated that some of the ministry shall be 
members of the House of Lords. Until 
1867, when the constitution was a real if 
not a formal oligarchy, the cabinet in¬ 
cluded peers as of social, if not legal, right. 


The question was, rather, how many 
commoners should be included. Since 
1867, rapid evolution toward universal 
franchise, the rise of the party system, 
and the development of democratic sen¬ 
timent have reversed this policy. The 
larger number of ministers are com¬ 
moners, a very small number, peers; and 
though we may say that Conservative gov¬ 
ernments contain more peers, owing to 
the party’s .social predilections and the 
nobility’s predilection for that party, 
other parties have come to regard this 
element from the strictly utilitarian stand¬ 
point of their talent, their money, their 
influence, and to arrange regular repre¬ 
sentation in a House which still has con¬ 
stitutional powers. This is specially true 
of the Labour party's connection with 
the House of I.ords. 

The number of peers in the Labour 
cabinet in 1948 was two, both of whom 
had been commoners and were created 
peers by the Labour government for its 
own rcpresentaiive purposes in the House 
of Lords. One was the Lord Chancellor. 

Political Unanimity of the Cabinet. 
I'he cabinet is, of course, composed of 
members of the party or parties command¬ 
ing a majoriiy in the House of Commons. 
The magnificent qualities of the British 
cabinet system are the clear and immedi¬ 
ate corollaries of the special qualities of 
the British political parties. In so far as 
the parties are unique, so is the cabinet 
system. And if the characteristics of the 
parties lead back to the material and 
spiritual history of the nation, and the 
tight smallness of the island and its geo¬ 
graphic setting, then the cabinet’s dis¬ 
tinctive qualities lead back to these also. 
Other lands work under other conditions, 
as we have already to a large extent appre¬ 
ciated. 

We have generalized the usually pro¬ 
claimed principle that ministers must be¬ 
long to the same party, by saying that 
they must belong to the party or parties 
commanding a majority in the House of 
Commons. The principle was proclaimed 
in the halcyon days when two parties 
seemed to rule the country, and when 
everything seemed to suggest that there 
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could never be more than two. even where 
strife and wild Irishmen abounded. Then, 
obviously, the principle of responsibility 
to the legislature meant the selection of 
the cabinet from the majority party. 
There was much less internal cohesion in 
nineteenth-century parties than later gen¬ 
erations supposed, and often so much posi¬ 
tive dissension that it was not seldom an 
impossibility to keep together as a gov¬ 
ernment; and not infrequently some sort 
of coalition between wings and body sup¬ 
ported a cabinet. But while the simple and 
happy external reign of two parties per¬ 
sisted—as it once again does, more clearly 
than ever—certain obvious governmental 
advantages resultcd.21 

These advantages w'ere, for the elec¬ 
torate. a choice betw^een two opponents 
and no more, and this, again, resulted in 
a fairly simple task of choice, and, fur 
the cabinet, the possibility of unembar¬ 
rassed leadership. A closer examination 
of each of these characteristics is impor¬ 
tant. We have already treated of parties in 
a democracy, and especially emphasized 
their organizing and educating functions: 
and a first judgment might be. the more 
parties the better. It is clear, however, that 
given the present quality of the average 
elector’s education and native sagacity, 
the elector is hardly likely to be able to 
distinguish between more than two points 
of view on the same question, particularly 

21 Because the govcrnineiit so clearly emanates 
from election and from the party organization 
which has organized for and fought the elec¬ 
tion. there has always been a close and inti¬ 
mate relationship between, on the one hand. 
Parliament and the cabinet, and on the other 
hand, the party leaders and the machines out¬ 
side them. The former participate in the form¬ 
ulation of policy with the latter, and sometimes 
the personnel of each are identical; this can 
he seen from Keith Felling's Life of Neville 
Chamberlain (London. 1946). It is surprising 
(except for the never-failing quecrncss of elet- 
toral tactics) that Mr. Churchill should have 
tried to scare the electorate during the cam¬ 
paign of July, 1945, with the charge that the 
Labour leaders were responsible to an "un¬ 
known body”—the National Executive of the 
Labour party—to whom they could be re¬ 
quired to divulge confidential information. 
Apart from errors of fact, this charge was an 
error of reasoning. Cf. Report, Annual Con¬ 
ference, Labour party, 1946, p. 5. 


as this is sure to be exceedingly compli¬ 
cated and explained with evidence which, 
to a specialist, may seem crude and sim¬ 
ple, but w’hich to the common man sclmus 
exaspcratingly subtle. Consider the criti¬ 
cisms of the jury system, where only one 
issue is before the court 1 Where there arc 
many parties, they are ol)liged cither to 
cease to explain in detail, because detail 
cannot be understood (and this is not 
good for the elector or for themselves) 
and rely upon exaggerations of principle 
uttered catchword-vvise, or else to proceed 
with detail and confuse the voters' minds. 
Despite the doses of detail, it cannot be 
said that the electors have arrived closer 
to an independent and considered judg¬ 
ment than when only two alternatives 
faced them. Indeed, the reverse is truer. 
Issues may have been put in faulty gen¬ 
eralization. But the competition between 
two parties brings out their implications. 
And finally, the House of Commons be¬ 
comes the workshop of their application 
to the infinite varieties of the truth. 

The party composition or the cabinet 
is even more important to sound govern¬ 
mental judgment and decision than it is 
to popular control. It is, indeed, an ex¬ 
traordinary proposition, at first sight, that 
ten or twelve or twenty men can suffi¬ 
ciently agree on every political problem 
to accept the principle of collective re¬ 
sponsibility. Bagehot has said: “No two 
people agree in fifteen things; fifteen 
clever men never agreed in anything; 
yet they all defend them, argue for them, 
are res|>onsibIe for them.” The answer, 
however, is Gladstone’s answer: 

Rational cooperation in politics would be at 
an end, If no two men might act together, 
until they had satisfied themselves that in no 
possible circumstances could they be divided. 
[And again;] What are divisions in a cabinet? 
In my opinion, differences of views stated, and 
if need be argued, and then advi.scdly sur¬ 
rendered with a view to a common conclusion 
are not "divisions in a cabinet.” There are. of 
course, many differences of view; but the ques 
lion is. can the ditferences be accommodated? 
Obviously, the best condition of such accom¬ 
modation is common allegiance to the same 
party. 
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I’liough men and women often prefer 
the satisfaction of desires and ideas which 
directly benefit thenisclves more than 
Olliers, there are loyalties and objectives 
which cause men to subordinate personal 
j>ridc, acejuisitiveness, jealousy, to the pol¬ 
icy of a party. But only of their party, for 
it is by their voluntary choice that they 
are nieinbeis, and, if it meant nothing to 
them, they would not follow it. Men and 
women flock to a party out of general in- 
stiintive bent towards it. together with 
strong social habit. It can be expected, 
therefore, that where a cabinet is simply 
the acknowledged group of leaders cjf a 
common party, the best psychological 
conditions for successful operation exist, 
rhe members arc not without personal 
motives, but these arc mitigated by deler- 
cnce to their fellowship in a party, and, if 
not to the merits of its immediate policy, 
at least to the danger of the conejuest of 
power by the o|)p<j.siiion. On the whole, 
the best interpietation—full faith and 
credit—not the worst—self-seeking—is 

placed upon the action of any member 
of the cabinet. Where, however, as on the 
Continent, several parties enter a coali¬ 
tion, the parlies cannot avoid entertain¬ 
ing some suspicion of their colleagues. 
And since, further, their coalition is cer¬ 
tain to cc»ine to an end one day, when, 
instead of being broihers-in-arnis, they 
will be parliamentary and electoral op¬ 
ponents, they cannot avoid being con¬ 
tinually on their guard against ruses, and 
ready with a challenge, nor ready to 
snatch some advantage for themselves, to 
the detriment of the national well-being 
as interpreted by the whole cabinet. 

'Ibis brings us to the vital good in a 
cabinet system based upon a single 
partySomewhere in the state it is of 
sovereign necessity that there should be 
a forum where men may not only be abso¬ 
lutely frank with each other, but may be 
obliged to be frank with themselves. Its 


22 The "agreement to differ” of 19*^1, re¬ 
ferred to above, p. 580, left a bad taste in 
cvcryliody's mouth, 'and Mr. Snowden, on 
lesignation from its restraints and subter¬ 
fuges, piiblirlv and venomously spewed it outl 
Cf his Autobiography (London. 1934), Vol. II. 


members may be as frank as they like in 
discussion, and they will be beard and met 
with like frankness, for there is a prin¬ 
ciple of unity between them reliable, in 
the last resort, to htiJci the cabinet to¬ 
gether, and its followers satisfied, even if 
there arc some rcsignaiioiis. At least the 
trial of strength, and the contest of minds, 
take place in a broad-minded and sympa¬ 
thetic forum. Everything encourages cre- 
ativencss, for the creator knows that he 
will not be killed without good cause. If 
there is an advantage, the party reaps its 
credit. Wheie parlies enter a coalition, 
such complete franknc.ss is impossible, for 
frankness often involves ridicule, the 
break-up of the cabinet, or the surrender 
of hostages to electoral opponents. Hence 
timidity, equivocation, and crises, and, 
where strong men meet, continual fric¬ 
tion and public recriminations. Even 
where two hostile w'ing.s of an English 
party have met in a cabinet, these results 
occurred, with the addition that the bal¬ 
ance of forces was every day shifted, and 
there was considerable secret diplomacy 
between meetings of the cabinet. In the 
interest of creativencss the most desirable 
basis for a cabinet is one party, and this is 
to be weighed heavily against other con¬ 
siderations which would produce govern¬ 
ment by coalitions—such as, perhaps P.R. 
and such as extremism of personal and 
sectional views. 

Nor is this all. It is obvious that in all 
ordinary circumstances the British cabi¬ 
net, which is based upon a single party, is 
necessarily sure of a majority for its pro¬ 
posals in Parliament. Once an electoral 
majority is obtained and the leaders have 
been almost automatically installed, the 
rank and file follow them. The severest 
difficulties and anxieties of the leaders 
are pre-electoral, not postelectoral, and 
once in office they may proceed with all 
dispatch and vigor, with, on the whole, 
very little to fear from defection. For the 
nature of the party system, and of the 
electorate, may condone and even ap¬ 
plaud those who murmur against the 
leaders, and, generally, this is wholesome; 
but it will hardly countenance revolt 
more than once. The terms of a pact in a 
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coalition government, however, can never 
be stated so precisely as to avoid quarrels 
about their meaning, nor can all men in 
each group be forever sworn to their 
leaders’ bargain. Nor, finally, can a coali¬ 
tion government avoid surprises, and 
when they conic there is immediate; strain 
between the leaders and between these 
and their respective followers. 'The ma¬ 
jority-party system encourages energy and 
decision, whether the policy is doing or 
not doing: the coalition sysieni promotes 
timidity and vacillation, as wc shall show 
in the section on France and Germany, 
and proved the death of democratic gov- 
erninem in Italy, Spain, Poland, and 
Austria. 

'The experience of Great Britain 
in I92<j-3i shows clearly the great advan¬ 
tage of the ma jority party cabinet system 
by revealing the weakness of a cabinet 
founded upon a minority and dependent 
upon votes iinrenain from day to day. 
The cabinet stumbled from one embar¬ 
rassment and humiliation to another, and 
was unable to carry through legislation 
without mutilations and po.stponcmcnt$. 
Recasting was disagreeable on account of 
the defeat of policy. To the electorate, the 
government appeared weak in intention, 
though, in fact, it was weak only in num¬ 
bers and unable to control the time table 
of the House. With all the native energy 
and creativencss in the world, such a gov¬ 
ernment is obliged to fall back on the 
defensive, and to eat the humble pie it 
had previously prepared for the opposi¬ 
tion parties .23 When a cabinet is split, or 
composed of a coalition, neither the elec¬ 
torate, nor even the skilled historian jx>s- 
scssed of all the archives and memoirs, can 
discover who was really responsible for a 

23 Some Labour politicians vowed, as the re¬ 
sult of this experience, never to form a gov¬ 
ernment again, as a minority. Circumstanres, 
apart from appetite for power, can be easily 
imagined where they would have disavowed 
the vow. This is, of course, entirely different 
from their entering the coalition under Mr. 
(Uuirchill in May, 1940, and remaining until 
the end of World War II. Even then, many 
memliers of the party were restive under the 
political truce, which nevertheless was main¬ 
tained. very honoiably, by all parties to the 
bargain. 


policy. Nor can the electorate ever know 
truly the proportion of responsibility for 
resultant policy borne by the government 
and a two party opposition which inarches 
into different lobbies at each division, not 
infrequently bifurcating. 

The judgment of the body of electors 
on this situation is sound. It is adverse to 
the existence of more than two parties. 
We need not inquire how far this judg¬ 
ment is self-made, or how far it is un¬ 
critically tradition and the diffusion of the 
views of political leaders and publicists. 

The Cunfidcnce oi the House of Com¬ 
mons. 1 he tenure of office by the cabinet 
depends upon its control over a majority 
of the House in matters which it holds to 
be vital. I'hcsc must naturally be specific- 
aspects of policy, legislative and adminis¬ 
trative, and the cabinet’s general repute 
and authority. When cither of these is 
successfully challenged by an adverse ma¬ 
jority, then it is obvious that ministers 
cannot go on—that is, if the adverse ma¬ 
jority is really intent upon its course. For 
the machinery of government can he 
brought to a standstill by refusals to grant 
supplies and to lenew annual legislation 
like the Army Act. But these sanctions are 
only the ultimate weapons of an outraged 
House, not the machinery and conven¬ 
tions which daily move the cabinet. The 
undue emphasis which Diccy has placed 
upon these sanctions ought to be modified, 
for the convention of dependence upon 
a majority Is so well establfshcd and so 
permanent an ingredient of political 
mentality, that nothing else is likely to be 
needed save in revolutionary circum 
stances. To that point the convention has 
always operated quite successfully. 

If cabinets were in oflice more for its 
sw'eets than for the fulfilment of policy, 
there might be a danger that they would 
flout the wishes of the Commons. But, in 
fact, policy has been a vital concern of 
governments, and any serious attack upon 
this or their general position has caused 
the resignation of one, or several, or all 
ministers. The methods of withdrawing 
confidence arc by outvoting a governmen¬ 
tal proposal or attacking a department, or 
accepting a vote of censure or no confi- 
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dence. The latter is. for the whole cabi¬ 
net, more deliberate and deadly than the 
former. For, on the attack upon a special 
policy, minister or cabinet may concede 
a point which is not vital, or may quibble 
about the small margin by which it was 
defeated, or else—where the opposition 
is composed of two wings (whether par¬ 
ties or groups of a parly, wliose coopera¬ 
tion in a majority is casual and not likely 
to form the basis of an alternative gov¬ 
ernment)—there may be occasion for 
doubt about the sense of the House. But 
a vote of censure is inescapable. 

Is there, on the whole, and truly, much 
reality in the power of the House of Com¬ 
mons over a ministry? The power of the 
House itself existed only before the organ¬ 
ization of the electorate by modern po¬ 
litical parties, when the House was not so 
completely dependent upon the elector¬ 
ate. When parties were evenly balanced 
or split, and loyalty to a program and a 
leader were not so strictly the qualifica¬ 
tions for candidature and election to the 
House, there were surprises and upsets in 
the division lobby supported by the fairly 
free groupment of malcontents with the 
regular opposition. 

Since the rise of strong party oiganiza- 
tions, the uncertainty of confidence and 
power has been removed from the House 
to the inner councils of the party. Differ¬ 
ences cannot be settled by open secession, 
for the electoral penalty is apt to be very 
severe, or the threat of it is. At the most, 
the dissentients among the folloi^prs of 
the cabinet can ventilate their grievances 
in the House in order to frighten the gov¬ 
ernment off its original and challenged 
course, ^s in the revolt of forty members 
against the Labour government's foreign 
policy in November, 1946, carried as far as 
debate, but concluded by their abstaining 
from a vote! Only in abnormal times are 
the parties likely to be really troubled by 
parliamentary secessions, when a sharp 
crisis afflicts the country and new paths 
have to be sought. Such was the vote of 
some forty Conservative members against 
^^r. Chamberlain on May 10, 1940, in pas¬ 
sionate protest against his totally blind 


AND ITS AUXILIARIES 

war leadership. 2 * He still had a majority, 
but his best followers had repudiated his 
conduct. He gave way to Mr. Chuichill’s 
war coalition. 

For the rest, the settlement of such dis¬ 
putes (for example, w'itliin the Labour 
government in the fall of 1947 on whether 
the iron and steel industry should be na¬ 
tionalized and on whether the House of 
Lords should be reformed) is rather a 
domestic matter of the party, with the 
very remote possibility of an appeal to 
the House of Commons. This means that 
there is little or nothing to be feared by 
a cabinet whi^h rests upon a single-party 
majonty for its policy—that ministers in¬ 
dividually. and the ministry as a unit, arc 
safe. The cabinet may make concessions 
to tlieir own party heretics, as of grace, 
but the House of Commons cannot com¬ 
pel the cabinet to an involuntary course. 
Further, votes of censure are no more 
than demonstrations to the public that 
some part, or the whole, of the opposi¬ 
tion is carefully watching the government 
on behalf of the people. The term has the 
ring of doom in it. for **vote" sounds as 
though censure were already resolved and 
proven. It offers the opportunity on both 
sides for a full-dress debate: for the gov¬ 
ernment certainly put all their goods into 
the window, and both sides attempt the 
highest number of votes that can be mus¬ 
tered. Every' member of the House knows 
very w^cll that the resolution is simply a 
feeling pretext for a debate and nothing 
more. Where a government is founded 
upon a minority of the House, the vote of 
censure necessarily takes on a more dan¬ 
gerous character. The niceties of a vote of 
censure mattered very much when the 
House of Commons was remote from the 
constituencies in publicity and there was 
no permanent organization linking it to 
its constituents, but since the almost defir 
nite settlement of policy and government 
at the polls, responsibility and confidence 
have become electoral, not parliamentary. 
Cabinet responsibility is plebiscitary, not 
representative, responsibility; the House 

*^Cf. Winston Churchill, The Gathering 
Sturm, Vol. I, chapter 17 (New York. 1918). 
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has become the agent and mentor of the 
public, and rarely takes independent deci¬ 
sions. But it is a fierce watchdog that al¬ 
ways glowers and growls, worries at the 
ministers’ heels, and barks the alarm of 
“Sirangersl” Once more we see how re¬ 
sponsibility has been taken over by the 
political parties. 

I.est any foreign observer mistake the 
nature of cabinet responsibility, and erro¬ 
neously subscribe to the creed that the 
cabinet is not responsible, a few more 
words are necessary on this score.*® 

The cabinet cannot be turned out as a 
result of a Commons’ vote of no confi¬ 
dence so long as it retains the support of 
its own rank and file. Does this mean that 
it has ceased to be “responsible” strictly 
to the House of Commons? Now, it re¬ 
sponsibility means that the cabinet feels 
obliged to answer to the criticism and ad¬ 
monitions of ilie House, of the opposi¬ 
tion, as well as its own party dissentients, 
then rigorous responsibility persists. For, 
as we have seen, the standing rules of 
the Commons, and certain strong con¬ 
ventions. guarantee to the critics the time 
and opportunity to challenge the cabinet’s 
activity. Never a day goes by without this 
barrage flinging flame and lead at the 
cabinet. A vital factor in this process of 
discipline is that the nation is socially co¬ 
hesive and territorially small enough for 
a fierce public light to beat continuously 
upon the central forum. The next elec¬ 
tion is always in the making; it is never 
out of sight, it is never out of mind. Both 
cabinet and opposition will have to ap¬ 
peal to the people for power; enough of 
the people and their mentors are on the 
doorstep watching the process inside the 
House. We have seen that the number of 
votes that separate the winner from the 
loser in the general election is small 
enough for future victory to be uncertain, 
for effort to reverse it to be encouraged. 


2 s 1 may say, in passing, tliat 1 have observed 
that a quite emotional nationalism still ex¬ 
cites some political scientists, who seek to 
rebut criticisms of their own form of gov¬ 
ernment by drawing wrong conclusions from 
their usually casual and surface observation of 
the operation of other systems. 


and for struggles by the cabinet to avert 
a change in fortune to be compelling. 
Both sides therefore conduct constant ma¬ 
neuvers to raise themselves in the estima¬ 
tion of the public, and to discredit the 
other side. The voting figures in the 
House are secondary to the total cumula¬ 
tive effect of the record of both sides in 
action and aigunient. Even if present 
defeat is not turned into future victory 
and office, more votes and more seats have 
their influence upon the w'ill of the gov¬ 
ernment. A constant warning heard in 
the House is that the cabinet must not for¬ 
get that nearly one half of the voters did 
not vote for it. This is an insistent men¬ 
ace. No government can ignore this fact; 
nor does it. 

This process of argument, continued 
day by day and face to face, keeps the gov¬ 
ernment responsible in policy and admin¬ 
istration. Any mistake, any lack of feeling 
for legitimate and reasonable argument, 
may cost it public credit and seats. 

Finally, the cabinet is not a thing apart 
from the rank and file of the House. Min¬ 
isters are themselves rank and file. They 
are simply the leading members of Par¬ 
liament of ihe party which is in the ma¬ 
jority. They were nurtured in the House; 
their apprenticeship in that assembly was 
their testing and their selection ground. 
They think and speak and feel as mem¬ 
bers of the House. They are simply an ex¬ 
tension—sometimes outside the House, 
with special responsibilities-—of the mem¬ 
bership of the House itself. Their respon¬ 
sibilities are not different in kind, 
whether legislative or executive, from 
those of their fellow members of the 
House. Both they and the rest of the mem¬ 
bership of the House feel the same re¬ 
sponsibilities, though in a different de¬ 
gree. Every member of the House feels 
that he is responsible for making statutes, 
and for executive policy, and for the good 
conduct of administration, in the same 
general character as does the member of 
the cabinet. No hiatus yawns black be¬ 
tween them: they arc members of one and 
the same body. Where the one ends and 
the other begins is not to be determined 
by any incision mark, still less by a deft. 
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Embracing them there is a seamless web. 
If these facts are ignored, then the British 
constitution cannot be understood, nor, 
a forliori, can any system with which it is 
compared. 'I he ignoring of these elemen¬ 
tary phenomena has led to lamentable 
errors of emphasis in comparisons be¬ 
tween American and British systems.^® 
If a decisive illustration were needed of 
the power of the House over the will of 
the cabinet, the reversal of the Labour 
government’s current of emergency and 
planning policy in August of 1947, might 
be given.^-* The opposition had no chance 
at all by mere votes to deflect the cabinet 
from its path. But its continued, steady 
onslaught on the government’s policies 
in finance, export, capital investment, la¬ 
bor, and wages, and its emphasis on the 
short-term rehabilitation problems as com¬ 
pared with l.ahour’s long terra planning 
policy, shook the government’s own con¬ 
fidence and beliefs, and mobilized na¬ 
tional opinion and focused its burning 
power on ministers. As a result, the cabi¬ 
net was compelled to bring in a number 
of drastic iniiriediate measures, to drop 
some ministers and appoint new ones, to 
reconstitute its own planning machinery, 
and to introduce a reign of enhanced aus¬ 
terity. The formidable impulse thus im¬ 
parted by the opposition—not unwel¬ 
come by some members of the cabinet 
since it gave them a power by which to 
discipline the attitude of others in the 
cabinet—was of lasting eflfert. The pro¬ 
motion of .Sir Stafford Cripps and the 
relative relegation of Hugh Dalton in 
November, 1947, flowed from the pres¬ 
sure of the Commons. 

Apart from this, the student may very 

a«Thus in the controversy l)ctwccn Don K. 
Price anti Professor H. J. La.ski in Public 
Adtninistralion Review, Autumn, 1913, p. 
317 fl., and Autumn, 1944, p. 347 ff. and 3601?, 
They have lunged past each other, fiercely 
stabbing what docs not exist. See also the 
article on adininistrntive respoiisiiiility by 
C. J. Friedrich in Public Policy (Harvard. 
> 94 '>* 

27 See Herman Finer, “British Planning and 
Nationalisation," International Labour Re¬ 
view, March and April, 1948, and "British 
Central Planning Machinery," Public Ad¬ 
ministration Review, Autumn, 1948. 


well be amazed—if he accepts the view 
of those who disparage the controlling 
power of the House of Commons over the 
cabinet—at the fact that on the Coal Na¬ 
tionalization Act, the Transport Act, the 
Electricity Act, the Town and Country 
Planning Act, and the Agricultural Act. 
(that is, the main nationalization acts of 
1946 and 1947), scores and even hundreds 
of amendments moved by the opposition 
were accepted by the government, though 
its votes, if it had insisted upon them, 
could have voted down any proffered 
amendments. 

The Prime Minister and His Col- 
leagues. It is an accepted generalization 
that the prime minister is primus inter 
pares, that is, first among equals. This 
rests upon the observed farts in most of 
the cabinets since Walpole’s time, that 
one man is called upon by the Crown to 
form a cabinet, that he makes the minis¬ 
try and distributes offices, presides over 
cabinet meetings, and that if he decides 
to resign for any reason of policy, as dis¬ 
tinct from personal incapacity, the cabi¬ 
net breaks up. No statute .settles the status 
of the prime minister; his salary is still 
drawn in part as First Lord of the Treas¬ 
ury, an office bound up with the premier¬ 
ship since 1721. Only in 1906 was a for¬ 
mal position in the. table of state prece¬ 
dence accorded to the office. And only in 
1937, Ministers of the Crown Act. 

does the office appear in a statute, for 
there (clause 4) it is laid down simply 
that “there shall be paid to the person 
who is Prime Minister and First Lord 
of the Treasury an annual salary of ten 
thousand pounds.” Indeed, the notion of 
a prime minister was not to the taste of 
the eighteenth-century Venetian aristoc¬ 
racy, who preferred to divide power locally 
into counties and centrally into cabinets 
of impotent mediocrities. The story of the 
challenge to Walpole’s position, the first 
to be called “prime minister,” is well 
known. The protest was one founded on 
personal and factional jealousy, and not 
on any impartial consideration of the re¬ 
lationship between the prime minister 
and his colleagues as it concerned the 
efficiency of government. 
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It is obvious that one man may stand 
out in importance above his colleagues 
in open competition with them in the po¬ 
litical arena. It is just as obvious that un¬ 
less one is given a formally prior status 
there must be an incessant competition 
for it de facto. But this is not a condition 
of efficient goveinmcni once there is a 
fairly well-marked difference between 
rival parties and once responsibility to 
the people is in any degree acknowledged. 
For such competition is bound to split a 
cabinet into real, if veiled, factions, and 
to pul a premium upon the separative 
forces whenever a difference of opinion 
arises. A symbol of unity and a practical 
guarantee of unity are neccs.sary. Some 
one person must be given a formal pre¬ 
dominance which, in itself, will overcome 
the acerbity or intolerance of private 
opinions in the cabinet. To rely upon the 
personal popularity and talent of the 
man would make the office an object of 
ambition and a source of (ontenlion. No 
form of government has been able to 
avoid this conclusion. Not all politicians 
are willing to admit its necessity. But 
however it is hidden or counteracted or 
denied, it exists. A symbol and instrument 
of unity in the cabinet is necessai*)': some¬ 
thing which shall prevent waste of effort 
and competitive friction, secure regular¬ 
ity in leadership, and avoid indecision. To 
achieve this in practice, one minister has 
been given the prime ministership. In 
Britain this has come about empirically, 
and the results are embodied in not very 
definite conventions. In other countries, 
British experience has furnished the basis 
for an attempt at written definition. In 
Britain the pre-eminence of the prime 
minister is shown and is secured by (i) the 
chairmanship of the cabinet, (2) the lead¬ 
ership of Parliament, (3) his position as 
chief channel ol communication with the 
Crown on general policy, and (4) his ac¬ 
knowledged position in the country as 
leader of the party and the embodiment 
of the highest political power. 

It is, of course, obvious that an inca¬ 
pable prime minister may ruin his con¬ 
ventional position. Sometimes (like Peel, 


Disraeli, Gladstone, Lloyd George, or 
Churchill) he so far towers above his col¬ 
leagues that he could dispense with the 
artificial support of convention without 
disadvantage to govcnimciit; sometimes 
(like Addington, Portland, Goderich, Mel¬ 
bourne, and perhaps Baldwin) he is $0 
weak that without this authority he would 
be impotent. How tan the latter con¬ 
tingency possibly arise? It may arise when 
death or a sudden political crisis results 
in the rather abrupt realignment of par¬ 
lies and colleagues, so that the prime min¬ 
ister from a previous dispcMvsation is sur¬ 
rounded by ministers whose cooperation 
with him. and among themselves, is un¬ 
tried and incalculable. Nor is political 
judgment finite; it may always be modi¬ 
fied by some new event revealing more 
clearly, and comparing, the character and 
strength of men. Sometimes, then, the 
prime minister is a weak plaything of the 
rest of the cabinet; sometimes he is a 
superior, cooperating, colleague; some¬ 
times, when danger and character com¬ 
bine, he is close to being a dictator—on 
sufferance and with a limited term. 

Even as the prime minister makes his 
cabinet, so he has the power to unmake it, 
by resignation or forcing individual resig¬ 
nations. He may even counsel dissolu¬ 
tions to achieve this. According to Lord 
Oxford and Asquith, the prime minister 
always submitted the question of dissolu¬ 
tion to the cabinet for ultimate decision.®* 
But this was not followed by Mr. Baldwin 
in 1923 or 1935, nor by Mr. Churchill in 
May of J945. Ramsay MacDonald's use 
of this power in 1931 caused the Labour 
party executive to frame rules to control 
the action of the leader in regard to his 
cabinet. He would be required to consult 
a committee of three persons appointed 
by the parliamentary Labour party (the 
members in Parliament) in the formation 
of a cabinet; he would be subject to ma¬ 
jority decisions in tlie cabinet; and he 
would recommend dissolution only after 
decision of the cabinet confirmed at a 

28 Lord Oxford and Asquith Fifty Years 0/ 
Parliament (London, 1926), Vol. I, p. 194. 
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meeting of the parliamentary Labour 
party.*"*® 

Against the governmental advantages 
which issue from the existence of the 
prime ministership, certain disadvantages 
must be noticed. The prestige attaching to 
the office may on occasion result in an un¬ 
due demand for deference to the opinion 
of the man, and too narrow a view of the 
extent of loyalty to be expected from min¬ 
isters, so that independent views and 
ideas are forbidden. This has occasioned 
much distress to some cabinets, and it has 
occasionally deprived the country of the 
benefits of collective wisdom. The Bald¬ 
win cabinet of 1924 to 1929, the Mac¬ 
Donald cabinet of 1929 to 1931, the 
Chamberlain cabinet of 1937 to 1940 are 
cases in point. The ideal prime minister 
would put into the common stock his own 
real individual inventiveness and feeling, 
without forcing the situation by appeal to 
his formal superiority, and w'ould use his 
position in the last resort, no more than 
to avert an actual split, so that the diverse 
views on the public good should be fully 
and maturely weighed against each other 
and the contingency which they are to 
meet. 

Let us consider the significance of the 
facts about the prime minister’s positions 
of power. (1) The prime minister is chair¬ 
man of the cabinet, unless prevented by 
illness or by other engagements. There 
was a time when the king presided. But 
this appears to have stopped when min¬ 
isters in the reign of Geoige I made their 
resolutions privately before the cabinet 
meeting, no doubt because at certain 
points they were collectively hostile to the 
political pretensions of the Crown, and 
perhaps because a spiritual gulf devel¬ 
oped between Englishmen and the alien 
king still connected with the state of Han¬ 
over. The king enjoyed his mistresses; his 
ministers enjoyed becoming masters. It 
is well known that in England and the 
Anglo-Saxon countries generally, the 
chairman of any committee attracts a spe¬ 
cial kind of loyalty, engendered by the 

**Cf. Annual Conference, Report, 1952 and 
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vague feeling that business is expedited 
and improved by order and that one must 
be prepared to suffer the chairman’s rul¬ 
ing for the sake of the collective enter¬ 
prise. A casting vote is usually inherent 
in the chairman; that in itself give.« au¬ 
thority, though it should be noted that 
the cabinet does not take decisions by 
vote. The popular phrase, the “chair 
indicates quite clearly, however, that loy¬ 
alty is extended not to the incumbent but 
to an impersonal thing which embodies 
functional rules. It is clear that the prime 
minister is at an advantage. 

(2) The prime minister is leader of 
Parliament, nowadays, invariably, leader 
of the House of Commons. 7 ’his means 
that the principal announcements of pol¬ 
icy and business are made by the prime 
minister, that questions on nondepart- 
mental affairs, and upon critical issues, 
are addressed to the prime minister. (He 
may be closely assisted—as, in the Labour 
government of 1945. Mr. Attlee was as¬ 
sisted by Herbert Morrison as “Leader of 
the House of Commons.”) The prime 
minister is recognized in the Commons 
to have an immediate authority to correct 
what he considers to be errors inferrable 
from any of his colleagues’ statements, 
whether in or out of the House. No cabi¬ 
net minister would consider he had such 
a right of correction or reprimand con¬ 
cerning any of his colleagues or the prime 
minister, but the prime minister exercises 
such a power, and no one says him nay; 
on the contrary, the power is considered 
a right. Generally, the House looks to the 
prime minister as the ultimate oracle in 
the matters of doubt where ministers do 
not give it satisfaction, and as the foun¬ 
tain of policy. 

(3) The prime minister is the chief chan¬ 
nel of communication with the Crown on 
matters of public concern; but he is not 
always only a channel, for we have seen 
too many examples of the Crown’s con¬ 
nection with individual ministers behind 
the back of the prime minister. What is 
meant is that the reports of the cabinet 
councils are made by the prime minister, 
and that this account is not revised by 
his colleagues, and that, in emergencies, 
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the Crown will first consult the prime 
minister. 

(4) Most important of all, however, is 
the position of supremacy which the 
prime minister possesses from being chief 
of his party. Since William Pitt’s time, the 
interval between a man’s entry in Parlia¬ 
ment and his accession to prime minister- 
ship lias only on one occasion been less 
than thirteen years, and it has more often 
than not been over twenty-five. No col¬ 
league can dispute the significance of this, 
nor alter the terms of that leadership 
without either an appeal to the party or 
such conspicuous merit that the party it¬ 
self initiates a reform movenient in his 
favor. But this would take years of effort 
against all the latent sentiiiient of loyalty 
which has been created and stored to sup¬ 
port the prime minister, a complex of 
feelings and ideas resulting in such inertia 
that a leader cannot be dislodged: he 
goes only when he removes himself by 
sickness 01 age (Baldwin. 1937)# or fla¬ 
grant incompetence (Chamberlain, 1940). 
'i'he tendency is to support the leader 
against his colleagues, unless there is such 
scandalous ineptitude that it cannot be 
hidden even from the stupidest of voters, 
or unless, as in 1931, a contingency occurs 
upon which the minister remains in office 
while a large number of his cabinet secede 
owing to radical differences of policy. 
But this point is rarely reached in the 
modern state. No one knows, and no one 
cares, where other ministers dwell, but the 
innocent of innocents knows the meaning 
of 10 Downing Street. Consequently the 
prime minister has tremendous authority 
over his colleagues. They are. in detail, 
severally answerable to him, the embodi¬ 
ment of cabinet unity and supremacy. 
This it is which makes a cabinet to be the 
prime minister’s cabinet, and gives him 
authority which may, if he wishes, undo 
a majority vote of the cabinet against him; 
for, finding himself in a minority, he may 
threaten resignation which will extinguish 
the adverse majority by extinguishing the 
cabinet. Moreover, the prime minister was 
ex officio chairman of the Committee of 
Imperial Defense and at Imperial Con¬ 
ferences. It is of interest to note that in 


the account of the cabinet given in Glad¬ 
stone’s Gleanings, published in Septem¬ 
ber, 1878, the prime minister's position as 
head of the party is ignored; the gulf be¬ 
tween that time and this is as wide as the 
great party organizations and the franchise 
which have grown so extensive since 1880. 
The cabinet, thus composed, is admirably 
appropriate to its functions, simply be¬ 
cause its functional development has by 
gradual stages governed the nature of its 
composition. 

Once again, it is here necessary to utter 
a warning, that the status of prime min¬ 
ister must not be thought of as involving 
his superiority to and independence of 
his cabinet. I'he desire on the part of some 
students to glorify the office of the Presi¬ 
dent of the United States, to give its 
leadership justification, has caused them, 
unwarrantably, to point to the prime 
minister and urge that he stands high 
above and aloof from his colleagues, giv¬ 
ing them orders and deciding “top policy” 
while they become subordinated into 
something like the political heads of de¬ 
partments in the United States govern¬ 
ment. The thought is ridiculous: it is 
wishful thinking: it is misleading for 
Britain and for the United States. The 
prime minister is solid with his colleagues; 
the party has cemented them together as 
a multiple but a corporate executive. 

CABINET RESPONSIBILITY 

Important above all is the concentration 
of responsibility in the cabinet—respon¬ 
sibility for the continuous management 
of affairs. This responsibility was once 
toward the Crown; then it became divided 
between the Crown and Parliament; after 
183s it inclined much more toward Par¬ 
liament than toward the Crown; since 
1867. it is to Parliament tempered by daily 
regard to electoral and party opinion. 
Indeed, the electorate and the parties are 
organized to exact this regard, so that al¬ 
though the formal public arena of an¬ 
swerability is the House of Commons, the 
questions and the answers are always 
molded with conscious and necessary ref¬ 
erence to the constituent bodies outside it. 
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Now, the existing treatises on the Brit¬ 
ish constitution insist that the cabinet is 
responsible in two senses: that every min¬ 
ister is responsible individually for the 
work of liis department, and that min¬ 
isters are responsible as a body for each 
department and for general policy. This 
convention involves the need of explain¬ 
ing its practical daily operation, and w'hat 
we are to understand by "responsibility.” 
The convention means, in the first place, 
that certain work is definitely devolved to 
a known body of men and women, and 
that thereby each minister is made re¬ 
sponsible for a single department of state, 
while being a member of a body which 
collectively acknowledges that it is answ'cr- 
able for all administration and policy. 
Each minister becomes the supreme ruler 
of a department. He may, if he wishes and 
if he can, do all the work of that depart¬ 
ment. But he finds that he cannot do more 
ilian generally direct the chief permanent 
officials in the few critically important 
matters of high administration, and elab¬ 
orate, w'ith their constant cooperation and 
counsel, policies for his branch of the 
national life. This is, in our own day, a 
tremendous task, and can be accomplished 
only by the aid of the civil service, which 
serves ministers of any party impartially. 
The minister’s task is, on the departmen¬ 
tal side, one of stimulus and direction; 
on the parliamentary and electoral side, 
advocacy and defense of what he and his 
colleagues are doing, and, as long as they 
are in office, they and they alone are as¬ 
sumed to be doing all that which is, in 
fact, being done. From the standpoint of 
Parliament and the people, the minister 
is the department; behind him stands an 
office, with an address, enclosing a vast 
reverberating vacuum, and this vacuum is 
created by the principle of civil service 
anonymity. The fiction is consciously pre¬ 
served so that the keen searchlight of 
criticism shall travel swift and straight, 
and not be refracted by passage through 
the medium of the bureaucracy about 
which Parliament and the public cannot 
learn very much. The minister is liable 
for an almost instant answer regarding 
any of the millions of incidents which 


may occur in his relations with foreign 
states, or in all his own counties, towns, 
districts, parishes, regarding the claims 
and accidents of the most insignificant 
individuals, regarding even, let us say, 
the improper official execution of a dis¬ 
eased cow—he is answerable for all men, 
aiiiiiials, things, and natural phenomena, 
w'ithin the purview of his office. He must 
satisfy the House: and should he not do 
so, he may be compelled to resign, if the 
matter is sufficiently grave, having regard 
to the whole political situation. 

What does this last proviso mean? It 
means that a minister who is regarded as 
incompetent by the House may be forced 
to amend his ways by the fear that his 
colleagues will consider him individually 
culpable and too incompetent to warrant 
their intercession. Thus Mr. Shinwell in 
1948 was demoted from the cabinet as 
Minister of Fuel and Power to Secretary 
of War, because he was too powerful an 
irritant to the opposition. This decision 
in any case depends upon the situation of 
the country and the cabinet’s view of the 
gravity of the offense, and the importance 
of the man and the deed in the context 
of their general policy and reputation. On 
the whole, the Chancellor of the Ex¬ 
chequer and the Foreign Secretary may be 
said to be exempt from the fear of indi¬ 
vidual fall, though not of responsibility, 
because their offices are such important 
parts of the general policy of the govern¬ 
ment that its joint fall would almost cer¬ 
tainly follow upon their defeat. And yet 
in December, 1935, the Foreign Secretary, 
then Sir Samuel Hoare, was dropped— 
made a scapegoat—in response to a storm 
in the Commons and the country. Also in 
1935, the House made a minister recede 
on his unemployment regulations, and in 
1940 on the wartime restriction of civil 
liberties. During World War II many in¬ 
dividual ministers were dropped after 
Commons’ criticism. And in November, 
1947, for the simple and innocent indis¬ 
cretion of informing a parliamentary 
journalist of the contents of his budget 
speech in the lobby of the House and im¬ 
mediately prior to the speech, which de¬ 
tails were published in the newspaper 
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before they were told to the House of 
Commons, one of the ablest Chancellors 
of this generation, Mr. Dalton, was com¬ 
pelled forthwith to resign from the gov¬ 
ernment. As his prime minister said, “The 
Chancellor of the Exchequer must be 
above suspicion in the matter of his dis¬ 
cretion.** 

The Consolidation of Cabinet Business. 
As a matter of fact, it is rather difficult to 
fasten any but the blame for quite small 
and routine departmental matters upon 
a single minister without involving the 
whole of the cabinet. Just as local gov¬ 
ernment has become integrated with the 
w'ork of the central authority, so that to¬ 
day there is hardly any real localization 
of an important subject of government. 
And just as there is an enormous and 
ever-growing intc*gration between individ¬ 
ual and governmental enterprise, so have 
all the individual departments of govern¬ 
ment become articulated. Fiscal policy 
unites them all: the economic and social 
planning activities of the state are im¬ 
possible without a consciously and densely 
interwoven regard by each minister for 
the field of his colleagues. Begin with 
transport problems and you come to coal, 
to road.s, to the iron and steel industries, 
to facilities for agricultural freight; begin 
with mass unemployment and there is no 
end to the domestic interests or foreign 
territories involved. The Minister of La¬ 
bour sets the ball rolling, and involves the 
Foreign Office; but this involves the Co¬ 
lonial Office, which has jurisdiction over 
many Mohammedans. Or there is a ques¬ 
tion of cattle imports raised by the Min¬ 
istry of Agriculture, whereupon the 
Board of Trade and the Treasury become 
unavoidably implicated for maintaining 
the balance of payments. And so on. Only 
in the minor matters are the departments 
entirely self-regarding; and these, as a 
matter of fact, can hardly ever occupy the 
personal attention of the minister. 

The Location of Responsibility. Hence, 
even apart from the political value of the 
principle of collective responsibility, the 
actual condition of state activities compels 
solidarity. The history of English govern¬ 
ment since 1689, shows, however, a steady 


development of the principle of collective 
responsibility, not as a means to the effi¬ 
cient coordination of services, but as a 
means to locate and intensify the sense of 
responsibility. The purpose is not merely 
to secure one body because it is one and 
therefore unmistakable, although that is 
important in the highest degree. It is also 
to secure that each member of the cabinet 
shall be his brother s keeper, especially if 
he is a particularly weak or a particularly 
headstrong brother. Even if ministers do 
not actively play the proctor over their 
colleagues* policy, the theory is that they 
ought to. The knowledge that an individ¬ 
ual’s error may entail collective damna¬ 
tion is supposed to intensify each min¬ 
ister’s interest in all branches of adminis¬ 
tration. 

I’his principle is effective in Brit¬ 
ish government, but like all principles it 
is as effective as circumstances will allow: 
tlie more the pressure of cicpartmertal 
routine, the less can ministers be inter¬ 
ested in the activities and speeches of 
their colleagues; individual interests are 
so very various that it is only on the very 
highest and critical matters that the prin¬ 
ciple operates. The presumption, how¬ 
ever, exists, and it is advantageous. Every 
minister has the duty and the right to dis¬ 
cuss and in all w^ays to offer to improve 
his colleagues’ policy and administration. 
The disadvantage of the system was 
pointed out by Morley: “The Chancellor 
of the Exchequer may be driven from 
office by a bad dispatch from the Foreign 
Office, and an excellent Home Secretary 
may suffer for the blunders of a stupid 
Minister of War.” This cannot be avoided 
if the good in the cabinet system is to be 
retained: for to enact individual respon¬ 
sibility would be to encourage each min¬ 
ister to defend himself by pleading his 
colleagues’ culpability, and to be always 
on his guard rather thpn open and frank 
when in council. Nor, as we have shown, 
is it possible to sever distinctly one 
branch of public business from another— 
and the defense would then be, “Had he 
not done that, and insisted on the other, 

I should never have been obliged to do 
this.” That way lies the downfall of unity 
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, V r AMvxev ol ImVne&s in council. 


thcr ii.inf>ns. 

it ftnssihlc (nr the govt 
inent u/ the enuntry to be toiidiictcd by a 
changing assortment of ministers regard¬ 
less of party tics? Yes—if the foreign pol¬ 
icy never involved the Exchequer in un¬ 
welcome expenditure; if it never raised 
issues affecting domestic industry, agri¬ 
culture, and commerce; if it never caused 
a disturbance in imperial relationships; 
and similarly between the various other 
departments. Yes—if men were content to 
manage their own department only and to 
have no other interest either in policy or 
sympathy with groups of their fellow citi¬ 
zens. These conditions are normally quite 
impossible, though they are nearly real¬ 
ized in the United States presidential ex¬ 
ecutive. Hence a certain pre-established 
harmony of policy is necessary; hence, an 
agency, party association, and collective 
responsibility is indispensable. 

Collective Responsibility versus Collec¬ 
tive Decisions. However, the principle of 
collective responsibility means only that 
ministers answer as one, and in the same 
sense, for any action in the lifetime of the 
government. It does not mean—at least, it 
has not meant—that there is always or 
often collective counsel or decisions upon 
everything, even of importance. So much 
was admitted by Gladstone. We know, for 
example, that three or four men of out¬ 
standing talents and public importance 
have ever formed, with the prime min¬ 
ister, an informal but definite association 
called the “inner" cabinet. This is not, 
and never has been, an institution with 
recognized public status; it is the spon¬ 
taneous creation of re.sourceful kindred 
souls, as may be proved from anyone’s ex¬ 
perience of committee work. In English 
liistory we see this varying body of cog¬ 
nate leaders fashioning the most impor¬ 
tant policies, deciding on important 
offices, settling parliamentary or electoral 
tactics, with a very energetic day-by-day 
interchange of thought among them con¬ 
stantly proceeding. They shape their pol¬ 
icy and get the cabinet to agree; or see 


ministers individually and persuade them 
to agree when the cabinet meets; or act 
without at all consulting the rest of the 
cabinet. Yet the whole cabinet is respon¬ 
sible. Collective responsibility has been 
interpreted to extend to ministers’ 
speeches in the country, since these might 
seem to commit the whole cabinet. 

Then the immense expansion of de¬ 
partmental work and the increase in the 
number of departments makes full dis¬ 
cussion impossible. The minister is too 
overburdened by his own concerns to be 
so fully informed or interested in other 
matters that his judgment is in any sense 
considered and real. From weighing up 
the loss of revenue if rebates for local rates 
are given on playing fields, the Minister 
of Health must suddenly turn to consti¬ 
tutional reform in Kenya; from specu¬ 
lating upon Soviet propaganda in the 
British Empire, the Foreign Secretary' may 
be asked to vote on the inclusion of the 
formula "genuinely seeking work" in an 
unemployment-insurance bill; while a 
Chancellor of the Exchequer, over¬ 
whelmed with preparations for the 
Budget, is worried into violently prompt 
considerations of trade policy with the 
Dominions or a sharp rise in world prices. 
He is apt to continue to think of his own 
work while his colleagues are discussing 
matters of joint concern. Further, the 
size of the cabinet has increased in pro¬ 
portion as the principal governmental de¬ 
partments have grown in number. Dis¬ 
cussions are either conducted with a loss 
of concentration, or. if some take up 
more than their arithmetical share of time, 
the rest contribute nothing but a vote. 

However, it is an exaggeration of seri¬ 
ous proportions to hold with one former 
Conservative cabinet minister that: 

The one thing that is hardly ever discussed is 
general policy . . . The whole system is one 

soCf. L. S. Amery, The Forward View (Ox¬ 
ford, ig-H.)* PP* 443 - 45 > and Thoughts on the 
Constitution (Oxford, 1947), pp. 86-89. Both 
these works are seriously marred by an 
antiquated view of the constitution, in which 
the initiating governing power of the Crown 
(the cabinet) is over-stressed and the power of 
parties. Parliament, and the electorate under¬ 
valued and even disparaged. 
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of mutual friction and delay with, at best, 
some partial measure of nuitiial adjiistmetit 
between unrelated policies. It is quite incom¬ 
patible with any coherent planning of policy 
as a whole, or with the effective execution oi 
such a policy. It bieak.s down hopcIesKly in a 
serious crisis where clear thinking over diffi¬ 
cult and complex situations, definite decisions 
(not i.trmulae of agreement) and swift and 
resoliiie action are required. 

This judgment is wildly exaggerated and 
a little irrelevant. It omits altogether from 
the account tlie fact that “general policy** 
is made by the political parties, if the 
word “general’* has a meaning. It isolates 
tile cabinet from the other policy-forming 
institutions of the nation. It depreciates 
beyond what is real the interchange be¬ 
tween the core of the cabinet ministers 
who form the “inner cabinet.** 

These facts, and tlie need to secure 
mature consideration of policy, have 
caused the development of the practice of 
submitting particular branches of policy 
to committees of the cabinet, of which a 
more detailed consideration is undertaken 
presently.’^i This practice is almost as old 
as the system itself, but in recent years it 
has become more indent than before, ow¬ 
ing to the enormous growth in the amount 
and complexity of business. As matters 
arise upon which preliminary study is 
essential—that Is, where a policy has to be 
elaborated from the first careless inspira¬ 
tion, and where it must be measured by 
the standards of the scientifically possible 
—ad hoc committees of three or four 
members are appointed from the cabinet, 
members especially interested or capable 
being selected, or indeed, almost selecting 
themselves by their acknowledged interest 
or capacity. These prepare the subject, 
with the aid of departmental experts and 
friendly nonoificial advisers, and report 
to the cabinet, which may do whatever it 
wishes ivith the recommendation, but 
which is likely to accept with little amend¬ 
ment, owing to the casual nature of their 
knowledge of the subject and the burden 
of their preoccupations. This develop¬ 
ment is necessary and beneficial and is 
bound to go further. Collective council is 


not absolutely necessary to collective re¬ 
sponsibility w'liere members of the cabinet 
are all of one party, and linked, as they 
are, to the electorate by the bonds of a 
party program. Furthermore, as we shall 
see presently, various ministers have 
come to be grouped in permanent cabinet 
committees for large iiueiilip.ininenial 
planning, to save the <abin(‘t’s time and 
to free it for the liighest policy of all. 

It will be appreciated tliai a cabinet 
will resign as a boily only if its over all, 
essential policy is rejected by a frontal as¬ 
sault in the Commons, or by the firm 
repudiation of some branch of its policy 
on which it places exceptional significance 
(for example, housing or food-subsidy pol¬ 
icy, in a Labour government) and which 
is usually closely bound up W'ith its gen¬ 
eral character and policy; or it it is over¬ 
taken by internal diHerences and loss of 
self-con fid ence and needs the fresh breath 
of a popular re-clcction to redefine its 
policy and restore its authority and cour¬ 
age. If, in \vhat may be the long interval 
before such pressures come upon it, tlicre 
are individual examples of ministerial in¬ 
competence or sustained and irreconcil¬ 
able opposition within the cabinet, what 
is to be done? 

More and more, as the cabinet as a 
whole becomes impregnable because it 
possesses a party-prcfabricaicd solid fol¬ 
lowing in the Clonimons and the rountiT, 
it is both a necessity and the practice for 
the prime minister (and the inner cabinet 
grcjup) to obtain the resignation of the 
errant minister and periodically to re¬ 
form the cabinet—and thus to satisfy tlie 
needs of efficiency, the self-respect and 
prestige of the cabinet and the party, and 
to cease to present a weak flank to the 
Commons and the press and the nation. 
The Labour government began in 1945 
with a cabinet of ciders of the party, and 
events and experience caused it to carry 
out successive reconstruction to substitute 
the younger men now tested in minor 
office and in Parliament. There is a 
noticeably increased tendency since World 
War I to maintain the integrity of the 
cabinet by discarding the incompetents 
and such incubuses as may be technically 


Cf. p. 604. 
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capable but whose personality is so prickly 
as to draw upon the government, which 
must get its business done, uglier opposi¬ 
tion than necessary. But some ministers 
may be dissatisfied with the cabinet, and 
they may not be able to persuade their col¬ 
leagues to change their policy. They may 
then resign—like Mr. Eden, Mr. Duff 
Cooper, and Lord Salisbury, in 1938 and 
1939 after Munich—to signal their dis¬ 
agreement, and may explain their po¬ 
sition by letter and then in a special time 
available for them in the House of Com¬ 
mons, after which they will take their 
chance that their own persuasion and 
political events may vindicate them in the 
future and some day restore them to 
office. 

Unanimity and Secrecy. This brings us 
back at once to that which we were con¬ 
cerned to labor in a previous page: 
namely, that the vital principle of col¬ 
lective responsibility is the homogeneity 
of the party upon which the cabinet is 
based. The spiritual condition of vigorous, 
frank, and independent creativeness, 
which is productive of so much good, is 
that there should be only a small risk of 
disruption and self-seeking; and this is 
provided by the political unanimity of 
the cabinet. Another condition, which is 
made really practicable only by the exis¬ 
tence of political unanimity, is the secrecy 
of the cabinet proceedings. 

Cabinet meetings are very private. This 
characteristic appears to me not to have 
commenced on any grounds of modein 
utility. I should think it was rather that, 
at first, royal councils were private be¬ 
cause, in the days of conquest and chal¬ 
lenge to the throne, the success of many 
royal policies depended upon surprise, 
and because strong government was se¬ 
cured by the authority which attaches to 
mystery rather than by open public con¬ 
sideration, and, later, because the Crown 
and Parliament were in conflict. Since 
1832 the government of the day has had 
to secure its inner deliberations from the 
premature attention of an organized op¬ 
position in Parliament and the country, 
too well aided by the press whose eyes 
and ears are everywhere. Further, since 


government is so pervasively occupied 
with the economic and social order, any 
policy may affect thousands of powerful 
and wealthy citizens, whether they be 
'*economic royalists** or trade unions, so 
that if a secret is divulged before action 
is taken, it may happen—indeed, it has 
happened—that such citizens have evaded 
the government's intentions. Another 
thing must be remembered: to disclose 
what happens at the cabinet is inevitably 
to disclose differences among its members: 
to do that is to give the opposition the 
opportunity of playing upon those differ¬ 
ences, and inevitably to cause a break¬ 
down of united responsibility and to en¬ 
courage mutual recrimination and indi¬ 
vidual reticence and distrust among 
ministers. Finally, publicity must reduce 
the independence of mind of ministers 
in relation to each other, and. by expos¬ 
ing them to the intervention of public 
opinion, reduce their mature, rational, 
and independent contribution to the 
process of policy making. A prime minis¬ 
ter put his finger on the heart of the 
matter when he declared s* that privacy 
of discussion **could only be made com¬ 
pletely effective if the flow of suggestions 
which accompanied it attained the free¬ 
dom and fulness which belonged to pri¬ 
vate conversations—members must feel 
themselves untrammelled by any consider¬ 
ation of consistency with the past or 
self-justification in the future.** He wanted 
“irresponsible license in discussion.** Ink¬ 
lings of these truths are to be found in 
the memoirs or speeches of cabinet min¬ 
isters, though none expresses the whole 
philosophy. 

The secrecy of cabinet proceedings is 
safeguarded by law and convention. The 
Official Secrets Act of 1920 forbids the 
communication to unauthorized persons 
of official documents and information, 
with heavy penalties. (The law was en¬ 
forced in 1934 by a fine against Edgar 
Lansbury, son of a former cabinet minis¬ 
ter, George Lansbury, in the biography 
he wrote of his father in which a memo- 

ss Lx>rd Salisbury, in Gwendolen Cecil. Life 
of Salisbury (London, 1921), Vol. If, p. 223. 
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randum submitted to the cabinet was 
published.) The rest is convention. If a 
minister wishes to speak or write in his 
defense on leaving the cabinet, convention 
requires that he obtain permission of the 
Crown, whose servant he formally is, but 
this means getting permission from the 
prime minister—sometimes not impartial 
in the matter. Sooner or later, in biogra¬ 
phies or defense in the Commons or 
Lords, the facts seep out—but rather later 
than sooner; that is to say, when publicity 
can do no harm to contemporary mutual 
trust and faithfulness of ministers. The 
guesses of the journalists may be inspired, 
but they are only guesses and can be 
brushed off as only guesses. 

It is of special urgency in days of high 
nationalism and warlike friction between 
impassioned nations that the cabinet's 
state of mind not be made the subject of 
distracted and inflammatory debate until 
it has arrived at a considered policy. We 
may remark also that if secrecy helps to 
produce unanimity by preventing the ob¬ 
trusion of public and disturbing ele¬ 
ments into discussion, political unanimity 
is a very important condition of secrecy. 
Both help to concentrate responsibility 
upon a single unit, the cabinet, and since, 
also, responsibility is shared by all, and 
since no exact discrimination appears be¬ 
tween the real and the supposed authors 
of a policy until long after the event, the 
more care has to be taken about the in¬ 
clusion of people in the cabinet, for no 
one may be included who is so incapable 
as to cause its better members to fall. 

Efficiency of the System, We have still 
to determine the real meaning of **re- 
sponsible,'* but we postpone its considera¬ 
tion until we have indicated the signifi¬ 
cance of certain subsidiary facts. The 
cabinet, constituted and responsible as 
we have described, is the energetic, 
driving force in a government. In each 
department it sets the direction of admin¬ 
istration, and a fairly harmonious ten¬ 
dency permeates them all. Economic and 
political circumstances (analyzed in the 
chapters on party) and a fortunate in¬ 
stinct for the basic necessities of govern¬ 
ment endowed England for a considerable 


part of the last century with the sufficient 
semblance, and sometimes with the 
reality, of a two-party system. This meant 
that there was assured to the majority 
party a stable period of government, 
which, from the Grey ministry which be¬ 
gan in 1831, to 1940, amounted to an 
average of three and three-quarter years 
per ministry. 

The effect was that not only did the 
whole ministry have time in which to 
consider, introduce, and pass its legisla¬ 
tion, but it also had time to affect con¬ 
siderably the execution of the law, which, 
up till 1850, was perhaps more important 
than legislation as a part of modern state¬ 
craft. Nor is that all; for if we excluded 
the transition ministries when parties 
were in an abnormally fluid state (such 
as the first Peel ministry of 1834-35. the 
first and second Derby-Disraeli ministries 
of 1852-59, and one or two in the early 
home-rule period), we should find the 
average length of a cabinet substantially 
longer than three and three-quarter years. 
Each minister can never hope to learn 
everything about his department, but he 
can hope to learn much about his civil 
service advisers and sometimes impress 
his personality and politics upon them. 
This cannot be done in a short time, for 
the minister is usually an amateur and 
knows little about the office to which he 
is appointed. There is some good in this, 
for he is often prepared to overturn bad 
precedents as well as good. At the end of 
six months he is just beginning to know 
his own men and the rudiments of their 
craft. How can he be effective unless he 
has time to go further and become capable 
of independent decision? Though it may 
be argued that with the certain prospect 
of only a short term in office, the minis¬ 
ter will be the more energetic, we may be 
sure that such energy will be no more 
than frantic. Only a long period in office 
gives men the knowledge, the composure, 
and the appetite to undertake large proj¬ 
ects which will bear fruit in their time. 
Moreover, it is essential to give every 
holder of authority in the modern state 
ample time for second thoughts—for the 
issues are so complicated that only per- 
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sonal experience and touch can unravel 
the wrappings ol their novelty and make 
real their quantitative and correlated 
weighing. The convention and the prac¬ 
tice of the rospt)nsiveness of the civil ser¬ 
vice to iniiiistcis i.s partly the result of 
their length ul time in olhcc. 

'I'he (ahinet gradualh hammers out its 
prog?,mi til Ifgislaiioii, hiiiiging its gen¬ 
eral pi im iples into closer relation to tlie 
concrete jjossibiliiies as disclosed by care¬ 
ful examination of the advice of the ad- 
niinistiaii\e experts and scientists, and 
by tlie aiguiiienis of Parliament. The 
crude clay ol desire is fitted into the mold 
of natural possibility, and the result de¬ 
sired is attained with the minimum of 
violent collision and coercion. In this 
process tlie taliinet is not in relation with 
l*arlianieiit alone, but with its party and 
the deputations of citi/ens w'ho treat with 
individual unnisicr.s. It learns just how 
much Parliament and the public; want and 
can lake: and so also receives constant 
p.sychologi(.al collahoration. There is a 
continuous exertion of influence upon 
the cabinet by the public through chan¬ 
nels other than the formal representative 
body, and this influence, already large in 
our own day—^so large as badly to frighten 
those who desire the exclusive location 
of publicity and regularity in representa¬ 
tive bodies—is bound to become larger. 
After sfj short and special an experience 
of parliamentarism, we have not yet ex¬ 
hausted the possibilities of governmental 
invention. It has been found that action 
through the c:on.slituencies, the panics, 
and Parliament is too slow and technically 
too irresponsive to meet certain emergen¬ 
cies—while men, in each other’s imme¬ 
diate presence, arrive, for gcx>d or ill, at 
understandings which arc impossible 
amidst the exaggerations and distortions 
of “representation." In these cases it has 
happened that some members of the 
cabinet are deputed to intercede: usually 
in cases in which the need for the con¬ 
tinuity of social services would sooner or 
later necessarily involve the government 
in what seemed, before the basic indus¬ 
tries were nationalized, to be a dispute 
between two nonofficial groups over an 


apparently private matter (as in transport 
or coal mining or the textile industry or 
the price of food), since nationalization 
is clearly of universal concern. 

The cabinet, as we have already shown, 
has a very effective control over the lime 
of the House, and this enables it to de¬ 
cide the priority of basiness and the 
aiiiouni of discussion allowed to each 
item. 'This has been possible only when 
majority-party cabinets have existed. Min¬ 
isters also guide the standing committees 
even where only details are supposed to 
be in question. We have al.so shown how 
the custom of the constitution and the 
procedure of I^arliameni throw upon the 
cabinet sole responsibility for the finance 
of goveinment, with the attendant bene¬ 
fit that ways and means are correlated 
to expenditure by one mind, and that 
policy and finance are considered in a 
continuous and living relalionship. Then 
the cabinet is the more sctuiely attached 
to the House by its whips. 

Before the country the cabinet is a 
unit: answerable, energetic, and more 
than a mere official governing body: it is 
an ornamental-philanthropic convivial 
institution, whose attendance at city ban¬ 
quets, motor shows, new hospitals, foot¬ 
ball, cricket, and boxing matches of 
national, international, and imperial im¬ 
portance, and the opening of sewage 
w'orks and maternity homes brings it into 
brotherly touch and familiar tutoyage (in 
England indicated by the application 
“old" or followed by the diminutive form 
of the name) with rich and poor, giving 
to all the illusion that, after all, “there 
is no sovereignty except mine.” 

The Status of The Crown, Be¬ 
tween the cabinet and the Crown there 
is a continuous and close contact. Here 
we have only to make some general ob¬ 
servations. Ministers are formally “His 
Majesty’s Ministers,” but convention has 
made them the people’s ministers, and 
responsibility, which was formerly to the 
Crown, is responsibility to Parliament and 
the people. This responsibility is assumed 
by the minister by his acceptance of the 
principle that all the public acts of the 
Crown need countersignature by a min- 
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istcr. The countersignature is the sign 
that responsibility to the sovereign, what¬ 
ever the sovereign may really consist of, 
is accepted. The person of the Crown is 
thus almost entirely lifted out of the 
sphere of political decision. Yet there are 
certain conventions which still provide 
the Crown with the possibility of political 
activity. They are first, that the Crowm 
has the right to information about cabi¬ 
net decisions and parliamentary proceed¬ 
ings; and second, that the Crown has the 
right to communicate with (to warn or 
encourage) its ministers, either through 
the prime minister or directly—both of 
these on the basis that the Crown should 
have the right to explanation of that for 
which its consent is asked. 

Once those rights are existent, the way 
is open for any amount of royal influence 
which the cabinet. Parliament, and the 
countr}' are prepared to tolerate. They are 
not in our own day inclined to tolerate 
much, but though it is puny, it is more 
than what is recognized by those who 
imagine that the plenitude of govern¬ 
mental power has passed from the heredi¬ 
tary to the elective institutions. Broadly 
speaking, since the death of Queen Vic¬ 
toria, royal interv^ention has been used 
only to advocate the unity of the nation, 
at times when party and group warfare 
has threatened to cause violent clissension. 
and to promote *'nationar' and imperial 
interests in international affairs. All de¬ 
pends upon personality and talent, but 
the hereditary, symbolic, and specially 
manufactured social status of the Crown 
enable it to exercise a unifying influence 
in cabinet counsel. It is not a power 
behind the cabinet, but by and with the 
cabinet, and, of course, never against its 
determined will. It has some field of per¬ 
sonal authority in certain cases of disso¬ 
lution of Parliament; and in the creation 
of peers to help a government to carry 
a policy through the Lords. 

The Nature of Cabinet Responsibility. 
If responsibility is supposed to keep cabi¬ 
nets in the path they ought to go, what 
is the motivation and directing force in 
responsibility? Responsibility means that 
a position of trust is held; that is, that 


power can be used only within certain 
defined limits. The question is, then, who 
draws those limits, who watches over 
them, and what is the punishment for 
their violation? Until 1689 the limits were 
drawn by the Crown, and the Crowm it¬ 
self was prompted by some reference to 
the state of opinion in the country and 
Parliament and among its friends. No 
organized and acknow'Jedged institution 
expressed the limits of royal discretion, 
for Parliament spoke as a congeries of 
individuals or groups, neither unmis¬ 
takably nor in unison; the people were 
subject, not sovereign; the state of repre¬ 
sentation was purposely vicious; w’hile 
there was no question, until matters 
reached a revolutionary point, of really 
disciplining a king in the only effective 
way then knowm—by civil war. 

Since 1689 the successful governmental 
contrivance was found of an irremovable 
but powerless Crown, and a powerful but 
removable ministry. Between the time 
when the early system was driven to its 
fall, and the rise of the modern system, 
the device of impeachment was tried— 
that is. a formal trial of the conduct of 
a minister before the House of Lords, 
which might end in exile, imprisonment, 
fine, or death. (The United States con¬ 
stitution contains this prescription regard¬ 
ing the President—article 11, section 4.) 
'This method of imposing political re¬ 
sponsibility failed because in its time 
it w'as difficult to distinguish the part 
played by the Crown and that played by 
ministers in any specific act of govern¬ 
ment. Even had it not failed on this ac¬ 
count. it w'ould have deserved to fail on 
another: it w'as too serious a penalty to 
use for small errors, and too dreadful to 
carry out in any case. For to govern is 
to venture to create, and no creation is 
without risk of error; while even when a 
policy is successfully realized, the more 
successful it is. the less will political op¬ 
ponents like it, and the more jealous and 
ready to impute sin will they be. To 
prescribe a grave penalty for failure to 
satisfy avowed opponents is to paralyze 
government, wdiile heavily to penalize 
error is to extinguish experiments the 
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results of which must always be specula¬ 
tive. Supposing impeachment and execu¬ 
tion were the consequences of an ill-timed 
return to the gold standard! Mr. Churchill 
would have been condemned to death 
in 1925 by followers of J. M. Keynes! A 
mode of settling responsibility was needed 
not so suspiciously partisan or criminal 
in aspect; and Avith it a means of punish¬ 
ment was required severe enough to dis¬ 
cipline leadership yet not so severe as to 
kill it. These things were found in collec¬ 
tive responsibility on a party basis, and 
the loss of office tvhen this had been 
abused. 

Now there have been times when the 
Hou.se of Commons itself has decided the 
terms of satisfactory cabinet leadership. 
There were years tvhen parties were 
fairly evenly matched and liable to dis¬ 
integration and would transfer their alle¬ 
giance upon the issues presented to them. 
This state of affairs ceased to exist in 
1896, and even before that, from 1867. 
did not exist save on matters relating to 
Ireland: that is, the cabinet had not to 
face a possible defection and loss of office 
as correctives. What then? Of what use, 
in such circumstances, to say tliat the 
cabinet is responsible to Parliament? The 
truth is that the responsibility of cabinets 
need not be forced, and yet responsibility 
may be none the less strict if the cabinet 
voluntarily accepts the burden: that is, 
the convention of quod pofmlo placuil 
leges hahel vigorem has grown up and 
constitutes part of the cvci-effective con¬ 
trolling spiritual force of Flnglisii politics. 

This convention might continue and 
operate beneficially in its vigorous youth, 
and by virtue of the memory of the dis¬ 
aster which befalls politicians and people 
when it is disregarded, Imt men too soon 
forget the lessons of other people’s ex¬ 
perience. At the date when the House of 
‘Commons ceased to be the headmaster 
of cabinets and, reversing the parts, came 
instead under the cabinet’s tutelage, the 
cabinet learned to obey a new mentor: the 
people. If it does not please the people, 
it loses votes fcjr its party, and this means 
a loss of its own poAver and a gain for 
the opposition. At least, the cabinet 


thinks so; and this belief is the vital a?»- 
mating principle of the British constitU' 
tion. T’lie House of Commons is the 
forum of debate, and the theater in Avhich 
is conducted the comparatively rational 
dissection of conduct, but the investiga¬ 
tion and the defense are not, in the 
ultimate resort, for the House: the ulti¬ 
mate spectators and judges are the party 
councils, tlie multitudinous groups, so¬ 
cieties and associations, and the voters. 

The Meaning of Office. Is that all? To 
lose office? No gralt? None! Is there 
nothing stronger in the consiituiion to 
keep ministers continuously impelled by 
a sense of responsibility to the people? 
Can this possildy be effective? Strangely 
enough, it is. The prospect of losing office 
is a very' strong corrective in British poli¬ 
tics! For Avhen office is lost, prestige 
evaporates, dignities arc transferred, au¬ 
thority and dominion vanish! The man 
is smaller than the office, and friends turn 
away to new sources of favors uhi bene 
ibi amicus! The Avorld treats the unlucky 
and the unsuccessful Avilh ill-disguised 
contempt. T'he House no longer hangs 
upon their lips, and it is not altogether 
pleasant to lose official emoluments. 
Although most men sighingly protest that 
duty alone forces them to suffer the in¬ 
tolerable burdens of office, only those who 
are in office, or sure of it, make such com¬ 
plaint: the rest arc strangely silent. Nor 
is any desperate energy or dispatch shown 
to leave office. For though all the motives 
Av'C have insinuated do operate, there is 
still one of greater strength: and that is, 
that those Avho possess office in Britain 
control a vast range of political oppor¬ 
tunity. All that they strive to amend in a 
faulty state, all that they desire to protect 
from savage aggression, becomes possible 
when they are in office and impossible 
Avhen they are out. It is a question of who 
shall, for a stretch of time, be sovereign 
or subject—you, your class, your idea of 
your country, or other people and their 
ideas and interests? Gladstone speaks 
sound sense on this subject. 

The desire for office is ihc desire of ardent 
minds for a larger .space and scope within 
Avhich to serve the country, and for access to 
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the command of that powerful machinei7 for 
infonii.'ition and praclice which the public de¬ 
partments supply. He must be a very bad min- 
i'^tcr indeed who when in office does not do 
ten times the Rood to the coumiy that he 
would do when out of office, lierause he has 
helps and opportunities which multiply 
twenty-fold, as by a system of wheels and pul¬ 
leys, Ids power for doing it. 

The number of careerists, pure and 
simple, is rather smaller in British poli¬ 
tics than elsewhere, and the number of 
men and women positively and passion¬ 
ately devoted to their own idea of social 
amelioration greater. Gladstone has been 
quoted, but a more recent prime minis¬ 
ter avows the same passionate attachment 
to power. Ne\ille Chainbcrlain confided 
in his private diary on the publication of 
his brother Austen’s political letters: 

He has not the eagerness of tcinperanient and 
the iiicxhaustililc vitality of Father [Joseph 
Charnlx'iiain], which kept him ever revolving 
some constriictive idea ... 1 believe I lie 
somewfierc between the two . . . there arc 
very few and brief moments when 1 feel 1 
can't hear to talk or think of the politics that 
liave !)ecome my main purpose in life. In¬ 
deed. my fear is always lest this prime inteitst 
should oliliieratc my other interests in art or 
music, oi hooks, or flowers, or natural history. 

I'he potent impulse of duty to society, 
the strong and irrepressible disposition 
to “give the lead” to other people, the 
avidity for power and prestige, the en¬ 
joyment of the tumult of business, the 
itch for fame coupled w’ith the half-con- 
scrious memory of revered statesmen of the 
older school, and the sheer blind loyalty 
to a party—all play their part in driving 
men and women into politics and place. 
Take any or all of these factors, make one 
or all an intensely strong urge in an 
individual's life, then threaten to balk 
the free action of that passion, and is that 
not surely a compelling regulator of the 
statesman's action in politics? Hence 
office means much; and its loss also; and 
those pleasures and pains are the sanc¬ 
tion of responsibility. 

Moreover, as we have already shown, 

83 Cf. K. Feiling, Life of Neville Chamberlain 
(London, 1946) p. 287. 


there are no formal limits to the sov¬ 
ereignty of cabinct-cMw-Parliament. Cabi¬ 
net responsibility and tlie w'hole electoral 
process arc intimately bound together. 
This means that the cabinet has consider¬ 
able latitude in the freedom to initiate 
and execute policy. After all, the cabinet 
consists of the leaders of the majority in 
Parliament and among the electors and 
the managers of the party machine. It 
will go beyond the possible margin when, 
like Peel, it emancipates the Catholics or 
repeals the Ciorn Laws, or, li!;e Gladstone, 
springs Home Rule upon its party, or, 
as in pursuers obstinately a foreign 

policy of appeasing potential aggressors. 
But with time and care, persuasion and 
coaxing, it can exploit to advantage the 
prestige and status and leadership and the 
accumulated lovalty of a decade or two, 
into an initiative independent, at least, 
of previous pledges to the electorate. 
'Phiis Disraeli and parliamentary refoiin, 
thus, the Labour government and the 
abundant fullness of its nationalization 
program of 1945-49 and particularly its 
reform of the House of Lords; so. espe¬ 
cially in foreign affairs, and in many 
minor matters. Nor is there any doubt 
that this is good democracy. So long as 
government is for the people, and by their 
frequently elected and recallable repre¬ 
sentatives, it is proper that they should 
lead the people as well as follow them. 

The cabinet systc'm could not work at 
high efficiency were it not for a number 
of accessory factors in designed comliina- 
tion. These are: (1) the organized arrange¬ 
ment of the cabinet's work through com¬ 
mittees, interdepartmental coordinative 
arrangements at the official and ministe¬ 
rial level, served by the cabinet secretariat 
and the economic, statistical, and plan¬ 
ning staffs, and linked with official con¬ 
sultative bodies representing economic 
interests; and (2) the neutrality and ano¬ 
nymity of tlic civil service, not less than 
its superb ability. These may be called 
technical factors. There are others which 
may be called party factors: (3) party con¬ 
trol through the caucus and representa¬ 
tive devices, and (4) the continuous exist- 
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ence of a “shadow" or “ex”-cabincl com¬ 
posed of the leaders of tlic opposition. 
Each n iiJ lie discussed in turn. 

CABINET COMMIITEFS, SKC:RE'rARIAT, 
AM) ADVISORY BODIES 

The discussion of this accessory factor is 
rather more extensive than tlie rest, owing 
to its peculiar role in a democratic social¬ 
ist state. 

Before 1916. the cabinet met without 
any carefully planned agenda. Of these 
meetings no minutes rvere olhcially taken, 
though the prime minister sent a note of 
the result to the Crown, and other minis¬ 
ters scribbled private notes of what oc¬ 
curred.®^ There was serious need for 
such a plan of business and a formal 
record of transactions, as the many com¬ 
plaints by ministers and their fretting 
secretaries about the haziness of cabinet 
decisions show, and as the number of 
important disputes about the distribution 
of responsibilities historically demon¬ 
strates. From time to time some records 
were drawn up, but a continuous record¬ 
ing secretariat w'as late in coming —firsts 
I think, because of the convention of 
secrecy, and second, because of the atmos¬ 
phere of suspicion and factious haired in 
politics of 1689-1832, partly due to the 
lasting consequences of the change of 
dynasty, wlien the minutes of the pre¬ 
vious btxly of ministers (one can hardly 
say cabinet in a modern sense) might have 
been used as the basis of parliamentary 
recrimination and even impeachment. 
Then, thirdly, when the growth of busi¬ 
ness might have already pressed for new 
developments, individual ministers were 
probably too busy with their own work 
to think and demand a better system, 
leaving it to the prime minister and the 
"inner" cabinet to decide the order of 
business. But today the appeal is openly 

84 For an account of this body, concerned with 
the military problems of the Commonwealth 
and Empire, and linking the British cabinets 
to the governments of the Dominions, see 
H. Finer, "Cabinet and Commons under the 
Impact of War,” PoUtiral Science Quarterly, 
September, 1941; and M. Hankey, Diplomacy 
by Conference (London, 1947), Chap. 4. 


to the people; no minutes can involve a 
cabinet more than their policy has already 
done; and the way was clear, from 1900 
at least, for these formal records. The 
spirit of "it-is-not-done" was not, however, 
overthrown until World War I showed 
that it was humbug; and since the advent 
of Lloyd George’s war cabinet in 1916, 
the cabinet has had a secretariat, agenda, 
and minutes. The secretariat was also in 
close personal relation wdih the Com¬ 
mittee of Imperial Defense of which the 
prime minister is chairman; in 1938 
when the great first secTctary^ Sir Maurice 
Hankey, retired, his successor. Sir Edw^ard 
Bridges, became secreiaiy to tlie C.I.D. 
also. But in World War II the Committee 
of Imperial Defense was merged in the 
War Cabinet organization, and after it. 
as will be shown presently, its successor 
became an integral part of the coiniiiit- 
tee organization of the cabinet. 

It must be borne in mind that the 
Cabinet meets normally once a week, and 
yet the control by government of the so¬ 
cial and economic life of the nation is 
remarkably extensive and penetrating. To 
acquit its obligations so that the nation 
may thrive, a mere meeting of the cabinet 
is palpably far from enough even with 
emergency meetings when necessary. The 
cabinet needs help. Gradually since 1919. 
more swiftly during World War II,®« and 
even more resolutely and consciously 
since 1945 an advisory and revolutionary 
system has been constructed to serve the 
cabinet. Its features are: (1) cabinet com¬ 
mittees, and then the official auxiliaries: 
(2) the cabinet secretariat or offices, (3) 
an Officiiil Steering Committee, (4) the 
Economic Section of the Cabinet Secre¬ 
tariat, (5) the Central Statistical Office, 
(6) the Central Planning Staff, and (7) 
the Industrial Productivity Committee. 
Working with it very closely also are (8) 
the Treasury, the Departments, and the 
Corporations, and (9) consultative aux¬ 
iliaries and working parties in industry. 

Cabinet Committees. The cabinet does 
a considerable part of its work through 


sf* Cf. Hankey, op. cit.. Chaps. 2 and 5. 
8nCf. Finer, op. cit., pp. 321-60. 
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committees of itself. Their numher, their 
exact terms of reference, when tliey shall 
report, who shall compose them, are en¬ 
tirely in the hands of the cabinet, espe¬ 
cially of the prime minister. They are 
parts of the cabinet—its agents—and 
have no being apart from it; iheir status 
is not and cannot be independent t)t it. 
It is only by accident that the existence 
of the committees may become known: 
their composition is not ollitially dis- 
clo.sed in order to preserve the principle 
of collective responsibility. As Herbert 
Morrison, Lord President of the Council, 
explained to the House of Commons: 

I cannot take iiiy honorable friend far into the 
secrets of C:i!)inrr organi/.alion . . . 7 'lie Cab¬ 
inet is lesponsible for the acts of Goveinmcnl, 
just as Ministers arc diicrtly rcs|>onsiI)Ic to 
the House. How the Cal»inet docs its business, 
and to wliat cMcnt it delegates certain things 
to Cahinet Connnittecs is, if I may say so, the 
Cabinet’s business because it accepts (he re¬ 
sponsibility. I can onlv assuic niy hon. Friend 
that decisions on jmlicy, according to the na¬ 
ture of the decisions and their importance, the 
degree of their significance, aiul also the de¬ 
gree to which they may cause tiouble and 
controversy in the House or the country, are 
settled at the appro|niaie level. That is, of 
course, the res|>oiisibility of the Govcrniiiciit. 
These things arc settled by one committee 
wherever possible, but llic nuTnl)cr of corrnnit- 
lecs to discharge a seiies of functions is, of 
course, a matter of convenience and adminis¬ 
tration. . . It is not, of course, the practice for 
Governments to reveal the membership or 
chairmanship of Cabinet Committees if they 
can possibly help it. Indeed, w'C do not often 
reveal that they exist. • . 

Of course, a name disclosed is an aperture 
for public criticism: and the criticism 
would seek to differentiate between the 
contributions of the named and unnamed 
participants in cabinet policy making. 

A cabinet committee is composed of 
several ministers chiefly concerned with 
the subject matter to be decided. The 
chairman is usually the minister prin¬ 
cipally concerned. They often have at 
their sessions law officers and such civil 
servants as may be useful. They report 
to the cabinet, usually an agreed policy, 

87 Debates, February 28, 1947, cols. 2129-32. 


and thus save the cabinet's time, if agree¬ 
ment is impossible, then the unsettled 
issues are decided by the cabinet. Thus, 
they serve the prime minister by coordi¬ 
nating departments at a siibcaljinet level, 
and make feasible his ‘‘span of control” 
re.spon.sibilities. 

1 he committees are of two kinds, tem¬ 
porary and standing, the former some¬ 
times called ad hoc. Every now and again 
an ad hoc committee is set up to handle 
a special difficulty—thus, the develop¬ 
ment of atomic energy or the establish¬ 
ment of the national medical service as 
a going concern, given the refusal of most 
doctors to enter the service. Of this com¬ 
mittee the Minister of Health was chair¬ 
man. A housing committee functioned in 
i().j5 and icmG, and perhaps later still, to 
prepare and facilitate the developing 
stages of the government’s housing plaics. 
At any one time there may be more than 
a score of these cabinet coinniittee.s, most 
in operation more or less ad hoc, more or 
less permanently. Of recent importance 
were the Manj)owcr Committee and tiie 
Fuel Commiliec. Their purpo.ses may 
be inferred from the necessity of convert¬ 
ing the economy of World War II to 
peacetime needs, the long economic emer¬ 
gency in the aftermath of the war, the 
tiationali/ation of fuel and power, and the 
relationship thereof to exportable manu¬ 
factures upon wdiich the Briti.sh standatd 
of Jiving precariously depends. 

Among the standing committees of the 
cabinet are (i) the Legislation Commit¬ 
tee; (2) the Defense Committee; (3) the 
Lord President’s Committee; (4) the 
Policy Committee (formerly Commit¬ 
tee on Overseas Economic Policy); and 
(5) the Production Committee (for¬ 
merly the Minister of Economic Affairs 
Committee). 

(1) The Legislation Committee is the 

88 Includes the Prime Minister a.s chairman, 
the Minister of Economics, the Chancellor of 
the Exchequer, the l-ord President of the 
Council, the Foreign Secretary, and the Min¬ 
ister of Labour. 

80 Includes the Minister of Economic Affairs 
as chairman, Trade, Labour, the Treasury. 
Town and Country Planning, Fuel and Power, 
and Supply. 
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former Home Affairs Committee, presided 
over by the Lord President of the Coun¬ 
cil. who in the Labour government of 
1945 is deputy to the prime minister and 
leader of the House of Commons. It 
scrutinizes all legislation coming from 
individual ministers for technical and sub¬ 
stantive characteristics, and deliberates on 
the priority and tactics of passage of the 
bills and other procedure in Parliament. 

(2) The Defense Committee is of pe¬ 
culiar importance. At the end of World 
War 11 the Cabinet did not revert to the 
prewar Committee of Imperial Defense 
system, but instead adopted for defense 
purposes the arrangement which had 
served so exceedingly well during the war. 
In the war, the Prime Minister. Mr. Chur¬ 
chill, had assumed also the office of Min¬ 
ister of Defense and became thereby a 
superior unifier of the three armed 
services, War, Air, and Navy.*® He was 
chairman of a Defense Committee of the 
Cabinet w'hich included the ministers 
principally concerned with military oper¬ 
ations and the Ministers of Production, of 
Supply, and of Labour and National Ser¬ 
vice. It was served by the Chiefs of Staff, 
themselves properly grouped in a com¬ 
mittee, and by joint staffs for planning, 
supply, and the rest. Thus, planning for 
defense and action for defense were com¬ 
bined. 

This arrangement has been adapted 
to peacetime purposes and, above all, 
linked organically with the economic and 
social planning activities of the govern- 
ment.*i The Minister of Defense is now 
a permanent part of the machinery of 
government and a member of the cabinet. 
The Defense Committee is under the 
chairmanship of the prime minister, but 
since his load of business is heavy, the 
Minister of Defense regularly deputizes 
for him. The supremacy of the prime min¬ 
ister's authority must be noted. The mem¬ 
bership of the committee is kept flexible, 
but, unprecedentedly, the government 
indicated its permanent nucleus: the 
prime minister, the Minister of Defense, 

*0 Finer, op. cit. 

*1 Cf. Central Organisation for Defence, Cnui. 
6923 (H. M. Stationery Office, 1946). 


the $er\'ice Ministers, the Lord President, 
the Foreign Secretary, the Chancellor of 
the Exchequer, the Minister of Labor, 
and the Minister of Supply—ten minis¬ 
ters, of whom six are in the cabinet. The 
prime minister's formal chairmanship was 
explained to the House of Commons as 
follows: *2 

. . . the Prime Minister presides over the De¬ 
fence Committee precisely because the wider 
aspects of defence with which I am now deal¬ 
ing must be dealt with by the authority of the 
Prime Minister who has to take full account 
not only of the claims of defence, but also 
of the claims of all the other activities of the 
nation, and obviously that could not be 
handed over completely to the Minister of De¬ 
fence. 

The Defense Committee, normally un¬ 
der the Minister of Defense, deals, under 
the cabinet, with: 

The organization for national defence in its 
broader aspect, including both current ques¬ 
tions of high policy in the sphere of defence, 
and also the preparation of plans over the 
whole field of government activity, both civil 
and military, for mobilising the entire re¬ 
sources of the nation in a major war. . . It 
will be responsible for the review of current 
strategy and also for the preparation of plans 
for the country’s transition from peace to 
war... .*» 

Besides his duties of presiding, the Min¬ 
ister of Defense is responsible for (a) the 
broad apportionment of available re¬ 
sources between the three services in ac¬ 
cordance with strategic policy, the fram¬ 
ing of a policy of research and develop¬ 
ment, and the correlation of production 
programs; (b) the settlement of questions 
of general administration on which a com¬ 
mon policy for the three services is de¬ 
sirable; and (c) the administration of 
interservice organizations, such as Com¬ 
bined Operations Headquarters and the 
Joint Intelligence Bureau. 

(3) Most important for civil economic 
and social planning until September, 
1947, was the Lord President’s Commit¬ 
tee. At that time its scope became less 

42 Debates, October 30, 1946, col. 625. 

43 Cf. Central Organisation for Defence, p. 7. 


[606] 



CABIN£T COMMITTEES, SECRETARIAT, AND ADVISORY BODIES 


clear and certainly was narrowed. Its 
title indicates its chairmanship. It is com¬ 
posed of ministers primarily concerned 
with home affairs and (to September, 
1947} economic affairs—that is, all depart¬ 
ments except Foreign, Colonial, Domin¬ 
ions, and Defense. This cabinet commit¬ 
tee came into existence in 1940 (under¬ 
going various transformations) with the 
cardinal purpose of bringing into regular 
and unifying contact the many depart¬ 
ments involved with home and economic 
problems so that they might unitedly 
prosecute the main lines of policy re¬ 
quired of them by the War Cabinet. The 
War Cabinet uttered its directives after it 
had heard the strategy prepared by the 
Defense Committee. The Lord President's 
Committee would declare how far its seg¬ 
ments of the nation were able to meet the 
requirements of a strategy; would ask. if 
necessary, for modification of strategy; 
and in the end, would make commit¬ 
ments. Many disagreements were solved 
in this committee, relieving the cabinet 
and securing a concerted, reliable basis 
for military and production efforts.^^ The 
Lord President was one of the very few 
—^usually eight—members of the War 
Cabinet. Other ministers besides those 
names above attended committee meet¬ 
ings when it was desirable. 

(4) In the postwar period this commit¬ 
tee was retained and it is still in active 
operation, but in respect of economic 
affairs it was supplanted in September, 
1947, by the Policy Committee. This 
Policy Committee (or Committee on Over¬ 
seas Economic Policy) has authority over 
the whole range of the nation’s economic 
affairs. 

(5) Until September, 1947, the Lord 
President’s Committee coordinated all the 
domestic departments. It was the link be¬ 
tween other committees of the cabinet, 
especially the "Home Economic Commit¬ 
tee," also presided over by the Lord 
President of the Council, and the "Over¬ 
seas Committee," presided over by the 
prime minister. It brought together the 

**Cf. especially Sir John Anderson, “The 
Machinery of Government,’' Public Adminis- 
ttation. Autumn, 1946, especially p. 159. 


research auxiliaries of the cabinet and 
serviced the committees with the latter’s 
abilities. It supplied the cabinet itself 
with fully made or partly manufactured 
policies, as the result of deliberation and 
the settlement of differences at the min¬ 
isterial level. Where agreement proved 
impossible to obtain, it appealed the raw 
material to the cabinet itself. (Any minis¬ 
ter, of course, retains the right to appeal 
to the cabinet, and if the latter wishes, 
may attend the cabinet for a hearing.) 

The Lord President's Committee sur¬ 
veyed the whole field of government (ex¬ 
cluding the foreign): social services, social 
security, physical planning, housing, 
health, education, police, civil defense, 
pensions, and local government. Coupled 
with the fact that Mr. Morrison was at 
the same time deputy leader of the House 
of Commons and chainnan of the Legis¬ 
lation Committee, a valuable unity of 
foresight and departmental concert was 
in the making. Mr. Morrison had the 
robustness of mind and body to carry it 
along, until a serious attack of phlebitis 
in the late winter of 1947, when, in any 
case, the disastrous uigcncies of the Great 
Blizzard necessitated reorganization of the 
system. 

When the reforms of September, 1947, 
were made, that is, when Sir Stafford 
Cripps was made Minister of Economic 
Affairs, he became heir to the "Home 
Economic Committee,” Mr. Morrison’s 
hard-driving ministerial committee. It be¬ 
came known as the "Minister of Economic 
Affairs Committee"—and more recently 
as the "Production Committee." The 
Minister of Economic Affairs presides 
over it (it will not be forgotten that Sir 
Stafford later became Chancellor of the 
Exchequer, while still holding the title 
and powers of the Minister of Economic 
Affairs), and it is concerned with the day- 
to<<lay coordination and promotion of the 
economic program. The Production Com¬ 
mittee has command of the entire program 
of production for domestic and export 
purposes, including coal and power, 
building, shipbuilding, agriculture, the 
allocation of raw materials, and capital 
investment. 
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The various cabinet committees are 
served by subcomniiuccs; and ancillary 
to each are committees of officials, to fur¬ 
nish the expert information. All the 
committees are thus personally linked to 
each other to a very considerable extent 
and simultaneously to the cabinet. The 
system is highly integrated and coherent, 
but the work that burdens ministers of 
cabinet rank who are at the same time 
ineinbers of cabinet comiiiittees is back¬ 
breaking. 

The Cabinet Secretariat. The cabinet 
secretariat performs .strictly secretarial 
functions. It circulates the memoranda 
and other documents necessary for the 
work of the cabinet and its various com¬ 
mit tecs; marshals the agenda for each 
cabinet meeting under the direction of 
the Prime Minister; performs the same 
service for the cabinet committees under 
directions of the respective chainnen: 
circulates the notices of meetings: records 
and distributes to those who are con¬ 
cerned the cabinet’s conclu.sions and 
draws up the reports of cabinet commit¬ 
tees: and keeps the papers and conclu¬ 
sions of the cabinet subject to the cabi¬ 
net's directions. 

This means that the work of the cabinet 
and its committees is carefully prepared 
for before the meetings; that the general 
arguments, but not the record of the 
opinions of identified individuals, are 
set down together with a conclusion. 'I’he 
secretary sometimes insists on getting a 
formula for reccml where otherwise none 
is offered or where the discussion is in¬ 
conclusive. It has been suggested that he 
sometimes needs to show “no little in¬ 
genuity and even inventiveness” in 
drafting it .^5 When the conclusions are 
reached, the secretariat secs that each 
minister involved in the conclusions gels 
his appropriate part, when it is for him to 
convert the decision into administrative 
action. 

Only the secretary is present at cabinet 
meetings. He sits on the right-hand side 
of the prime miiiislcr and personally 

Cf. L. S. Ainery, Thoughts on the Conslilu- 
lion (Oxford, 1947). 


takes the record of the iiieeiing. Naturally, 
the preservation of neutrality and ano¬ 
nymity. the two stoical characteristics of 
the British civil service, find their apothe¬ 
osis in him—beyond the suggestion of 
even a discreet smile, it is said. 

It should he einphasi/ed that the sec¬ 
retariat is not advisory to the cabinet or 
its committees: it is secretarial, for ad- 
vi.sory functions there has been established 
another parr of the apparatus, to which 
we now turn. 

The Official Steering Co?nfnittee. Un¬ 
der Mr. Morrison, the Official Steering 
Committee was the central piece of ma¬ 
chinery to assist the cabinet in planning. 
It functioned until November 20, 1947. 
wdien it disaj)peare(l in this form to re¬ 
appear in another, under the aegis of and 
auxiliary to the Minister of Economic 
Affairs. 

The Official Steering Committee con- 
.sistecl of the pennanent heads of depart¬ 
ments or their dc^piities representing the 
key economic departments, together with 
members of the Economic Section of the 
Cabinet Offices, the Central Stati.stical 
Oflice, and the Lord President’s own of¬ 
fice of planning advisers, administrative 
experts, “idea men,” and scientific con¬ 
sultants. This, according to Mr. Morri.son, 
formed “the central economic team re¬ 
sponsible for gathering and asses.sing 
economic intelligence, preparing fore¬ 
casts, framing economic plans, advising 
Ministers on the advantages and disad¬ 
vantages of these plans, and keeping 
under review the execution of plans when 
authorized and pul into operation.” 
There ran be little doubt that it owed its 
conception to the iiitcrwar speculation on 
planning problems undertaken by men 
like Sir William (now Lord) Beveridge, 
by the research organization called Po¬ 
litical and Economic Planning (the secre¬ 
tary' of which became Herbert Morrison's 
assistant in the Lord Pre.sident’s Office), 
and by the present author. It secured co¬ 
ordination at the official as well as at the 
ministerial level. It spawned a number of 

Cf. “Economic Planning,” Public Adminis- 
tiation, Spring, 1947, p. 6. 
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"working parlies" (by which is meant 
"subcommittees,” not the working par- 
lies that inquire into the reconstruction 
of the various British industries). Thus, 
one would be estimating the total man¬ 
power available and its forward distribu¬ 
tion on various assumptions; another 
W'ould be assessing the trend of invest¬ 
ment and tlie problem of its guidance to 
meet inniiediate needs and j>revent the 
onset of a depression; and still another 
w'oiild be watching the import-export re¬ 
lationship. They would thus produce the 
raw material for future estimates for 
planning purposes. 

The "working parties” and the com¬ 
mittee as a whole were simply advisory. 
The departmental representatives bniught 
wnth them the not inconsiderable research 
and planning resources of their owm in¬ 
dividual departments and took back 
from the coinmitiee the view of the com¬ 
mon good it had discussed and provision¬ 
ally agreed to. From the Oflicial wSteering 
Committee there ascended to the Lord 
President’s ministerial committee the pre- 
digested plans and estimates, forming the 
material on which the "political" mind 
could operate and eventually finding its 
way to the cabinet, so far as that was nec¬ 
essary. From the cabinet, through the 
l.ord President, there descended to it 
indication of the general roads the cabi¬ 
net was prepared to tread, having regard 
to its commitments to the country and 
Parliament. 

The Economic Section of the Cabinet 
Secretariat, The Economic Section of the 
Cabinet Secretariat, a corps of professional 
economists, was established in 1941. It 
filled a yawning gap in the coordination 
of wartime effort, since to tliat time no 
extradepartmental body had worked par¬ 
allel with the government on the intellec¬ 
tual plane. It receives all economic 
information marshaled by the various 
government agencies (central, local, and 
corporate) and repairs any gaps by its own 
research. It comments on the cabinet and 
cabinet committee information that comes 
in to it and prepares a picture of the 
general economic landscape to which the 
facts are tending, with warnings and fore¬ 


casts of the probable outcome of actions 
or omissions to act. It serves the cabinet 
as a regular duty; but it also serves the 
various departments, and especially the 
Central Planning Staff when called in. 
It prepared the White Paper on Employ¬ 
ment Policy of May, 1944, the Economic 
Surveys for 1947, 1948, and 1949—the 
so-called annual "economic budgets” 
which were an important advance in the 
statecraft of a planning age—and the 
W'hite Paper on Capital Investment of 
March, 1948. 

The Central Statistical Office, The 
Central Statistical Office was established 
as part of the cabinet secretariat in 1941, 
to produce a developing statistical series, 
general and comprehensive in nature, as 
an index to economic and social trends. 
It does not replace the statistical services 
of the various departments, which are 
highly developed and specialized, but 
looks at the figures from a different point 
of view, making correlations the depart¬ 
ment would not make and answering 
planning questions they would not seek 
to answer. The various excellent depart¬ 
mental statistical analyses assist and in¬ 
tegrate wuth the analyses of the Central 
Statistical Office. Its systematic picture of 
trends is published in the Monthly Digest 
of Statistics, indispensable to forecasting 
and therefore to planning. It is of the 
highest political importance that this 
Digest, commenced during World War II 
for private circulation in governmental 
circles only, is now available to all. This 
means that the opposition may challenge 
the cabinet’s plans with the very figures 
upon which they are based. 

It is noteworthy that the planning ac¬ 
tivities of the government have necessi¬ 
tated the gathering of facts about business 
and industry more frequently and specif¬ 
ically than has hitherto been practiced in 
the censu.ses of production, taken at five- 
year or longer intervals, or gathered when 
royal commissions of inquiry investigated 
particular segments of the economy. The 
Statistics of Trade Act, 1947, empowers 
the government to require estimates and 
returns of any person carrying on an 
undertaking, for the purpose of obtaining 
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information necessary for the interpre¬ 
tation of economic trends and the pro¬ 
vision of a statistical service for industry 
and for the discharge by the government 
departments of their functions. The 
gathering of this information is limited 
to the nature, size, location, and accpiisi- 
tion of the undertaking, its employees, 
remuneration, rent, taxes, capital assets, 
and other matters strictly connected with 
the general purpose. 

Before moving fonv^ard to an account 
of the Central or Interdepartmental Plan¬ 
ning Siaif, which was established in March, 
1947, it is relevant to draw attention to 
the government’s conception of planning 
machinery to be instituted as auxiliary 
to government. The ideas are to be found 
in the White Paper of Employment Policy 
of May, 1944, and in the Economic Survey 
of 1947. The essence of the matter is co¬ 
herence of minds, exactness of informa¬ 
tion, the earliest apprehension of the 
movements in economic and social life 
that must be mastered in order that the 
plans may come true, and help from in¬ 
dustry in gathering information.^^ 

The Economic Survey of 1947, in par¬ 
ticular, sketched the organization and 
method of preparing “economic budgets,'* 
each relating the needs of its sector of 
the economy—thus, the defense forces, 
transport, agriculture, manufacture for 
export, housing, factories, plant, and so 
on—to the resources of manpower and 
material needed and available to satisfy 
its demands. These would be coordinated 
and shaped with attention to the total 
manpower and other resources available 
and the special problems of foreign ex¬ 
change, capital equipment and mainte¬ 
nance, fuel, and power. 

Central Planning Staff, Up to the time 
of the Economic Survey of 1947 (say 
March, 1947), the government experi¬ 
mented with the machinery already de- 
senbed. The government and its official 
advisers were too wise to believe that ad¬ 
ministrative machinery is prior to the 
functions it is to serve. They recognized 
that there was as yet no final compre- 

Paras. 81 and 82. 


hensive plan of objectives, and that there 
could not be, given the peculiarly con¬ 
tingent nature of the British economy, 
so dependent on foreign markets and 
international relations. But it was fi und 
that the machinery was not integrated 
enough to cope with the urgent shovt- 
term problems of a “siege economy” un¬ 
der threats of failure, often through the 
actions of foreign countries (such as the 
decontrol of prices in the United States) 
of which little previous notice could be 
had. Hence, a new piece of machinery, 
the Central or Interdepartmental Plan¬ 
ning Staff, was established to provide a 
more comprehensive planning staff than 
the Official Steering (ioniiiiittec and a 
more oiganized contact with industry.^* 
In establishing the Central Planning 
Staff it was recognized that the foundation 
of the economic planning w’ork would 
continue to be done in the departments. 
No outside organization can know enough 
the detail, the living inwardness and com¬ 
plexity, to be mastered—and mastered 
only because scores of men liave been 
specializing in the departments it may be 
for thirty or forty years! But it had been 
found that the ordinary members of the 
top levels of the departments, willing and 
able as they were, could not give the 
appropriate time and attention to the 
Steering Committee. The Government 
therefore required the appointment in 
each department of a “whole-time plan¬ 
ning staff, under a senior officer, chaiged 
with special responsibilities in that field.” 
These officers would be the members of 
a joint planning staff something like that 
so successfully developed in the war for 
military production purposes. The main 
strength is the departmental planning 
officers, but to secure effective direction 
from the center, the government ap¬ 
pointed a full-time executive head of the 
staff. It was recognized that this Chief 
Planning Officer must be a man of the 
most special attainments, and the Govern¬ 
ment appointed Sir E. N. Plowden, a 
distinguished wartime official who had 
come in from and returned to private 
industry. 

Cripps, Debates, March 10, 1947* 
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The departmental planning officers are 
administrative-class officials high up in 
the hierarchy. Each has at least one as¬ 
sociate whose duties are so arranged that 
he can concern himself mainly wi*h inter¬ 
departmental staff work. The assistants 
wor’ together in groups as reeded for 
speciiic pieces of planning. The Chief 
Planning Officer himself needs and has 
only a Sinall staff for programing and for 
secretarial duties. 

The Central Planning Staff (in the cabi¬ 
net offices at the outset) is concerned with 
the whole field of forward planning. It 
works in closest relationship with the Eco¬ 
nomic Section of the Cabinet Secretariat 
and with the Central Statistical Office. 
Indeed, since November. 1947, when it 
was switched to the Treasury, under Sir 
Stafford Cripps, there are observers who 
declare that the Central Planning Staff 
and the Economic Section resemble each 
other so very closely in function that they 
must cither duplicate or share the work of 
forethought. By rational agreement be¬ 
tween the chiefs of each organ, it is shared. 

Appraisal. I'he planning system so far 
described, especially before the advent of 
the Central Planning Staff, suffered from 
tliree weaknesses. 

(1) Full departmental autonomy still 
existed, despite the ministerial commit¬ 
tees, specially the Lord President’s. ('Fhese 
committees, of course, in many instances 
secured full cohesion below the cabinet 
level.) 

(2) The pennanent heads of the depart¬ 
ments were far too busy to become plan¬ 
ning statesmen as it were; they might be 
planning statesmen if they had the plan¬ 
ning staffs, as set up by the Central 
Planning Staff arrangement. 

(3) Within the Cabinet, the principal 
economic ministries were not organized 
hierarchically: they battled for pre-emi¬ 
nence; none was on top. 

For the moment we have done with 
the first two iveaknesses. Let us consider 
the third a little more closely. In a 
planned economy, who takes precedence 
—prime minister. Chancellor of the Ex¬ 
chequer, the president of the Board of 


Council? Or, to omit the appellations and 
revert to the essential functions, the chief 
of the whole executive; the master of 
expenditures, taxation, and fiscal policy 
(including the expansion and contraction 
of credit): the controller and regulator of 
imports of all kinds, of rationing, and the 
targets for exports; or an organizer of 
planning? In fact, the Chancellor, the 
President of the Board of Trade, and the 
Lord President w^orktxi closely together, 
but what direction they should take ivas 
determined by argument among them, 
and the prepotency which won the day 
was not founded on superior status or 
necessarily on the merits of the case. The 
House of Cornnions sometimes asked, 
‘‘Who goes in to bat first?” The answer 
depended on rational agreement, but 
there are plenty of rational alternatives 
from w’hich the less rational may be 
picked—and the picking is sometimes de¬ 
termined by force of personality. 

Two basic problems were met and an¬ 
swered under this system of intenninis- 
terial bargaining. The first problem was 
the compromise between the short-term 
emergency situation of the country just 
emerged from five years of desperate sac¬ 
rifice and privation and anxious for a 
little ease (an emergency especially con¬ 
nected with the "dollar gap”), and the 
long-term attempt to mend the wwii-out 
and devastated permanent productive 
equipment of the nation and to impro\e 
oil it. The second prolileni w’as the fiscal 
problem of cheap or dear credit. Both 
these problems were aggravated by the 
losses caused by the stoppage or slow¬ 
down of production due to the Blizzard 
of the winter of 1947, followed by the 
loss of American dollars due to the in¬ 
ternational convcnibility of sterling per¬ 
mitted in July and August, 1947. 

Again, drastic changes were necessary 
in objectives, and therefore in machinery. 
His austerity and drive caused the Prime 
Minister to appoint Sir Stafford Cripps 
as Minister of Economic Affairs on Sep¬ 
tember 27, 1948, with an authority over 
all the economic departments. In No¬ 
vember, on the resignation of the then 
Chancellor of the Exchequer, Mr. Dalton. 


Trade, or the Lord President of the 
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the Minister of Economic Affairs became 
the Chancellor of the Exchequer also. 
With the appointment of Sir Stafford as 
Minister of Economic Affairs, the Oflicial 
Steering Committee lost most of its func¬ 
tions to the Minister's own committee and 
staff. The Minister was to coordinate the 
policy and activities of the production and 
economic departments. This would now 
be in the nature of an expediter superior 
to the departments. By the November 
change, the hiatus between fiscal policy 
and economic planning w'us abolished. 

Some changes (already noticed) in the 
ministerial committees and the auxiliary 
agencies naturally followed. The Lord 
President’s Committee still remains for 
noninteriiational, noneconomic coordina- 
nation and planning. 

The ascendancy of Sir Stafford Cripps 
since his double promotion is evident. 
Most of the younger men in the govern¬ 
ment are Cripps’s friends and protegees. 
This personal arrangement provides for 
a slant which is of the essence of every 
plan. It is one which has been supported 
not only by the cabinet as a whole, and 
by the party, but also by the opposition, 
which through its arguments in the Com¬ 
mons mobilized opinion and helped 
drive the government toward more at¬ 
tention to the short-term economic prob¬ 
lem, to some extent for public and non- 
party reasons. 

The Industrial Productivity Commit’ 
tee. The progress of scientific research is 
also linked to the delilierations of the 
cabinet. Before World War II, the state 
promoted and benefited from scientific 
research through the Department of Sci¬ 
entific and Industrial Research, other 
specialized research bodies belonging to 
the various departments of the govern¬ 
ment, and grants to the universities. Dur¬ 
ing World War II Mr. Churchill estab¬ 
lished a unit of scientific advisers to the 
cabinet, of remarkable value to the 
prosecution of the war. When the Lord 
president’s office became the center of 
planning under Mr. Morrison, a group 
of scientific advisers was set up therein, 
and the advisers participated at appro¬ 
priate points in the research and planning 


program. As time passed, this was not con¬ 
sidered enough, and in December, 
the government created the Industrial 
Productivity Coiimiitiee: 

advise llic Lord PicsicleiU of the Council 
and ihe Ciiaiuclloi c 

icnees uliieli will best 

assist ail earlv incicas: 

vise on ihe manner in 
which the results of such lescaich can best be 
applied. 

The chairman of the commil tee is Sir 
Henry’ Tizard (ff)rmerly president of 
Magdalen College, Oxford, and now also 
chairman of the Governineni's Defense 
Research Policy Conmiiltee), and the 
other inenibers are government scientists, 
university scientists, scientists from in¬ 
dustry, a ineinber of the Ceniral Planning 
Staff, the director of the Economic Section 
of the Cabinet Offices, and the Lord Pres¬ 
ident’s personal secretary. 

The Treasury, the Departments, and 
the Corporations. The major department 
of government is the 'I’reasury, headed 
by the Chancellor of the Exchequer. Its 
outstanding status is symbolized by the 
fact that the Prime Minister holds the 
office of First Lord of the Treasury. The 
Treasury controls the estimates of all 
other departments and is the master of 
the civil service in the sense that it decides 
the numbers, pay, and qualifications of 
the entire service. Its Establishments 
Branch, its Organization and Methods 
Branch, and its Training Division gave 
it a part in the managerial planning of 
all the other government departments. 
Tlie Treasury’s responsibility for approv¬ 
ing the budget and its obligation to de¬ 
vise the ways and means of raising 
revenue make it the engine of fiscal policy 
which harnesses and is harnessed to the 
total economic productive and distribu¬ 
tive operations of the nation. 

In the high state of nationalization 
which Britain attained in the years fol¬ 
lowing 1945, the Treasury became the 
master of the Bank of England. Further¬ 
more, the nationalization statutes made 

49 Debates, December 18, 1947. 
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the Treasury the financial and account¬ 
ant superior of the national transport, 
coal, electricity, gas, and communications 
corporations—the controller of their de¬ 
velopment policy, in most cases the guar¬ 
antor of ilu ir loans and in a sense (as 
agent for the cabinet) the weaver of the 
widespread planning activities of the na¬ 
tional corporations. The Treasury com- 
!)ines the major functions of a number 
of United States agencies—the Treasury 
Depart rnent, the Bureau of the Budget, 
the credit-granting agencies, the Federal 
Reserve Systtnn, the Securities and the 
Exchange C^ominission, and the more im¬ 
portant I unci ions of the Civil Service 
CtoininissioTi. In a planning nation it has 
sovereign functions concurrently with 
whatever department or minister is spe¬ 
cifically vested with tht! dirext economic 
operations that planning recjuires. 

When the changes of November, 1947, 
ucciiired, some planning and aclrniiiistra- 
tive changes became necessary. The Chan¬ 
cellor was gi\en a third undersecretary, 
by the side of the Financial and the 
J^atronage secretaries, namely, the Eco¬ 
nomic Secretary 10 the T'lcasiiry.®^' The 
Central Planning Staff with it.s director 
was translerred to become part of the 
Treasury organization, though retaining 
its identity. It remains in close touch with 
the Economic Section of the Cabinet Sec¬ 
retariat and provides in lei departmental 
services under die direction of the Chan¬ 
cellor of the Exchequer. In this, the staff 
which served the Minister for Economic 
Affairs cooperates. 

Consultative Auxiliaries and Working 
Parlies hi Industry. In order to benefit 
from tiic industrial and financial experi¬ 
ence of private enterprise and the advice 
and good will of labor at the earliest mo¬ 
ment in the inception of plans, and also 
to gain friendship from those who will 
be aflccted by the plans, an Economic 
Planning Board was appointed on July 
7, 1947. The chairman is occasionally the 
Lord Presiiieiu of the ('.ouiicil and more 
iisuallY the Chief Planning OlFiecr. The 

so Douglas Jay, former University teacher, au¬ 
thor of The Socialist Case (London. 19311). 


membership consists of three nominees 
of the Federation of British Industries 
and the British Exonomic Council (a pri¬ 
vate body representing private industry); 
three nominees of the T rade Union Con¬ 
gress; the permanent secretaries to the 
Board of 'Trade, the Ministry of Labor, 
and the Ministry of Supply; three persons 
from the (ientral Planning Staff; and the 
director of the Economic Section of the 
cabinet secretariat. 

There are several other consultative 
groups. In close touch with the Chancel¬ 
lor, and either directly or indirectly with 
the cabinet, is the National Joint Advis¬ 
ory Board, made up of employer and em¬ 
ployee representatives, which is consulted 
in the early stages of high economic policy 
—for example, wages and prices policy. 
The planning requirements of the nation 
are disseminated througli tlie National 
Production Advisory Council on Industry 
and its regional boards in order to get 
the maximum agreement and obedience 
without the coercion of. executive com¬ 
mandments to industry. Finally, the 
Trade Union Congress is consulted at 
almost every step of maior economic and 
social policy development, for it repre¬ 
sents almost all of the organized workers. 

Early in 1946 the president of the 
Board of 'Trade set up working parlies in 
a number of industries, each consisting of 
twelve representatives of nMnagemcnl, 
labor, and the public, v i:h an independ¬ 
ent chairman. T’hese groiq*s had the task 
of examining the various schemes and 
suggestions put forward for improving the 
organization, production, and distribu¬ 
tion methods of their respective indus¬ 
tries, and of reporting on the steps which 
should be adopted in the national inter¬ 
est to strengthen the industry and render 
It more stable and more capable of meet¬ 
ing competition in home and foreign mar¬ 
kets. Their reports have constituted 
nothing less than plans for the renewal 
of the industries, and very far-reaching 
recommendations have been adopted from 
them. (The report of the Cotton Industry 
Working Party, for example, is remark¬ 
able evidence of what can be achieved by 
rational consideration of the state of an 
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industry. It is of first-class importance to 
students of planning us an exhibition of 
method in studying its subject—it is a 
high and conscious exercise in foresight.) 

The Industrial Organization Act of 
1947 implements the activities of the 
working parties. It applies to industries 
which are not to be nationalized because 
it is deemed that private enterprise is 
better able to conduct them. It enables 
the minister, after consultation w'ith the 
w'orkers and employers organizations, to 
establish a development council for the 
industry with the object of hicrcasing its 
efficiency and productivity. The order es¬ 
tablishing such a council requires parlia¬ 
mentary endorsement. Where no council 
is established, the minister may make a 
levy on the industry for the promotion 
of scientific research. These councils are 
designed to carry into effect the recom¬ 
mendations of the industrial working par¬ 
ties. 

Survey of Auxiliary Bodies. Thus, the 
British cabinet is surrounded by expert 
help channeled directly to it, or to its 
committees, or to individual ministers 
who can thereupon better contribute 
their own and their department's part to 
the knowledge and sagacity required by 
the cabinet. Continuously, an ascending 
stream of figures, facts, interpretations, 
forecasts, will-creating and will-created 
probabilities, sifted and reflected upon, 
reaches the cabinet, where decisions are 
made or the raw material of decision is 
converted into recommendation and com¬ 
mand. Continuously descending from the 
cabinet, through its departmental assign¬ 
ments and through its committees, flows 
a general commitment of will and policy, 
initiative and determination on the 
course to be followed, but asking guid¬ 
ance, advice, and the facts which settle 
the bounds and pace of the possible. 

It will be observed that the planning 
system is different from politics like the 
French and the Weimar German which 
set up economic and social councils. Also 
discarded were proposals like that of Sir 
William Beveridge for an economic gen¬ 
eral staff, a body of planners outside the 
departmental scheme and outside the cabi¬ 


net to develop and hand on a plan to 
the government as the executant. States¬ 
men were rightly skeptical of an arrange¬ 
ment which would vest a planning func¬ 
tion in a group of men who are not inside 
the administrative organs, not saturated 
with detailed knowledge of operating 
possibilities, not responsible for final de¬ 
cision and responsible execution. 

The various bodies that have been de¬ 
scribed as offshoots of the cabinet or as 
created by it to offer assistance from out¬ 
side are in continuous, busy, and inter- 
meshed operation—the drive coming from 
the cabinet, the ministers, and the House 
of Commons urging on by exhortation, 
alternative proposals, questions, debate, 
and storms. 

Thus, the cabinet arrangements in the 
center of the system may be visualized as 
a pyramid.*^ At the summit is the prime 
minister, acting through the whole cabinet 
and his chairmanship of the Economic 
Policy and Defense Committees. For his 
assistance, he is flanked by three ministers 
—the Chancellor of the Exchequer, the 
Lord President of the Council, and the 
Foreign Secretary. These, again, marshal 
the activities of other cabinet and non¬ 
cabinet ministers through committees, 
ministerial and administrative. There is 
both devolution of work and responsi¬ 
bility and integration of mind and ob¬ 
jective. The system is to a considerable 
extent the result of Mr. Attlee's own per¬ 
sonal interest in efficient government—a 
not unwelcome testimony to the value of 
early years as a political scientist. 

Yet it is urgent that the fact that the 
prime minister is "at the summit" be not 
construed as above and superior to his 
cabinet colleagues: he is one with them. 

The Neutrality and Anonymity of the 
Civil Service. If the civil service were to 
change with every government, dire con¬ 
fusion would follow upon every assertion 
of the principle of responsibility. Even 
in the same party some members are 
elderly and tired; and some are trust¬ 
worthy, but not undeniably bright. One 

Cf. discussion in Francis Williams, Socialist 
Britain (New York, 1948). 
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thing or the other: cither responsibility 
and neutrality—or a political civil service 
and an inefficient, indeed, chaotic admin¬ 
istration. 

Cabinet ministers are not usually ex¬ 
perts in the field of work of the depart¬ 
ment to which they are assigned. They 
may be accidentally; but they are not 
chosen purposely for expertness. Rather 
are they chosen because they have for 
long shown a special interest in and apti¬ 
tude for that field. Yet their career has 
been parliamentary, not professional. 
They must rely on the advice and man¬ 
agerial assistance of the civil service offi¬ 
cials: that is, career men who have mas¬ 
tered the details of their departmental 
business by many years of exclusive ap¬ 
plication. On the one hand, ministers are 
supposed to be aware of all the activity 
that is going on in the department, its 
operations affecting millions upon mil¬ 
lions of people all over Britain, and, so 
far as some dep.jrtments are concerned, 
beyond the seas. The officials must be 
given direction and impetus, in accord¬ 
ance with the statutes giving them their 
.scope, and thus fulfilling the will of Par¬ 
liament. On the other hand, the minister 
needs a body of experts to advise him on 
the proper, the most efficient, and least 
expensive way of defining new policies 
and embodying them in statutes. To ren¬ 
der these services, the indispensable in¬ 
strument is the civil service. 

At the top of each department, then, 
stands the minister and one and some¬ 
times (but rarely) two undersecretaries 
from his party. This constitutes the entirety 
of the political direction and office-holders. 
Immediately below these stands the per¬ 
manent secretary of the department, the 
head of the pyramid of public servants. 
The crucial relationship is that between 
the political chief and the permanent chief. 
It is founded on two conventions: neu¬ 
trality and anonymity.B^ By neutrality is 
meant impartial service with equal loyalty 
rendered to any chief of whatever incom¬ 
ing political party. Such loyalty has, al- 

('*2 See for fuller analysis, H. Finer, The British 
Civil Service (London, 1937). 
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most without exception, been accorded to 
the political parties by the British civil 
service. It requires of the civil servant that 
he exercise all his talent and intellectual 
gifts and that he use appeal (not force) of 
character to advise his minister on the 
value to the nation of the minister's de¬ 
clared objectives and yet to yield to him 
when that objective has been decisively 
fixed by the former. Beyond this, it re¬ 
quires that the permanent officials advise 
the minister on alternative w'ays and 
means, and further, propose to him objec¬ 
tives and methods he has not thought of. 
Behind the permanent secretary looms a 
vast staff which is master of the human 
and natural and social sciences the min¬ 
ister needs for the fulfillment of the 
trust committed to him. 

On pain of sure disaster, the minister 
must listen to and heed his secretary's 
advice. He will not readily do so un¬ 
less either (a) he is convinced of the 
loyalty and impartiality of the permanent 
staffs, or (b) he can bring in w'ith him 
his owm trusted experts. If the system al¬ 
lowed the latter alternative, the magnif¬ 
icent benefits of career non-party ex¬ 
perts would be lost. It is essential to be 
sure of the former. Their training at the 
universities, their life-long nurture and 
immersion in the British political tradi¬ 
tion, their existence as citizens among 
other citizens have combined to support 
such official impartiality. Some men may 
sometime have been under strain of con¬ 
science and temper on this account: but 
with almost negligible exceptions, all 
have rendered the nation the inestimable 
service of completely faithful assistance to 
the ministers. The direct evidence of this 
is overwhelming. But if a recent expres¬ 
sion of it were necessary, no one is in a 
better position to express it and to be be¬ 
lieved than Lord (formerly 5 ir Maurice) 
Hankey, first secretary to the Committee 
of Imperial Defense and the cabinet sec¬ 
retariat, posts held with consummate dis¬ 
tinction for over twenty years. He said:®* 

MCf. Diplomacy by Conference (London, 
194 Q* P- 16. 
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The permanent head of a great department of 
state is on almost the same fooling of intimacy 
with his political chiefs as they arc with one 
another. Ministers talk before them with the 
same freedom as they do Aviih their colleagues. 
'I hcse men would sell their sotds beldic they 
would sell their chiefs. 

Yet, some critics who have been w'orsted 
by Karl Marx’s suspicion that men can¬ 
not be impartial but must latalisticaliy 
follow only the line of their personal eco¬ 
nomic interests, have set forth theses tend¬ 
ing to throw mistrust on the general ob¬ 
servance of the convention of neutrality. 
They have pointed to the fact that many 
of the top civil servants in Britain are 
from the upper-middle and the upper 
classes and from the older universities. 
This still, despite an increasing tempo 
of change, is true. But the conclusions 
drawn from this outward-seeming truth (a 
stereotype, as Chapter 14 on puiilic opin¬ 
ion has explained) are crassly false. 'The 
cry of “representative” bureaucracy has 
been set up: it implies that if the official¬ 
dom of a nation is not to a large degree 
representative of the class strata within 
it, it cannot be loyal to the interests of the 
less privileged groups, and, speciBcally, 
would not properly serve a Labour gov¬ 
ernment.®* 

These ideas demonstrate the misfortune 
of judging the plain observable facts 
through the abstractions of a transcendent 
theory of history. The civil servants of 
Britain at the top of the administrative 
summit could not be disloyal to ministers 
for several plain reasons. First, if some 
tendered wrong advice, others would find 
a way of reaching the minister. Sieve num¬ 
ber one. Second, the unfaithful would 
fear being detected in the course of time 
as the source of erroneous policies: their 
general professional reputation would 
suffer among their own colleagues. Sieve 
number two. Third, the minister is 
watched, as we have narrated, by his cab¬ 
inet colleagues: if the civil servant de¬ 
ceived the minister, he could hardly de¬ 
ceive the cabinet: that is a fully delibera- 

Cf. J. D. Kingsley, Representative Bureauc¬ 
racy (Antioch, 1943). 


live body, with something of a counter¬ 
check in its own cabinet secretariat. Sieve 
number three. Fourth, if the cabinet let 
a mistake through, tlie sieve of House of 
Commons questions stands peremptorily 
to sift out nonsense. Let it be remem¬ 
bered that the close assistants of the per¬ 
manent chiefs arc present outside the bar 
of the House in attendance on the min¬ 
ister during question time—they suffer 
palpitations of the heart as well as lie. 
Sieve number four. Finally, the press has 
its representatives on the spot, and the 
parties have their own research institu¬ 
tions —siexfcs number five and six. The 
whole house of gaudy Marxian caids blows 
down!—for it is not political .science! 
Moreover, if a Labour goverrinient’s polit y 
is being jiondcrcd, one other consideration 
is of the most significant w^eiglit. A 
Labour government gives the administra¬ 
tors something to administer. Is it to be 
supposed that men who have dcvoied all 
their lives to housing, or town planning, 
or road construction, or economic plan¬ 
ning, or currency and credit affairs, are 
prepared to sabotage their own opj)or- 
tunity of creative work at the apex and 
approaching end of their own careers, 
w'hen here at last is something splendid 
to build? something to do? a memorial to 
be w'on? 

British civil serv'ants are anonymous: 
that is, their names are not brought into 
debate as the inventors or executors of 
policy. This insures that their voices will 
not be lilted in advocacy or denigration 
of policies. If they came into the public 
light, they would be favored by some poli¬ 
ticians and hated by others. They would 
lose a reputation for impartiality: and 
their advice—and soon they themselves— 
would necessarily be discarded. It is rare 
indeed that a civil servant's name conies 
before the public. This means that all re¬ 
sponsibility, all praise and blame, are con¬ 
centrated on the minister and the cabinet. 
The line of responsibility is not obscured 
or confused. It is the minister who will be 
shot. To avoid this fate he sees to it that 
his permanent staff do their job properly. 
They understand it, and he understands 
it: consequently each appreciates the qual- 
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ilies and compulsions of the other, with 
humorous and cynical lapses. I’hey are 
not punitive to each other. They do in¬ 
deed collaborate in a very hrmorablc, 
pleasant, and fruitful fashion: someone 
once said as the Victorian wife devotedly 
served her husband—^they never quar¬ 
relled in public—while the wile was never 
insulted in company by her liusband, nor 
did she ever let her lord and master know 
that he was anything but perfect. 

When a minister knows that he cannot 
put the blame on his civil servants, he is 
stimulated to judge their advice independ¬ 
ently and carefully, and to insist that they 
shall do their best. That he is answerable 
to Parliament causes him to insist that 
others shall be answerable to him. Further, 
the efficiency of representative govern¬ 
ment depends upon the use of the expert 
knowledge of the officials; and only the 
belief that the advice they tender is scien¬ 
tifically impartial and not suspiciously 
biased will induce ministers to rely upon 
it and come fully under its influence. 
Thus, let it be noted, bow upon the high¬ 
est council of the nation—the cabinet— 
there is brought to bear the expertness and 
coordinating advice and assistance of the 
administrative class of the civil service. In 
1939 tlicy numbered roughly 1500: in the 
aftermath of World War 11 —a new world 
—nearly 4000. In this relationship of cab¬ 
inet and administrative class resides the 
virtue of the British constitution. (In the 
United States, the Report of the Pres¬ 
ident* s Committee on Administrative 
Management declared in 1936 that the 
President needed help, and proposed six 
aides for him, and three units—fiscal, 
planning, and personnel—to tether all the 
government to him. It was hardly enough.) 

PARTY ACCESSORIES TO THE CABINET 

The simultaneous spread of the demo¬ 
cratic theory, with the emergence of the 
leaders of a party above the rank and file 
of the ordinary member of Parliament, 
has resulted in more or less systematic at¬ 
tempts of the rank and file to assert them¬ 
selves against the cabinet. In the Con¬ 
servative party this has shown itself, from 


time to time, by the formation of “die¬ 
hard” or “ginger” groups, and these have 
attempted to drive the cabinet along the 
path of the “true” Conservative tradition, 
which seemed to get lost in the necessary 
compromise and concessions of parliamen¬ 
tary lile, and in the ever-present consid¬ 
eration that, while a firm, bold policy is 
most desirable, it may cause such a loss of 
votes at the approaching election that the 
power to do anything at all will be taken 
away. The party leaders found no great 
difficulty in bringing members to heel, for 
loyalty to leaders is a strong element in 
the parly of authority. 

In the Labour party the matter has 
been more embarrassing. Upon the as¬ 
sumption of office in 1929, the usual prac¬ 
tice of periodical meetings of the execu¬ 
tive conimiiicc and the party became im¬ 
possible, and its place w’as taken by a 
"rank-and-file” committee. But it is most 
interesting to observe that its intervention 
came practically to nothing, for as the 
cabinet is the only body in the state which 
can really appreciate the pressure of neces¬ 
sity in the business of government, and 
since urgency is always an overruling plea, 
the cabinet finds itself able to convince 
the rank and file that they must give way. 
and they do. Moreover, the country is nor¬ 
mally on the side of the cabinet, which 
does, rather than of Parliament, which 
seems chiefly to talk, Yi t it n* good that 
the cabinet shall be conscious of a lively 
following, for that is one of the ways by 
which it is compelled to pay attention 
to the comparative rightness of its ow»n. 
its followers', and its constituents’ sugges¬ 
tions. When the Labour government of 
1945 began to operate, the party set up a 
small liaison committee between rank and 
file, the leader of the House (Morrison), 
and the whips. But also no less than twenty 
party groups, one for each main branch 
of government, were established for the 
same liaison purposes.®* They frequently 
meet to interrogate the minister. Their 
chairmen are experts, and men of demon- 

BBScc Annual Report, Labour Party Confer¬ 
ence, 1946. 
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strated indepeiulont diaracter. One peer 
is included in each gn^up. 

THE “shadow” cabinet 

The opposition has gradually developed 
an orgaiii/ation to grapple with cabinet 
leadership, an organi/aiion not so good 
as the latter but good lor its purposes and 
for the elficiency of tlie system. The for¬ 
mer cabinet ministers form what has var¬ 
iously been termed the “ex-cabinet,” or 
more retently the “shadow cabinet.” 
From time to time it has been disputed 
whether the leader of the party, be he a 
former prime minister or a newly chosen 
person, shall consult only former cabinet 
ministers or shall take council with 
others. Practice naturally varies from 
leader to leader, in the Labour party the 
matter is decided by the periodical elec¬ 
tions of the parliamentary executive, 
though others are not thereby excluded 
Ircjm nonolficial council. Elsewhere, 
though the “inner cabinet” and other 
strong members constitute the acknowl¬ 
edged group in the “shadow cabinet,” the 
circle is not absolutely exclusive. Mr. 
ChurchiH’s part voluntary, part obliga¬ 
tory exclusion from Mr. Baldwin’s 
“shadow cabinet,” following differences 
upon Indian policy, is an interesting ex¬ 
ample. 

More important is the plain fact that 
the opposition feels the need for perma¬ 
nent organization and council. Nowhere 
has the necessity and value been so well 
rccogniz.ed as in Bolingbroke’s Spirit of 
Patriotism. The doctrine is perfect. There 
w-erc times w-hen the opposition was prac¬ 
tically without a concerted lead, when it 
fell to the strongest and alxlesi to lead as 
he wished or to be sniped at by the rivals 
in his own party. Those days have de¬ 
parted forever, for the immense public 
iiencfit of an organized opposition has 
been fully recognized. The opposition of 
one day will be the government of the 
next, but the condition is that it shall 
maintain its identity and appear always 
with an alternative program, which will 
be regarded by the electorate as a pledge. 
The coming elections must be prepared 


for as carefully as the government itself 
prepares for them, and sails trimmed to 
arrive at the desirable port. T'hen, the 
issues in government have become so obvi¬ 
ously the apportionment of power, rights, 
and duties among contending social 
groups that a restraint upon the cabinet 
is plainly seen to be more necessary than 
before, and in order to le.strain, it is 
obligatory to act according to plan, and 
systematically to match strategy to the op¬ 
ponent’s attack. 

These things impose a "shadow cab¬ 
inet”: something which shall continue the 
policy of its former and more powerful 
self, think and create in preparation for 
a fresh tenure of office, make commitments 
to the public for the future,*^® and mean¬ 
while use the authority and strategy of a 
united body to obstruct, humiliate and 
bind the cabinet of the day. It cannot 
rely, as the cabinet can rely, upon the aid 
of the departments of state, except when 
this is embodied in published parliamen¬ 
tary papers and the information evoked 
by parliamentary questions and debate, 
but it has a substitute in its party-head¬ 
quarters research department and the oc¬ 
casional help of paid experts. It is in con¬ 
stant touch with its chief campaign man¬ 
agers, the propaganda sections, the con¬ 
stituencies, here stalking cabinet ministers 
and replying to their speeches seriatim, 
and now and then meeting the party in 
conference. Moreover, the "shadow cab¬ 
inet” arranges debate, entangles the cab¬ 
inet, probes it here and there, discredits 
it, obtains clcctorally dangerous admis¬ 
sions, treats with the government whips 
for time and closure, and, when the cab¬ 
inet is a minority government, forces con¬ 
cessions and imposes amendments. Finally, 
its rank and file are thus held together, 
given consistency and direction, and im¬ 
bued with a united and vigorous spirit. 

So far has the opposition become a regu¬ 
lar institution that it has been dubbed 
"His Majesty’s Loyal Opposition,” and its 
leaders, of course, receive a correspond- 

t><>As when in May, 1947, the Con.servaiive 
party pamphlet Industrial Charter committed 
the party to the continuation of the national¬ 
ized services as at that date. 
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ing recognition—being asked to social 
functions by court and people and being 
consulted by the government when na¬ 
tional and imperial isues require a united 
front, especially on questions of national 
defense. All this is governinentally good, 
but even better is the omnipresent, com¬ 
pelling, stimulating effect upon the cab¬ 
inet: if it is true that this may in the 
last resort appeal to the people, it is 
equally true chat the appeal cannot but 
be in part dictated by the opposition. In 
i(|5{7 the importance to the state of or¬ 
ganized and loyal opposition was recog¬ 
nized in the Ministers of the Crown Act, 
when, as in Canada since 1905, a salary 
of £2000 a year was provided for the 
leader of t)»e opposition. Mr. Baldwin 
argued that this financial endowment 
would protect and encourage the inde¬ 
pendence of the leader. Others were 
afraid it would lame him. make him 
acquiescent, almost a civil servanil Mr. 
Baldwin’s view is right. 

WEAKNESS AND DIFFICULTIES OF 
THE CABINET 

The Burden of Work. We have already 
mentioned the unfortunate effects of the 
large size of the cabinet upon the ability 
of each minister to participate effectively 
in the formulation of policy. Yet the 
amount of work to be done by the cabinet 
and the tremendous burden upon each 
mi n ister—departmentally, pairliamentar- 
ily, electorally, and socially—have the 
further tendency to foreclose any thought 
beyond the immediate tasks, riic period 
of office is a period of practical work, not 
of reconsideration and CTeative survey. 
One minister has impressed me with the 
burden borne by him and his cabinet 
colleagues now that, in addition to depart¬ 
mental, parliamentary, and cabinet duties, 
preparation for and attendance at cabinet 
committees is necessary. Hence the special 
importance of the secretarial and planning 
assistance to the cabinet and the continu¬ 
ous deliberations of political parties. 

For the Canadian experience see R. M. Daw¬ 
son, Government of Canada (Toronto, 1947), 
p* 396 and passim. 


Necessary Trips Abroad, Other burdens 
now raise difficulties. Participation in 
world affairs imposes upon several min¬ 
isters (the prime minister, the Foreign 
Secretary, the Colonial Secretary, and the 
Chancellor of the Exchequer) rather long 
occasional absences from the country or 
from current domestic business. 

Personnel Difficulties due to the Party 
Process. Cabinet ministers must have won 
their way upwards in Parliament, and, 
as we have suggested, in that ascent the 
party rivals engage in a mutual scrutiny 
of each other’s qualities which is alto¬ 
gether unceasing in its minuteness and 
intensity. For the public good it is salu¬ 
tary in the highest degree. Yet the path 
to Parliament and thence to the cabinet 
is that of popularity—if not wdth the 
whole electorate, at least with one or 
other of the various groups supporting the 
government, of which prime ministers are 
sensitively cognizant. Hence the amateur 
who obtains office is not always a gifted 
amateur. Compared with the abilities of 
some men who have never ventured into 
politics at all, and certainly of experts at 
large, he may be singularly mediocre and 
worse. Weak men, incompetents, are 
sometimes appointed to office or to in¬ 
appropriate departments, out of such con¬ 
siderations of popularity, sometimes 
gained and faded a decade or more ago, 
or through the personal esteem or friend¬ 
ship of the prime minister. 

Further, while it is true that the aver- 
age age of cabinet ministers at entrance 
in the cabinet is about fifty-five,®® some 
cabinet ministers, and certainly some 
prime ministers, are much older—in their 
sixties and seventic's. Being the seniors 
of their parly they are automatically called 
in to form cabinets. But as the biography 
of Neville Chamberlain has conspicuously 
shown, they arc physically ailing far be¬ 
yond the demands of office in our time. 
For the task is devastatingly heavy; at¬ 
tendance in Parliament, speeches in one’s 
constituency and in the country gener¬ 
ally, participation in party confabulations 

®«Cf. Harold J. Laski, “Personnel of the Brit¬ 
ish Cabinet,’’ in Studies in Law and Politics 
(Yale, 1932) p. 195. 
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and conferences, and contribution to the 
work of cabinet committees—the last of 
an exacting kind. A man of fifty-five, in 
good health, has the experience ripe for 
affairs of state, w'ithoiit the weaknesses of 
age. As age mounts beyond that, by no 
means all cabinet ministers have the em 
ergy and stamina required for their duties, 
though they may have the wisdom and 
judgment. This can be a penalty which 
offsets the need and advantage of min¬ 
isters' having served an apprenticeship in 
the House of Commons and having been 
responsible to it. In the second year of 
its office, the Labour government of 1945 
found it essential to reconstruct, leaving 
out some of its aged incubuses, and bring¬ 
ing in several very young ministers. 

The Power of the Threat of Dissolution, 
Some of the spontaneous and valid cre¬ 
ativeness of the House of Commons is dis¬ 
sipated by the threat of the cabinet to 
dissolve if it is overcome upon a matter 
it deems vital. Now this point has been 
falsely overstressed. It has been phrased 
as though the cabinet were in the habit 
of letting the House know that it w’ill defi¬ 
nitely dissolve upon such and such pro¬ 
vocation, as though members were coerced 
only by the thought of their election ex¬ 
penses. This is not so. The operation is 
much more subtle, and sometimes unin¬ 
tentional. It operates thus: when the cab¬ 
inet lets it be knowm that a matter is vital, 
by sending out strong whips, not only its 
own recalcitrants are compelled to take 
thought, but the formal opposition must 
seriously consider whether the issue is 
really big enough for an electoral contest, 
and whether they are likely to be able to 
take over the government. If, on the 
whole, the political position is not quite 
in their favor they are likely to yield 
ground, wholly or in part. In short, each 
issue is determined not by the objective 
goodness or badness of the policy, but 
by whether the opposition can successfully 
carry the matter in the country, and this 
depends on (a) the nature of the issue 
itself, (b) the general state of political 
opinion in the country, and (c) the con¬ 
dition of the finances and organization of 
the party for the coming fray. But these 


matters hardly arise where the opposition 
is in a minority (which in the last two gen¬ 
erations has been almost always) or unless 
the government party is likely to split 
(which is very rarely). Hence the opposi¬ 
tion cannot do more than obtain that ef¬ 
fect upon government policy which its 
debating talent, the reasonableness of its 
argument, and the calculation of favor¬ 
able electoral chances, conspire to give. 

Unwieldy Size. We have already ob¬ 
served (p. 577) that the British cabinet is 
a rather large body. It is half as laige 
again as French and German cabinets. It 
is too large, it has often been said, for 
prompt and effective discussion and de¬ 
cision. This is true: one hand knows not 
the charily performed by the other. In 
default of devolution, the only feasible 
remedy seems to be a regroupment of the 
ministries into eight or ten, each with an 
adequate number of undersecretaries. To 
a ministry thus composed these could be 
added up to four ministers without depart¬ 
mental responsibilities. But good commit¬ 
tee organization within the cabinet and 
its auxiliaries can overcome the unwicld- 
iness of too large a cabinet. The use of 
ministers without departmental responsi¬ 
bilities—the Lord President of the Coun¬ 
cil and the I.ord Privy Seal, almost sine¬ 
cures—is in operation. As already showm, 
the cabinet in 1947 had been reduced to 
sixteen. 

It is sometimes deplored that the system 
we have described divides the country 
into a set of men who strive their utmost 
to get things done and another set who 
do their utmost to obstruct them. Thus 
Shaw and Wells, men for whom I have a 
religious respect. I understand the urgency 
of their complaint—they wish the rotten 
foundations and the ugly and deceiving 
facades to be swept away at once. So do 
I. But the parliamentary and cabinet sys¬ 
tem springs from the loins of ordinary 
human beings, and their ultimate demand 
is the amplest liberty to do as they like 
and restrain others from doing as others 
like. This wish, w^hen organized, is the 
democratic theory, and its organized prac¬ 
tice is the party system, and cabinet gov- 
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cinniem its natural flower. Are we so sure 
of ourselves, and the wisdom and goodness 
of the intentions of others, that we can 
surrender the right to obstruct? 

On the whole, with the exceptions here 
and there noticed, the British cabinet sys¬ 
tem offers quick, vigorous, thoughtful, and 
responsible leadership; it is controlled, 
but not stultified; threatened, but not 
executed; questioned, but not mistrusted; 
politically partisan, but not personally 
malicious; restrained as much by the spirit 
of responsible power as by its institutions 
and sanctions; and Januslike, it looks at 
once out to the far-flung people and 
through the corridors to the gathered, ex¬ 
acting senate. 

The cabinet controls (on terms and dur¬ 
ing its good behavior) the law-making 
assemblies, the making of law, the time 
table of the C^oinnioris and the Lords, the 
Parliamentary committees, the making of 
executive rules and orders, the estimates, 
the taxing power, the public cor[)orations 
—all on the terms tliat it satisfies the legis¬ 
lature. which normally, it is sure to do be¬ 
cause cabinet and legislature are one. 
What it plans it can do; w’hat it legislates 


it can find money for: what social benefits 
it decides should be bestow^ed on groups 
of the population come w'ithin its admin¬ 
istrative gift: what coercion is necessary is 
lent to it by the legislature. It is master of 
the whole administrative apparatus. There 
are no hybrids like the independent regu¬ 
latory commissions in the American sys¬ 
tem, and all the departments come under 
the vigorous swing of the cabinet. It is 
rock-like in its stability compared w'ith the 
French cabinet under whose aegis the 
Monnet Plan is carried forward. It is um- 
billically lied to the people, as contrasted 
with the Soviet planners who tie their 
people noose-Iikc to their own self-w’illed 
convictions. In plan-lormulation and 
plan-execution it is the supreme engineer, 
compart of responsible will and dynamic 
initiative, cpilomi/ing knowledge and the 
general good, and driving the plans home 
through the civil service. 

^»For an inside view of the cabinet, the 
reader should compare Davit! Lloyd George. 
War Memoirs (l.oudon. 1933); VVinston S. 
Churchill, The Crisis (London, 

28); and same aiidun-, Ttieir finest Hour 
(New \'oik, 1919). 
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This chapter analyzes the French cabinet 
system as it operated during the Third Re¬ 
public; indicates its weaknesses and ulti¬ 
mate collapse in the military defeat of 
1940 and the attempts to cure those weak¬ 
nesses in the interwar years; and examines 
the provisions of the 1946 and 1958 con¬ 
stitutions. 

THE EXECUriVF IN THE THIRD REPUBLIC 

In France, the eflective executive of the 
Third Republic was, as in England and 
Gennany, the direct issue of the parties 
as in Parliament assembled. The chief of 
state, the President of the Republic, was 
more than a figurehead, but not much 
more. The brunt of government was borne 
by the cabinet, or, as it is called in France, 
the Conseil des Ministres. As we have al¬ 
ready seen in the case of England and 
shall in the United States, the efficiency of 
the executive is governed by the com¬ 
bined effect of its legal power, its con¬ 
ventional attributes, and its party and per¬ 
sonal composition. 

Cabinet government based fully upon 
parliamentary consent came only in 1875, 
with the simultaneous institution of min¬ 
isterial rcsponsibilty to the chambers and 
the establishment of a norihcrcditary chief 
of state, elected by the chambers for a 
short term. The constitutional laws of the 
Third Republic provided (1) that every 
action of the President of the Republic 
must be countersigned by a minister; (2) 
that "ministers are collectively responsible 
before the chambers for the general policy 


of the government, and individually for 
their personal acts"; (3) that "the Pres¬ 
ident of the Republic is not responsible 
for anything except in the case of high 
treason"; (.j) that "the President of the 
Republic communicates w^ith the Cham¬ 
bers by messages which are read at the 
tribune by a Minister"; (5) that "Minis¬ 
ters have the entry to both Chambers and 
may speak when they wish to," and they 
may make use of the assistance of com¬ 
missioners designated, for the discussion 
of a specific project of law, by decree of 
the President of the Republic; and. finally 
(fi) that a law declared urgent by both 
chambers must at once be promulgated, 
but that within the normal time before 
promulgation, that is, within the course of 
the month following the transmission of 
the law to him, he may require a parlia¬ 
mentary redeliberation of the law. 

Responsibility, The cimstitutional laws 
of 1875 were the first since the Revolution 
to make clear that the responsibility of 
ministers meant principally political re¬ 
sponsibility. Previous constitutional law 
and theory had not clearly distinguished 
between penal and political responsibility, 
nor had the former been decisively rele¬ 
gated as a minor and rare incident of of- 
fice.i What, then, did political respon- 


1 Cf. Leon Duguit. Traits de Droit Constitu- 
tionnel (Paris. 1925), Vol. If. and £. Pierre, 
Traill de Droit, Politique et Parlementaire 
fParis, 1922), Vol. I, para. 105. 

£.g., the constitution of 1848 provided: "In 
all cases of ministerial responsibility, the Na- 
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sibility mean? As in England, it meant 
nothing more than that where the matter 
was sufficiently serious, a minister would 
be deprived of the power to pursue a po¬ 
litical career, because the chambers would 
withdraw their confidence and the elec¬ 
torate might not return him. The at¬ 
tempt to find a more precise meaning 
failed, although the Chamber of Deputies 
once attempted to invest it with serious 
meaning.^ The result has been a rather 
unsettled relationship between the gov¬ 
ernment and the chambers. Pierre said it 
meant that the government must hide 
nothing from the chambers, that these 
had a continuous right to control and 
modify its policy and administrative ac¬ 
tivity. He did not, however, think that the 
cabinet should fall whenever one or some 
or all ministers displeased the chambers. 
“The question of confidence, which is dis¬ 
tinct from that of responsibility, does not 
arise unless the Government considers 
that it would be dangerous not to attempt 
to make its own will prevail.” This is only 
the French equivalent for the English in¬ 
sistence that the government need resign 
only on vital matters. Pierre said that the 
minister ought to stay in office unless he 
has been directly and gravely repudiated, 
but until that point has been reached, an 
adverse vote should be followed by bend¬ 
ing, but not breaking. He was constrained 
(by events, 1 am sure) to admit that the 
principle of collective responsibility as it 
operated in France did not preclude a 
cabinet from permitting one of its mem¬ 
bers from speaking and voting in a sense 
different from that held officially by the 
cabinet. Thus in 1904, Combes, president 
of the Conseil, explained to the Chamber 
that there was nothing wrong in a differ¬ 
ence between two ministers: 

I do not think that it is to be imagined that x 
and y in consenting to join the same Cabinet 


tional Assembly can, according to circum¬ 
stances, send the inculpated minister either 
before the high court of justice or before the 
ordinary courts for civil compensation." The 
constitution of 1852 abolished ministerial 
solidarity and provided for the minister's re¬ 
sponsibility to the chief of state only, 
s See Pierre, op. cit., Vol. 1 . para. 107. 


thereby repudiated their life-long doctrines. 
The Cabinet does not pretend to realize an ab¬ 
solute homogeneity. . . It pretends to reflect 
very exactly the republican majority of this 
assembly composed of four groups each ot 
which professes divergent opinion on certain 
points. 

That was almost the exact opposite of 
responsibility as it is known in the Brit¬ 
ish system: for there it is pretended that 
unanimity exists, and the pretense is 
founded upon a reasonable expectation 
that men of one party, though of different 
shades of opinion, may by lifelong cooper¬ 
ation and mutual loyalty arrive at the 
unanimity and common will of a compro¬ 
mise.® We shall see that in France certain 
conditions made this presumption quite 
impossible and that, in fact, political 
practice virtually deleted the words “col¬ 
lectively responsible” from the Third Re¬ 
public constitution. The question now is, 
what conditions governed the operation 
of these clauses? Four stand out in the 
highest relief: (1) the cabinet had no 
power to dissolve Parliament; (2) the 
chambers were composed of a multiplicity 
of groups; (3) the Senate demanded min¬ 
isterial attention since it might have 
troubled, if not overthrown, a cabinet; 
and (4) the commissions svere rivals of 
ministers. We must now examine what 
these conditions imply. 

No Cabinet Power to Dissolve the 
Chambers, The constitution gave the 
President of the Republic the power to 
dissolve the chambers before the expiry 
of their legal term, provided he could ob¬ 
tain the assent of the Senate to such a 
policy. This article was dictated by the 
monarchists’ desire to secure a strong, if 
not a monarchical, government and to 
make the President and the Senate force¬ 
ful counteragents to universal suffrage 
and the Chamber of Deputies, while the 
republicans saw in the Senate a check 
upon the arbitrary use of the power of 
dissolution by the executive. But the first 
attempt to use this machinery, on May 


»Cf. Walter Bagehot, The Character of Sir 
Robert Peel (London, 1856), in Works (Long¬ 
mans, 1915), Vol. II. 
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i6. 1877, by the royiilist President. Mac- 
Mabon. was so shockin^Iy ai^ainst t!ic ron- 
lemporaiy seuiimenl ot ibe covtuiry that 
k was never repealed. Nor is ihai a\i, Par- 
liamcntarisls were able to persuade the 
electorate, and, of course, themselves, that 
the power of dissolution ought not to be 
used. 'Fhe motive of the deputies was ob¬ 
vious; they wished to retain their seats as 
long as possible and to act against any 
government, as they wished, with elec¬ 
toral impunity: and they were able to sus¬ 
tain this desire by the argument that the 
chambers represented the sovereignty of 
the nation. This again was sustainable by 
mere reference to the SeizcMaij which 
produced the habit of regarding dissolu¬ 
tion as a coufj d'etat:^ The possiljjliiy of 
dissolution was never nientioned in nor¬ 
mal times: it was no more than hinted at 
as a faint possibility—rather a fancy— 
when the dizzy turbulence of the cham¬ 
bers was plainly bringing government not 
only to a dangerous pass but into con¬ 
tempt. (It received, however, increasing 
favor fiom the parties of the extreme 
Right.) 

Let it then he understood that no 
power of dissolution existed in France. 
The Chamber of Deputies always lasted 
its full legal term—four years. I he gov¬ 
ernment ot the day had no weapon with 
which to w'ard off onslaugjits. or to attack 
and disperse a parliamentary conspiracy, 
even the most factious. Ihe political 
effects were dire. As factiousness could not 
be subjugated, sovereignty was thrown 
into the hands of any group, however 
small, which any time possessed tlie bal¬ 
ance of power. 'I'wo or three men in a 
key group might decide the fate of a min¬ 
istry. and even if they did not possess the 
power to overthrow the government, they 
might easily possess the power of throw¬ 
ing it into a state of fearful anxiety and of 
dictating vital changes in its program. 
Thus the government had the power of 
neither defense nor retribution. That was 

-If- 

^ Cf. J. C. C. Dudley, France, revised ediliun 
(London, 1907), pp. 230-31; J. Dutiheiemy, 

'I he Gonernmenl uf France (New York, 1924); 
A. Siegfried. Tableau des Pattis Politiques 
(Paris, 1930). 


a serious evil, for it meant that the value 
of its technically inloriiicd counsel was 
wasted for ParUaiuent and the country. 
It might have been compelled to relin¬ 
quish its considered policy for the un¬ 
sifted inspiration of a small knot of will¬ 
ful men. 

In 1934, after the February riots before 
the Chamber of Deputies—an undoubt¬ 
edly serious attempt on the part of Right- 
wing groups and fascists to start a revolu¬ 
tion—the prime minister, the long- 
beardec! senescent Doumergue, called in 
to ajipease the country, proposed various 
reforms of tlie constiiution. Chief among 
them was the restoration of the power of 
dissolution. His radio address to the peo¬ 
ple on September 24. 1934, stre.ssed the 
netxl in view of the short-lived ness of 
cabinets. “I'he governments may have 
among them men of ability but it is 
known in advance that there will be no 
time to give those men an opportunity to 
prove tiiCHiselvcs. for the majority on 
which they depend may not be able to 
continue . . He proposed that the con¬ 
sent of the Senate should no longer be 
necessary for dissolution, except during 
the first year of the existence of the Cham¬ 
ber. The project was examined by the 
Chamber of Deputies' Commission on the 
Relorm of the State and, by a vote of 
twenty-one to three, was recommended 
with the exception that the President was 
not to be able to dissolve the Chamber 
earlier tlian three months after a general 
election or after a previous dissolution. 
Though some years before the Socialist 
party had favored dissolution, they now 
joined the Radical Socialists to oppose it 
in the Chamber. They did not propose to 
thnjw away their dominating position in 
the balance of governmental powers; nor 
did individual deputies intend to sur¬ 
render their personal political power. 
(Tardieu had favored the reform, advo¬ 
cating it in his UHeure de la Decision of 
January, 1934.) Doumergue was forced 
from office by dissentients from his pro¬ 
posals. Naturally, the Senate was hostile 

^Bulletin des Commissions, No. 47, May 1, 
1934. P- 29 » 9 - 
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to the curtailment of its constitutional 
powers. There was some forte in the ar¬ 
gument of opponents that the cabinet in 
France could never be strengthened by 
the power to dissolve the Chamber, be¬ 
cause it was inherently unstable, since no 
party ever came near to commanding a 
majority. (The provisions of the new con¬ 
stitution on this subject are discussed 
prcs< ntly, p. 640.) 

The Groups and the Cabinet. In 
France there are many groups, and, by 
the power to command ten or fifteen 
votes, a leader may become the dictator 
of government. In the Parliament of 
1924-28, there were ten groups and thirty- 
one members belonging to no group; in 
that of sixteen groups and twenty- 

six non-aililiated members. No group ever 
secured a majority in the Chamber; 
hence, every government was a coalition. 

The Terms of Coalition. The initiative 
in the formation of the cabinet had to be 
and was taken by the President of the 
Republic. He had obviously a number of 
choices—the chambers of 1928, 19.^2, and 
1936, for example, contained three pos¬ 
sible majorities—and even apart from 
considerations of policy, which have al¬ 
ways moved Presidents in their approach 
to a ministry, personal preferences also 
had weight, as with Poincar^ and Clemen- 
ccau. But the President was concerned to 
find a practicable government, and his 
principal anxiety was to discover the basis 
of a working majority, even if it should 
not be that which would best meet his 
own policy. With this intention he con¬ 
ferred first with the presidents of the 
Chamber and the Senate. This custom 
began with MacMahon, who actually 
offered the formation of a cabinet to the 
Presidents themselves, on the assumption 
that since they had been elected to their 
pre-eminent position by parliamentary 
majorities, they would naturally be able 
to form a ministry. They refused, but on 
several occasions the president of the 
Chamber of Deputies became prime min¬ 
ister. The suggestions of the Presidents 
were translated into offers made to vari¬ 
ous party leaders—and in some cases, to 
certain outstanding men who belonged to 


no party at all—to form a government. 
These leaders, who were often without 
any oiganized party following,® consulted 
with friends to discover where the great¬ 
est strength compatible with the longest 
time in office was to be sought: was it en¬ 
tirely on the Left, or would it be among 
the moderate groups, or must an attempt 
be made to induce a Right group to co¬ 
operate with the moderate Left? The 
chairmen of the Foreign Affairs and Fi¬ 
nance Commissions were consulted by the 
President of the Republic and the aspir¬ 
ant prime minister, to give light, and 
sometimes weight, to their quest. Then 
the groups were approached. These were 
not usually engaged by their leaders, but 
held a meeting to determine their atti¬ 
tude. They had various things to consider: 
whether they wished to serve with this 
particular person at their head; whether, 
accepting his person, they could accept 
the policy; whether, accepting these, they 
could cooperate w'ith the other groups of 
the “combination*'; and further, whether 
the number and importance of the min¬ 
istries and under-sccretaryships were sat¬ 
isfactory. One section—the Socialist party 
—never accepted office to 1936, but was 
asked for its engagement to vote with the 
government, or to abstain on certain oc¬ 
casions, in return ior hostages of policy."^ 
Nor was this all: the creator of the cabi¬ 
net was careful to include as few small 

<t£.g.. in 1914 Briand was not inscribed in 
any group; in 1919 Millerand was a saux>age; 
and even Poincar^ and Laval might fairly be 
included. 

7 Cf. Maurice Privat, Les Hrvrcs d'Andrc 
Tardieu (Paris, 1930), for an excellent analysis 
of the various changes of government in 
1929-50. Cf. also for the relationship between 
Radical Socialists and S<Kialists, Edouard 
Herriot, Pourquoi ]e Suis Radical Socialist 
(Paris. 1923) Cf. also Georges Suarez, De Poin- 
car^ d Poincari (Paris, 1926), and L. Marcellin, 
Politique et Politiciens (Paris, 192S), 4 vols., 
and Voyage autoiir de la Chambre (Paris, 
1925); J. Barth^leiny and Paul Duez, Traiti 
de Droit Constitutionnel (Paris, 1933): V. 
Haikal, Le President, du Conseil (Paris, 1938); 
A. Soulier, Ulnstabilite Ministerielle, iSji- 
(Paris, 1939); E. Girard, La Crise de la 
Democratic et le Reinforcement du Pouyoir 
Exicutif (Paris, 1938); £. Bed, La Politique 
et les Partis (Paris, 1932). 
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groups as possible, for the larger the 
number of included groups, the greater 
the compromise on principle, and the 
Jaigcr the number of joints, the greater 
the fear and prospect of fissure. 

Now, if two conditions had been pres¬ 
ent, the "concentration'’ cabinet (or the 
combinaison, as it is called) would have 
swfeced awd Yiou\d \\a\e Vwed a \otvg lime 
cOrTwpMtid 'w’liYt \ls actual length of liie. 
The conditions were, first, that the groups 
should enter the combination as one man, 
and second, that they should remain faith¬ 
ful to the combination. Neither of these 
conditions existed, and neither could ex¬ 
ist. I'he first did not and could not exist 
because every group contained dissen¬ 
tients, who would not follow their leader's 
person or policy, or w'ho sought their own 
advancement by the overthrow of one 
ministry, hoping that the formation of 
a new' one would find them more favor¬ 
ably placed to dominate or command 
office. The fact was that the conventions 
of party loyalty were not accepted in 
France, as they are in England, owdng to 
the inability of the deputy to subject him¬ 
self and his special convictions to public 
policy as interpreted by common consent. 
There was no way to force him into a 
state of discipline since dissolution was 
impossible: hence Jacques cou d always 
find an argument to prove that he was as 
good as his master. Nor did the vote of 
the group, whether it was unanimous or 
split, reveal the true state of mind of tlie 
groups: nor did it afford a guarante^: that 
in other circumstances the conditions of 
today would be accepted by the same 
number. It was a fact well known, also, 
in all parliaments that men sometimes 
rise by intransigent opposition, while 
when they faithfully follow the govern¬ 
ment they are expected to be silent and 
supine. 

Nor could the coalescing part of the 
group be relied upon for long. The full 
difficulties of a program could not pos¬ 
sibly be adumbrated in the few days of 
cabinet making, and as soon as they be¬ 
came patent in the course of the cabinet 
discussion, the signs of a rift appeared. 
Further, the coalition could not control 


the future; at any moment an anarchist 
might throw a bomb, a bank might fail, 
an army or civil service or Siavisky scan¬ 
dal might be unearthed, a cruiser niighr 
sink, a clash between army or naval forces 
might accidentally occur thousands of 
miles away, riots might occur—aruu a new 
question of principle would suddenly be 
thrust upon a cabinet of many jointed 
pieces, and a hungry, tumultuous, and 
theatrical assembly. No original loyally 
held the French cabinet together: ii was 
the adventure which did all, or failed; 
and it failed too soon. 

The Opposition. The opposition w'as 
quite as badly organized as the cabinet. 
It had no such recognized authority as in 
England. It was composed of a fortui¬ 
tous junction of heterogeneous, often bit¬ 
terly hostile, groups. The cabinet suffered 
all the defects of being tlie re.sulL of con¬ 
centration, but at least it concentrated 
groups more approximately likeminded 
than the opposition. There was, of course, 
no single opposition, but several opposi¬ 
tion groups, and they became one oppo¬ 
sition not by combining, but by converg¬ 
ing. And then, having attained u kill, they 
diverged. The government was therefore 
faced by no consistent and regular ma¬ 
chinery of criticism, but by irresponsible 
lethal attacks from all sides. For the at¬ 
tackers could not be sure that they them¬ 
selves would form part of a government; 
and if they could be sure of this, they 
could not be confident of tlie policy in 
which they would be engaged. Hence 
Uicir criticism was not tempered, as in 
England the opposition’s criticism is tem¬ 
pered, by the thought that it might one 
day have to be justified by practice. A 
premium was placed upon exaggeration 
and incitement. It was never a respon¬ 
sible commitment. Nor was that all. The 
op(k>sition, as a single body, was only a 
momentary phenomenon and disappeared 
at the precise time when the President of 
the Republic might dc.sire to call it to 
office. It was often only a few votes (hardly 
a score) more powerful than the govern¬ 
ment it had overthrown; scarcely able, 
even if united, to govern. The groups, 
however, were back in their respective 
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camps as self-righteous as could be, and 
some of them could not possibly hope to 
form a new government, while some of 
the old groups must remain in the next 
combination. 

Short lived Cabinets. The result ivas, of 
course, ministerial instability. Between 
187?! and 1940, there were about one hun- 
drt. cabinets,® Each cabinet lived on the 
average a span of a little over eight 
months There 'were, counting cabinets of 
less than a W'cek. about iiineiy-five min¬ 
isterial and parliamentary disturbances, 
a condition which has powerfully con¬ 
tributed to bringing parliamentary gov¬ 
ernment into contempt. The instability 
is better appreciated if we leave out of 
the average four ministries of great length 
for France. Thus Waldeck-Rousseau w^as 
in olFice practically three years. Combes 
over two and a half years, Clcmenceau 
two and three-quarter years (1906-09), 
and again Clemenceau (1917-20) nearly 
three years; in all eleven and a quarter 
years. Table 17 i': also revealing. 

TABLE 17 — France: Duration of 
Cabinets, 1873-1940 

Number of Cabinets^ 


Duration 1873-IQ40 

6 months and under 50 

6-12 months 31 

12-18 months 9 

18-24 months i 

24 months and over 8 


From j 928 to M. DaladieFs government 
of April, 1938, there were twenty-five cabi¬ 
nets, of which only Laval’s first cabinet 
and Blum’s Popular Front each lasted a 
year. 

Now, each of these changes of ministry 
meant no complete renewal of all the 
offices, for one or more groups stayed in 
the new combination—sometimes little 


s These calculations begin in May, 1873. in 
Older to rule out the formative period after 
the war of 1870; and exclude several cabinets 
which lasted less than a week, as these were 
little more than attempts to form a govern¬ 
ment. The student must overlook some very 
slight discrcpencies: the figures on the same 
basis are hard to obtain in a single series. 


more than the overthrow of a prime min¬ 
ister occurred. Ministerial changes were, 
in fact, minisieres de repldtrage, replas¬ 
tered ministries, and the practice of re- 
plastcring was sometimes called dosage, 
or “dosing” a dying patient. As a rule, 
betw'cen one half aiicl three quarters of 
the previous ministry served in the new 
one. T his is indeed a mitigation of all the 
administrative evils which might follow. 
Vet tile consequences arc sufficiently bad, 
as we shall sec from a closer inspection of 
certain statistics. Further, the political 
facts practically extinguished the phrase 
of the constitution, that ministries were 
rollccLivcly responsible. There was hardly 
ever a complete clearance ol a defeated 
ministry. There were frecjiient individual 
resignations.® It must have been felt that 
such frequent changes of the whole min¬ 
istry were too disastrous. Yet these indi¬ 
vidual resignations weakened rather than 
strengthened the ministry, and they w'crc 
often the immediate prelude to a down¬ 
fall. Once the deputies tasted blood . . . 

Intermittent Premiership. T he value of 
a prime ministership is lost if the man 
has not a long ancl unbroken span of 
office. In France from 1873 to 1928, there 
were thirty-eight diflcrcni presidents of 
the council; their average length of 
office was thus almost exactly eighteen 
months. And there were fifteen more 
different ones between 1928 and the capit¬ 
ulation in 19.J0; that is an average service 


TABLE 18— Francf.: Total Length of 
SF.RVTCE OF Prime Ministeks, 1873-1040 


Duration of Ministry 

Number of Cabinets 
1873-1028 JQ28-I0i 

Under 6 months 

10 

7 

6-12 months 

13 

5 

12-18 months 

3 

2 

18-24 months 

5 

I 

24-30 months 

I 

0 

30-36 months 

2 

0 

36-42 months 

1 

0 

42-48 months 

0 

0 

48 months and over 

4 

0 


t*Ca>nsulcr especially the succession of Min- 
istei-s of Finance from 1924 to icj28. 

10 Omitting cabinets lasting less than one 
week. 
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t‘/ ten muathL But mme held otfue hr 
dnd recurrcndy. f jhie 
17 IS valui ior amtuiuous prune minis¬ 
tership: ruble itt for total service as 
pnmo nnuister. 

Flinher. the prime minister came not 
7& ol previous acquiescence 

ol lo\\o^^’tIs and dve deieteuce ol his col- 
\ea^nes. Mnch oi his time vjas inevitably 
spent in attempting to secure a practical 
supremacy, indeed, merely to keep the 
cabinet alivel 

The Cahinet*s Loss of Administrative 
Control Few men held their departments 
long enough to make an informed im¬ 
pression about the quality of their activ¬ 
ity. Nor were they in office long enough 
to learn from the results of their own 
legislation, or to initiate far-sighted poli¬ 
cies. We must remember also that French 
ministries were peculiarly liable to loss of 
time from practices w'hich are more fas¬ 
tidiously regulated in England—deputa¬ 
tions, visits from members of Parliament 
and members of commissions, etc.—for 
they had not learned that to be the trib¬ 
unes of the people is to have in mind 
the w'hole people and not to give w'ay to 
the solicitations of the persistent few. A 
duty is owed to the inarticulate but it is 
not paid. And the added seriousness of 
such a situation is this: that the people 
and the administrators, finding that the 
responsible minister can do so little, are 
tempted to deny the value of democracy 
altogether, and to suggest the establish¬ 
ment of administrative syndicalism, in 
which the technical head of the service 
appears before Parliament and does the 
creative work which a minister should do 
—a regular French heresyl 
In spite of the palliating aipiment that 
upon the fall of a ministry some ministers 
remain in the next cabinet, there was a 
serious discontinuancy in the headship of 
departments. Thus for the period 1873 
to 1940, some sixty-seven years. Table 19 

Cf. Henri Chardon, Annates, Academic des 
Sciences Morales et Politiques, Sciences et 
Travaux (Paris, 1928), p. 361 ff., and Rolxrrt 
dc Jouvenel, La Republique des Camarades 
(Paris, edition 1924). Part 11 . 


j/joi 45 the nuinbvr of incumbcnis in 
pnnc'ipHi departments. 


TABLE 19—Franof: Number of Ministc^w, 



1873 

-1940 


Foreign Affairs 

27 

War 

4 ^ 

Interior 

37 

Navy 

42 

Finance 

38 

Justice 

55 

Agricultuie. 

42 

Commerce 

52 

Instruction 

4 * 

Works 

55 

Colonics 

42 

Labor (since 

i9of>) 40 


Thus the average amount of change 
varied between once in two and a half 
years, and once in one and a half years. 
Moreover, even where there was continu¬ 
ity of office it was with different col¬ 
leagues, with a different prime minister, 
and based on a different parliamentary 
coalition.12 

The Senate and the Cabinet. The Sen¬ 
ate was an extra source of difficulty to the 
government. Governments were over¬ 
turned by the action of the Senate five 
times in the history of the Republic, and 
the governmen-t could not get its legis¬ 
lation through the Senate without taking 
special lime and trouble to do so. Fur¬ 
ther, it suffered interpellations upon its 
policy in that chamber also. Now, the 
Chamber of Deputies had secured a pri¬ 
macy over the Senate as a representative 
of the people, and ministries defeated in 
the Chamber but sustained by the Senate 
had no chance of life at all. Though min- 

12 This tabic does not, however, include an 
account of the niinisLi ics held by prime minis¬ 
ters. J. L. llcinberg (in an article in the 
American Political Science Quarterly, May, 
1931, on ‘"rhe Personnel of French Cabinets, 
1871-1930") and counting on the basis of 
eighty-two premierships, says: "During thirty 
of the eighty-two terms, the premier has held 
the portfolio of foreign affairs; during twenty, 
that of minister of the interior; ten, that of 
justice; five, that of finance; and he has been 
without portfolio during four Icnns." 

On the constitutional law of the matter (and 
this is one more proof of the vagueness of con¬ 
stitutions), Duguit takes the view that the 
government is as responsible to the Senate as 
to the Chamber; Esmein that the English 
practice was intended to he followed and 
ought to be considered as implied by the 
French constitution. Cf. L. Duguit, op. cit., 
Vol. IV. p. 855 ff.; A, Esmein, op. cit. (7th ed.). 
Vol. II, p. 254 fl. 
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istries harassed or defeated in the Senate 
but sustained in the House might, and 
did, go on living, there ivas always the pos¬ 
sibility that the obstruction of the Senate 
(as in 1890, 189C, 1913, 1925. 1930, 1935, 
1937, and 1938) might so discredit or dis¬ 
gust a government as to cause its fall. 
Hence the government in normal cirtum- 
star.ccs had to walk warily: tlic question 
of confidence was put in the Senate ten 
times between 1896 and 1924, and several 
times after that in debate. 

The government assured itself of sup¬ 
port by taking some of its ministers from 
the Senate: and in this way, too, it se¬ 
cured the help of many capable states¬ 
men. From 1873 to 1940 the Senate con¬ 
tributed tw’cniy-two prime ministers out 
of a total of filty-four, and rather more 
than one out of three ministers. Thus 
ministries always contained at least two 
members of the Senate, and often more. 

The Cojumissions and the Cabinet. We 
have already seen (p. 493) that the com¬ 
missions played large part in the legis¬ 
lative. financial, and administrative work 
of government. They contained old and 
experienced members of cabinets and 
were the nurseries of future ministers. 
They weakened the ministers because they 
w^re powerful rivals and the chambers 
looked to them for guidance. w»hcreas in 
England the sources of inspiration w^ere 
purely ministerial. Moreover, they w’ere 
the deputies and senators organized as 
continuous guilds, and they always acted 
as prosecuting attorneys and professional 
defensive societies, towards ministers. 
They could not sec why ministers should 
arrogate to themselves full control and 
sole leadership. Ministers were able, there¬ 
fore. to suggest that the blame for faulty 
projects, inappropriate administration, 
waste of time, and tardiness was upon the 
commissions, and no one could discover 
the exact truth of the matter. The com¬ 
missions again, by their power of depart¬ 
mental penetration, were able to prepare 
the parliamentary defeat of the ministers. 

The truth was that France was gov¬ 
erned by a parliament in which the basis 
cf action was almost one of unanimous 
consent, or liberum veto, and government 


either lived weakly on sufferance or 
snatched not infrequently at short-term 
dictatorial power (pleins pouvoirs) to 
carry out the most urgent defenses against 
financial or administrative collapse. A 
quasi-advocacy of the commissions—ad¬ 
vanced on the grounds that they enabled 
former ministers to continue work in the 
field of government they had formerly 
tended, to control the new ministers, and 
to keep themselves in training for a re¬ 
turn to office—is plausible, but omits the 
incoherence and vacillation produced by 
divided authority. 

The President of the Republic. It is 
clear that in such a system the President 
of the Republic may claim and obtain 
more power than the Crown in England. 
For he represents continuity against 
change, and his experience is not lightly 
to be discarded by the cabinet. There 
were two types of cabinet meeting: the 
conseil des ministres and the conseil de 
cabinet. The former was a meetirig of 
ministers with the President of the Re¬ 
public as presiding officer, and it deliber¬ 
ated on policy: the latter met undei ‘he 
presidency of the prime minister and 
deliberated on tactics; the one was na¬ 
tional, the second, parliamentary. In five 
years the President saw' on the average 
eight or nine governments, as showm by 
Table 20. The dullest could not have 
lived without learning, nor could the les¬ 
sons be without effect upon the ministers. 
More, if he w^as a creah ve statesman like 
Grdvy or Poinc.ar^ or Millerand, he could 
not be without an added influence upon 
the council. And history show's that the 
Presidents who desired it w'erc part of the 
efficient executive of France. 

As for the President of the Republic, 
whose legal term was seven years, he was 
elected by absolute majority of the two 
assemblies meeting together. Though eli¬ 
gible for re-election, only two Presidents 
were ever re-elected for a second term; 
Gr^vy in 1885 and Lebrun in 1939. The 
office w*as not intended to be strong, and 
it was Clemenceau who declared that he 
always voted for the most stupid. Indeed* 
Clemenceau and Herriot failed of elec¬ 
tion. The Presidential powers embraced 
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the whole of the executive powers, but 
they were exercisable by the Council of 
Ministers, with parliamentary responsi¬ 
bility. It was an office of dignity rather 
than power. But it could be influential, 
for Presidents like Poincare could occa¬ 
sionally keep out of cabinet office states¬ 
men like Clemenceau. All had influence 
in the Council of Ministers, but none 
against the will of the chambers, and 
none, even if they tried like Millerand 
(1920-24), could put up a ministry of 
their preference against the will of the 
chambers: Millerand was broken and 
forced to resign in trying this. But it was 


tween tw'o branches: a cabinet and a 
President. I'he French tried to overcome 
this cleft by electing weak submissive men 
to the Presidency: but the weak can de¬ 
stroy a nation as well as the strong. 

Commissioners as Technical Assistants, 
The constitution gave ministers the right 
to assistance by commissioners during par¬ 
liamentary debate. 'Phis right does not 
exist in England and cannot exist in the 
United States in open session, but it is of 
long lineage on the Continent. It is a 
very valuable gift to ministers who may 
have on their benches experts to prompt 
them, and even to speak in their place 


TABLE 20— France: Presidents and Cabinets, 1879-1940 


.Vame 

Tears 

Number 
of Cabinets 

President's 
Term in Tears 

Grfvy, first term 

1879-86 

9 

7 

Grevy, second term 

1887 

3 

2 

Carnot 

1887-94 

10 

6 and 6 months 

Casimir-Perier 

1894-95 

I 

0 and 6 months 

Faur6 

«895-99 

5 

4 

Louljct 

1899-1906 

4 

7 

Fallicres 

1906-13 

9 

7 

Poincarf 

1913-20 

12 

7 

Deschancl 

1920 

X 

0 and 7 months 

Millerand 

1920-24 

5 

3 and 9 months 

Doumerguc 

1924-31 

*5 

7 

Doumcr 

1931-32 

3 

0 and 11 months 

Lebrun, first term 

1932-39 

*5 

7 

Lebrun, second term 

1939-40 

3 

I 


a power available to the President that 
at cabinet crises he could turn to one 
rather than the other wings of the Cham¬ 
ber where either was equally able to get 
support in office. That Herriot tried in 
1939 to become President, and that Clem¬ 
enceau had also tried vainly in 1919, is a 
sign that according to the character and 
ability of the man the Presidential office 
was one of considerable power. This was 
further demonstrated when the weak, 
amiable, mustachioed Lebrun had not the 
backbone to resist P^tain and his col¬ 
leagues when they capitulated in 1940: 
he could have resisted, he could have re¬ 
appointed Reynaud, he could have ap¬ 
pointed a noncapitulationisl—he tamely 
resigned. It is better that executive re¬ 
sponsibility should not be divided be- 


where the technical answer or information 
is beyond them. In Britain the officials, 
by simple custom, stand by the speaker’s 
chair and whisper their lifesaving help 
to the ministers. In France, the commis¬ 
sioner might mount the tribune. The prac¬ 
tice of the constitution permitted the 
help of the commissioner in the case of 
bills, resolutions, and interpellations. The 
commissioner was expected not to make 
saucy retorts in the manner of ministers 
or deputies; and a respectful demeanor 
was expected of him. Nor was he per¬ 
mitted to seem to take the responsibility 
for any action which was the minister's, 
and the minister, too, was held strictly re¬ 
sponsible for all the actions of his depart¬ 
ment. Further, it was determined that 
questions must be answered by ministers. 
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There is an obvious benefit, in this 
practice. It is clear that the expert can 
deal better with difTiciiliics than the min¬ 
ister, especially ministers so short-lived. 
The technical nature o( many bills has 
proved a serious strain on ministers in 
modern legislatures, who have to be 
coached and are unable to draw on the 
deep sources of professional knowledge. 
But there are disadvantages. First, it takes 
away from the dignity of ministers w'ho 
arc often demonstrated to be mere figure¬ 
heads. Second, ministers are the less com¬ 
pelled to master all the details relevant to 
a policy or a statute. Third, sometimes 
officials whose ar lions are in cpiestion are 
brought forward as commissioners to an¬ 
swer for themselves, and though it is true 
that they know the facts, the minister 
rathe! should be at once their cross-exam¬ 
iner and their advocate. Yet with careful 
limitation the pnictice should be useful in 
all legislatures —the limitation being 
that which in France is aimed at and on 
the w'hole, attained (the Fourth Republic 
continues the practice): that the com¬ 
missioner is nothing more than the tech¬ 
nical assistant of the minister, and never 
his substitute. In the United States the 
appearance of officials before the commit¬ 
tees of Congress at hearings fulfills the 
same function—even mcjre effectively. 

An Unorganized Cabinet, and Reme¬ 
dies Applied. Until 1914 the French cabi¬ 
net had no rules of procedure, no agenda, 
no minutes, no secretary. There w'as even 
less preparation for its work titan in Eng¬ 
land till then. Subjects were introduced 
by the ministers or the president of the 
Council, at haphazard, and were treated 
by a desultory and usually a tediously 
long and indecisive conversation. In 1916 
Ribot created a secretariat of the cabinet 
on the model of the secretariat of the war 
cabinet created by Lloyd George. This 
was transformed by Painlev<^ and Clem- 
enceau into an undersecretaryship of state 
attached to the presidency of the council. 
This organization brought together infor- 

18 Cf. Pierre, op. cit., paras. 6.ji, 648. 

11 Constitution, article 5^; Riglement, article 
44 - 


ination for the prime minister and co¬ 
ordinated and energized the work of the 
individual departiiients.’s organiza¬ 

tion ceased to be continuous after World 
War 1 , depending upon the varying per¬ 
sonalities of the prime ministers. 

Complaints w'cre many that the cabinet 
was not equipped appropriately for its 
tasks. It was suggested that there should 
be more careful and considered attention 
to the projects prepared by the ministries 
and their consultative councils.i** It was 
urged that the presidency of the council 
shojuld be aided by a pernianeni council 
which would promote both coiitinuiiy of 
policy from cabinet to cabinet and the 
ascendeiK y of the prime minister.It was 
also pn»pf)scd that the number of inde¬ 
pendent niinisiries .shc>iild be dimini-shedi® 


> 5 Cf. Hrvuc (In Droit Pnhiir, ioh). 

icCf. M. Lepinc, in Annales. Acadthnie des 

Sciences Morales et Politiques, op. cit., p. 339. 

Cf. Maxime Leroy, Vers une R(:publique 
Henreuse (Paris, 192U), p. 86: Henri Chardon, 
Le Pouvoir AdmimsUatij (Paris 1912), p. 407; 
A. Schaiz. L’iintrejnise Couverncinentale 
^Paris, 1922), p. 230. See especially P. Duhois- 
Ricliard, lievue du Dtoit Pnhiifjne (Paris, 
1919), and L’Drennisation Technique l'£tat 
(i'aris, 1930). i he author was head of the 
administrative sect > lariat ot Prime Minister 
.Alexandre Rihoi in 1917. In the aititle re- 
ferml to, his opinion is as follows: “F.ven if 
the Chief of State has wide powers it is still 
necessary 10 oigaiii/c the Prime Ministciship 
and give it a hiiicaii of research and coordina¬ 
tion. . . In tlie first place, the following ques¬ 
tion must be answered: wlmL .t:c llic tusks 
to be pciioifiled by services ijiider the Prime 
Ministership? Now on thi- point, both ex 
perience and reason indicate that the first 
thing is to give (he head of the government 
every means of forming his opinion vitli a 
knowledge of all the logically significant 
points; that the next thing is to secure the 
execution of the decisions unixed at. with a 
miniiiiuin clloit and in a miiiimu.n time; 
obviously, the services w'hich correspond to 
these txvo separate aims arc of a very differciii 
character: on one hand documcntaiion and 
re.scarch services are iiee«led, on the other ro- 
ordincition services." Cf. also, M. Dendias, 
Le Chef de P£:tat et le Rajuternent de 
VEx^cutif (Paris, 1937); P. Lions, La Presi- 
dence du ConseU (Paris, 1935): and V. HaikaJ, 
op. cit. 

18 I'he iiiimber of ministries in i1fl73 was nine; 
in i8c)o eleven; in igjio twelve; in 1928 (No- 
vemliet) fifteen, in the govermnent of Henri 
Queville, September 14, 1948, fifteen. 
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to improve collective counsel and provide 
the opportunity for a more rational, and 
less minute, division of functions.^® Some 
recommended that there should be two 
cabinets, one composed of the ministers 
concerned with more ‘‘technical’* duties 
and the other composed of “political” 
ministers,*® and even that the form of 
ministerial responsibility should give way 
to government by a council of permanent 
odicials, organized strictly according to 
the technical necessities of modern social 
services and acting with much more inde¬ 
pendence and publicity than hitherto.*^ 

In 1925, a decree sought the creation of 
a systematic and permanent secretariat to 
the prime minister. Its work was to fall 
into four categories, each administered 
by a special section: (a) preparation for 
cabinet meetings; (b) centralization and 
dissemination of economic facts; (c) advice 
on administrative and judicial reforms; 
and (d) publicity. Further, other bodies, 
like the Economic Council, the Council 
of Housing, and the Council of National 
Defense, were to be brought into contact 
with the cabinet. This secretariat was 
composed of civil and military officials de¬ 
tached from various departments to as¬ 
sure a liaison, and to form the personnel 
of the undersecrctaryship of state of the 
presidency of the cabinet. But within a 
few months the whole apparatus disap¬ 
peared, under Poincar(^’s prime minister¬ 
ship, for reasons of economy. 

If the arrangement disappeared, the 
need remained. In the wake of the anti¬ 
parliamentary storm of February, 1934, 
Doumergiie’s reform proposals included 
the establishment of services of coordina¬ 
tion for the prime minister. He said: ** 

You realize that I expect of a well-organized 
cabinet, with a president recognized by the 


^®Cf. Documents, Journal OfficieL 1921, p- 
339> Rapport, report of Minister of Foreign 
Affairs; I h. Barnier, Au Service dc la Lhuite 
Rublitfue (Paris, 1926). 

2® Henri Leyret, Le Prisident de la Repub- 
lique etc. (Paris, 1912), p. 148. 

21 Cf. Henri Charduri, op, cit., in Annales, 
p. 381 fl., and "Probiis,” L‘Organisation de In 
Dernocialie (Paris, 191K). 

22/.e 7>mp5, Octobei 5. 1934: radio speech. 


constitution at its head, possibilities of govern¬ 
mental action which do not exist today. In my 
proposal, the prime minister ought to be pro¬ 
vided with the assistance of a permanent, 
selected personnel above all, of small number, 
brought in from the great government depart¬ 
ments. Helped by tlicse scrvic'es, the prime 
minister could follow attentively the activity 
of every ministerial department and could see 
to it that the one did not burden the other, 
and that suggestions initiated, activities, and 
efforts, .should be coordinated for the common 
good. To the prime minister's office, besides 
the services of central statistics and the general 
sccrcrariat of the superior council of national 
defense, there will be attached the reorganized 
conseil national economique, 

Doumeig;ue’s general idea w'as carried 
out by an article of the French budget 
law for 1935,-“ followed by a decree car¬ 
rying it out.*^ The article merely pre¬ 
scribed: “I'he minister in chaise of the 
prime ministership shall have under his 
direction tite administrative services of 
the prime ministership.” The term used 
constantly is actually "presidency of the 
Council” and not “premier” or "prime 
ministership”—a term not unusual in 
French practice and designed to empha¬ 
size the organizing, chairmanship, func¬ 
tion of the prime minister. l*he secretariat 
or the offices of the prime minister, ac¬ 
cording to this decree, consisted of a 
small permanent staff of clerical and ad¬ 
ministrative officers, and in addition, a 
floating personnel not exceeding fifteen 
(later twenty-five) released from their own 
regular departments for the purpose for 
each prime minister in turn. From this 
floating personnel one was appointed sec¬ 
retary-general of the administrative serv¬ 
ices of the prime minister. It was open to 
the prime minister to choose persons from 
outside the government public services to 
be members of the floating personnel; M. 
Blum, for example, appointing a univer¬ 
sity teacher, two former deputies, and 
three journalists. 

The permanent nucleus of the prime 
minister's administrative services supplied 
him with material relative to the legis- 

23 Article 23, Loi des Finances, December 24. 
> 934 * 

Journal Officid, Febmaiy 2, i93(i. 


[63*] 



THE EXECUTIVE IN THE THIRD REPUBLIC 


lative activity of the Chambers, and took 
care of his correspondence and of the sec¬ 
retariat’s files and library. I'he floating 
personnel—organized deliberately on a 
non permanent basis for each prime min¬ 
ister, so that he might be able to choose 
those whose individual capacity, charac¬ 
ter. and personality he found agreeable— 
acted as his general staff or administrative 
“brains trust,** to whom he could devolve 
administrative missions, while they could 
relieve him of the burden of onerous high 
management duties and keep him linked 
with the various departments, as eyes and 
ears, and also as arms carrying out his 
directions. They received, sifted, settled, 
or passed on, as the case required, the 
importunities or the mere questions put 
by deputies and senators and members of 
the important public, coming direct to 
the prime minister or sent on by indi¬ 
vidual ministers to whom they were in the 
first place directed. Furthermore, the 
prime ministers used the floating secre¬ 
tariat as reports on specific problems. 

In addition to the secretariat as insti¬ 
tuted in 1935, the prime minister office 
had one or two parliamentary undersecre¬ 
taries. They relieved the prime minister 
of many of the political duties—such as 
reception of public delegations, and the 
fulfillment of errands and commissions 
concerned in the maintenance of a par¬ 
liamentary majority—^which could be 
sloughed off safely by the prime minister. 
Inevitably, he organized the agenda of the 
cabinet meetings. But neither he nor the 
secretariat kept or transmitted minutes, 
or performed the general supporting serv¬ 
ices to the cabinet as a whole, as the Brit¬ 
ish cabinet secretariat has done since 1916. 
Perhaps, in the nature of the shaky, short¬ 
lived, ill-matched, patchwork, coalition 
cabinets, that was and is impossible. 

The decree of 1936, organizing the ad¬ 
ministrative services of the prime min¬ 
ister's office, also subordinated certain 
special agencies of government under the 
direction of the prime minister, combin¬ 
ing their budgets in that of the prime 
minister’s office. These agencies were: the 
central services for Alsace-Ix>rraine. the 
general secretariat of the superior council 


of national defense, the national labor 
council, the national economic council 
and the central statistical office. 

In spite of this organization, which in 
itself was wise and sound, though not 
perfect; in spite of the fact that some 
ministers held the same office for many 
years, though intermittently; in spite of 
the fact that former ministers often con¬ 
tinued their activities in the parliamen- 
ary commissions—the French cabinet was 
mortally sick. It gained no strength from 
the newly established administrative serv¬ 
ices of the cabinet—a sick cabinet made 
them sick also.20 For the prime minister 
enjoyed no strength of his own: he could 
not be a good master while he remained 
the timorous slave of several parties. In 
addition, it w'as a steady custom for the 
prime minister to hold a departmental 
office, and by no means as a formal chief: 
over thirty prime ministers held the office 
of Foreign Secretary: over thirty that of 
Minister of the Interior; a dozen that of 
Minister of Justice. It has been exceed¬ 
ingly rare for a British prime minister to 
hold a departmental office: it is an excep¬ 
tion, like that of Ramsay MacDonald, 
whose vanity and messianic conviction 
that he could institute world peace im¬ 
pelled him for a time to hold the office of 
Foreign Secretary. As though the French 
prime minister had not occupation 
enough—or, had he, as prime minister 
alone, sufficient occupation? At any rate, 
he seems not to have been able to trust 
any other person to conduct foreign re¬ 
lations, or to govern the electoral and 
patronage-controlling offices, and the lo¬ 
cal-government supervising functions, of 
the Ministries of Justice and the Interior. 

Thus, the French cabinet system pos¬ 
sessed neither the party stability of the 
British government, nor the fixed term, 
if incomplete governing authority, of the 
American Presidency. 

The Third Republic made so brief and 
inglorious a resistance to the nazi on- 

3^0 For a fairly up-to-date account by a French 
life-long observer, see Joseph Barth6lemy, 
“La Pi^sidcnce du Conscil,** Revue d*Histotre 
Politique et Constitutionelle, January-March. 
* 937 * 
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slauglit of the late spring of 19-^0 because 
its political parties had shredded the na¬ 
tion, while the nation, considered as a 
mulriiude of individuals, had disinte¬ 
grated the parties. So much was this so, 
that firm and stalile government was not 
feasible. I'he permanent oflicials could 
not be controlled and directed, nor their 
actions appraised and corrected. No ener¬ 
getic masterful lead could be given them, 
because ministers were not in office long 
enough to get a grip on the departments, 
still less to disaiver and eradicate those 
who were disloyal to the democratic re¬ 
public. No one w^as in office long enough 
to care to conceive the orders that ought 
to be given to the civil and military arms 
of the state, to raise its welfare, and to 
defend it against the secular and brutal 
enemy across the Rhine.^® 

THK EXECUTIVE IN THE FOURTH REPUBLIC 

7 'iif. advent of the Fourth Republic seems 
to hav'C made no radical—perhaps no con¬ 
siderable-—difference in the situation, es- 

2®Cf. hf:fore the debacle: R. Poincar^, An 
Service de la France (Paris, 1926-33); A. Wenh, 
Destiny of France (London, 1937), and France 
and Munich (London, 193K); M. Belgion, 
News of the French (London, 1938); I). W. 
Brogan, France under the Republic, hSyo- 
7959 (New York, 1939). For both general 
critici.sm and .suggestions, more or less tech¬ 
nical, for reforms, see: L. Blum, La Hefoime 
(iouvernementnle (Paris, 1936); G. Suarez, 
liriand (Paris, 1938); Annules du Droit et des 
Sciences Politiques, 193.4, Nos. 2 and 3, sym¬ 
posium. “La R<^fornic de I’ttat”; R. Aron 
and A. Danclieu, La Revolution Neccssaire 
(Paris, 1935): Joseph Caillaiix et aL, La Re- 
forme de VPAat (Paris, 1936); M. Ordinaire, 
Le Revidon de la Constitution (Paris, 193^); 
J. Barth^dcmy, Valeur de la Liberie et I”Adap¬ 
tation de la R^publique (Paris, 1935); R. Capi- 
tant, Im Reforrne du Parle men lari.sme (Paris, 
« 934 )- 

27 Cf. after 1940: L. Levy, The Truth About 
France (London, 191.1): E. J. Bois, Truth on 
the Tmge.dy of France (London, 1942); 
“Pertinax.” The Gravediggers (New York, 
1944); Pierre Cot, Triumph of Treason (New 
York, 1944): P. Kcynaiid. I.a France a Sauv^ 
VEurope (Paris, 1947), 2 vols.; M. Rilict, Le 
Proc^.s de Riom (Paris, 1945); A. Michel (pub.), 
Pierre Laval, Le Proems (Paris, 1947); Gordon 
Vyrighl, The Reshaping of French Democracy 
(New York, 1948). 


pccially concerning the executive. It is 
true that all the resistance parties desired 
firm, swift government with the clear 
objective of social and political rcnew’al. 
It is also true that the Pdtainist reaction 
had placed the heaviest emphasis on defi¬ 
cient leadership as the decisive cause of 
the national disaster, and had substituted 
for the reign of the chambers the suprem¬ 
acy of a reactionary, irresponsible chief of 
state. But the French are a democratic 
people: and so France once again insists 
that the government sliall be conducted 
by the properly elected representatives 
of the people. In other words, France is 
again in the n^gime of political parties. 
General de Gaulle, President of the pro¬ 
visional government in Paris from No¬ 
vember 21, 1945, to the dale of his dis¬ 
gusted resignation on January 20, 1946, 
was (and is) an enemy of this system, and 
in several uncompromising speeches be¬ 
fore and after his resignation, proclaimed 
the need for government abox^e the rule 
of parties. Thus (Bayeux, June 16, 1946): 

It seems nccc.ssary to us that the Head of the 
Stale should be elected so as really to represent 
France and the French Union, that it should be 
his function to ensure the proper functioning 
of institutions above the parties and to make 
the permanent interests of the nation prevail 
in the midst of political cuntingrncies. It seems 
to us nece.s.sary that Parliament should be one. 
that is to .say, that it shall make laws and con¬ 
trol the government, but should not itself 
govern either directly or through intermedi¬ 
aries. This is an essential point, and implies 
that the executive power must not proceed 
from the legislative power, even indirectly. . . 
At a time when it is clear to all how the State 
is undermined hy the impotence and division 
of the parties, is it good to ordain that these 
parlies dispose at their will and without coun¬ 
ter-weight of all the powers of the Republic? 
When everybody oh.scrvcs the deplorable re¬ 
sults of Ministers being dependent on their 
parties, is it good to arrange for this system 
to become definitive? 

De Gaulle was repudiated, and re¬ 
signed. Did the people accept or reject his 
constitutional notions? They then seemed 
to be relieved. 7 'he Service de Snndages et 
Statistiques conducted a poll on this ques¬ 
tion on October 15, 1945. In favor of a 
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Strong presidential regime were 4G per 
cent; 39 per cent were against; and 15 
per cent expressed no opinion. But oi 
the extreme Lcli only 21 per tent were in 
favor; of the Left, per tent; of the 
Center, Gi per cent; of tlie Right, 81 per 
cent. Yet the numbers in the LeTt parties 
were so mudi greater than lliose on the 
Riglit and Right-Center. In September, 
194(1, 11 per cent polled favorably for de 
Gaulle’s betoining prime iiiinister; 30 per 
cent for his becoming Presid(‘nt of the 
Republic; 39 per cent that he should 
have no political function at all; 20 per 
cent “did not know." llie Coirimunists 
voted 80 per tent against his being in 
pcjliiics; the Socialists, 5.] per cent; the 
Left groups, 41 per cent; the M.R.P., 11 
per cent; and the Right, 5 per tent. 

It was in this period of torment and 
stress that the draft and the final consti¬ 
tutions were diaAvn up. The course of the 
discussion must be, in the imcre.sts of 
clarity, <|uotaLicin of the articles of the 
coristitiuiori (jf the Fourth Republic 
which concern the 1 ‘residcnt of the Re¬ 
public and the president of the Ccmncil 
of Ministers (or cabinet) and the cabinet, 
with a commentary on their significance, 
particularly in the light of the debates in 
the two separate commissions on the con- 
.stitution of the national constituent as¬ 
sembly and the debates in the assembly 
itself."” It is convenient to begin with the 
Presidency of the Republic, though any 
severance of this does vicdcnce to the in¬ 
tegration of the plan of the executive. 

President of the Republic. The Presi¬ 
dent of the Republic is dealt wdth chiefly 
in title V of the constitution. Article 29 
prescribes: 

The President of the Republic shall be elected 
by the Parliament. He shall be elccicd for 
seven years. He shall be eligible for re-election 
once only. 

The article means that the President is 
elected in a joint session of the two cham¬ 
bers. The M.R.P. and Right parties were 
insistent on election by both chambers. 

28 Seances de la Commission de la Constitu¬ 
tion: April 25. 191G, and October 2, 1946, 
referred to respectively as I and 11 . 


The Gommunisl party contended to the 
last for elect ion by the National Assembly 
only, their purpose being to have a simple 
and clear government by the unobscured 
will of the popular assembly. Some grouyis 
even suggested the addition of other 
bodies, regi(»n:d, municipal, and colonial, 
to the chambers as an electoral college. 
T heir j)urpose was similar to the j)urpose 
of the M.R.P.—to secure a Presidency of 
the Rej)ublic who would stand above 
parties, be strong in his own right, and 
be “the incarnation of the permanence of 
the Slate and the arbiter among par¬ 
ties.’* This idea, which, with the M.R.P., 
led to the attempt to build up a strong 
President with ample independent pow¬ 
ers, commended the provision that the 
President’s term should be longer than 
that of the chambers. Though one sug¬ 
gestion was that it should be six years, it 
w’as finally left ai the term in the former 
constitution. There were stated three al¬ 
ternative ways of choosing the President: 
by popular election, or ])y election by the 
Assembly, or by a special college. No one 
spoke in favor of the fiisi—the dicta¬ 
torial danger was too menacing, and the 
French were worried by the nefarious re¬ 
sults of the duality of the executive, as 
between president and cliariccfllor, in 
Weimar Germany.^^' The third alternative 
was too fantastic. The constitution makers 
reverted to the practice of the Third Re¬ 
public. 

However, two differences may be no¬ 
ticed. The Third Republic: required an 
absolute majority of votes for elcctiim. 
The new constitution says nothing about 
this. But it is understood that the old 
stipulation applies. However, the M.R.P. 
had attempted to raise the voting figure, 
and the rejected draft constitution actu¬ 
ally required a two-thirds majority—but 
this was when only the National As¬ 
sembly, not a bicameral scssicjti, was the 
electoral body. Furthermore, on the in¬ 
sistence of the Left, re-eligibility w^as al- 
low'cd "once only." One other point is 
worth mention. T he draft constitution re- 

Commission, Seances, p. 119. 
so Cf. Chap. 25 below. 
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quiied that voting for the President 
should be by open not secret ballot. The 
Third Republic had no stipulation re¬ 
garding this, but it practiced secret ballot. 
'J’he Communist and the Socialist parties 
were content to leave any such prescrip¬ 
tion out of the constitution altogether 
and leave it to the assemblies to decide on 
their own procedure. But the M.R.P. and 
the Radical-Socialists were eager for the 
express piovisioii of secrecy. The former, 
especially, re-espoused the secret ballot, 
on the ground that since they wanted a 
strong and independent Presidency, who 
would need cpialities of tact and diplo¬ 
macy and even of “international clair- 
voyant c” (surely a veiled reference to de 
Gaulle), he must not be a political ap¬ 
pointee and partisanship must not be 
stressed, which it would inevitably be if 
his electors voted openly. The general 
body of the constitutional committee pre¬ 
ferred open voting in order to emphasize 
the direct responsibility of members of 
the chamber. By a very narrow margin, 
the provision wltcther for open or secret 
ballot w’as left out of the constitution. 

'There is little point in reciting the 
various powers attributed to the President 
of the Republic, for the simple reason 
that article 38 requires that; 

Every act of the President of the Republic 
must be countersigned by the President of the 
Council of Ministers and by a Minister. 

This double countersignature signifies 
that the political responsibility for the 
acts are taken by those who so counter¬ 
sign. Since no countersignature is likely 
to be appended unless the counter signer 
is satisfied that the act is politically sound 
and defensible before the chambers, the 
real political will is not the President’s 
but the prime minister’s and the cabinet’s. 
In other words, the President of the Re¬ 
public is put into much the same status 
as his predecessors of the Third Republic 
and much in the political position of the 
Crown in. England. 

The Left parties were determined to 
avoid a split or dual executive which 
might cause a conflict of authority and 
obscure the true source of responsibility. 


This was by no means to the taste of the 
M.R.P. and the groups of the Right, who 
fought hard for an independent, forceful 
President and against a President who 
should be only “King log.” They fought, 
but lost, a battle against the Left parties, 
in favor 6f retaining the right of pariion 
in the Presidency—a sign of majesty. The 
Left parties preferred to put the right of 
pardon into the hands of a committee of 
the National Assembly—-especially the 
Communists, who saw the potential po¬ 
litical implications of some acts of pardon 
—and it was finally assigned to the Su¬ 
perior Council of the Judiciary and to 
the President. Against the strong opposi¬ 
tion of the Communist and Socialist par¬ 
ties, the M.R.P., threatening disruption 
of the triparty coalition of that time, won 
for the President of the Republic a poten¬ 
tial “suspensive veto” on laws coming 
from the chambers which was almost 
identical with that of the Third Repub¬ 
lic. For article 36, which requires the 
President to promulgate the laws within 
ten days of their receipt (or five in an 
emergency), permits him to ”ask that it 
be reconsidered by both chambers; this 
reconsideration may not be refused.” In 
vain did the other parties observe that if 
this required, like all other acts, the 
countersignature of the prime minister, it 
was stupid to establish the power; in 
vain, also, their reminder that the power 
had never been used throughout the 
Third RepublicI 

What is noteworthy is that the former 
powers of appointment to high offices and 
ambassadorships and so on (article 30) 
are now exerciscable "in the Council of 
Ministers,” and that the President has 
no longer the obligation of the execution 
of the laws, which obligation has been 
placed squarely on the shoulders of the 
prime minister. It is also noteworthy that 
he no longer, as before, has the “dispo¬ 
sition” of the armed forces, but, here, in¬ 
stead, simply presides over and orders the 
minutes kept of the superior council and 
the Committee of National Defense; he 
bears the title of commander-in-chief of 
the anned forces, but certainly without 
the implications which the title has for 
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the power of the United States President. 
He was refused the power to require the 
president of the Assembly to read mes¬ 
sages addressed to it (much desired by the 
M.R.P.) but was permitted only to ad¬ 
dress messages to it. No longer has he the 
right to negotiate and ratify treaties: but 
only the right to hr kept iiilorincd of the 
progre.; of international negotiation, and 
then to sign and ratify all treaties. 

On the other hand, the M.R.P. and the 
Right parties were able to put into the 
constitution an article (jja) not to be 
found in that of the Third Republic, 
namely: 

The President of the Republic shall preside 
over the Couiuil of Ministers. He shall order 
the iniiuitos of their itiectings to be recorded 
and sliall preserve them. 

On this subjcTt, protracted and heated 
debates occurred.*' We have already ob¬ 
served that it became the practice of the 
Third Republic to hold tw’o kinds of min¬ 
isterial meetings, the conseil dcs minislres 
and a conseil de cabinet. At the former 
the President of the Republic presided, 
and here were transacteci the most liigh 
acts of statesmanship, which certainly con¬ 
cerned and affected the political plans 
and prospects of the cabinet, but which 
rose above mere day-by-day political con¬ 
siderations. Such meetings gave the Presi¬ 
dent of the Republic the opportunity to 
throw in the influence which came from 
long tenure of office compared with the 
normal cabinet, and such brains and char¬ 
acter besides as the President possessed. 
But the cabinet meetings considered and 
took decisions on these questions also, and 
in addition were concerned with the prob¬ 
lems of leadership of the chambers, and 
the balance among the political parties. 
The M.R.P. were adamant on wTiting the 
President’s conventional status into the 
constitution. The party argued that the 
President of the Republic must preside 
over the cabinet if he was to keep in touch 
with the national affairs, and if he was to 
be, as they wished him to be, "charged 
with the permanent interests of the 

St^nnees, 1 , p. ixi If. 


French community." ** If he were of no 
political weight, they argued, then let him 
be elected in an entirely different way. 
The Communists W'cre particularly hos¬ 
tile to this provision: they wanted the 
President excluded from the cabinet al¬ 
together, not even present. But the M.R.P. 
argued that if he w'cre so excluded, it 
would be impossible for him to be the 
guardian of the constitution and of the 
bill of rights. And, indeed, as we have 
pointed out,** tlie President of the Re¬ 
public is president of the constitutional 
committee (article 91) w'hich determines 
whether the law's passed by the National 
Assembly involve amendnient of the con¬ 
stitution, and this includes the Preamble 
of Rights. T hough this argument did not 
satisfy the constitutional committee (it 
was rejected by 24 to 18 voles), neverthe¬ 
less the M.R.P. succeeded in making it a 
successful part of its case in the campaign 
of compromises. 

As for the establishment of minutes of 
these meetings—thai is. of the Council of 
Ministers, not the Cabinet Council—we 
have already drawn attention to the fact 
that such minutes were never hitherto 
kept. On this subject, an honest and patri¬ 
otic conservative leader, M. Louis Marin, 
said: 

'I'o the great scandal and shame of our coun¬ 
try, w’c aie the only nation which has never 
had minutes of (his kind. It was even forbid¬ 
den, out of a concern for respecting the coop¬ 
eration of ministers—that is to say, to stifle 
their responsibility—to lake notes during cab¬ 
inet meetings, on pain of being admonished. 
This method was still in application in 1939 
and 1940. 

Who will ever understand—when all assem¬ 
blies of any kind (I am not speaking of polit¬ 
ical bodies alone) are provided with councils 
of administrators and a council of directors 
and arrange for the taking of such accounts 
of the meetings as are necessary to fix respon¬ 
sibilities and to stimulate the directors and are 
necessary also from a practical point of view— 
how it could happen that in spite of so many 
projects of law and so many protestations, that 


Stances II, p. 121. 

88 Sec p. 154 above. 

Journal Uljic.vl, September 3, 1946, D^bats, 
P- 35 » 3 - 


[637] 



THE FRENCH CABINET 


there were never instinned minutes of the 
count ils of ininisicrs, liiat is to say, of a meet¬ 
ing of men bearing the heaviest responsibilities 
and having in their hands the destiny of the 
nation? 

Thus, the Fourth Republic has insti¬ 
tuted a President of tlie Republic hardly 
differing in total political character from 
that of the Third Republic. 

We turn now to the Council of Min¬ 
isters or cabinet, dealt with principally 
in title VI of the constitution. 

Prime Minister and Cabinet. The 
makers of this part of the constitution 
faced three problems, (i) They had to 
secure a prime minister with a status and 
authority above that of the unstable con¬ 
tract between the coalition parties that 
form the cabinet. (2) They needed to 
make of the cabinet itself more of a team 
than it had ever been under the Third 
Republic. They sought to secure the 
dejiendence of the cabinet on the Na¬ 
tional Assembly, collectively and individ¬ 
ually, and yet to avoid the ministerial in¬ 
stability which had cursed the previous 
r< 5 gime. 

Article 45 set out with due form the 
procedure for the appointment of prime 
minister and cabinet. Whether at the be¬ 
ginning of a parliament or after a crisis, 
the president of the council is **desig- 
natccl’* by the President of the Republic. 
It was formally decided not to call the 
"prime minister’* by that name or merely 
by the name of "president of the council," 
but to use the name of ‘'president of the 
council of ministers." (Yet hencefor¬ 
ward, "president of the council" is here 
used alternately with "prime minister" 
or "premier.") After the designation of 
the prime minister, he submits his pro¬ 
gram and the policy of the cabinet he in¬ 
tends yet to constitute. If the Assembly sig¬ 
nifies iu acceptance, he then proceeds to 
collect his ministers and submits himself 
and them to the Assembly. When all to¬ 
gether have received a vote of confidence 
by a roll-call vote and an absolute major¬ 
ity of the deputies, the President of the 
Republic signifies their formal appoint- 

»» Stances, I, p. 98. 


ment. The constitution actually puls this 
in a negative form, saying that prime min¬ 
ister and cabinet may not be formally 
appointed until this vote of confidence is 
obtained. 

This arrangement came to be known 
during the debates as "the double investi¬ 
ture," and the word "investiture** was 
even desired by the M.R.P. as a symbol of 
the appointing authority of—the Presi¬ 
dent of the RepublicI 

'i he “double investiture” resulted from 
a compromise betw-een those—especially 
the Radical-Socialists led by M. Herriot, 
the veteran cabinet-builder—who w'anted 
a return to the procedure of the Third 
Republic, and those who wanted some¬ 
thing else, 'llie latter was an amalgam 
of the M.R.P. and the Left, who wanted 
a clearly discernible well-endowed leader 
of a team. They wanted the first discus¬ 
sion and vote by the Assembly when the 
prime minister-designate individually 
came before it, to be on his policy. That 
is to say, the leader and the policy were to 
be prior to the formation of the cabinet; 
unity would precede coalition; the As¬ 
sembly would have created unity first. 
This idea went along with the M.R.P.’s 
hope (w'hith proved vain) that the Pres¬ 
ident of the Republic would have a strong 
hand in the choice of prime minister. The 
two together would have made a strong 
executive. It must be remembered that at 
this time the M.R.P. was largely a party 
of de Gaulle and was attempting to make 
a constitution to his liking, but it also 
manifested and still docs manifest a sense 
of the unity of the nation and therefore 
advocates the strength of its central insti¬ 
tutions as transcending the diversity of 
social groups within the nation. 

It would have been possible to elect the 
prime minister and cabinet in the Na¬ 
tional Assembly. The Right-wing groups 
were horrified that this would make the 
prime minister the "assembly's messenger- 
boy.** The Communist parly showed a 

8«Ii operates unless **force majeure prevents 
the national assembly from meeting,^' a pro¬ 
viso designed originally to meet the case of an 
enemy’s occupation of the country, but later 
extended to any forceful obstruction. 
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stnmg inclination for this. The Socialist 
party harked back rather to the procedure 
of the Third Republic, though it did not 
side ^vilh the M.R.P. by any means. In¬ 
deed, in y>ursuit of the Communists* pol¬ 
icy of weakening the executive (wdiich the 
Coiniiiunists knew they could not capture 
for themselves, but which, if ever they 
obtained a majority in the Assembly, they 
could always elect or dominate), the first 
and rejected draft of the constitution ac¬ 
tually prescribed in article 73 that. “The 
national assembly elects the president of 
the council of ministers at the beginning 
of each legislative term by open ballot 
and an absolute majority of the deputies.** 
And so also for the filling of vacancies by 
death, resignation, or otherwise. This 
method would have weakened the Presi¬ 
dent of the Republic by permitting him 
only the presentation of candidates to 
the Assembly. It might also, as was 
fK>inied out, have caused protracted de¬ 
lays in the election of the executive—an 
eventuality which was emphasized by 
those with a knowdedge of the working of 
the Prussian government in the Weimar 
period. 

The opposition of M. Herriot and his 
friends to the double inve.stiture was 
based on a commcm-seiise judgment of 
what was most likely to happen in the fu¬ 
ture. They argued that it was more prac¬ 
tical to vote on the whole cabinet than on 
the prime minister alone, since he would 
never be able to keep the promises he 
made to the Assembly without the co¬ 
operation of the ministers he had yet to 
seek and appoint, and they could hardly 
be expected to accept office entirely on 
his unqualified personal terms. He would 
later be put in the position of being 
judged on what he had promised: but 
less notice might be taken of his predica¬ 
ment in considering what he was able to 
do with his colleagues. The two steps 
seemed also to open the way to decays. 
The Communist party spurned any return 
to a situation in which the president of 
the republic would actually appoint 
prime ministers while knowing that their 
cabinets would fail or that they would 
not even be able to gather a cabinet to¬ 


gether, in order by his astuteness to bring 
in the man he himself wanted when the 
others had been proved failures. The 
Cominiinisls quibbled long over the right 
word to use, w'hcther “appoints” or “des¬ 
ignates." in order to reduce the president 
of the republic’s role to its weakest terms, 
and so strengthen the dominion of the 
assembly, or, in their own language, the 
“people’s will.” The Socialist party—re- 
meiiibcring, without doubt, the designa¬ 
tion of Pelaiii and Laval to the highest 
positions in the state at the capitulation, 
indeed Pdtain's signature of capitulation 
before he appeared in the Chamber— 
insisted above all that the prime minister- 
dcsi[^natc obtained no political authority 
from the president of the republic, that 
he remained designate only until the na¬ 
tional assembly had spoken its will. 

The suggestion of the commission of 
the constitution carried the day: to sever 
the general polity of the prime minister 
from that of the cabinet, and to set the 
prime minister above the “contract be¬ 
tween parties,” in order to give him the 
extra authority which comes of his own 
individual and prior acceptance by the 
assembly. The commission made every 
effort to build up the distinct authority 
and responsibility of the prime minister, 
or, as the Socialists put it, "to organize 
the function of prime minister.*’ Mani¬ 
festly, the strength and mentality of the 
parlies must decide whether this wdll be 
of any practical value. For, as the commis¬ 
sion itself recognized, no man would ac¬ 
cept designation as prime minister with¬ 
out having previously taken soundings on 
whether he would thereafter be able to 
find a viable cabinet. And, of course, what 
he later was able to achieve would depend 
on baii^ains already struck. Events since 
the beginning of the operation of the new 
constitution have shown a reversion to 
Third Republic type. Yet it was worth 
tr)'ing. The student will observe the at¬ 
tempt to arrive at the practical predomi¬ 
nance enjoyed by the prime minister in 
the British cabinet system —primus inter 
pares (much quoted, and the Latin tags 
descriptive of his standing disparaged)-— 
and the predominance of the Reichs- 
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kanzlcr in the Weimar German consti¬ 
tution. The nnitv, the strength, the sta¬ 
bility. and the leadership of the executive 
as social, economic, and moral pivot was 
craved by all parties, except the Com¬ 
munist, which preferred the centrality of 
the legislature—the supreme soviet, and 
spurned anything in the nature of a sep¬ 
aration of powers. 

It is not of subsidiary importance that 
the authorization of the prime minister’s 
and cabinet's appointment is founded on 
an absolute majoriiY of all the de[>iitics, 
on a roll-call vote. This is far removed 
from the excited pluralities, with furtive 
abstentions which left everybody guessing, 
of the Third Republic. The article has 
placed more open responsibility on the 
deputies and the parties: it may work 
valuably. 

The ministers so chosen, after formal 
appointment by a decree of the Presi¬ 
dent of the Republic, are (according to 
article 48) responsible "collectively to the 
National Assembly lor the general policy 
of the cabinet and individually for their 
personal actions." They arc not respon¬ 
sible to the Council of the Republic. 

The constitution makers were anxious 
that incompetent ministers should be re¬ 
lieved of office, but it was difficult to put 
this in a form w'hich did not involve the 
downfall of a cabinet. The difficulty was 
the greater as all parties were anxious to 
institute arrangements to strengthen the 
position of the cabinet as a whole against 
the will of the excited and tempestuous 
Assembly. Some suggestion was made that 
it might be possible to draft the consti¬ 
tution in such a way as to leave it open 
to the Assembly to censure a minister 
without destroying the cabinet. The diffi¬ 
culties are plain: the minister is pre¬ 
sumably carrying out the policy of the 
prime minister. He may carry out a whole 
party with him in his troubles. And what 
would occur if a prime minister insisted 
on retaining a minister who had been 
censured? The common sense of the prob¬ 
lem tvas to leave it to the prime minister 
to handle his ministers as the political 
situation required in his own discretion, 
based on judgment of the Assembly’s 


wishes and the balance of power among 
the parties. 

We now turn to the problem of bring¬ 
ing responsibility home to the cabinet as 
a whole. The problem was to assure the 
cabinet of a reasonable tenure of office, 
and yet to assure responsiveness to the 
will of the Assembly. I'he solution re¬ 
volved around votes of confidence and 
censure in the Assembly, and. on the 
other hand, the power of dissolution 
vested, under conditions, in the cabinet. 

Article 49 declares; 

A question of confidence may not be put ex¬ 
cept after discussion by the council of min¬ 
isters; it can he put only by the president of 
the council. 

The vote on a question of confidence may 
not be taken until one full day after it has 
been put before the assomhly. It shall be 
taken by roll call. 

The cabinet may not be refused a vote of 
confidence exc;ej)t by an absolute majority of 
the deputies in the assembly. 

Refusal to give such a vote shall aiuomatic- 
ally result in the collective resignation of ilie 
cabinet. 

It will he noticed that the prime min¬ 
ister is given some predominance, in that 
no other minister can raise the question 
of confidence before cabinet or A.ssembly, 
which, according to the debates in the 
constitutional committees, they might 
well do in a state of excitement. The pur¬ 
pose was to introduce more deliberate¬ 
ness in critical situations, and to make 
the cabinet a team under the prime min- 
jstcr,®^ The one day’s delay before the 
debate is, as it was recalled in the con¬ 
stitutional committee, to avoid the upset 
of a cabinet in "the fever of an all-night 
sitting." 

The deputies are put into reins by 
being confronted with responsibility. For 
they cannot wreak their will on a cabinet 
so easily as in the Third Republic, where 
to overturn a cabinet a plurality of votes 

3 " Cf. Andrd Philip, Debais, September 6, 
1946, p, 3556; “The government ought only 
to put the question of confidence rarely; alter 
cabinet deliberation, when everyone lias ma¬ 
turely reflected and the prime minister has 
assumed the responsibility.*’ 
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in the Assembly was enough, and when, 
therefore, as happened not infrequently, 
deputies undermined a government by 
abstention from voting. There may still 
be abstentions, but the government is se¬ 
cure unless more than fifty per cent of 
the deputies declare themselves openly 
and positively against the govcrnmcnt.s8 
Much debate occurred over the well- 
used practice of the governments of the 
Third Republic which frequently put the 
question of confidence in their efforts to 
rally the members of the parties forming 
the government’s coalition. It was asked 
whether the newly instituted procedure 
could be effective. For it was pointed out 
that the whisper could be sent circulating 
round the corridors that the cabinet was 
about to resign if obstructed. What the 
M.R.P. wanted was that the government 
should be stable: but the Communist 
party, and in a rather lesser measure the 
Socialist, w'as hostile to a cabinet which 
would be able to threaten the Assembly 
with a crisis, especially as the cabinet was 
to receive a powder of dissolution. 

We now turn to the Assembly’s initia¬ 
tive in the overturn of a government. 
Article 50 says: 

ss An ilhis(taiit)n of the operation of the con¬ 
stitution may be offered. On September 5, 
1947, the Ramadier cabinet received a vote of 
confidence of 292 for and 254 against, with 54 
alistentions. It was reported that the Prime 
Minister offered his resignation to President 
Vincent Auriol, and that the latter refused it, 
contending that it would be contrary to the 
constitution unless the Assembly had shown 
by a clear vote that it wished the government 
to resign. Then, on November 9, 1947, after 
Ixring prime minister since January 21, 1947, 
M. Ramadier resigned, as his majority was not 
large enough, in his opinion, to support the 
consideralile economic reform measures 
needed, and to face the steady succession of 
strikes. M. Blum appeared before the Assem¬ 
bly the next day, but he did not gel the abso¬ 
lute majority of voles—he obtained votes 
whereas he needed 309: 277 votes were cast 
against him. M. Robert Schuman appeared 
two days later, and obtained a vote of con¬ 
fidence of 412 votes against 184; the Assem¬ 
bly rallied to him, with the exception of the 
Communists. 

See, for a survey of recent practice, C. A. 
Colliar, 'T,a Pratique dc la Question de Con- 
fiance sous la IV R^pul)li(|ue,” Revue tin 
Droit Publique, April-junc, 1948, p. 220 ff. 

re-i 


Passage of a motion of censure by the national 
assembly shall automatically result in the col¬ 
lective resignation of the caliinei. 

The vote on such a motion cannot be taken 
until one full day after it has been made. It 
must he taken by roll call. 

A iiiotiuii of censiue may be adopted only 
by an absolute majority oi ilie deputies in tlic 
assembly. 

This is article 49—on the cabinct’s right 
to seek a vote of confidence, and so brow¬ 
beat the Assembly—in reverse. It also in¬ 
stitutes more responsibility in the Assem¬ 
bly’s procedure than formerly existed. 

'The full import of the procedure re¬ 
garding votes of confidence and of cen¬ 
sure emerges from the constitutional pro¬ 
vision of the power of dissolution—for 
this gives a sanction to the government’s 
threats to resign. The constitution says: 

If in the course of an eighteen-month period 
two ministerial crises occur under the condi¬ 
tions set forth in Article 49 and 50, the coun¬ 
cil of ministers, with the concurrence of the 
president of the Assembly, may decide to dis¬ 
solve the national assembly. Dissoliiiion shall 
be proclaimed by a decree of the prcsidciu of 
the republic in accordance with such dec ision. 

The provisions of the preceding j>aragiaph 
may not be ap{>lied before tlie cxpiiaiion of 
the first eighteen iiionilis of the legislaiurc. 

The cabinet has thus a recourse against 
the caprice of the Assembly: more, the 
right of dissolution was supported by So¬ 
cialists and Radical-Socialists and the 
M.R.P. and parties of the Right—three 
quarters of the Assembly—because it was 
recognized that dissonance might well 
arise between the will of the Assembly 
and that of the government and that of 
the nation. The nation would be arbiter. 
This was not pleasing to the Communists, 
who wanted nothing of dissolution, con¬ 
tending that its threat would reduce the 
deputies to ser\'ility. They were afraid of 
executive strength. T hey even preferred 
silence in the constitution on the pro¬ 
cedure of votes of confidence. Whereas 
the Socialists recommended dissolutions 
as a remedy for the insensitivity produced 
by proportional representation, the Com¬ 
munists expressed the traditional fear of 
plebiscites. 

'] 
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The question then was how to iinple- 
mcni iiinl yet limit the cahinct s right of 
dissolution. The M.R.P, was prepared to 
institute no liniitaiion at all: to leave it 
to the (iiliinet to challenge the Assembly 
whenever it thought proper, and ii nctes- 
siiry to take the Cjuarrel to the country. 
This was strongly oj)poscd by M. i*icire 
Cot (at one time raftjwrtcur of the com- 
inittec on the constitution, and a Left¬ 
winger) with the sensible toiiientioii that 
if tin’s happened, France wouki supplant 
a system of ministerial crises with crises 
ot government, that successive dissolu¬ 
tions w'(iuld overthrow, perhai)s, the con¬ 
stitution itself. He and others pointed 
out the inconclusivencss of the frequent 
dissolutions under the Weimar constitu¬ 
tion. and the exacerbation and public in¬ 
stability they caused. If in Britain the 
right of dissolutiem was not limited by 
any ronsiiiutional provision, the stability 
of British politics must be borne in mind 
compared with the volatile French tem¬ 
perament.'*** Then the M.R.P. was per¬ 
suaded at least to allow a closed season on 
dissolutions—say, the first six months 
after election, during which the Assembly 
might find its center of gravity, its equi¬ 
librium. The Socialists proposed this 
clo.sed season. The Cornmunisls proposed 
a lirnilution of dissolution by allowing it 
only after three crises (rejections of votes 
of confidence or passage of votes of cen¬ 
sure) in two years. The M.R.P. countered 
with "two crises in two yeans." From the 
chairman of the constitutional committee 
the idea of an eighteen-month season em¬ 
anated. Pierre (]ot pleaded for a longish 
tenure of parliaments: there was already 
a moral crisis, there would be an eco¬ 
nomic and a monetary crisis—^France must 
beware of adding a political one: *Tf 
short governments are bad, short parlia¬ 
ments are worse!” 

Article 51 represented another compro- 


39 Srances, II, p. 71: “English procedure, 
which consists in dissolving the Coirimons in 
case of mitiisteiial crisis, cannot be applied 
in France, where temperaments and mores are 
different, and where the same traditions of 
political stability or party organization do not 
exist." 


mise. The Communists did not like it: 
the M.R.P. was adamant for the right of 
dissolution. The Socialists w'ere worried, 
as were tlie Radical-Socialists, about the 
freedom of the Assembly to conduct its 
deliberations without being intimidated 
by the government's threat of resignation. 
The Comniimists persistently pointed to 
the fact that a cabinet can, at times pro¬ 
pitious to it, ma/ieuver a first and a sec¬ 
ond crisis—they seemed actitely to fear be¬ 
ing sent to the country for an election 
campaign. The Socialists saw value iu dis¬ 
solution and an appeal to the country, 
since dissolution would come at irregular 
inicTvals and would sulbmit a crucial 
question of policy to the nation. The 
Radical-Socialisis had even proposed tliat 
the second chamber be compulsorily con¬ 
sulted as a condition of dissolution! 

Thus, the prcKess of menacing the As¬ 
sembly to oljtain a crisis is pegulated; the 
process of ihrow'ing a government out is 
regulated. Therefore the rude freedom of 
a government to dissolve is restrained. 
Noihing can stop a government from re¬ 
signing if it wants to do so; but a resig¬ 
nation, on considered policy or out of 
personal ambitions or caprice, does not 
count as one of the crimes which provide 
a qualification for dissolution. On tlie 
other hand, the As.seinbly has something 
to risk whenever it provokes the govern¬ 
ment to a point where it asks for a vote 
of confidence. For if the vote is given, it 
strengthens the government and humili¬ 
ates the opposition groups; while if it is 
denied, a dissolution may occur, and the 
opposition may be punished by the elec¬ 
torate. The power of dissolution cer¬ 
tainly compels the Assembly to look out¬ 
ward to the people, and be sure that their 
opposition is not factitious and popu¬ 
larly unjustifiable. 

Thus the Assembly and the government 
have a free hand in the first eighteen 
months of a legi.slature. After the lapse 
of this time, when two ministerial cri.scs 
have been suffered in any eighteen-month 
period, a dissolution may occur. The As¬ 
sembly can be irresponsible, if it wants 
to be, for a year and a half; after that, if 
it sins, its sins may be its downfall. The 
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government, on the other hand, is at the 
Assembly’s mercy for a year and a half: 
after that, if it is clever, it might enjoy 
as much as a year and a half of power. 
For if it suffered one ministerial crisis, its 
enemies must ask themselves who is likely 
to be in power after them to enjoy the 
power of dissolution which will come after 
the ^xt, the second, crisis—and this must 
surely give them pause about the first. 
Some argued that as the government that 
dissolves ceases to hold office (as shown 
below), dissolution would be used cau¬ 
tiously, il at all. 

Few governments fell as a result of 
the use of the “vote of confidence" ar¬ 
ticles: none has been in a position to 
threaten dissolution, possibly because no 
group, except the dc Gaullistes, have ex¬ 
pected to gain by dissolution. But, if we 
omit dc Gaulle’s two preinierships cover¬ 
ing September ii, 1944, to January 20, 
1946, there have })ecii seven premiers since 
that date, including the latevSt, the Rad¬ 
ical-Socialist Henri Qiieville, cabinet. All 
resigned in the old-fashioned way. 

T’his leaves open the question: Who 
governs during the elections after a disso¬ 
lution? Some made the egregious sugges¬ 
tion that the presidents of the parlia¬ 
mentary commissions should do so. Most 
denied the right of the dissolving govern¬ 
ment to be tlie interim government, for 
there is tremendous fear in France that 
those who control the government (and 
especially the Ministry of the Interior) 
control the elections—especially, they ar¬ 
gued, in a time when radio propaganda 
has become of such influence. The So¬ 
cialist spokesman on this subject de¬ 
clared: 

In my opinion, the exercise of power between 
the dissolution and the elections must simul¬ 
taneously offer the guarantees of impartiality 
and of being automatic. 

From the first point of view, it seems to me a 
delicate matter to keep in office a government 
which dissolved, because by this very fact, it 
has taken sides against the assembly. It ought 
to he replaced by a neutral government, not 
liable in any way to suspicion of partiality. 

From the second point of view, it seems im- 

Stances, II, p. 77, 


possible to proceed to the designation of a new 
government, because it might happen that the 
assembly would nut facilitate this, which 
would obstruct the mechanism of dissolution. 

It is perforce necessary to resort to an in¬ 
terim governnieni. 

In the British system, the dissolving 
government remains in power until the 
results of the elections are known; or it 
may happen that a government wiiich has 
resigned gives w’ay to one which takes over 
from it, and this in turn conducts the 
government during the election period. 
But this implies that all panics tiiisi the 
governmciu not to manipulate tlie elec¬ 
tions in its favor. 

The M.R.P. and the parties of ilie Right 
opposed interim government by tlie As¬ 
sembly itself. But the M.R.P. accepted the 
idea of all parties in the Assembly having 
a right to participate in the interim (or, 
using the Anglo-Saxon phrase, the “care¬ 
taker") government. But, as a price for 
this concession, it warned the President of 
the Republic to be at its head! 'This was 
firmly rejected by all other parties. I'hcn 
the question was: Who should head the 
caretaker government? It was agreed that 
it could not be the dissolving prime min¬ 
ister. I'his left only one other “national" 
possibility: the president of the National 
Assembly. This sc^lutioii w'as accepted by 
the Socialist and the Communist parties 
and the Radical-Socialists, but resisted by 
the M.R.P. and the Right groups. The 
former gained a victory. Tlie consecjuence 
was article 52 of the constitution, which 
runs: 

In case of dissolution, the cabinet, with the 
exception of the prime minister and the min¬ 
ister of the interior, shall remain in office to 
tran.sact current business. 

The president of the republic shall appoint 
the president of the national a.sscmbly to be 
the president of the council of ministers. The 
president of the council of ministers shall ap¬ 
point the new minister of the interior with the 
approval of the secretariat of the national as¬ 
sembly. He .shall appoint as ministers of state, 
members of party groups not represented in 
the government. 

General elections shall take place not less 
than twenty and not more than thirty days 
after the dissolution. 
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Thi national asscrnibly shall ctnncnc by 
jighf « ri the third 'J'hursriay after its clerfion. 

The discerning reader will notice the 
importance, therefore, of the composi- 
tion of the secretariat of the Assenibly.*** 
He will also notice that article 52 on the 
exercise of the right of dissolution requires 
v\re go\a\\T«vt\\V VO oW\\\ vhc concunciicc 
0/ the president of the .Assembly! This is 
to give extraordinary power to the pre¬ 
siding^ officer of the iegislamre and must 
lead to all sorts of fxilitically tricky prob¬ 
lems. Jt certainly stimulates the fight for 
the presidency of the legislature: it is 
bound to check the use of dissolution. 

*954* however, the constitution was 
amended: it liecame no longer necessary 
for the Premier to resign and to give w'ay 
to (he President of the Assembly; the fear 
that the Government may, in circum¬ 
stances of this kind, fall fortuitously in the 
hands of the communists was the main rea¬ 
son for the change. Later, in 195^,, t wo gov¬ 
ernments, those of MM. Mendcs-France 
and Faurc, fell within eighteen months 
according to the prescribed procedure of 
the vote of confidence, M. Faure was thus 
empow^cred to use the weapon of dissolu¬ 
tion, and although it was thought that the 
precedent of 1877 would prevent him from 
using it, he boldly decided to dissolve the 
Assembly in December 1955. 

It only remains to add several other 
stipulations of the constitution to com¬ 
plete the picture of the executive under 
the Fourth Republic, 

As we have already mentioned, the 
prime minister is vested with (he powx*r to 
ensure the execution of the laws: with 
the power of apfKiintment to all civil 
and military offices (with certain excep¬ 
tions): with the direction of the armed 
forces and the coordination of measures 
necessary for national defense. These acts 
require the countersignature of the ap¬ 
propriate ministers. Ministers have access 
to both chambers and their committees, 
and have the right to be heard whenever 
they request it. The prime minister may 
delegate his powers to a minister. In the 
event of the vacation of his office by death 
or otherwise, the cabinet appoints one of 
its membership to act as prime minister 
temporarily. 

On the whole, the constitutional assem¬ 
bly acted wisely in all these provision.s. It 


did the best that thought could propound, 
and that the equilibrium of parties could 
allow, to repair the mischiefs of the exec¬ 
utive under the Third Republic. 

Procedure and Serretatiat of the Cabi¬ 
net under the Fourth Republic, The pro¬ 
cedure and organization of the cabinet 
arc founded on rules adopted by tue 
Council of Mini.siers itself in .April, 1947,^* 
but this is based on the re-adoption of the 
secretariat arrangements instituted in 
1936 and operating to 19.^0. The prime 
minister has his own Secretary of State; 
the Camncil of Ministers has its .secretariat 
much as before. 

The “secTeiariat-gencral to the govern¬ 
ment,” the body of permanent officials, 
prepares the agenda of meetings, whether 
of C.ouncil of Ministers or Council of the 
Cabinet, conferring with the President 
of the Rcqmblic and the prime minister. 
Ihe receipt of communications from the 
public and from the various ministers is 
regulated as to the interval preceding sub- 
mi.ssion to the meetings. I'he convention 
of .secrecy of the British cabinet appears 
in the French rules in writing: 

Secrecy of the dcliberatiotis constiLutes a 
state obligation which engages the honor of 
all present at meetings of the t:f>uncil of min¬ 
isters. 

The secretariat keeps minutes of the meet¬ 
ings which are submitted for approval to 
the prime minister and then signed by 
the President of the Republic and pre¬ 
served in his archives. In order to main¬ 
tain coherence among the various depart¬ 
ments, various laws and regulations pro¬ 
vide for interdepartmental committees, 
conferences, and commissions, rather like 
the system of cabinet committees in Brit¬ 
tain but in France more formalized in 
legal and regulatory texts. But these need 
integration with the work of the cabinet. 
When any of these is unable to secure 
agreement on the matters within its com- 
peience—whether a report for the cabi¬ 
net, or the draft of a decree to be made 
under its authority—the prime minister 
presides over a meeting of the ministers 
and, where necessary, of their departmen- 


<2 Heglement inUrieur des trauvaux du gouv- 
ernement, avril 23,75147, notes documentaires 
et Etudes, No. 60^, Serie francaise CXXXJ; 
following D^crets, July 25. 1945. and Septem¬ 
ber 1 and 29, 1946. 
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ta] chiefs. The secretariat of the cabinet 
organizes and serves these special confer¬ 
ences also. The secretariat receives from 
the various ministers copies of all the vari¬ 
ous rules and regulations, circulars, and 
instructions of a general order 'which they 
establish for the application of the gov¬ 
ernment’s decisions. 

The secretariat is in charge of the pro¬ 
cedure for the preparation of laws. It re¬ 
ceives all the documents and information 
and correspondence concerning a proje*!^ 
proposed by one or more ministers and 
elalxtratcd by conferences or other com¬ 
munications between them. This goes to 
the prime minister and to the Conseil 
d'£tai for its advice, and tlieii is circu¬ 
lated together with the Couseil d'fAaVs 
report to all cabinet ministers and to the 
President of the Republic. There follows 
a further stage of consultations among all 
concerned, assisted by the secretariat. 

At this point the integration with the 
Economic Council or tlic Assembly of the 
French Union occurs. It is now decided at 
what point of time and in wluit form the 
advice of these bodies shall be sought. 
When this arrives, in a period fixed by 
the cabinet, the secretariat circulates it 
to those concerned. On discussion of proj¬ 
ects by the National Assembly, whether 
introduced by the government or by the 
deputies, the secretariat watches the stages 
and keeps the ministers concerned in¬ 
formed and alert; and when the law is 
passed and to be promulgated, the secre¬ 
tariat is in charge of the routine for 
securing the countersignatures of the 
President of the Republic and the min¬ 
isters concerned. A rather similar process 
of vigilance, notice, stages of discussion, 
and registration, occurs for decrees of 
various kinds, and the secretariat also 
takes care of transmission for publication 
in the Journal OfficieL 

A weakness still exists in administrative 
coordination in that there is no counter¬ 
part to the British permanent undersec- 
retarieSf but rather the several bureau 
chiefs at the head of parts of the depart¬ 


ment. The British system was rejected by 
the constituent assembly.'*’* 

Thus, the prime minister, or in official 
parlance, the president of the Council of 
Ministers, conducts the government of the 
French nation, set in the midst of a fairly 
well organized scries of agencies, auxiliary 
to him and his cabinet. He is responsible 
for the main lines of governmental policy. 
He has his own immediate personal po¬ 
litical assistants in his office as prime min¬ 
ister. His ministers share responsibility 
with him, but mu with the measured and 
assured solidarity of the ministers in the 
British cabinet. They have the assistance, 
over and above their departmental offi¬ 
cials, of that special characteristic of 
French administration, consultative coun¬ 
cils, often several connected with each de¬ 
partment. Drawing them all together, as a 
unit, is the prime minister, and helping 
him in this process to attain some view 
of what is to be done, why it is to be done, 
and what means are to be depended on 
once the decisions have been taken, is the 
scxTctaiiat of the government. This links 
the cabinet and the individual ministers 

^•»M. Jaccjues Harcl(>u.\: cf. liis La franre dr 
Drrnain (Paris, papers edited for the 

(lomitr Techriifftic pour In Rrformr dr VEtat. 
Representing the Republican peasant and 
social group, and himself a professor of law, 
he proposed i(» limit the number of cabinet 
ministers to ten, in the constitution. He also 
recommended the institution of departmental 
permanent undersecretaries, saying: “The 
minister assures coniuci with opinion and 
liaison w'iih parliaiiieiit. The secretaiy'-gcneral 
assures contact with traditions and liaison 
with the departmental sections. The ministers 
represents evolution; the .secretary general, 
continiiitv. I’he minister talks, the :iccretary- 
general writes. I’he minister passes; the 
secretary-general remains. One, that is, the 
minister, commands; the other, that is, the 
secretary-general, executes." The M.R.P. re¬ 
porter of the draft con^stitiition did not meet 
the argument, bur explained that he was pro¬ 
foundly convinced that "departments must 
not t)c administered by technicians, but on 
the contrary, by men of profound general 
culture, not having suffered professional de¬ 
formation and, yet capable of discerning and 
sedving the problems of our own time." Cf. 
Journal Offidrl, Dehats, September 5, 1946, 
pp. 35 * 6 - 7 . 
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with the four assemblies which constitute 
I he representacivc fiodies in the Fourth 
RepuhJic’s constitution; namely (i) the 
National Assembly, which is will-deter¬ 
mining, (2) the Council of the Republic, 
which plays a minor part in the formation 
of the sovereign law-making will, (3) the 
Economic Council, which is consultative 
and based on the functional groupings of 
the nation, and (4) the assembly of the 
French Cnion, designed to give a consul¬ 
tative voice to the overseas possessions on 
matters concerning the whole empire. 

Again, the prime minister and the cab¬ 
inet are linked to the sp>ecific economic 
planning machinery provided to imple¬ 
ment the Monnet Plan broadly as fol¬ 
lows. The decree of January 3, 1946, 
created a “council of a plan of moderniza¬ 
tion and equipment.” It prescribed the 
powers to be exercised by a commissioner- 
general for the Plan. The council was es¬ 
tablished as a subordinate of the pres¬ 
idency of the Council of Ministers. The 
objects of the Plan were to increase pro¬ 
duction, foster investment in the basic 
utilities and equipment of the nation, de¬ 
velop the standard of living, make good 
the devastation caused to the nation’s pro¬ 
duction capacity, and promote full em¬ 
ployment. The council of the Plan is com¬ 
posed of the prime minister and ten min¬ 
isters at the head of the principal depart¬ 
ments concerned with the economy and 
reconstruction, including the Minister of 
Foreign Affairs, and, in addition, the Com¬ 
missioner-General for German and Aus¬ 
trian affairs and the Commissioner-Gen¬ 
eral of the Plan. The prime minister and 
the Minister of National Economy ap¬ 
point twelve or fourteen other members, 
chosen for their special competence. 
Under the prime minister, the Commis¬ 
sioner-General has his own staff. He acts 
as the permanent delegate of the prime 
minister in all departments for the pur¬ 
pose of establishing the Plan. He is a 
member of the economic committee, of the 
interministerial committees on German 
and Austrian affairs, of the National Eco¬ 


nomic Council, and of the National Coun¬ 
cil of Credit. He may pursue whatever 
inquiries he finds necessary in any depart¬ 
ments of the government and may secure 
their cooperation. All agencies of the pub¬ 
lic administration are ordered to give him 
the information he requires for the estab¬ 
lishment of a comprehensive budget of 
the national economic situation, while 
the departments concerned with the na¬ 
tional economy must communicate to him 
their various plans and proceedings. Thus 
assisted, he is further helped by many 
consultative committees of employers and 
workers, of experts and high departmental 
officials and professional bodies, which he 
.sets up but the decreeing of which is re¬ 
served for the prime minister on the pro¬ 
posal of the commissioner-general. At his 
disposal the Minister for National Econ¬ 
omy puts various of the institutes of re¬ 
search which are located in or under the 
sufiervision of that department—for ex¬ 
ample, the Institute for research into 
Prices and Fluctuations, the Division of 
Capital Development, and the National 
Center of Economic Information. 

Thus, truly valiant efforts have been 
made by the founders of the Fourth Re¬ 
public to achieve a steady leadership which 
sees things whole. The machinery and 
procedures are provided; what is lacking 
still is the unity and harmony of the elec¬ 
torate, which alone, by providing a stable 
majority parry or a congenial coalition, 
could secure the movement and oneness 
of which leadership consists. For the 
French have lacked and still lack the 
spirit of Whig politics, as expressed by 
that Edmund Burke who foresaw the 
lethal effect on French polity of the Revo¬ 
lution: 

They believed that no man could act with 
effect, who did not act in concert; that no 
man could act in concert, who did not act 
with confidence; that no men could act with 
confidence, who were not bound together by 
common opinions, common affections, and 
common interests.* 

[• See Addenda, p, 
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The German Cabinet System 


In this chapter it is proposed to describe 
tJic executive under the Weimar consiitii* 
tif)!!,^ and then to sketch briefly the nazi 
execuiive. This is followed by some short 
general observations and a word or two 
on the executive in the U.S.S.R. 

THE FALL OF THE IRRESPONSIBLE EXEtlUTIVE 

From the abortive provisions of the 
Frankfurt constitution of 1849, down 
through the struggle in the iSfio's between 
the Reichstag and Bismarck, through the 
discussion of the chancellorship in 1871 
and 1878, through the autocratic career 
of Bismarck, clear down to the allegations 
of President Wilson in 1918, no “respon¬ 
sible” government existed in Germany. In 
the center of the German Reich under the 

1 On the Weimar Republic and its fall, see, 
among others: S. W. Halperin, Cwcrmany 
Tried Democracy (New York, ig^O). which has 
an excellent bibliography; Hitler, Mein 
Kampf (New York, 1940); R. T. Clark, Fall 
of the German Republic (London, 1935); A. 
Rosenberg, History of the German Republic 
(London, 1936); £. A. Mowrer, Germany Puts 
the Clock Rack (London, 1933 and 1939); 
K. Heiden, History of National Socialism 
(London, 1934) and Der Fiihrer (New York, 
> 944 ): Arnold Brecht, Prelude to Silence 
(New York, 1944); H. J. Heneman, Growth of 
Executive Power in Germany (Ann Arbor, 
>934): F. M. Watkins, The Failure of Con- 
stitutional Emergency/ Powers (Cambridge, 
>939): H. £. Fried, Guilt of the German Army 
(New York, 1942): Otto Braun, Von Wetmar 
Zu Hitler (New York, 1940); A. C. Grzesinski. 
Inside Germany (New York, 1939); Ruth 
Fischer. Stalin and German Communism (Har¬ 
vard. 1948). 


Weimar constitution was, however, a re¬ 
sponsible ministry. The cxperieiue of 
Germany with cabinet government is cer¬ 
tainly of high scientific interest, though it 
embraces little more than a decade.” 

The Nemesis of Irresponsibility. World 
War 1 revealed two weaknesses of the. old 
irresponsible ministerial system ol Ger¬ 
many and Prussia. That .system assumed 
broadly that there was no nece.ssity for an 
agreement between government arid peo¬ 
ple before action was taken. This oper¬ 
ated not badly in fair weather, for it takes 
a fool of astronomic dimensions to do im¬ 
mediate and obvious damage to a great 
modern state. But much more was de¬ 
manded from government in war than in 
peace. In England and France the peojile 
knew their leaders—or believed they did; 
they believed that ministers svere men of 
their choice, and had been accustomed 
for generations to the view that a respon¬ 
sibility rested upon themselves for that 
choice. It was natural to expect them to 
support even the mistakes of their leaders, 
and to repair any damage by extra effort. 
The state was in danger, and they were 
the state: they must defend them.se]vcs. 
and for this, no effort, naturally, ought to 
be refused. Indeed, World War I was 
fought by liberals and radicals, just as 
many men of the Left as of the Right! In 
Germany this was not so. While the vic¬ 
tory and the stories of victory warmed the 

2Cf. C. J. Iriedrich, "Development of the 
Executive in Germany," American Political 
Science Review, April, 1933. 
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hcnrts of citizens, all was well— I hey were 
at one wilh tJieir government, lint after 
two years of iridcrisive war. industrial coii- 
scription, and i(H>d difficulties, a c]uestion> 
iiig lurg.in whi( h could not be stilled. Nor 
(ould even the presence of the Kai.ser, the 
hereditary king of Prussia, with the doini- 
iiani coMsiiuititnial .sovereignly, the All- 
Highest himself, overcome the sullen 
apathy of the nuinitioiis makers. For they 
saw that they were m>t the state—that 
they and their political parties, however 
big and well-organi/ed, had no real cc)n- 
trol whatever over leadership and there¬ 
fore over the destiny they wcnc asked to 
accept. Moreover, ilie real stale ol the 
cf)unlry and the military .situation was 
known only to a very few. It wa.s not neces¬ 
sary for tlie government to consult the 
parlies; tluae was no compulsion tcj do 
so. It was, howener. more necc^ssary than 
any wild e else in the world to maintain 
the illusion of alxsoluie, if not of speedy, 
victory, for the prestige of success, not the 
sense of shared lesponsibility, was the 
title of the ruling class to its oflice. In 
other countricTs the public mind was al¬ 
ways stimulated by the news that danger 
loomed; in Germany it was nec;e.ssarily 
drugged. Suddenly, then, out of the blue, 
alter inordinate exertions, and unparal¬ 
leled privations sullcrcd on the continu¬ 
ous and inirnaculate assurance of victory 
—suddenly. Army headcjuarters itself was 
heard to be in despair! The .sy.sicni col- 
la ))sed. It has bec^n said that it fell through 
a class war, “literally over a piece of 
bread.” 

Large: masses of tlic middle classes and 
the peasantry seceded from tlic Conserva¬ 
tive parly and the National Liberals. The 
(Catholic: Center, reminded of its Chris¬ 
tianity by Erzljcrger and of its Christian 
trade-union following, moved to the Left. 
The direction of the war, which meant the 
direction of all Germany, had since the 
end of 1916 fallen into the hands of 
Ludendorfi and the general staff, and the 
Kaiser had been effaced. The opposition 
hardened. Already in March. UJ17, the 
Social Democrats, the Independent Social¬ 
ists. and the National Liberals demanded 
a constitutional committee to revise the 


constitution. 'Lhe demands became clam¬ 
orous. At Easter, constitutional reforms 
were promised for after the w^ar, the main 
premise being the institution of direct and 
ec|ual suffrage in Prussia, the agitation for 
which had begun before the war and had 
continued with increasing, and then criti¬ 
cal, emphasis. The famous Peace Resolu¬ 
tion, won against the government and 
Ludendorfi. was carried in the Reichstag, 
Beihiiiann-Hollweg fell. Midiaelis fell, 
Hertling fell. The government was in a 
permanent minority. The Ru.ssian Revo¬ 
lution eliminated a foreign foe, l)ut the 
scaled carriage fn»m Switzerlancl to Russia 
which ctmlained Lenin, wilh whom Lu- 
dendorli successfully infected Russia, 
proved to contain a powerful toxin to 
which Germany succumbed, l he Sparta- 
cists formed on the soc ialist Left. Strikes 
broke out. Could the country be rallied? 

The Transition to a Taiiiamentary Ex- 
eculive. Aiiempis were made. At the end 
of 1917, Von Payer, of the Progressive 
party, was made vice-chancellor, and the 
deputy prime ministership of Prussia was 
given to Von Ericdbcrg, a National Lib¬ 
eral member of the Reichstag. A law 
passed in August, 1918, on the composi¬ 
tion of the Reichstag and proportional 
representation in large constituencies, 
added forty-four .seats in the hitherto un¬ 
derrepresented industrial constituencies. 
This would never have been done by the 
government and con.servaiives save under 
the most terrible duress. Woodrow Wilson, 
tile former American professor of political 
science, pressed Germany toward democ¬ 
racy by his notes refusing peace negotia¬ 
tions with the autocracy. On September 
^^o, 1918, when an armistice was already 
being sought by the supreme war council, 
the Kaiser, in a decree directed to Chan- 
cclior Hertling, promised a parliamentary 
system. 

I wish that the German people should coop¬ 
erate more effectively than before in the deier- 
niination of their destiny. It is therefore my 
will that men who have the people’s confidence 
shall participate in a large measure in the 
lights and duties of government. 1 bid you to 
bring your w*ork to a close by coiuinuiiig the 
WO! k of government and to put into operation 
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the measures 1 want, until 1 have found a suc¬ 
cessor to you. For this 1 await your proposals. 

Prince Max of Baden, a ruler with a 
reputation for political liberalism, was 
appointed chancellor, with a cabinet of 
secretaries of state chosen from the 
Reichstag and made ‘‘Commissioners [not 
members] before the BundesraV* in 
order not to forfeit their membership of 
the Reichstag. Prince Max introduced his 
government to the Reichstag on October 5 
with a declaration reminiscent of those 
made by newly formed French cabinets. 

On October 22, a bill amending the con¬ 
stitution was introduced by the govern¬ 
ment "to free the new government from 
its constitutional limitations which still 
stand in the way." 'Fhe amendments were 
as follows: 

(1) Declarations of war recjuired the 
confirmation of Hundesrat and Reichstag; 
treaties of peace and other treaties within 
the scope of federal legislative competence 
needed the consent of both houses. 

(2) I'he imperial chancellor required 
the confidence of the Reichstag for the 
conduct of his office. [It is because this had 
never yet existed in Germany or Prussia 
that I have so often said that the German 
political parties w^ere not sovereign.] The 
chancellor was to bear responsibility for 
all acts of political significance under¬ 
taken by the emperor in the execution of 
his powers under the constitution. The 
imperial chancellor and his substitutes 
were to be responsible for the conduct of 
their office to both houses. 

(3) The nomination, seconding, promo¬ 
tion, and retirement of naval officers and 
men had to be countersigned by the 
chancellor. (These had hitherto been 
within the uncontrolled competence of 
the Kaiser.) 

(4) The chancellor's countersignature 
was required for the highest appointments 
in the state contingents of the army, and 
for the appointment, seconding, promo¬ 
tion, and retirement of military officers 
in the state contingent. 

(5) For the good government of their 
contingents, the war ministers of the 


states were responsible to the Bundesrat 
and Reichstag. 

I'hus the irresponsible executive had 
been overthrown. The reforms, too, were 
suspended by the revolution and by the 
abdication of the Kaiser and princes. The 
impetus of change thereby grew stronger 
and produced the constitution of August 
11, 1919, and especially the clauses on the 
executive. For tw^o months the floods of 
constitutional desire let loose a storm 
which seemed to threaten the chances of 
parliamentary democTacy—for the soviet 
system across the Russian border was 
strong meat for feverish spirits. I'he threat 
was, however, without substance, and in 
the elections of January, 1919, for the 
constitutional assembly, majorities w’erc 
returned for whom the parliamentary way 
and the cabinet system were the very 
breath of their political lungs. The 
smoothness of the transition, and the re¬ 
vulsion from Leninism, proved later to in¬ 
dicate so full an acceptance of the demo¬ 
cratic spirit as to let the Nazis in. 

THE CABINET SYSTEM OF I919 

I.ET us consider the cabinet system as in- 
stituted by the constitution and molded 
by political behavior. These things will be 
observed: the incomparably more detailed 
regulation of the system in the constitu¬ 
tion and other documents, the intentions 
leading to the adoption of the system, and 
the effects of the party system upon it. 

Above all, an error of classic dimensions 
was made: the executive was divided into 
two agents—cabinet and President—with 
confused responsibility, all the more seri¬ 
ous in a nation with a multiple-party sys¬ 
tem. The tradition of and passion for a 
strong executive proved the German un¬ 
doing. 

The Constitutional Articles. The Wei¬ 
mar cabinet system was formally based 
upon (1) certain articles in the constitu¬ 
tion,® (2) certain articles in the law of the 
budget,* and (3) the rules of procedure 
relating to the imperial government. 

8 Articles 52-59. 

* Article 21 chiefly. 
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A President, elected by the people, had 
a number of powers:‘'‘ 

all oiflcrs anti dciaees of the President . . . re- 
r)iiiie for their valiility the counteisignatiirc of 
ilie Federal Chancelloi or the competent Fed¬ 
eral Minister. Ihe counfersignaliire implies 
tile undertaking of responsibility.^ 

This went not far beyond the terras of the 
old const itiition, and the virtue of respon¬ 
sibility lies, as we have .seen, in the body 
to whom respon.sibility is owed. This 
article said no more than tJiat the Pres¬ 
ident was nor responsible—that some cjne 
else was—but said not whom. 

Respoihsiliility was broadly defined fur¬ 
ther on ill the constitution.' 

'The Chancellor of the Icdciaiion, and the 
Federal xMiiiisteis recjiiiic for rhe adniiiiistra- 
liori of their oifice, the confidence of the 
Rrich.slai^. Any one of ilieiii must resign, 
should llic confidence cd liie llon.se he W'ith- 
ilrawii Ijv an express resohicioii. . , . The 
Chancellor oi tlic Federation determines the 
main lines of policy, foi which he is respon- 
.sihlc to the linrhslafr. Within these main lines 
each Federal Minister directs independently 
(he depaiimeiit eiitin.sted to him, ior which 
lit: is per.sonally respoicsiljlc to the Reichstag. 

It will be observed that “for the admin¬ 
istration of their office” w'ould include 
the coumersigriatiirc of Presidential ac¬ 
tions; and lor such administration, re- 
.spoiisibility was to the Reichstag. 

The rest of the clauses deserve further 
coniinent. Unlike the French Third Re¬ 
public constitution, provision was that re¬ 
sponsibility should be to the Reichstag, 
the popular assembly, alone. T his arrange¬ 
ment marked the trciiiendousgulf between 
the Weimar constitution and the imperial 
constitution from the standpoint of feder¬ 
alism, for it is a recognition and a guar¬ 
antee that the body representing popular 
unity is paramount over the Reichsrat 
which represents states—while in the old 
constitution, the Bundesiat was the source 
and guardian of federal leadership. 

What then prompted this arrangement 
and the consec|uciit problems? These 

0 Articles 45'.]9. 

« Ariiclc 50. 

7 AI tide 54. 


clauses originated ivith the creator of the 
constitution, Preusz, and were accepted, 
in their original form, by the States Com¬ 
mittee which examined the constitution 
before its introduction into the constitu jnl 
assembly. 

Let u.s examine Preusz’s view up to thi.s 
point. He rejected both the nonparliainen 
tary executive of the United Slates, and 
the conciliar system of Switzerland, in 
which the government is a directly elected 
committee of parliament. Instead he pro¬ 
vided for a titular executive (the pres¬ 
ident) popularly elected, and a re.spoii 
sible caliinet. Of the cabinet he said (and 
notice in italics some of the weakness): 

The Presifleni of the Reich is not limited in 
the selection of Ministers and most impor- 
(aiitly, of the Chancellor, fo members ot 
Parliament; because it is by no means an essen¬ 
tial retfuisite of the parliamentary system that 
the leading statesmen shall be members of 
Parliament: but it is (piitc essential that they 
shall coiuhici the government in agreement 
with the parliamentary majoritv, and that 
they must resign should the majority deny 
them its confidence. For the general policy 
of the governnieiil the Chancellor is respon- 
sible: and ministers are appointed by the 
Piesiilenl upon his nomination. These arc, 
however, not, as hitherto, nonindefrendent and 
subordinate hcitiers of the Chancellor, but 
stand toward Parliament as independent 
statesmen respon.sible for their Departmental 
administration. 

Observe, then, the emphasis on the de¬ 
partmental character of the ministers! 
Preu.sz continued; 

For the formal responsibility of the Chancellor 
for every individual Depaiiment would, as in 
the past, so in the future, be a fiction weaken¬ 
ing the true political principle of respon¬ 
sibility. 

That is, let us have done with a mere 
fiction, and concentrate upon those who 
do the work, those to whom the chancellor 
is obliged by the pressure of bijsine.ss to 
devolve the work, and let us hold them 
directly responsible. 

And the agreement of the parliamentary ma¬ 
jority with the general direction of the gov- 
ernnem’s policy does not necessarily include 
the acceptance of the administration of each 
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individual Department. Much more will the 
desirable inlluence of Pailiamciit over the 
practical conduct of admiiiisirntion be 
streii»lhen£(b wht'te Parliament can produce 
changes in the conduct of individual Depart- 
merits without a change of the whole Govern¬ 
ment, 

Prej.>z thus put his finger on one of the 
.small practical weaknesses of collective 
responsibility for all and everything in the 
British system, and attempted to obtain 
the advantages of ministerial stability with 
true parliamentary strength in criticizing 
and cliniinaring unsatisfactory ministers, 
lie saw the British constitution in books; 
and perhaps the passage out of Moriey's 
Walpole SI ruck him—as a German desir¬ 
ing efbcieni government—with more force 
than it really possesses. For we have al¬ 
ready shown that collective responsibility 
makes ministers preternaturally aware of 
the infirmities of candidates for office, and 
causes them to restrain the foolish. Even 
then, a colleague who has really commit¬ 
ted an error in an iiiiimportant matter 
may be dropped, w’hile if there has been 
an important error the minister may save 
his colleagues by resigning. While minis¬ 
ters command a sound majority for all 
except a particular departmental policy, it 
is the minister, not the cabinet, who will 
g«* 

Preusz was not convincing in showing 
that his differentiation could be made to 
work. His concluding remarks on these 
clauses serve to show that he was unsure 
of his ground, for he said: 

Out of this arrangement of the relationship 
between the Chancellor and Departmental 
Ministers, practice will cause a more collective 
co-operation of the government, without the 
“collegiate” system being formally prescribed 
for it by the Constitution, a thing which is 
not to be recommended in the interests of 
clear political responsibility. 

Thus he envisaged collective action, and 
could therefore have safely prophesied col¬ 
lective general policy, and a collective 
feeling of responsibility and collective 
resignations in most cases. Further, had he 
reflected that, in the future, cabinets 
would be composed pf members of a large 


number of different parties, he would not 
have imagined that any arrangement 
could po.ssibly produce any clarity of po¬ 
litical responsibility. In introducing the 
project into the assembly, Preusz added 
little to his explanation: the chancellor 
was now “President of the Imperial Min¬ 
istry,” and the “collective” system was not 
prt'seribed but was left to the molding 
force of practical needs. This sounds as 
though already the chancellor’s superior 
status w'as reduced to nothing more than 
the position of the British prime minister- 
ship. and as though practical experience 
already showed the inevitability of collec¬ 
tive counsel and responsibility. 

In the Constitutional Committee. We 
now follow the project into the constitu¬ 
tional committee. 'Fhere two tendencies 
prevailed: (i) to strengthen the chancel¬ 
lor, and (sj) to set out more clearly the 
nature of the relationship between min¬ 
isters and the “Government” as a collec¬ 
tive body, (i) The chancellor, in Preusz’s 
draft, w^as appointable by the Prc.sident, 
but the ministers were to be nominated 
by the chancellor and only then appointed 
by the President. Then, apparently, the 
Presidency was strengthened at the ex¬ 
pense of the chancellorship, by an amend¬ 
ment that both chancellor and ministers 
should be directly appointed and dis¬ 
missed by the President. The reporter of 
the con.stitutional committee on this patt 
of the constitution was Clemens von Del- 
briick, himself a former Secretary of State 
in the Empire, and son of Bismarck’s col¬ 
league and vice-chancellor. He showed 
that several parts of the machinery were 
lacking. Insufficient, for instance, w^as said 
regarding the power of the chancellor and 
his relation to ministers. Was a “bureau¬ 
cratic”—that is, a “chancellor” system en¬ 
visaged, or was it to be a “collective” or¬ 
ganization? Von Delbriick so expressed 
the problem: 

To create an institution in which power and 
unity arc combined, that is to say. a respon¬ 
sible institution —one respon.sible institution 
let it be noticed—must arise in which all the 
threads come together, an in.stitiiiion which is 
in the position to supervise all the items of 
business in broad features; and we must, on 


[651] 



THE GERMAN CABINET SYSTEM 


the other hand, decentialize not only in depth 
but in extent. 

Von Delbriick’s suggestions were 
adapted to this end, and were supported 
by reference to federal and Prussian his¬ 
tory. He suggested (i) that ministers 
should be appointed only on the nomina¬ 
tion of the chancellor; form ought to add 
authority to what would, at any rate, be 
the practice; (a) that the chancellor 
should preside over the government; (3) 
that the government as a body should 
create rules of procedure to be ratified 
by the President. All these things would 
strengthen the chancellor, and this must 
be done lest ‘*on one fine day govern¬ 
ment get entirely out of hand.*' Then (4) 
there should be an express provision (till 
then not suggested) that "the chancellor 
decides the general lines of policy." This 
gives the chancellor the power to inter¬ 
vene in the administration of each indi¬ 
vidual department with some such obser¬ 
vation as: ‘T warn you that the policy of 
the department is no longer in accord with 
the lines 1 have laid down. On the other 
hand, it must be said that the ministers, 
within these lines, are independent in the 
conduct of the branches of business en¬ 
trusted to them.** (5) Now, since Prussian 
and federal experience had shown quite 
clearly that certain things affect all de¬ 
partments, arrangements must be made for 
their collective treatment: all bills, includ¬ 
ing the Budget, all differences of opinion 
about the treatment of affairs touching 
several departments, and other matters al¬ 
ready allowed for by the constitution—e.g. 
the dissolution of the Reichstag. (6) 
Finally, let the resolutions of the govern¬ 
ment be taken by majority vote, and give 
the chancellor a casting vote. This would 
enhance the importance of the chancel¬ 
lorship. 

The generMl opinion of the constitu¬ 
tional committee seems to have been that 
neither a purely collective nor a purely 
chancellor system was appropriate, and 
von Delbruck*s conclusion was that a 
chancellor system was not wanted, while 
collectivity was necessary to aboli.sh con¬ 
tradictions—Whence his suggestion for de¬ 


cision by vote. In short, something—not 
exactly defined—^between the Bismarck 
system and the cabinet system with col¬ 
lective counsel and responsibility was 
sought, but it was not positively and com¬ 
prehensively stated what this should be. 
There are points beyond which inventive 
political thought cannot reach, since the 
number and magnitude of the interrelated 
and present-future changing imponder¬ 
ables cannot be precisely and fully seized 
in words. Then, we cannot help quieting 
our doubts with simple inklings, and pre¬ 
scribing only the very little which seems 
certain. 

Final Adoption. Von Delbriick’s addi¬ 
tions were accepted almost verbatim by 
the committee and the Reichstag, hardly 
a word being said in discussion or ex¬ 
planation of the cabinet system in the sec¬ 
ond and third readings of the assembly. 
What, then, had been created? A govern¬ 
ment; “The Federal Government consists 
of the Chancellor of the Federation and 
the Federal Ministers"; that is to say, ap¬ 
parently, a governing body, a council. 
Were all subordinatccl to the council on 
equal terms? The intention was to give 
the chancellor a di.stinct and effective 
primacy, and this was believed to have 
been accomplished (1) by naming him as a 
separate party in the government; (2) by 
his power to choose his ministers; (3) by 
his presidential authority over the gov¬ 
ernment: “The Chancellor presides over 
the Federal Government and directs its 
business, according to standing orders 
drawn up by the Federal Government and 
approved by the President of the Federa¬ 
tion;" (4) by his right and power to de¬ 
termine the main lines of policy; and (5) 
by his power to give a casting vote. Were 
people thinking of a collectivity when 
they thought of ‘‘government**? Perhaps; 
indeed, most likely; but we do not really 
know. Preusz seems to have expected this 
to come about. 

The only express arrangement for sub¬ 
ordination to the government as a col¬ 
lectivity was in article 57: 

The Federal Ministers must submit to the Fed¬ 
eral Government for advice and decision the 
draft of all Bills, also all matters for which such 
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a course is prescribed by the Constitution, or 
by law, as well as differences of opinion upon 
questions affecting the sphere of action of sev¬ 
eral Federal Ministers. 

The Rules of Procedure and the Budget 
Act, Even the rules of procedure and the 
special position given the chancellor by 
the Budget Order did not preserve the 
legal dogmas from uric ereinonious repudi¬ 
ation by the political parties. But before 
we examine this and its causes, let us con¬ 
sider the contributions made to German 
government by the Rules of Procedure 
and the Budget Order. 

The Rules of I'roccdure were made in 
i^24y that is after five years* operation of 
the new system. Until that time the min¬ 
isters had cooperated either without for¬ 
mal regulations or on the basis of casual 
rules. By 1924, then, there was experience 
of ministerial business and of the depend¬ 
ence of the ministry upon the Reichstag 
to go upon. The Rules of Procedure arc 
also interesting examples of the German 
passion for committing their .social 
arrangements to systematic statements of 
law. No other country, save Weimar Prus¬ 
sia. had or has such rules in such deliber¬ 
ately and carefully planned arrangement. 
l.et us briefly consider their contents. 

'Fhc Rules fell into four sections: the 
chancellor, the chancellor's deputy, the 
Ministers, the government. 

The Chancellor. The chancellor, in¬ 
formed of all important measures. laid 
down the main lines of policy for the min¬ 
isters. Contemplated changes or new poli¬ 
cies of the ministers had to be brought to 
the chancellor for his decision. 

The Chancellors Deputy. At the chan¬ 
cellor’s suggestion, the President of the 
Reich could appoint one of the ministers 
to deputize for the chancellor, in which 
case tlic chancellor determined the scope 
of the deputization. 

Ministers. The minister's field was 
largely determined by the chancellor ex¬ 
cept where a policy touched more than 
one department when other ministers 
were called in, and ministers likely to 
demur had to be conferred with. 

Deputations were, as a rule, receivable 
only by the appropriate ministry; a com¬ 


mon reception might be given when the 
subject rtrquired it. I'he chancellor re¬ 
ceived deputations only exceptionally and 
as a rule only at the instance of a min¬ 
ister. 

Foreign negotiations were to be con¬ 
ducted only through the Foreign Office: 
its assent and cooperation were required 
should other ministries desire to nego¬ 
tiate. Interviews touching foreign affairs 
were not permissible without previous 
arrangement w^ith the Foreign Office. 

The Government. The follcjwing sub¬ 
jects were to be brought before the gov¬ 
ernment for discussion and decision: 

(1) All projects of laws, all matters pre¬ 
scribed by the laws or the constitution, 
and the differences of opinion on ques¬ 
tions wdiich touched tlic business of several 
ministers. 

(2) Drafts of all orders of general po¬ 
litical significance: public announcements 
and citations from public archives where 
these should occur simultaneously by the 
Reich government and the slates: sugges¬ 
tions for the appointment of high and 
unclassified officials and assistant secrc 
taries, and for the variation of the estab¬ 
lished conditions of certain civil service 
posts. Further, matters of general or for¬ 
eign importance of broad economic or 
financial effects had to be brought to the 
attention of the government. Attempts 
were of course made to rcxroncile differ¬ 
ences that arose among the ministers. 

Rule 24 was designed to secure the full 
concentration of leadership in the govern¬ 
ment and to avert disunity in relation to 
the branches of the legislature. When the 
Federal Council suggested important 
changes in a government bill, the govern¬ 
ment had to be consulted on the next step: 
similarly, if a minister concerned took ex¬ 
ception to a proposed amendment. Im¬ 
portant amendments offered by the 
Reichstag had the same effect. Where the 
case was urgent and a decision had to be 
taken at once, then agreement with avail¬ 
able ministers was required. 

All bills resolved upon by the Government arc 
10 be reprcsenied in the Reichstag, the Federal 
Council, and the Economic Council con- 
cordantly, even if individual ministers hold a 
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different opinion. All officials, directly or in¬ 
directly aiiiceincd. are prohibited froiii acting 
against the views ol the Government. 

At cabinet meetings there were regu¬ 
larly present the chancellor, the ministers 
or their deputies, the secretary to the 
Chancellor'.s Department, the chief of the 
President’s Office, the chief of the Gov¬ 
ernment Press Service, and a clerk. The 
deputies had full rights of discussion and 
voting. Ministers migln, where this seemed 
desirable, and with the agreement of the 
chairman, introduce a permanent official, 
who might be present only for the time 
and the specific purpose for which he was 
called ill. This arrangement seems to me 
of extraordinary value in the modern 
state and, of course, it has from time to 
time been followed in England, when offi¬ 
cials are called in to help ministers in 
matters where policy and technical knowl¬ 
edge cannot be separated, and do espe¬ 
cially important service in cabinet com¬ 
mittees. Minutes are taken, and the 
relevant extracts distributed to the vari¬ 
ous departments. 

The Minister of Finance, It is W'ell un¬ 
derstood in the British system that the 
Cffiancellor of the Exchequer has a posi¬ 
tion of exceptional importance, and often 
of extraordinary power. The reason is 
simple: the C^hancellor of the Exchequer 
must find the money which his colleagues 
have planned to spend. He must not be 
driven to impossible demands upon the 
public, and, therefore, he has been pro¬ 
vided with a pow’er of defen.se. Besides 
this, however, there is his own positive 
sense of responsibility for the industry 
and commerce of the country, and for the 
private purse of the citizen. A Gladstone 
or a Harcourt or a Snowden is strong, and 
in single combat with any minister, is 
usually sure of victory. Disputes of any 
magnitude become cabinet questions, and 
there the battle is betwreen the Ghancel- 
lor of the Exchequer and the majority 
against him, for the support of the prime 
minister. The Chancellor of the Ex¬ 
chequer and the prime minister ifjgether 
are, in all ordinary circumstances, irresis¬ 
tible. 

German law followed the essentials of 


English practice. In the Reich Budget 
Order of December ^o, 1922. the Minister 
of Finance w^as provided w'ith a veto over 
the inclusion of expenditure or a rider in 
the budget. I'his veto could only be over¬ 
come by a majority of the cabinet and if 
the Reich chancellor w'as in this majority. 
In other words. Minister of Finance and 
chancellor could together settle t.he 
budget. 'This atrangeinent was forced into 
law by the financial difficulties of the 
postwar period. Yet the rule, wdiich also 
appeared in article 32 of the Rules of 
Procedure, did not square with the con¬ 
stitutional claii.se that decisions were 
taken by a majority vote. Indeed, both 
von Delbriick and one other member of 
the constitutional committee emphasized 
that ministers ought not to become de¬ 
pendents of the Minister of Finance. The 
order was therefore passed wath the 
majorities required for constitutional 
amendments. It is obvious that, legally, 
the position of the chancellor and the 
Minister of Finance was by this order 
raised above that of other ministers and 
above the position given by the constitu¬ 
tion, while the other ministers had been 
made legally subordinate for financial 
purposes. It is a well-known fact, how¬ 
ever, that where men enjoy a legal pre¬ 
dominance they will very probably ac¬ 
quire an actual predominance, owing to 
the compelling effects of legal concepts 
on the mind of those who come into rela¬ 
tion with them. Nor does the effect 
threaten to stop at this point: for a power 
in one direction is a power to intimidate 
and bargain in every other. It may be 
overcome by the political resources of the 
other ministers: but it is still a power to 
overcome, which requires a countervail¬ 
ing force. 

THE ACTUAL OPERATION OF THE 
WEIMAR SYSTEM 

Can the predominance of the Reich chan¬ 
cellor be inviolate? Is the Minister of Fi¬ 
nance assured of the power given him by 
the constitutional amendment? Do major¬ 
ity votes decide matters? All these things 
may be subjects of formal prescription, 
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and again, formally, they may follow the 
course provided by the constitution and 
the Rules of Procedure, and yet the bal¬ 
ance of political forces may govern the act¬ 
ual substance and nature of the formali¬ 
ties. Thus a chancellor's main lines of 
policy may be written down by him and be 
formally called his: yet what was estab¬ 
lished may have been the result of the 
compulsion of a party wliose cooperation 
was essential to his ever having been able 
to accept the chancellorship. A Minister 
of Finance may threaten to use his veto 
power over an estimate, but what if he is 
told that its use will cause him to be out¬ 
voted on an ordinary measure which his 
party considers vital? A majority and a 
minority in the cabinet are in the process 
of formation: the minority asks for conces¬ 
sions and, unless they are granted, it is pre¬ 
pared to withdraw from the government. 
No better gtjvernmental arrangement can 
be made in the existing state of parties 
in the Reichstag and the country. The 
majority must to that extent give way. In 
short, the majority vote is based not upon 
the equality of ministers but upon the 
political strength of each in the special 
circumstances. There is no doubt, when 
we consult the experience of Great Britain 
and France o\er a long period, that vari¬ 
ous ministers, assume different significance 
at different times. Sometimes there is a 
kind of instinctive subordination to the 
Foreign Minister, sometimes all defer to 
the departments concerned with unem¬ 
ployment, and almost always the Treas¬ 
ury is rather overpowering. 

The experience of Germany shows that 
the party system so filled up the formal 
bottles of the constitution that these burst. 

Formation of Cabinets, We have shown 
in the cases of England. France, and the 
United States that the composition of the 
executive determines its power. So with 
Germany: here <is in England and France, 
all went back to the character and num¬ 
ber of political parties. Had Germany had 
a two-party system or something near it, 
then the constitutional articles might 
have been made to work in admirable and 
accurate accord with their intention: but 
it had not. 'The President of the Federa¬ 


tion appointed and dismissed the chan¬ 
cellor, and, on the latter's recommenda¬ 
tion, the federal ministers. This article 
appeared to give the President a free hand 
with the chancellor, and the chancellor a 
free choice of ministers, including the 
Minister of Finance. In fact, the President 
was very narrowly limited in his choice; 
and the chancellor, before he could ac¬ 
cept the chancellorship, needed to get a 
group of colleagues. But these could nor¬ 
mally afford to be extremely exigent be¬ 
fore they entered his government. For the 
German Parliament, like the French 
Chamber of Deputies, was divided into a 
number of parties, none of which, after 
1919, was able to approach a majority of 
the assembly. The situation therefore dic¬ 
tated coalition ministries. Thus the Pres¬ 
ident was obliged to find a chancellor who, 
to discover a coalition, could fulfill two 
conditions: obtain a Reichstag majority, 
and maintain it for an appreciable time 
so as to avoid political vicissitudes. This 
second condition had been borne in upon 
the Germans by their own long experience 
of stable if autocratic government, by 
their desire for regularity and order in all 
things, and by the warnings which ob¬ 
tained from their intellectuals w'ho ever 
paraded French ministerial instability as 
something which Germany must at all 
costs avoid. On at least one occasion, von 
Hindenburg, when President, threatened 
to dissolve the Reichstag unless his own 
nominee speedily found a coalition. 

The principle that the laigest party was 
to be called in to lead the government, 
provide a chancellor, and form a ministry 
was rejected for the principle that the 
prime consideration was the speediest 
formation of a practicable cabinet. After 
the elections of May, 1924, the German 
National party press urged that the Pres¬ 
ident would violate the principles of par¬ 
liamentary government if he did not 
choose the chancellor from that party, as 
the largest; yet Chancellor Marx of the 
Center party was asked to form a ministry, 
and the Nationals w^ere left in the oppo¬ 
sition. Again, w^hen the Stresemann min¬ 
istry fell, in November, 1923, the German 
Nationals insisted, in a letter from the 
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leader of the party to the President, that 
"as parliamentary usage demanded,” one 
of the opposition parties should be en* 
trusted with the formation of a new gov¬ 
ernment. They themselves were prepared 
to aciept offne, dissolve the Reichstag, 
and consult the people anew to see 
whether, indeed, the country was not 
turning to the Right for a government. 
To this the President answered (i) that 
the constitution left him full discretion 
in the matter; (2) that the use of this dis¬ 
cretion had on his part been directed to 
securing "a personage whose political }>o- 
sition seemed to promise most hope of 
the speedy composition of a workable 
Cabinet;" (3) that confidential discussion 
w'ith Reichstag group leaders had con¬ 
vinced him that the opj>osition parties 
offered no hope of this, and (/]) that even 
the German Nationals had admitted their 
readiness to hdlow a chancellor of the 
Popular party and the Center. It is to 
be remarked that, in this letter. Ebert 
admits his partiality for a coalition 
of the Left rather than the Center, and 
says he accepted the Center only because 
his first attempts had failed. In later and 
more crucial stages of the Weimar Reich, 
President von Hindenburg bargained with 
von Briining and with Hitler, and his 
personal wdshes (and therefore those of 
his private nationalist and conservative 
entourage) emerged as public policy, to 
the final accession of the Nazis. 

Short-lived Cabinets. From February, 
1919 to January, 1933, there were twenty 
cabinets; that is, each cabinet lived for 
eight months. There were various reasons 
for this weakness. Of very great impor¬ 
tance was the disturbing and uncontrol¬ 
lable effect of foreign pressure upon Ger¬ 
many. Every time a crisis occurred in Ger¬ 
man foreign relationships, the balance of 
political strength and loyalty was rudely 
disturbed, since passions were so roused 
that often one could best govern by 
resignation from the government. Thus I 
count at least four cabinet downfalls as 
due to unavoidable foreign events. An¬ 
other three defeats were due to the malaise 
of a new constitution: the Kapp putsch, 
stringency of measures against Saxony 


and Bavaria, a conflict over the national 
flag. Four cabinets resigned when general 
elections went against them. Von Brii- 
ning's Center party had less than one half 
the strength of the Social Democratic 
party in the years 1928-32, but it was von 
Briining who w»as chancellor. Other cab¬ 
inet downfalls can be so explained. The 
first, a government of the Weimar coali¬ 
tion—Social Democrats, the Center, and 
the Democrats—fell after over a year of 
office (Odoher, 1921, to November, 1922) 
ow'ing to general W'eakness and the in¬ 
ability to attach to itself the party just on 
its Right—the German People’s party. 
The chancellor, Wirtli, of the Center 
party, was too uncomfortably placed to 
be able to pursue a steady policy without 
more support. In the second of these cab¬ 
inets, Stresemann’s Great Coalition, which 
included the previously named parties 
and his ow»n, the German People’s party, 
it was impossible to keep the parties to¬ 
gether for more than seven weeks (August 
4 to October 4, 1923), as the Social Demo¬ 
crats refused to give the government a 
free hand in matters of social legislation. 
The third cabinet to fall through parlia¬ 
mentary weakness w^as the Luther coali¬ 
tion of Center parties and German Na¬ 
tionals. This lasted ten months (January 
16, 1925, to October 29, 1925) but did 
not prove strong enough, and a minority 
government in which the Democrats re¬ 
placed the German Nationals took its 
place after six weeks of negotiation, only 
to fall four months later. The fourth 
cabinet of this series was similar in com¬ 
position to Lutlier’s minority government 
of the Center parties and the Democrats, 
but with Marx of the Center as chan¬ 
cellor, lived from May, 1926. to February, 
1927—that is, for seven montlis—dying as 
the result of a vote of no confidence 
passed by the parties of the Right and the 
Left—'the German Nationals and the 
Social Democrats. The circumstances of 
the last two years of the Weimar Reich 
have been explained already (p. 395 
above). 

Continuity in Office and Membership 
of the Reichstag. There was rather a large 
rotation of office due to the rapid changes 
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of ministry. But some members appeared 
in cabinets again and again, and acquired 
a large amount of official experience, but 
it was usually varied, and German prac¬ 
tice was far nearer the French than the 
English in this respect. Though there 
were twenty cabinets there were only 
eleven chancellors (von Briining was chan¬ 
cellor from March, 1930, to May, 193*). 

Now, the constitution nowhere pro¬ 
vided that the ministers must be members 
of Parliament. Article 33 gave the 
Reichstag and its committee the right “to 
require the presence of the Chancellor and 
any Federal Minister;” while “the Fed¬ 
eral Chancellor, the Federal Ministers, 
and Commissioners appointed by them 
have access to the sittings of the Reichstag 
and its Committees ... At their request, 
the Government must be heard during 
debate.” Here was ample power to secure 
a due attendance of ministers in the 
Reichstag, The arrangement made it pos¬ 
sible for ministers to be chosen outside 
tlie circle of members of Parliament. 
There were undoubted advantages in this, 
providing the cabinet was, for the laige 
majority, from the body of Parliament it¬ 
self. It was not wise to attempt to dis¬ 
pense too largely with the process of elec¬ 
toral and parliamentary training and 
selection. Even if this were not so, we can 
be sure that members of Parliament would 
not be prepared to relinquish claims to 
office. Now, German political experience 
was the experience of a nation governed 
hy experts. That experience was not for¬ 
gotten, and it is not yet widely held to 
have been improper. On the contrary, it 
was generally agreed that expertness 
ought to find a place in the cabinet. The 
result was that though the overwhelming 
number of cabinet posts went to poli¬ 
ticians, some very important ones went to 
nonparliamentary experts—in all some 24 
ministers out of about 150 (in the first 15 
cabinets). Luther, for example, was twice 
chancellor. Minister of Finance, Minister 
of Justice, and Minister of Food, and even 
declared himself nonparty. Cuno, another 
chancellor, was not a member of the 
Reichstag, Finance, Food, Economic Af¬ 
fairs, Transport, the Post Office, and the 


War Office, have been held by ministers 
who were not members of Parliament. 
This device is used not only to include 
men who have masterly administrative 
ability, but also t6 withdraw bones of con¬ 
tention from the negotiations for a coali¬ 
tion, for, at least, exception will not be 
taken to these men on the ground that 
some particular party is receiving an ad¬ 
vantage. The holding of the War 
Office by non parliamentarians like von 
Schleicher, an intriguer and for a few 
days chancellor, was dangerous to the Re¬ 
public. 

Votes of Confidence, If we had not been 
taught that the Jiving constitution may be 
and is always very different from its writ¬ 
ten clauses, we might imagine that the 
Weimar constitution was wise in distin¬ 
guishing the responsibility of the chan¬ 
cellor and the whole government from 
that of any one minister, by providing that 
the chancellor was responsible fer main 
lines of policy and the ministers for de¬ 
partmental policy, and that they must 
resign should the House withdraw its con¬ 
fidence by express resolution. We saw that 
Preusz desired the benefit of collective 
counsel without the disadvantage of a 
fall of the government when any one min¬ 
ister was to blame. Now, it could have 
been prophesied that such system could 
not possibly work, because, having regard 
to English and French experience, no easy 
line can be drawn between main lines of 
policy and the departmental application 
thereof. We foresaw that it would be im¬ 
possible, having regard to the close-woven 
texture of modern governmental business 
and to the conditions of cabinet making, 
for a minister to be sacrificed without the 
cabinet itself falling. These prognostica¬ 
tions were realized. Many votes of no 
confidence have been proposed and three 
did their fell work—but none was directed 
against a single minister: all were leveled 
at the cabinet. Some, but very few, min¬ 
isters left cabinets because their pet poli¬ 
cies did not receive furtherance, or be¬ 
cause foreign events occurred with which 
they did not wish to be officially associ¬ 
ated. But individual ministers were not 
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attacked by express resolution; cabinets 
stood or fell together. 

What, then, was the nature of the votes 
of confidence? It was agreed among con¬ 
stitutional lawyers of repute that the con¬ 
stitution meant that a government pos¬ 
sessed the confidence of the Reichstag 
until this was “withdrawn.” The govern¬ 
ment might, it did, but it needed not. ask 
for any express vote of confidence upon 
entering office or thereafter. This latitude 
was extremely important, because it 
meant that a cabinet led by a minority 
party might be tolerated and not over¬ 
thrown, though no one was really happy 
about its composition or policy. Mean¬ 
while that cabinet (the von Briining re¬ 
gime is an example) could make law by 
the emergency decrees under article 48 
(see below, p. 660) and still be tolerated 
for fear of either dissolution of the Reich¬ 
stag or national disaster. 

Now it is clear that there are degrees of 
confidence and no confidence. The con¬ 
stitution said that ministers must go if 
there is an “express resolution withdraw¬ 
ing confidence." We who are tactful know 
that mistrust may be conveyed without 
the use of explicit terms; we also know 
that we may avoid the expression of no 
confidence, and yet safeguard ourselves 
by not voting in positive favor of a reso¬ 
lution of no confidence—for from such 
a vote it docs not follow that we posi¬ 
tively have confidence. Parties in the 
Reichstag, therefore, who did not wish to 
overturn a government, but who ,wcrc 
strong enough to do so (e.g., the Social 
Democrats versus von Bruning from Oc¬ 
tober, 1931, to May, 1932) might and did 
vote against a resolution of no confidence, 
without considering that they supported 
the government, and with involved expla¬ 
nations to their constituents that they did 
or did not partly or wholly trust the gov¬ 
ernment. Another method of parliamen¬ 
tary trimming was to give a “limited” 
vote of confidence; that is, assent to one 
or more activities or to a policy for a 
specific time. This form of vote of con¬ 
fidence became very frequent owing to 
the changing relationship of groups and 
governments. It enabled the parties to in¬ 


jure and weaken the government by sub¬ 
stituting “limited” for “full” confidence, 
and then dishonestly to explain away their 
position to electors who cannot follow 
whether their action was right or wrong 
in the circiniisiances. 'Ihe President of 
the Reichstag, Lobe, suggested that the 
term **billigen” which means no more 
than “to accept." ought not to be used 
alone to indicate acceptance of a govern¬ 
ment declaration without the addition of 
a definite statement of confidence. He be¬ 
lieved it would be belter to have the 
Ereiich practice, where the government 
declares that it stands or falls by the vot¬ 
ing of a majority for a resolution which 
it designates. In this way there would be 
a positive and explicit expression of opin¬ 
ion w'ithiii the terms set by tlie govern¬ 
ment. To me, this seems a very reasonable 
suggestion. 

Had the government to resign if the 
majority did not vote expressly for a posi¬ 
tive resolution of confidence in the gov¬ 
ernment? To abstain from voting, or to 
vote against, is not an explicit withdrawal 
of confidence. Only once (Stresemann in 
November, 1923) did a government resign 
(m the rejection of an affirmative vote of 
confidence, but that was the only occasion 
upon which such a vote was rejected; and 
on that occasion the chancellor had di¬ 
rectly challenged a clear vote. Many votes 
of no confidence have been put by the 
opposition groups, but only three were 
accepted, and these led. of course, to the 
fall of the cabinets involved. 

Beyond what we have already said, gov¬ 
ernments resigned, of course, when their 
Reichstag difficulties made progress with 
their policy impossible. Their fall was pro¬ 
moted also by differences between min¬ 
isters. Thus von Schleicher in the last 
convulsions of the Republic tried a very 
eclectic coalition on December a, 1932. 
He could not have stood, even if the Pres¬ 
ident had not abruptly dismissed him. 

On the day when President von Hin- 
denburg appointed Adolf Hitler to be 
chancellor, the Weimar cabinet system, as 
well as the whole constitution, may be 
said to have ceased to exist, for though 
Hitler did not fully install his own dicta- 
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torial system for some months, neverthe¬ 
less the die had been cast, and the era of 
terror had begun. 

The advent of Hitler had many deep- 
seated social, psychic, and spiritual causes, 
but one of the causes was constitutional: 
the constitutional clauses let him in, 
above all the two-forked split executive. 
It can be argued that if there had been 
no von Hindenburg as President, then 
another President, using the powers that 
von Hindenburg used, could thereby have 
kept Hitler out. This is true: but still the 
constitutional clauses placed authority in 
the hands of an executive who was only 
remotely responsible to the people, as 
against a cabinet with heavy immediate 
tasks, based on an immediate responsibil¬ 
ity to a fluid party and parliamentary 
foundation. 

The President held office for seven 
years, and was eligible for re-election (ar¬ 
ticle 41). This was in face of a Reichstag 
with a legal duration of four years, and 
liable to dissolution. More serious in the 
tests of strength and the conflict of au¬ 
thority was the fact that the president was 
elected by direct election of the people. 
This, as in the case of the United States 
President, gives very substantial moral 
support to a President: he can always 
think of himself as at least equal or even 
superior in authority to a chancellor issu¬ 
ing from no better a popular ocean of 
will than his own. Indeed, he owed a duty 
to the constitution. This constituted a 
serious cleft in the will-making authority 
at the head of the state. The French system 
is better, precisely because it allows the 
will of Parliament to dominate the presi¬ 
dency, and because it attempts to bring 
about a harmony between the cabinets 
which emanate from it and the Presidency 
by electing Presidents of no will or of 
good will. In the complex modern state, 
with its heavy duties of harmonizing so¬ 
cial groups, a constitutionally arranged 
bifurcation is crass stupidity. 

To the President were given, as we have 
seen, very ample powers of exerting his 
will in the formation of cabinets, and the 
dissolution of the Reichstag. He could 
give or withhold from a chancellor the 


weapon of dissolution. It was denied to 
von Brilning, and he was dismissed. It 
was given to von Papen, because von Hin¬ 
denburg liked him. It was denied to von 
Schleicher because wn Papen personally 
persuaded von Hindenburg in December, 
1932, to try Hitler rather than to support 
von Schleicher in his attempts to make 
and keep a government going. He was 
given these powers in the articles we have 
already related; and they became strongly 
effective because the parties were so dis¬ 
integrated that he had ample choices for 
the kind of coalition which should lean 
on the parties the president liked rather 
than disliked. Hindenbuig leaned to the 
Center and to the Right—“national,” as 
the term went. 

President von Hindenbuig had ac¬ 
quired massive strength from three 
sources: election, reputation, friends. As 
for election, he succeeded Ebert, the first 
President, who had sensed from 1919 to 
his death in 1925. In the first ballot, in 
1925, von Hindenburg was not a candi¬ 
date. The Social Democrats obtained 7,- 
800,000 votes; the Center party candidate, 
4,000,000; a Liberal, 1.600,000; a Bavarian 
Catholic, 1,000,000; the Right parties* 
candidate, 10,800,000; Ludendorff, for the 
fascists and anti-Semites, 200,000; a Com* 
munist, 1,900,000. Let it be noticed that 
in 1925, there were nearly 11,000.000 
Right votes; and practically no Hitler 
votes. If the Left and middle parties 
had got together, they could have had 
their own candidate. In the second ballot, 
the Right parties, smart enough, put 
forward von Hindenbuig. In this elec¬ 
tion von Hindenburg’s war leadership, 
and his age, and his nonparty position put 
him at the head of the poll—a **non- 
politicaP' man to exercise the most po¬ 
litical of offices! Here is an index of the 
civic ignorance and negligence of the 
German electorate. He polled 14,656,000 
votes; the Catholic Center candidate 13,- 
752,000 votes (concentrating the votes of 
Left, liberals, and middle groups, but 
losing Protestants to von Hindenbuig be¬ 
cause the Center candidate, Dr. Marx, 
was a Catholic); and the Communist 
Thalmann, 1,931,000. If the Communists 
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had not been led by Moscow into their 
steady anti pari iameiuary attitude, their 
votes could easily have turned Uic tide, 
and J h:iJin:inn would later never have 
died in Hitler's concentration camp, or 
Russia been devastated by Hitler’s le¬ 
gions. (Perhaps.) 

The years 1925 to 1929 had been good 
ones for the Reich. By 1932, however, the 
full force of the depression had brought 
the blackest despair, and with it, had 
stimulated the advance of Nazi voles. 
Hitler was drawing to himself all the dis¬ 
contented groups, discontented about any¬ 
thing whatsoever—bur especially those 
discontented about the nationalist humil¬ 
iations in the Treaty of Versailles and 
about Germany’s military weakness and 
inferiority, and the desperate unemployed 
and an’ti-Conimiinist strata. 'Phe streets 
were already full of Nazi-Communist 
murderous clashes; parliamentary pro¬ 
ceedings had become a farce as the ex¬ 
treme wings intcrrujjicd the sessions wdth 
disorder and actual pitched battles. Von 
Briining had had to rely on the Presi¬ 
dent's confidence to keep him in office, 
and to govern by the issuance of decrees, 
under the toleration of enough votes 
(heavily Social Democratic) to avert a vote 
of no confidence. Hitler was put up as 
Presidential candidate. The Social Demo¬ 
cratic votes went to von Hindeiiburg: the 
results were von Hindenburg, 19,400,000; 
Hiller, 13,400,000; and I'halmann, the 
Communist, 3,700,000. Bruning—who had 
been sustained by von Hindenbur|f, as 
chancellor—and his Catholic Center party 
were fighters for von Hindenburg—now 
80 years old and hardly able to attend to 
business for any stretch of time in the 
day. 

The power of the President was amply 
supported by these votes. He possessed 
three pow'ers of outstanding constitu¬ 
tional importance: the power to select 
the leader of the cabinet; the power to 
sustain him with his decree-making power 
under article 48; and the power to dismiss 
the chancellor. It is necessary to examine 
the nature and use of the latter two 
powers. 

Article 48 and Emergency Decrees. Ar¬ 


ticle 48 concerned two things: one, the 
power of the Reich to enforce Reich law 
on the states if these did not duly execute 
them. That is not important in this con¬ 
text. Fhe clauses that are significant read 
thus: 

When security and order in the Reich are seri¬ 
ously disturbed or endangered, the Reich 
President can take measures necessary for their 
restoration; if it is necessary, he may intervene 
with the use of armed forces. For the purpose 
of restoring safety and order, he may tempor¬ 
arily suspend, wholly or partly, the funda¬ 
mental rights in the Constitution in Articles 
114. 115, 117. 118, 123, 124, and 153. 

The Reich President shall without delay in¬ 
form the Reichstag of any measures taken by 
virtue of tlie first and second paragraphs of 
this article. At the request of the Reichstag 
such measures must be rescinded. 

Particulars are determined by a Reich law. 

The details never were so determined, 
so that there was lacking a second official 
opportunity for the consideration of the 
scope and gravity of the article, when, if 
necessary, it could have been better de¬ 
fined. The first opportunity had been 
available before the constituent assembly: 
but there was surprisingly little discus¬ 
sion of so vital an article, perhaps because 
the times were turbulent and a birch-rod 
in the cupboard implicitly desired, and 
because the deputies may have thought 
that the Reichstag was master and some 
day would make precise all that was still 
vague. One deputy, an Independent So¬ 
cialist, foresaw tiiat the safeguards of sub¬ 
mission of the decrees to the Reichstag 
would be insufficient as a safeguard, and 
warned desperately against the coming of 
a President who might be antidemocratic. 

This article looks as though it were con¬ 
cerned only with riotous or military situ¬ 
ations. like those permitting martial law 
in Britain or a state of siege in France, or 
permitting the United States President to 
use his powers as commander-in-chief of 
the forces. But it was sufficiently nebulous 
in terminology, and new in its establish¬ 
ment in a young democracy, in a land 
used to authoritarian executives, that it 
could be and was used, first, to restore 
physical order. But when the economic 
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situation became difficult, and above all. 
when there was no chance of getting a 
parliamentary majority for necessary poli¬ 
cies, economic and social, it was used, sec¬ 
ond, to make laws on taxation, unemploy¬ 
ment pay, rents, assistance to agriculture, 
harvesting of crops, banking, price regula¬ 
tion, tariff schedules, corporation laws, 
and many other matters of the highest 
controversial and political nature. Chan¬ 
cellor von Briining did not commence this 
practice, but he powerfully used it. In 
this he was supported by von Hindcn- 
burg, who had come to like him, and the 
Reichstag did not reject the decrees by a 
vote of no confidence. During the ad¬ 
journments of the Reichstag, the chancel¬ 
lor was virtually without responsibility 
to anyone except the President for such 
decrees. 

I'hus arose the practice of so-called 
'*presidial cabinets”; that is, cabinets hav¬ 
ing no positive support by a majority in 
the Reichstag, legislating by the use of 
the Presidential decrees, tolerated by the 
Reichstag. By 1932, the President was 
fully imbued with the idea that in the 
uproar and depression and parliamentary 
disintegration, it was right and proper 
and constitutional to use the power in 
this wise. 

Add one other factor. The President 
named the chancellor; the Reichstag was 
supposed to support the cabinet; the cabi¬ 
net must leave office if the Reichstag with¬ 
drew its support positively; but the Presi¬ 
dent could dismiss the chancellor. The 
relevant article (53) reads: 

The Reich Chancellor and on his proposal the 
Reich ministers are appointed and dismissed 
by the President. 

Hence, when the arch intriguer von 
Papen, a World War I spy, a member of 
the Catholic Center, and a Junker, 
wormed his way into the confidence of 
the senile von Hindenbuig, he induced 
him suddenly, in May, 1932, to dismiss 
von Bruning. Then followed a von Papen 
cabinet, uncongenial to the Reichstag. 
Von Hindenburg gave von Papen the dis¬ 
solution he had refused to von Bruning. 
Von Hindenburg and von Papen were 


prepared to offer Hitler seats in the cabi¬ 
net. Hitler corresponded with von Hin¬ 
denburg, who refused to give him tl:i 
chancellorship for which he held out, with 
the backing of the president for another 
“presidential cabinet” backed by article 
^8, for the Nazis could get no parliamen¬ 
tary majority either. 

The elections in November again re¬ 
turned an impossible chamber, with the 
Nazis in the lead. Von Hindenburg re¬ 
fused Hitler once again, but at the same 
time von Papen and the President him¬ 
self were kindly toward the Nazis, repeal¬ 
ing for their advantage the decree against 
private uniforms and the Nazi Storm 
Troops. Violence rose in a murderous 
crescendo. The pair at the top ousted the 
Prussian Socialist cabinet on the excuse 
that it could not keep order, all under 
article 48. When the Reichstag met in 
August, 1932, von Papen was overthrown 
by the largest majority in Weimar*s his¬ 
tory, 510 against 42. A dissolution fol¬ 
lowed. The Nazis were still the largest 
block of voters and holders of Reichstag 
seats, but they lost heavily in the Novem¬ 
ber elections, in part because the Prussian 
coup had been contested before the Su¬ 
preme Court and the proceedings had 
clearly shown the corrupt and brutal na¬ 
ture of von Papen and Hiller. Even von 
Hindenburg was affected by these events, 
and von Schleicher was given von Papen's 
place as chancellor. At this von Papen 
joined Hitler. Out of personal hatred he 
persuaded von Hindenburg to dismiss 
von Schleicher. Von Schleicher could not 
get a Reichstag majority, and so the Cath¬ 
olic von Papen argued that Hitler in com¬ 
bination with the German Nationals 
might make a viable government. Von 
Schleicher was dismissed: Hitler was ap¬ 
pointed chancellor. 

hitler's executive 

Of course, under section 3 of the Reich- 
ministers Law (March 27, 1930), Hitler 
took the oath of office to "abide by the 
Constitution and Laws of the German 
People." 

Ostensibly as an answer to the Reichs- 
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tag fire, von Hindenburg issued a decree 
under article 48, suspending the constitu¬ 
tional guarantees—freedom from arrest; 
free expression of opinion; freedom of the 
press, association, and meetings; the se¬ 
crecy of letters, posts, telegraph, and tele¬ 
phone; judicial control of search war¬ 
rants; and protection of property. 

The Enabling Act of March 24, 1933, 
followed. Henceforward, all laws, includ¬ 
ing financial, might be enacted by the gov¬ 
ernment, whether they were of a constitu¬ 
tional nature or not. The Reichstag thus 
became a facade. All laws thereafter were 
decrees of the cabinet. The Reichsrat was 
abolished. The Reichwirtschaft was out¬ 
lawed. When von Hindenbuig died on 
August 2, 1934, a decree of Hitler's cabi¬ 
net merged the chancellorship and the 
Presidency: the dual role was ratified by 
a plebiscite a couple of weeks after von 
Hindenburg's death. In July, 1935, the 
title of Fuhrer replaced the dual title. It 
would be an act of pedantry to enter into 
the detail of the oi^anization of this dic¬ 
tatorship in which the constitution of the 
dictator and of his Nazi party became the 
constitution of Germany and was within 
an ace of becoming the constitution of the 
whole western world. The eight volumes 
of Nazi Conspiracy and Aggression, the 
documents produced in the Nuremberg 
war-guilt trial, contain the elaborate pic¬ 
ture; Volume IV is especially concerned 
with the organization of the cabinet and 
the party,® while Supplements A and B 
contain the succinct closing addresses of 
prosecuting counsel and the defence, each, 
in his own way, describing the foulest 
behavior in human annals. 

The general outline may be given. The 
principle of the system was “All respon- 

»See W. Ebenstcin, 7 'he Nazi State (New 
York, 19.15); F. Neumann, Behemoth, and 
edition (New York, 1944), E. Fraenkel, The 
Dual State (Oxford, 1942); £. R. Huber, Fer- 
fassungsrecht des grossdeutschen Reiches 
(Hamburg, 1937); U. S. Government Printing 
Office, Nazi Conspiracy and Aggression, Vols. 
IV, V, and VI; Pechel, Deutsche Widerstand 
(Zurich, 1947); L. Lochner (ed.). The Goebbels 
Diaries (New York, 1948): U. Von Hassel, 
Diaries (New York, 1947); Hans Rothfels, The 
German Opposition to Hitler (University of 
Illinois, 1947). 


sibility upwards and all authority down¬ 
wards," the summit being the leader of 
the state and the leader of the party. 

The constitutional power to make laws 
outside the Reichstag —added to the 
chancellor’s powers to make decrees and 
to govern, combined with the powers of 
the President as prescribed by the Wei¬ 
mar constitution—concentrated in Hit¬ 
ler’s hands all power of every kind: 
executive, legislative, and judicial, and 
command of the armed forces (Law to 
Remove Distress of People and State, 
March 24, 1933: Law on Sovereign Head 
of the German Reich, August 1, 1934)- 
The separation of powers was rejected 
and indeed scoffed at. The Minister of 
Justice, Dr. Frank, declared: ® 

This measure means a turning away from the 
liberal principle, of the separation of powers 
in reuniting the legislative w'ith the executive 
power, and on the other hand a turning away 
from parliamentarism, since the self-respon¬ 
sibility of the leading personalities has taken 
the place of anonymous resolutions in the 
legislature. 

The laws, with a few exceptions when 
the Reichstag was permitted to assent to 
the projects introduced by the Fuhrer, 
were made by simple ordinance and’ pro¬ 
mulgation. The more fundamental ones 
were drafted by the Minister of the In¬ 
terior, and submitted to the cabinet. 
Others were drafted by the minister in 
charge of the particular department, were 
then sent to all members of the cabinet, 
and after a lapse of time for objections 
were considered to have been passed by 
all. Cabinet meetings were rare: there 
were meetings between the Fuhrer and 
the men he wanted to see. A decree of his 
own set up a private cabinet for high 
policy, defense, and foreign policy. The 
laws were signed by the Fuhrer, and were 
usually countersigned by the appropriate 
minister or ministers. The function of 
this countersignature was in reality nuga¬ 
tory—^it was but a relic. Yet it was theo¬ 
rized about, as everything had to be the¬ 
orized about that the dictator suffered to 

®In Zeitschrift der Akademie fur Deutsches 
Recht (February, 1937). 
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exist by accident. Countersignature was 
supposed to maintain the responsibility 
of the ministers to Hitler: to vivdy them 
by the idea that they also were '*Fuhrers** 
not merely clerks; and to produce a team 
spirit, where there was no team. For the 
theory supplied by the obsequious profes¬ 
sors was that this was no “chancellor sys¬ 
tem” as had existed, nor a “prime min¬ 
ister system,” but something especially 
hea ven-d i spcnsed. 

This system of irresponsible political 
direction was supported by a number of 
pillars, chief of which were (i) the unity 
of party and state; (2) the control of the 
civil service; (3) the control of the judi¬ 
ciary; and (4) the fighting toughs and 
secret police. 

(1) The Nazi party was given a monop¬ 
oly of political life. The l.aw Prohibiting 
the Formation of New Political Parties, 
of July 14, 1935. prescribed: 

The National Socialist German Workers’ party 
is the only political party in Germany. Who¬ 
ever undertakes to rnainiain the organization 
of another political party, or to form a new 
party, is punishable by hard labor up to three 
years or imprisonment from six months to 
three years, unless the action is punishable by 
a higher penalty under other provisions. 

To get out of a jail was impossible once 
in it; and the “higher penalty” referred to 
was the interpretation of sedition and 
criminal activities established by the 
Nazis and rendered by the ordinary courts, 
or, more, the People’s Court, which sat 
in secret and was manned by party mem¬ 
bers, especially the SS men. Further, the 
law of December 1, 1933, declared the 
party to be “the bearer of German politi¬ 
cal sovereignty, inseparably intertwined 
with the state.” Its status (by this law) of 
"corporation of public law” gave it cer^ 
tain immunities in its property and activi> 
ties because actions against it were triable 
in the administrative courts with a favor¬ 
able jurisprudence to its purposes. The 
chancellor was leader of the party, and its 
supreme lawgiver and disciplinarian. He 
normally operated through a deputy: the 
vile Martin Bormann. 

The deputy leader of the party was an 


ex officio member of the Reich cabinet. 
He participated in making the laws. He 
reviewed all nominations for high admin¬ 
istrative and political offices. His local 
subordinates at all levels of government 
downward territorially had the same 
power of control, nomination, and rejec¬ 
tion. (Cf. p. 210 above, on the position of 
the states and municipalities.) 

Fitted into the party were various pil¬ 
lars and auxiliaries: the SturmahteiU 
ungen; the Schutzstaffeln; the Students’, 
Women's, and Physicians’ associations. 
They were fighting militias. They had ac¬ 
cess to the best jobs. They were spies and 
denouncers of their fellow-citizens and 
professionals: for spying and denuncia¬ 
tion were cardinal party duties. (Law, 
March 29, 1935. and Law of the Deputy 
of the Fiihrer), T'he party members ben¬ 
efited from the rules of lese majeste. They 
were bound to report contemptuous re¬ 
marks about the party, and especially to 
resist open attacks upon it. To the SA 
and the SS certain rights of immediate 
.self-defense were given. Within the party, 
strong discipline prevailed, all from 
above, administered in courts within the 
party. Action on the state by the party 
was confined by the decrees of the Fuh- 
re^Fs deputy to the channels ordained by 
him. 

(2) The controls over the civil service 
have already been noted (p. 302 above). 
The exaction of loyalty to the Fxihrer was 
personal and total. For example, article 3 
(1) and (2) of the Civil Service Law of 
January 27, 1937: 

A position in the public service is proof of con¬ 
fidence on the part of the state leadership, 
which the official must justify by being con¬ 
stantly aware of the added duties-^hich his 
position imposes upon him. Fiihrer and Reich 
demand of him true patriotism, a spirit of self- 
sacrifice, and complete dedication of his efforts, 
obedience to his superiors, and comradeship 
towards his colleagues. He must be a mcxlel 
of loyal fulfilment of duty to all his fellow 
citizens. He must be faithful unto death to the 
Fiihrer who assures him his special protection. 

The official must at all limes support with¬ 
out reservation the National Socialist state and 
in all his behavior must be guided by the fact 
that the Nazi party, in indissoluble union with 
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the people, is the basis of the Gerniaii idea of 
the Slate. He iiiiist report to his superiors oc¬ 
currences wliich might endanger the existence 
of the Reich or of the Nazi parly, even when 
he has not learned of them in the course of 
his official duties. 

(3) In the German system of govern¬ 
ment, the judges were civil servants, but 
the Weimar constitution required that 
they should be independent, obeying only 
their judicial conscience. But the theory 
of the Nazi state, presented to the courts 
from time to time and not infrequently 
by the Minister of Justice to the Nazi 
organization of lawyers, was that the Nazi 
movement superseded the Weimar consti¬ 
tution, in so far as laws and decrees can¬ 
celed or altered its terms, and above all in 
so far as the will of the movement was 
expressed in the Fuhrer*s speeches. Hence, 
the judges were now subordinate to the 
Fuhrer*s wmII, and the “healthy popular 
feeling” about law w'as to prevail over 
judicial scruples based on the written stat¬ 
utory or case law. Dr. Frank, Minister of 
Justice, declared: 

The Judge is not placed as a .sovereign author¬ 
ity in the State above the citizen, but is a 
member of the living community of the Ger¬ 
man people. It is not his duty in enfoicing 
law, to impose on the comm unity of the Volk 
or to resuscitate ideas of universally recognized 
values [that is, natural law concepts— author] 
but to safeguard the very definite order of the 
national community, to eliminate dangerous 
elements, to prosecute all acts which harm the 
community, and to reconcile all differences 
between the members of the community. . . . 
The Judge has not the right of judicial review 
of decisions made by the Fiihrer and issued 
in the form of law or decree. 

(4) Finally, the SS was a special corps of 
Hitler's toughs, the militia of the r^ime, 
chosen for purity of blood, with weight, 
height and girth prescribed—the equiva¬ 
lent in the twentieth century of Frederick 
W'illiam's tall grenadiers of the seven¬ 
teenth, but more murderous and assigned 
for special duties. They were closely inter¬ 
woven with the Gestapo, or secret police, 
headed by Himmler: the torturers, mur* 

10 Nazi Conspiracy and Aggression, Vol. V. 
Much of this is execrably translated. 


derers, concentration-camp maintainers, 
spies, informers, and the rest. Of these 
the Law of February us, 1936, said: 

The duty of the Secret Slate Police is to expose 
and oppose all social forces which are dan¬ 
gerous to the State, to collect and evaluate the 
results of these discoveries, to inform the gov¬ 
ernment and keep the authorities of all kinds 
informed. . . The orders and business of the 
secret state police are not subject to review in 
the administrative courts. 

This barbaric despotism wrought its 
wickedness in the midst of Europe unmo¬ 
lested from January, 1933, until Septem¬ 
ber, 1939. when, much against their will, 
Britain and France were forced to pre¬ 
serve themselves against it. Nor did the 
United States challenge it by force, and 
hardly by words, until some time in 1941. 
The Soviet Union had even become allied 
with it in August, 1939. Those who con¬ 
nive are themselves besmirched. 

The arms and the lives sacrificed to 
liberate the nations of Europe and the 
U.S.S.R. from the black, murderous ty¬ 
ranny of the nazis and all who connived 
at their wickedness or supinely condoned 
it also liberated the German people from 
themselves and the compulsions and cruel¬ 
ties within them. The grand question is 
whether, when the occupying powers 
leave, they can govern themselves in 
liberty and cease to hanker after the de¬ 
struction of the liberties of other peoples. 
It is in doubt. 


GENERAL SURVEY OF EXECUTIVES 

7'he analysis of the executive brings to 
light certain truths. It is obvious that a 
nonrespoiisible government is impossible 
and dangerous, save for very exceptional 
moments in the life of the modern state. 
Responsibility to some body representa¬ 
tive of the people is needed as much for 
the well-being and capacity of the leader 
as for the enforcement of a sense of re¬ 
sponsibility. Loss of office is, in the west¬ 
ern world, at least a sufficient sanction of 
responsibility, while impeachment and 

Ibid,, Vol. V, pp. 346 and 456: and Vol. IV, 
pp. 193 and 732. 
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civil and criminal liability are cither un¬ 
necessary or too grave to be used. Re¬ 
sponsibility of this kind admitted, the 
problem becomes one of finding the best 
conditions of centrality in leadership. The 
two chief methods are the parliamentary 
cabinet and the nonparliamentary Pres¬ 
ident. 7'herc is every reason to believe 
that the parliamentary cabinet is far su¬ 
perior to the Presidential system; indeed, 
the latter has nothing which can be urged 
in its favor except the very devices which 
are desperately invoked to overcome its 
inherent defects. It is possible to concen¬ 
trate to such a fine point that all the 
benefits of collective counsel backed up 
by the weight of a political following are 
lost. On the other hand, in the French 
and German cabinet .systems, parliamen¬ 
tary committees dispute executive leader¬ 
ship, and contribute to the obscurity of 
responsibility, and this, if possible, is to 
be avoided, as it is in the British system. 
Modern cabinets are overburdened, and 
to meet their obligations they use expert 
commissioners to help them in debate and 
explanation and expert technicians either 
in the form of a council or as individual 
attendants upon the cabinet, and their 
rules of business are more and more being 
adapted to the complexity and intricacy 
of their work. Not all of them arc as ra¬ 
tionally organized as is necessary. Collec¬ 
tive respon.sibility rather than individual 
responsibility is an almost inevitable con¬ 
sequence of the inseparable weft of all 
government business—and the vital im¬ 
portance of each part of a government’s 
policy to the rest—and besides this, in¬ 
dubitable indication of responsibility is 
only possible where a unit confronts the 
legislature and the people. 

The sources of healthiness or unhealth¬ 
iness in cabinet government are to be 
traced to the party system, for this con¬ 
nects the government and the parliament, 
and the government and the people, and 
the government and the opposition. Of 
all the systems we have analyzed, the 
English by good fortune and the predomi¬ 
nance of political ability over other spir¬ 
itual dispositions, have produced the best. 
In other countries representative govern¬ 


ment in general (and the parliamentary' 
executive in particular) has fallen into 
contempt. In some it ran the serious risk 
of replacement by a dictatorship. In a few, 
it has already been replaced by dictator¬ 
ship, because the fragmentation and num¬ 
ber of parties, and their mutual intoler¬ 
ance based on grounds of })olKy or per¬ 
sonal egotism, result in a most disturbing 
instability of the executive. This experi¬ 
ence provides a fresh criterion of the non- 
parliamentary executive of the United 
States—for at least, whatever the short¬ 
comings of that system, the executive is 
fixed for four years, and stability is a 
tremendous advantage in the modern 
world of highly sensitive industrial, com¬ 
mercial, and financial huiiiaii relation¬ 
ships based upon continuity of operation, 
credit, and meticulous calculation of tlie 
future. A moment’s consideration of the 
effect on industry of taxation, tariff, and 
employment policy w'ill teach that. 

Yet the executive, as we have treated it, 
lacks the final touch: that is, an under¬ 
standing of the part which the duel of 
state plays in the process cjf govcriiinerit. 
We have already indicated that the mem 
bers of the cabinet, especially the prime 
minister, attract loyalty by reason of their 
high status as well as by their utility. 
They are credited with being more than 
they are because they are w'here they arc. 
Men and women defer to Presidents and 
Kings, even when these are in fact able to 
do far less than that wdih which they arc 
credited.12 


THE EXi:Cl!TIVE IN THE U.S.S.R. 

The .student will notice in Table 21 that 
there is a kind of duality in the system of 
the U.S.S.R., w’iih “executive" functions 
divided between Presidium and the Coun¬ 
cil of Ministers, until recently called the 
Council of People’s Commissars. 

The mechanism is thus constituted. The 
Soviet fresh from the elections elects forty- 
two members from its midst: one of them 
thereby becoming President of the Soviet 

12 Chap. XXV'I in Vol. II of the original tu’o- 
vohiine edition of the present work (Melhiien 
and Co.. London, 194)2). 
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TABLE 21— Comparative Chart of Executive Action* 





Fourth 

Weimar 

Constitution: 

Cabinet 


U.SS.R.: 

Executive 

British 

United States 

Republic 

U.S,S.R.: 

Council 

Action 

Cabinet 

President 

France: 

Presidium 

oj 




Cabinet 


Ministers 

Calls Parliament 

Yes 

(Self-called) 

(Self- 

called) 

Yes 

(Self-called' 

Yes 


Dissolves Parliament 

Yes 

No 

Yes 

Yes, if dead- 







locked 


Makes laws 

No 

No 

No 

No 

Yes 


Introduces laws 

Yes 

Quasi 

Yes 

Yes 

Yes 
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Union; among the others are ample vice- 
presidents to represent the various repub¬ 
lics. Its authority extends to the issuance 
of edicts between meetings of the Soviet, 
so that, as the latter are few and far be¬ 


tween, it is the continuing lawmaking 
body of the land. "New law" is to be made 
by the Soviet—^but what that is nobody 
has defined, except that comprehensive 
planning legislation is submitted to the 
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Soviet for approval, and the budget goes 
to it also, for debate. The virtual power 
of lawmaking is thus in the hands of the 
Presidium. Furthermore, it interprets the 
laws. It convenes the Soviet twice a year, 
for as long as it wishes. It is never enough 
for the real work of legislation. It has 
the power of removing and appointing 
officials, including the Council of Min¬ 
isters between sessions of tlie Soviet. Thus, 
save for some formal ratification of the 
action of the Presidium in the selection 
and dropping of ministers, the shaping of 
the cabinet and its entire control there¬ 
fore lies with the Presidium. The other 
powers will have been noticed in Table 
21. The Council of Ministers is a cabinet, 
with collective purposes, and with indi¬ 
vidual responsibility of ministers for their 
special departments. The departmental¬ 
ization is highly developed, since the state 
is in command of most of the activities 
and thoughts of the people of Russia: at 
the moment there are the chairman, 
Stalin; eight vice-chairmen; and forty-five 
ministers. Both Presidium and ministers 


are answerable to the Soviet. As these two 
bodies, in their Communist party roles, 
have chosen the members of the Soviet, 
by means of their control over the party, 
and as the Soviet meets for so brief a 
time with so heavy an agenda of applaud¬ 
ing speeches before discussion and vote, 
answerability is a fiction. 

Rather more important to notice are 
the tight organizational bonds which link 
Presidium, Council, and Politbureau of 
the Communist party, fully facilitating 
the dynamism and control of the last over 
and through the other two.^® The Polit¬ 
bureau is all-Communist, and quintes¬ 
sence of Communist; and the other two 
bodies are fully Communist also. But, 
even more important, some leaders hold 
office simultaneously in Presidium, Coun¬ 
cil, and Politbureau—one head that 
thinks for three and assures Communist 
party sovereignty. 

i^Cf. Julian l owstcr. Political Control in the 
LlSSJi. (New York, 194H), Chap. XI; and 
Anilici Vyshin.sky, The Law of the Soviet 
Stale (New York, 1948), passim. 
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The United States Presidency 


THK UMl 1:D states PRESIDENCY 

I he power, spiritual and physical, lodged 
in the pt^iple and government of the 
United States prodigiously outweighs that 
of any other nation in the world, far be¬ 
yond that of any other democracy. The 
domestic use of this power for Americans 
own internal economic well-being also 
increases or destroys the daily bread of 
hundreds of millions of foreign men, 
women, and children beyond her borders. 
The exercise of her might in the inter¬ 
national congregation of seventy inde¬ 
pendent states, through friendly acts or 
pressure on the will of some of them, gov¬ 
erns their independence and their se¬ 
curity, and helps to settle whether their 
institutions shall be mcire or less deino- 
craiit in spirit. Since the United States 
is transcendentally mighty, her consiitu- 
tion is by so much more a ruling hnee in 
the constitutional life and fate of all other 
peoples no less than of her own. 

It can never fail to be a matter of pro¬ 
found anxiety on the part of the rest of 
the world, or of the 150 million Amer¬ 
icans. that the American system of gov¬ 
ernment disintegrates the leadership of 
Congress, and then largely stakes the fate 
of itself and the world of nations with 
which it is merged by physical oneness, 
upon the character and ability of one 
solitary man in the VV’hite House: that is, 
upon an accident. It is not a little terrify¬ 
ing to think that though the stakes are so 
higli, ruin as well as bliss is risked on a 
single throw. 


It is not intended here to make an elab¬ 
orate analysis of the chief executive, as 
the history and concrete circumstances are 
readily available.^ It is, however, urgent 
to assess the functional strengths and 
w^eaknesses of the institution, especially in 
comparison with foreign executives.^ The 

il'he chapter is founded (1) on the well- 
known standard hiograpliies, autohiogra]>hies, 
and diaries of the Presidents—c.g., Grover 
Cleveland, Presidential Problems (New York, 
190.1)—and some of the cabinet officers, c.g., 
Gideon Welles; (2) on the historians of par¬ 
ticular Presidents or cahinets. like J. C. Ran¬ 
dall. Constitutional Problems under Lincoln 
(New York, 192G). or Burton J. Hendrick, 
l.incoln*s War Cabinet (Boston, 19*17), J- 
Tuiiiiilty, Woodrow Wilson as I Knew Him 
(New York, 1921), or A. S. Link, Wilson on the 
Way to the While House (Princeton, 1917), or 
Arthur Schlesinger, Jr., The Age of Jackson 
(.New Yoik, 1915): (3) on the documents oil 
origins like Max Farrand’s Records of the Fed¬ 
eral Convention (New Haven, 1911), fully ex¬ 
ploited in Volume II, chapter XXIII, of the 
two-volume edition of this work; (/)) on studies 
like C. C. 'Lhach, The Creation of the Presi¬ 
dency (Johns Hopkins, 1922), and N. J. Small. 
Presidential Interpretations on the Presidency 
(Baliimoie, 1932), H. B. Learned, The Presi¬ 
dent’s Cabinet (New Haven. 1912), and M. L. 
liimsdale, History of the President’s Cabinet 
(.\nn Aiiwr, 191 i), and J. Hart, The American 
Presidency in Action, lySg (New York, 1948). 
5 * Our understanding has been enriched by tlic 
studies of the Presidency as an ofiice, such as 
K. S. Corwin, The Presidency, 2nd edition 
(New York, 194H); W. E. Binkley, The Presi¬ 
dent and Congress (New York, 1947); E. P. 
Herring, Presidential Leadership (New York, 
1940); and the iemiiiisceiicc.s of Frances Per¬ 
kins, The Roosevelt I Knew (New York, 1917); 
Henry L. Stimson and M. Bundy. On Active 
Service in Peace and War (New York, 1948); 
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illustrations chosen, are, lor impressive¬ 
ness, contemporary, but the generaliza¬ 
tions are rooted in the development of a 
centui7 and a half.® 

The American Presidency has six out¬ 
standing characteristics: * 

It is a “made” executive, but it has 
grown; 

Jr is a “solitary” not a “collective” ex¬ 
ecutive; 

It is popularly elected, in practice di¬ 
rectly; 

It is more than an executive; 

It is separated from CJoiigress; 

It may be tinkeied with, but cannot be 
reformed 

A "made” executive 

The authority of the Presidency has ver¬ 
bal bounds, since the executive was cre¬ 
ated and defined in writing by the con¬ 
stitutional convention. Most of the au¬ 
thorizations are specific. It w'as the general 

James Farley, Jim Farley’s Story (New York, 
1918); Roi>crt Sherwood, Roosevelt and Hop- 
liins (New York, 1918): Harold Ickes, Twelve 
Ytars with Rooscxfclt (New York, 1949); Cor¬ 
dell Hull, Memoirs (New York, 1948). 
a Cf. chapter on the Presidency in Vol. II 
of the original edition of the pieseni work. 

4 For the more immediate problems of fitting 
the Presidency to his contemjiorary respon¬ 
sibilities it is necessary to consult: .Symposium, 
“The Kxeciitive Office of the President," Puh- 
lie Administration Review^ Winter, 1941; 
Harold D. Smith, "The Budget as an Instru¬ 
ment of Executive Management," ibid. Sum¬ 
mer, and N. M. Pearson. "A General 

Administrative Staff to Aid the President," 
ibid.. Spring, 1944: Paul Appleby, ‘‘Organiz¬ 
ing around the Head of a Large Federal De- 
lartment, ibid,. Summer, 1946; Louis Brown- 
ow, “Reconversion of the Federal Administra¬ 
tion Machinery," ibid., Autumn, 1946; "Sym¬ 
posium on Federal Executive Reorganization," 
by Wayne Coy, J. P. Harris, and Don K. Price, 
American Political Science Rei/iew, Decem¬ 
ber, 1946; Charles E. Merriam, "The National 
Resources Planning Board," ibid., December, 
• 944 ^ P* Morstein-Marx, “The Bureau of the 
Budget,” ibid., 1945, pp. 653 and 869 ff.; F. 
Morstein-M.yx, The President and his Staff 
Services (Chicago, 1947); Lindsay Rogers, "The 
American Presidential Sy«tem,” Political Quar^ 
terly, Oxford. October, 10^7, and, most re¬ 
cently, the Reports of t'^e fHoover) Commis¬ 
sion on Organization of the Executive Branch 
of the Government, February-March, 1949. 


i—though by no means unqualified—in¬ 
tention of that body to cstab]i.sh an exec¬ 
utive of assigned powers, not a general 
residual executive with “inherent” pow¬ 
ers and a “prerogative,” ® as had emerged 
over the ccniuiies of c.onsiitutiuual battle 
in Britain and the Continental slates. The 
states, under colonial rule as when they 
asserted their independence, were re¬ 
solved on a subdued executive and a 
dominant legislature. 

The “executive jiowcr” is vested in the 
President. He is commander in-chief of 
the armed forces of the United Slates, 
and of the militia of the several states, 
when called into the actual service of the 
United States. He has the power to re¬ 
quire the opinion in writing of the prin¬ 
cipal officer in eadi of the executive de- 
partmeiiLs. He has the power of reprieve 
and pardon. He has the power to make 
treaties, with the advice and consent of 
tw^o thirds of the Senate. To him is 
granted the powder to nominate—^with the 
advice and consent of the Senate—ani- 
bassadors, other public ministers and con¬ 
suls, judges of the Supreme Court, and 
all other officers of the United States 
whose appoininients are not otherwise 
provided for, whidi sliall be established 
by law (but Congress may vest the ap¬ 
pointment of these laiier officers in the 
President alone, in the courts of law, or in 
the heads of departments). He is vested 
with the power to fill vacancies during re¬ 
cess of the Senate by commissions expir¬ 
ing at the end of their next session. T hen, 
too, he is assigned the duty of giving Con¬ 
gress information on the state of the 
Union and recommending to their con¬ 
sideration such measures as he shall judge 
necessary and expedient. He may convene 
extraordinary sessions of the Congress. 
He has the obligation of receiving am- 
ba.ssadors and other public ministers. “He 
shall take care that the laws be faithfully 
executed.” He shall commission all the 
officers of the United States. 

This is a “made” executive: that is to 
say, one which was deliberately designed 

®Cf. W. R. Anson, Law and Custom of the 
Constitution (Oxford. 1935 edition), Vol, II, 
Part I, “The Crown," Chapter I. 
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to take a certain place, a limited place, 
in a constitution along with other powers 
also defined. But, quite apart from the 
intentions of the constitutional conven¬ 
tion, the terms of his authority arc elastic, 
for they are in words, general words. 
Thus, “commander in chief’’—-on what 
occasion, when, and for what purposes? 
Thus, “the executive power"—is the 
model the European or the British king? 
Does executive power reach beyond the 
confines of the list of specific grants? 
What of the recommendation of measures 
to Congress?—in person, or by transmit¬ 
ted written message?—advocated with 
what force, authority, and instrumentali¬ 
ties (for “recommendation" could be 
rhetorical or perfunctory)? The reception 
of ambassadors, their appointment, the 
making of treaties—these can combine in 
a weighty power. And, finally, the obli¬ 
gation to see that the laws are "faithfully 
executed"—how vast a discretion to en¬ 
ergy or laziness, to zeal or apathy, to 
courage or timidity, to coordinative power 
or administrative fccklcssness, to width 
and force of managerial drive and politi¬ 
cal marshaling of forces for success, or to 
negligence and ineptitude! Nor is this by 
any means the end of uncertainty—of 
closure or opportunity of effective initia¬ 
tive. For one great party groufwng, anti- 
Federalist, Whig, Republican, in 1789 
and thereafter, resolutely affirmed and 
fought for the supremacy of Congress and 
the subserviency of the Presidency. Thus, 
Thaddeus Stevens’s claim in 1862® was 
but the intenser echo of doctrines first 
uttered in 1788: 

We [Congress] possess all the powers now 
claimed under the Constitution [that is, Lin¬ 
coln’s claims!] even the tremendous power of 
dictatorship. 

The Presidency is very largely what the 
incumbent is willing and able to make it, 
taking account of the problems and con¬ 
ditions of the time. Jefferson, Jackson, 
Lincoln, Hayes, Cleveland, McKinley, 
Theodore Roosevelt, Woodrow Wilson, 
and Franklin Delano Roosevelt made it 

« Congressional Globe, Vol. XXXVII. Part 2 , 
p. 440. 


a center of the most active and effective 
governmental leadership. In theory and 
practice, or simply in practice, they pro¬ 
ceeded on the view that they could do all 
that a political situation demanded, in 
the public interest, that was not forbid¬ 
den by the constitution or that did not 
conflict with some other institution like 
the courts or Congress to whom the con¬ 
stitution had assigned definite powers. 
"The situation demanded"—it demands 
and offers what the founding fathers never 
dreamed of. 

Tlieodore Roosevelt’s claim is the most 
assertive and Franklin D. Roosevelt’s the 
most elevated. The former founded his 
administration on 

my insistance upon the theory that the execu¬ 
tive power was limited only by specific restric¬ 
tions and prohibitions appearing in the Con¬ 
stitution or imposed by Congress under its 
constitutional powers. My view was that every 
executive officer, and above all every executive 
officer in high position, was a steward of the 
people bound actively and affirmatively to do 
all he could for the people. . . I decline to 
adopt the view that what was imperatively 
necessary for the Nation could not be done 
by the President unless he could find some 
specific authorization for it.’' 

Franklin Roosevelt, taught by the un¬ 
precedented experience of connection 
with the White House from youth, experi¬ 
enced in the governorship of New York, 
and inspired by the plight of the "for¬ 
gotten man," declared within a few days 
after his election in November, 1932: 

The Presidency is not merely an administra¬ 
tive office. That is the least part of it. It is more 
than an engineering job, efficient or inefficient. 
It is preeminently a place of moral leadership. 
All our great Presidents were leaders of 
thought at times when certain historic ideas in 
the life of the nation had to be clarified... .Isn’t 
that what the office is—^a superb opportunity 
for reapplying, applying in new conditions, 
the simple rules of human conduct to which 

we always go back?-Without leadership. 

alert and sensitive to change, we are all bogged 
up or lose our way. 

In a poll conducted and appraised by 

f I heodore Roosevelt, An Autobiography 
(New York. 1915), p. 389. 
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Professor A. M. Schlesinger,® six Presi¬ 
dents were judged as ‘‘great’*: Lincoln* 
Washington* F. D. Roosevelt, Wilson, 
Jefferson, and Jackson, in that order. The 
common quality of their greatness, ad¬ 
mitting many imperfections in the minor 
arts of administration and political 
tactics, was their soaring moral ^lan en¬ 
dowed with the native might to sweep 
masses into their swift flight towards an¬ 
swers to crises that supplied durable unity, 
freedom, justice and welfare to the whole 
nation. 

A "solitary” executive 

The constitutional convention desired to 
secure an unmistakable focus of respon¬ 
sibility and avoid confusion; and to en¬ 
courage vigor and despatch in judgment 
and decision. The weak colonial gover¬ 
nors were in disfavor. Hence no plural or 
collective executive, like a cabinet or 
council of ministers, was established, 
though it must never be forgotten that a 
multiple executive was proposed only to 
be dropped for reasons not fully reported 
in the records of the convention. 

All constitutional responsibility is fo¬ 
cused on one man and one man alone. 
The constitution even provides for his 
impeachment. The consequences are in¬ 
teresting and dangerous. 

No collective responsibility in a group 
of men equal in status, with perhaps some 
ascendency in a prime minister, was 
sought. None has developed. Something 
called the President’s cabinet, always in¬ 
cluding the ten departmental heads and 
usually others, was evolved. Yet, in real¬ 
ity, no cabinet exists, in the sense of a 
constitutionally responsible miiltiheaded 
council for the exercise of the chief exec¬ 
utive's power. The cabinet is a mere 
collection of Presidential minions, 
“clerks” as they have been called. The 
President’s will is supreme, whatever they 
may advise, because his responsibility is 
sole and plenary. Indeed, it is rare that 
the cabinet is called together; rarer still 
that it discusses major issues; and prac- 

* Paths to the Present (New York, 1949), p. 96. 


tically never that it makes a corporate 
decision. The President makes up his own 
mind, whatever the votes—^when, indeed, 
votes are taken. 

The talk of a cabinet, then, is specious; 
it is a cabinet at a meeting to hold conver¬ 
sations, perhaps at times to deliberate, 
but hardly ever to create a collective will 
that shall govern all including the Presi¬ 
dent. The President floats above it. and 
aloof. He is not mciged in a team; he is 
detached. 

Though business may be distributed, 
partly by the Presidential wish and his 
general executive power, and partly by 
statutes of Congress which vest various 
administrative powers in the several heads 
of departments, no real sharing of au¬ 
thority occurs. That this weighs on the 
Presidential mind can be inferred from 
many utterances and action taken by all 
the Presidents. Franklin D. Roosevelt 
offers a particularly significant illustration 
among hundreds. At a press conference 
on December so, 1940, he said: ^ 

There were two or three cardinal principles; 
and one of them is the fact that you cannot, 
under the Constitution, set up a second Presi¬ 
dent of the United States. In other words, the 
Constitution states one man is responsible. 
Now that man can delegate, surely, but in the 
delegation he does not delegate away any 
part of the responsibility from the ultimate 
responsibility that rests on him. 

Wc have called this a particularly signifi¬ 
cant example because precisely this state¬ 
ment was seized upon by Roosevelt’s po¬ 
litical opponents on the Joint Committee 
of Investigation of the Pearl Harbor At¬ 
tack, in order to fix on him the prime re¬ 
sponsibility for that lamentable event, 
and they quote his words in evidence 
against him.^® Every President is person¬ 
ally liable to be smitten in conscience, 
sel^rcspect, and political reputation, by 
the boomerang of his own delegation of 
authority; responsibility—that is, punish¬ 
ability—^is inescapable. He distributes 


«Cf. Public Papers, 1940, p. 62«j. 
i** Cf. Report, Investigation of the Pearl Har¬ 
bor Attack, Doc. No. 244, IJ.S. Senate, Wash¬ 
ington, July 5. 1946, pp. 541-42. 
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business, or Congress docs, but, whoever 
acts, he alone takes political responsibil¬ 
ity. He therefore is careful not to devolve 
aiithoriiy, which still attaches to him. It is 
always only a distribution of business. For 
whatever may be the actual demonstrable 
errors of his cabinet heads, political 
blame will come back to him. The Presi¬ 
dent takes the greatest political risk in 
surrendering some of his authority into 
the keeping of others. If he is a conscien¬ 
tious man, this is a painful strain on him. 
He is torn between the impulse not to 
share power with others, though he has 
so crushing a burden himself, and the 
impulse to give it and then feel that un¬ 
less he watches its use closely. Congress 
and public opinion will make him smart 
with blame. Congress may have given 
power and responsibility to a depart¬ 
mental thief, provided him with funds, 
instructed and encouraged him at its hear¬ 
ings yet since the President bears responsi¬ 
bility for executive competence, he cannot 
find relief from departmental concern, for 
he cannot cut the knot the constitution 
has tied. 

It is an impossible burden. And, in 
fact, it cannot be borne in a governmental 
system so widely and deeply active as the 
Anierican of the twentieth century is 
obliged to be. Too much responsibility 
paralyzes the w'ill, for the imagined con- 
secjuences are too fearful. An excessively 
concentrated accountability causes incom¬ 
plete devolution of work to subordinate 
agencies, and a process of frantic intru¬ 
sions and exits, by the chief executive, in 
the alternations between relief and ac¬ 
cumulating anxiety. When the President 
is a weak man—which by the bargaining, 
contractual, almost casual, nature of the 
forces producing a nomination, he is 
liable at any moment to be—the pitiable 
man is reduced to a frightened whistling 
for courage, and policy to collapse. 

The constitution and its conventional 
apparatus have provided him with no one 
he can fully trust: no one to lend him ac¬ 
ceptable and dependable counsel; no one 
to encourage him with the sincerity that 
comes when a colleague's political fate is 
bound up with the results of the encour¬ 


agement he gives. How much easier is the 
British cabinet minister’s task, and how 
much lighter the prime minister's, even 
though the latter’s power is not reduced 
and limited by any federal division of 
power, or checks and balances, or the ex¬ 
clusion of some matters from govern¬ 
mental jurisdiction altogether, as under 
the United States constitution. 

It is not to be wondered that Presidents 
have been obliged to set up "kitchen 
cabinets" and "brain trusts" and "Assist¬ 
ant Presidents." In their constitutional 
loneliness they must confide in some one. 
In more fortunate circumstances they 
might have had a group of political party 
colleagues on whom they could rely, on 
whom they might have been compelled to 
rely. But the political parties are loose 
and divided; they have not been tight¬ 
ened up by a constitutional provision 
which would have been astringent to 
them by calling for a responsible collec- 
tivity, the top leadership of the party, as 
in the British government. Therefore 
Presidents have given and taken their 
confidences through personal friendships. 
By their nature these may be constant, or 
inconstant: competent or incompetent; 
lasting for days or months, not so often 
for years. The President does not look 
merely for ability, but for the signs of con¬ 
geniality and trust—the small man in his 
way, with old-time small-town cronies, the 
great man. like Franklin D. Roosevelt, 
among the 61 ite of intellect and character. 
Instead of decision by cabinet, we have 
decision by t(*ie-a-teie. Notice how, on the 
death of one President, and the succession 
of the Vice-President of that same party, 
the former’s departmental chiefs flee 
Washington, while the new chief execu¬ 
tive brings in his own "gang." Frances 
Perkins's description of the Roosevelt 
cabinets'^ fits the stories of previous 
Presidencies and corroborates that given 
verbally to the present author by other 
members of Roosevelt administrations. 

But as the years went on, Ronsevelt’s cabinet 
administration came to be like most previous 

The Roosevelt I Knew, p. 37 
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ones—a direct relationship between a par* 
ticular cabinet officer and the President in 
regard to his special held, witli little or no 
participation or even information from other 
cabinet members. Certainly almost no *'cab* 
inet agreements” were reached. Something 
about our governmental form and the ten* 
sions between the legislative and executive 
functions seems to make fully responsible 
cabinet action unlikely. 

This account is corroborated by cir¬ 
cumstantial stories. The effect of the last 
man in to see the President is most often 
decisive. The disputant who appears at 
the White House, as contrasted with the 
other man who stayed away, wins a su* 
perior influence.*^ Cabinet members take 
deliberate care to safeguard their depart¬ 
mental concerns from cabinet discussion, 
with mutual understandings for suppres¬ 
sion. One of those especially trusted by 
the President lunches with him weekly. 
Here is a fortuitous assemblage of re¬ 
gional. local, sectional, vocational, and 
“party” chielians. each with his own fief; 
some, but few, with broad views of policy; 
some, but not all, loyal to the President's 
person and comprehending the import of 
his policy. They have come into politics 
for a time; they do not expect to stay; 
they will retire soon because they arc sick 
or disagree with the President or are 
merely unwilling to shoulder an unprofit¬ 
able burden or wdsh to repair their for¬ 
tunes in their private business. Or they 
will cling to office, despite disagreement 
with the President, u.seful or not to the 
public welfare, and the President will 
not eject them as early as the public good 
demands because he may offend the chief¬ 
tain’s followers or clients, ^nd so lose sup¬ 
port in Congress or popular votes if he 
contemplates a second term. 

Yet there is still a drawback: the Presi¬ 
dent cannot wholly trust them. For they 
may involve him in trouble, and they 
are behind-the-scenes operators. In that 
case, what becomes of the Philadelphia 
Convention's desire to secure an indubi- 

12 It may be known that the present author 
was for nearly a year at 'I'.V.A. hcadc|uariei*s 
in Knoxville, Tennessee, during its most criti¬ 
cal year i937<38. 


table locus of responsibility? The Presi¬ 
dent is still “responsible,” but it is a nom¬ 
inal responsibility. His backstairs mentors 
have not been tracked down and pun¬ 
ished, or pilloried before an electorate 
wdiich may make him or them or liis party 
suffer for misgovernment at the next 
election. A cabinet on the British and 
even on the Continental model consti¬ 
tutes the principal part of tlic executive: 
there is little in the kitchen (I do not say 
“nothing”): there are enough advisers 
to render a “kiuhen” unnecessary: the 
oven cabinet is the group, as a group, to 
be held to responsibility. 

T'his element of solitary, and not plural, 
responsibility is the plague spot of the 
American tonstitutiori in the twentieth 
century. All remedial gadgets must break 
against its insidious obstinacy. For above 
all, it destroys from the beginning to the 
end the possibility of coordinating the 
work of policy niaking and administration 
that has been distributed, and the various 
work of the agencies and departments and 
commissions set up by statute. No one 
man can coordinate so much with so lit¬ 
tle. Nor can one man, with this unique 
responsibility, take advantage of the 
technical and personal devices w'hich 
from time to lime have been proposed 
and even established to assist him to co¬ 
ordinate the vast proliferation of execu¬ 
tive bodies. For we revert alw^ays to his 
responsibility, his pride, and his con¬ 
science. 

Some further observations on this 
theme are essential, especially in the light 
of the recomincndations made by the Re¬ 
port of the President’s (F.D.R.'s) Commit¬ 
tee on Administrative Management of 
J936, and partly embodied in the Reor¬ 
ganization Act of 1939. As laws have 
follo'wed laws, the agencies of administra¬ 
tion have increased in number. T'hese 
were not, as they afe in normal British 
and European practice, fitted into as few 
chief directing departments as possible. 
By the time the committee reported, over 
one hundred separate ox^ani/ed depart¬ 
ments existed, with the obligation of re¬ 
porting to the President, and headed by 
chiefs many of whom drew their authority 
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not from him but from the Congress. 
Among them were the ten great depart¬ 
ments of “the cabinet"; and many com¬ 
missions, agencies, administrations, and 
authorities under the President but not 
within these departments. Some twelve 
agencies were altogether independent of 
the President's surveillance. Indeed, the 
President’s Committee on Administrative 
Management went so far as to say that 
“a headless fourth branch of the govern¬ 
ment, responsible to no one," had “plan- 
Icssly grown." It proposed twelve major 
executive departments fitted together in 
one all-comprehensive scheme. 

The committee's resounding slogan was, 
“The President needs help." and it rang 
true. Accordingly, at the very center of 
the administrative structure, to assist the 
President and form a better organized 
White House staff, the committee pro¬ 
posed six executive assistants to the Pres¬ 
ident in addition to existing secretaries 
who dealt with the public, with Congress, 
the press, and the radio. Their only 
function and status was so defined; 

When any matter is presented to the President 
for action, affecting any part of the adminw- 
trative work of government, to assist him in 
obtaining quickly and without delay all per¬ 
tinent infoimaiion possessed by any of the 
Executive Departments, so as to guide him in 
making responsible decisions; and then, when 
decisions have been made, to assist him in see¬ 
ing to it that every administrative def).'irtnient 
is promptly informed. . . . They should be 
possessed of high competence, great physical 
vigor, and a passion for anonymity. 

One of the principal architects of the 
Committee as well as of its work (l.ouis 
Brownlow, the gifted director of the Pub¬ 
lic Administration Clearing House of 
Chicago) explained in its simplest form 
the purpose of this arrangement; 

The President’s Committee decided to propose 
that the Executive Office of the President 
should perform only those functions, the re¬ 
sponsibility for which could net be delegated 


1* Report, p. 5. 

1»Louis Brownlow, "A General View,” Public 
Administration Review, Vol. I, No. 8, pp. 
104-5, 


by the President. The "non-delepWe" func- 
tions are those by which an executive may con¬ 
trol the policies of his departments, while leav¬ 
ing to the head of each department decisions 
which are peculiar to its activity and the work 
incidental thereto. . . . According to our dis¬ 
tinction between "delegable" and “non-dele- 
gable” functions, a staff function such as pur¬ 
chasing may be centralized or decentralized as 
expediency may reciuire, but in either case can 
be well delegated; whereas managerial func¬ 
tions hy which an executive can control his 
organization, especially budgeting, planning 
and personnel, must be performed in the 
Executive Office. 

They looked to special assistance to the 
President by the Bureau of the Budget, 
a planning agency (perhaps the National 
Resources Planning Board), and a per¬ 
sonnel unit. 

The Reorganization Act of 1939 im¬ 
plemented much of this central-office 
reform. Yet still the Presidency did not 
work: because it could not work, even 
with this assistance. The very minor 
effectiveness of the reforms could have 
been and was prophesied. Not that the 
committee was at fault; without bricks 
and straw no one can make an adminis¬ 
trative heaven. It was hamstrung by the 
logical defects of the whole system of 
responsibility within which the President 
worked. In 1942. I made this judgment 
on the reforms: 

The White House staff was increased as recom¬ 
mended, (hough time must show whether the 
physical and psychological attributes proposed 
lor the assistants have been recruited. Experi¬ 
ence hitherto, perhaps distorted by World 
War II, has shown the utility of the .sialf, hut 
of a kind rather different from that which was 
planned and expected. A strong president, im¬ 
patient of administrative apparatus in time of 
war, and even in time of peace, will hardly 
wait for his orders to sift down to the depart¬ 
ments, or for information to be sifted up to 
him. He is likely to pass beyond his admin¬ 
istrative assistants who are go-betweens, and 
make direct contact with his cabinet officers 
(the heads of the great departments) and the 
mightiest agencies. To him, his assistants 
would seem to clutter up his path; and to the 
impatient heads of departments they must ap- 
t)car as obstacles to be circumvented. This is 

Future of Government (then in mss.), p. 18O. 


[674] 



A “solitary” executive 


in the order of what has happened; and the 
president in wartime has dealt with most agen¬ 
cies directly and through political confidential 
men and old friends. 

The committee had its mind con¬ 
sciously focused for the time being on ad¬ 
ministration. But the President is not 
merely an administrative manager. He is, 
in addition—and blended to a point 
where even theoretical severance is im¬ 
possible—a legislative leader, and some¬ 
thing of the leader of a nation-wide 
political party. And the severance of ad¬ 
ministration and policy is only rarely 
possible. This the committee even af¬ 
firmed, but it acted as though its affirma¬ 
tion conveyed no command to it. 

These predictions have been borne out. 
They have been attested by many ob¬ 
servers. One of the former White House 
staff has, in a brilliant artJcle, admitted 
the insufficiency of mere administrative 
arrangements, and (in my opinion) with¬ 
out intending to do so, has demon¬ 
strated the collapse of the single, solitary 
chief executive for our time. Here is the 
crux of his constructive criticism: 

I'here remains the need for special facilities 
designed to capture in each particular matter 
before the President the best thinking avail¬ 
able. Indeed, this fusion of thought by which 
all the resources at his command are brought 
to bear upon his business is a foremost func¬ 
tion of the Executive Office ... another unit is 
required in the Executive Office vested with 
responsibility for so coordinating the various 
lines of staff work that every action paper 
reaching the President becomes a dependable 
jend-procluct of joint analysis from different 
angles. . . Matters placed on the President’s 
desk should adecpiatcfy reflect not only a gov¬ 
ernment-wide point of view, hut also the con¬ 
tribution of different kinds of staff analysis, 
especially managerial thinking and policy 
thinking. 

All of this has to pile up on the desk of 
one man! The new device suggested has 
the purpose of ''continuing analysis of 
the flow of policy recommendations pre¬ 
sented for the President's decision." But 
one man cannot do it! That one man 

Wayne Coy, American Political Science Re¬ 
view, Decemiier. 1^46, p. 1124. 
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must always escape to other advice, either 
outside the apparatus designed or 
through its network, or himself escape 
from giving any answ'er at all. At least 
some of the answers must be perfunctory 
and therefore both incompetent as well as 
irre.sponsible, while others will not be 
made by the President at all. When a 
President is swamped with responsibility 
he is, paradoxically, tempted td^ "off-the- 
cufl" decisions, for how can he genuinely 
let his duty invade him? riie amount of 
business is beyond one man’s capacity or 
conscience. One solitary man must, surely, 
look for short cuts. The l^resident needs 
help, as the Committee on Administrative 
Management declared; but he needs the 
help of a dozen or fifteen men, good and 
true, who bear a direct responsibility with 
him (not to him) to the public and the 
party and the Congress. 

Ten years after the reforms mentioned 
had been put into partial effect, the 
Hoover Commission, in its Report on 
General Management of the Executive 
Branch (February, 1949), returned to the 
charge as though the committee of 
had never had the slightest effect. In¬ 
deed, the charges of inefficiency are more 
serious; "Authority is difliised. lines of 
authority are confused, staff services are 
insufficient. Consequently, responsibility 
and accountability are impaired." (p. 1). 
And, again, "The line of command and 
supervision from the President down 
through his department heads to every 
employee, and the line of responsibility 
from each employee of the executive 
branch up to the President, has been 
weakened, or actually broken, in many 
places and in many ways" (p. 4 ff). 

The main reforms suggested are three: 
better integration and (lovetailing of the 
departmental structure, leading to a 
smaller number of departments; in¬ 
creased PresidentiaL staff services: and 
more offices of a supervising kind over 
the functions of government to be lodged 
in the Executive Office of the President— 
the latter would be (in addition to the 
White House Office), the Bureau of the 
Budget, the Council of Economic Ad¬ 
visers (to be one man, only), the National 
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Security Council, the National Security 
Resources Board, and an OHite of Per¬ 
sonnel. 

What is of supreme interest to the 
present discussion is the newly suggested 
Staff Secretary. It is essential to give the 
proposal in the (iOinmission's own words 

(pp. 22-2,^): 

At present there is no one place in the 
President’s Office to which the President can 
look for a current summary of the principal 
issues with which he may have to deal in the 
near future; nor is a current summary of the 
staff work available on prc»hlems that have 
been assigned to his advisers, his staff agencies, 
or the heads of departments and agencies. 

To mext this deficiency, the Commission 
proposes the addition of the staff secretary. 
He would not himself be an adviser to the 
President on any issue of policy, nor would he 
review (in a supervisory capacity) the sub- 
stHiice of any recommendation made to the 
President by any part of his staff. 

The Commission believes that this recom- 
mciiclation will facilitate teamwork among the 
President’s staff, the agencies of the Presi¬ 
dent’s Office: and any Cuhinei or inierdcparl- 
mental committees which are studying prob¬ 
lems for the President. 

If possible the staff secretary, like the execu¬ 
tive clerk, should be a career public servant. 

The staff secretary should keep the Presi¬ 
dent currently informed of work which has 
been undertaken by various parts of the Pres¬ 
ident’s Office, by liie Cabinet committees, or 
l)y intctdepaitnietual cominirtees or special 
advisory committees. He should inform the 
President of any difficuliies w'hich have arisen 
l)ecaijse of the overlapping of assignments oi 
conflicts of policy. He should make the in¬ 
ventory of intcrdepartmcfital committees re¬ 
ferred to in [an earlier recommendation] . . . 

We need not dwell long on the useless¬ 
ness of this proposal as a measure of any 
importance in helping the Presidents to 
make competent and responsible deci¬ 
sions, whether administrative, or on a 
higher plane of policy. It wants only the 
slightest amount of imagination to be 
spent on the words (in the quoted pa.s- 
sage) “current summary", and then the 
disclaimer that the sunitiiarizer would not 
“himself be an adviser ... on any issue of 
policy." Even if he were not. who that 
was being summarized would believe it, 


and not take steps to avert an unfavor¬ 
able summary? Moreover, how could a 
single staff secretary even with assistants 
be big enough to do the job? How could 
he possibly not inject his values into the 
account given to the President? How 
could the Piesideiu not suspect him of 
such personal interpretations especially 
if there w’ere complaint made by a de¬ 
partment chief? 

How could he tell tJie story of “over¬ 
lapping" and "conHicts of policy" with¬ 
out really doing the Chief Executive’s own 
work? 

Ihc President cannot be helped 
through a single funnel upwards. 

The Presidency needs to be put into 
commission. It needs distribution among 
fifteen equals, each of whom is fully the 
master and the servant of his own por¬ 
tion of responsibility and of all common 
policy which comes to them as a tollective 
unity. You tan coordinate if you have 
divided; you can divide if you can trust; 
you can irust if you alone arc not saddled 
wdih all responsible decision. To apply a 
famous dictum of de rocqueville’s, used 
by him to describe the centralization of 
the ancien regime in France: when you 
centralize in a solitary President, you risk 
apoplexy at the center and aniicmia at 
ihe extremities, or a red face and palsied 
hands. Nor is that all: if no full authority 
can be granted a departmental chief, how 
is one to induce men of stature to seek 
office and stay there? 

All these proposed administrative gadg¬ 
ets may well help a little on lesser mat¬ 
ters, and even that is to be much ap¬ 
plauded. But every gadget calls for an 
other gadget to stop up the still-existing 
leak, ad infinitum. Still, the reservoir of 
responsibility is so high and heavy that 
it will flood the channels made lor it: 
what is needed is. one collective reservoir 
and its sharing among a dozen or more 
interconnected basins, with free circula¬ 
tion among them all. The proposed re¬ 
forms still leave the President high and 
dry, for they still leave him responsible for 
tcK) much. 

Nor is this all. The heads of depart¬ 
ments are granted authority and are 
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saddled with responsibility for their de¬ 
partment by laws made in Congress. It 
has been found impossible to stop them 
from appealing to Congress for the funds 
and the legislation to implement their 
departmental policy, whether or not that 
conflicts with the President’s.’’ Close ob¬ 
servers admit in desperation that inde¬ 
pendent staff work for the President (for 
example, especially through the liureau of 
the Budget) may do much to enforce regu¬ 
lations and controls and prepare long- 
range plans, but cannot build up a unified 
program of policy and legislation. 

1’ Hardly a week passes without some .such 
episode as the following. In April, 194H, Setre- 
taiy of Defense Forresial proposed a program 
which among other things provided for lilty- 
hve Air Force groups. This, it niii.st be remem¬ 
bered. involves proportionate magnitudes in 
the other part.s of the armed foices; and all 
together have financial conseipiences which 
niu.st be harmonized with the total budget, 
and therefore with taxation polity, and to 
some extent, therefore, with general economic 
policy. The original }>roposai was presumably 
made with the agreement of the President, 
and based on a theory of Atuericun coiumii- 
nients in foreign fiolicy. At the hearings betore 
the House Armed Ftuxes Coiumiiice, liowcver, 
Air Secretary W. Stuart Sytnington pleaded 
for seventy groups. Congress supported him 
against the President (presumably) and the 
Secretary for Defense. At his press conference 
of April 15, 19 <i 8. the President made some 
non-committal remarks when asked if he 
would discipline the Air Secretary. 7 'he fore¬ 
going confusion occutied in .spile of the estab¬ 
lishment by statute (July 25, 1947) of a Unified 
National Military Establishment, and of the 
National Security Council—t:ompo.scd of the 
President, the Secretary of Defense, the three 
armed services* secretaries, and the chairman 
of the National Security Re.sources Board—to 
advise the President on national defen.se. It 
nicely illustrates the weakness of the Presi¬ 
dency, and the administrative intervention of 
Congies.s. 

Such cases are repealed as fast as it is pos¬ 
sible to print a book. On April 28, 1949, the 
Secretary of the Navy resigned hecau.se the 
newly appointed Secretary for Defense had 
forbidden the con.struction of an aircraft car¬ 
rier, which had been approved twice by the 
President, by the Bureau of the Budget, had 
been included in the budget message of the 
President on January 3, 1949. and passed hy 
the Hou.se on April 18. 1919. The exchange 
of letters suggests but does not disclose the 
President’s part in all this. Sec New York 
Times, April 27, 1949, for texts*. 


It is now' newly suggested that a unit in 
the Executive Oflice of the President shall 
convene the appropriate department 
heads to formulate a common approach. 
Di.sagreement would lead to an appeal to 
the President, with the department heads 
in .session with him. This proposal is an 
attempt to reproduce a cabinet. But the 
department heads are men w'ho own no 
exclusive allegiance to the President: they 
owe .some of it at least to Congress. They 
are men of the Pre.sident's party, but the 
party is not a loyal phalanx. To say they 
are men ol his "party” implies a common 
policy and loyalty that are far from ex¬ 
isting. 

Indeed, as one contemplates the col¬ 
lection of incongruous personalities in 
American cabinets from the beginning, 
but more especially since the enti of the 
nineteenth century, it is ridiculous to 
mention the word "party." I'hey are usu¬ 
ally appointed because they have or are 
supposed to have some special intcre.st or 
expertne.ss in the field of that deparitnent 
—Henry Wallace in Agriculture, and then 
in Commerce; Jesse Jones in the Recon- 
.struction Finance Corporation; Clinton 
Anderson in Agriculture; Henry Morgen- 
than, Jr., in the Treasury (becaiLse Mr. 
Roosevelt had a personal faith in him); 
Chester Bow'les in price administration: 
Frances Perkins in labor welfare: or Wil¬ 
son Wyatt as housing administrator, and 
so on. They are opinionated men; their 
natural pride is not moderated by party 
loyalty and solidarity with their chief ex¬ 
ecutive. Their loyalties are divided be¬ 
tween the President and their own de¬ 
partment; they may sway between the 
President and Congress; they arc torn be¬ 
tween their own personal idea.s and those 
of the President. In Mr. Roosevelt’s ad¬ 
ministration of 1933 he had appointed a 
Director of the Bureau of the Budget, 
Lew Douglas, who had avowed the policy 
of a balanced budget and had been at¬ 
tracted by Roosevelt’s declarations in 
favor of this in the campaign of 1932. and 
at the same time men like Tiigwell, Ickes, 
and such-like, w'ho were enthusiasts for 
public works which would require deficit 
financing. In 1935 the Frances Perkins 
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social security proposals were refuted in 
Congressional committee by her own col¬ 
league, Secretary of the Ireasury Mor¬ 
gen thau, who objected, successfully, to the 
proposed universal coverage. These exam¬ 
ples are representative of the many which 
constitute the history of Presidential ad¬ 
ministrations. 

In November. 1945, President Truman, 
after a ragged process of consultation with 
some of his advisers, and after these them¬ 
selves had never met as one body, set forth 
his wage-price policy, crucial to all post¬ 
war reconstruction—foreign and domes¬ 
tic. Within a few days, a different version 
was published by his Secretary of Com¬ 
merce, Henry Wallace. Again, Mr. Tru¬ 
man refused the advice of his Secretary of 
the Interior, Harold Ickcs, on the ap¬ 
pointment of an administrator of navy oil 
lands, and the account given of their re¬ 
lations by the latter shows clearly the non¬ 
existence of cabinet discussion and the 
flight of Presidents to the men they find 
personally congenial. When the Senate 
refused to have anything to do with Mr. 
Pauley, the President’s nominee and one 
of California’s Democratic machine lead¬ 
ers, this same man was later appointed by 
the President to another office—and was 
very soon obliged to resign office on al¬ 
legations that he had speculated in grain 
with inside information. Mr. Ickes’ state¬ 
ment on his own resignation (New York 
Times, February 13 and 14, 1946), gives 
a grim picture of the Presidency. 

Crasser examples abound in the foreign 
policy of the nation. Especially in relation 
to Ru.ssia in September, 1946, the Pres¬ 
ident and Mr. Wallace were able to make 
matters difficult for Mr. Byrnes, the Sec¬ 
retary of State, while all the staff work in 
the world did not prevent Mr. Truman 
from making a gaffe on a truly cosmic 
scale. The story of American policy on 
Palestine since 1946 is equally calami- 
tous.i® At times no one knew whether 
there was a policy at all, or if so. whose 
it was—the President’s, the State Depart¬ 
ment’s, of which rival parties in the State 

i®Cf. Bartley Crum, Behind the Silken Cur¬ 
tain (New York, 1947). 


Department, or of the Senate Foreign Re¬ 
lations Committee. In the end, in Novem¬ 
ber, 1947, the United States stood for par¬ 
tition of Palestine at the United Nations, 
but did not provide for the armed force 
necessary to support its view of interna¬ 
tional justice. After four muddled months 
in March, 1948, it withdrew its own rec¬ 
ommendation—for so incoherent had the 
process of policy making been that the 
administration had never counted and ac¬ 
cepted the cost. It thereby condemned 
Palestine to bloodshed. A similar execu¬ 
tive-legislative tangle became apparent 
when the executive, having played a 
trump card in March, 1948, against the 
Italian Communists by proposing the re¬ 
turn of Trieste to Italy, was set back by 
Congress' proposal to include Franco 
Spain in the European Recovery Program! 

Another tragic and sickening (Senator 
Vandenberg called it ’’cynical”) example 
occurred when Representative Taber, 
chairman of the House of Representatives 
Appropriation Committee, on June 8, 
1948, led his committee—and with it the 
House itself—to cut more than one and a 
half billion dollars from the European 
Recovery funds, though the policy requir¬ 
ing the amount had been duly embodied 
in a statute passed by both Houses and 
signed, with special ceremony, by the 
President, over a month before. The 
statute in question, the European Recov¬ 
ery Act, had its origin in a speech made 
by Secretary of Slate Marshall in June 
of 1947. It was followed by negotiations 
among sixteen European nations for a 
joint scheme of economic reconstruction, 
requiring effort and bringing its rewards 
only after cooperation over a period to 
the end of 1951. The scheme was fought 
with the greatest malevolence by the 
Soviet Union and its satellites. It was a 
part of a world-wide economic recovery 
policy, but also a policy of containment 
of the expanding Russian power. Its 
promise stabilized France to .set herself 
firmly and successfully against Commu¬ 
nist-party aggression and subversion; its 
imminence fortified the Italian non-Com- 
munist government to resist, successfully, 
the bitter attacks of the Communists and 
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affiliated Left Socialists. Congress did not 
make up its mind until after the Secretary 
of the Interior and the Secretary of Com¬ 
merce had produced voluminous and 
cogent reports to show the effects of 
America’s assistance on America’s own 
welfare, and to demonstrate its capacity 
to produce and deliver what it had prom¬ 
ised. The statute was not passed until 
after the most careful and lengthy hear¬ 
ings had been undertaken in Senate and 
House, with testimony submitted to the 
most searching cross-examination from 
the State Department, the Department of 
Commerce, the Department of the In¬ 
terior, other departments, and after a 
nation-wide debate of unrelenting inten¬ 
sity. 

Finally, after many anxieties and despair 
that short-sightedness would ruin the 
hopes of Europe and the world, the pro¬ 
gram was voted, even then with less of an 
appropriation than was thought really 
adequate to the general policy. But the 
statute was voted. On its basis, an Amer¬ 
ican administrator was nominated by the 
President and consented to by the Senate; 
his oig^anization, the Economic Coopera¬ 
tion Administration, began to formulate 
the firm but intricate lines of its policy 
of supervision and administration of the 
plan, and the staff was being built up. 
The European peoples expressed their 
gratitude, and for their part set up a 
continuing organization of the fifteen na¬ 
tions. with a secretariat; and their own 
budgetary, trade, and currency policy be¬ 
came intermeshed with the promised and 
voted advances. 

Mr. Taber and his friends decided, then, 
that they would not supply the money for 
a policy which had been voted for over¬ 
whelmingly by their own party, under no 
duress, and commended, after inquiries on 
personal visits abroad, by their own Con¬ 
gressional colleagues and leaders. Senator 
Vandenberg pleaded (June lo, 1948) that 
the House “not make indirect use of the 
appropriating function to veto these de¬ 
clared policies of Congress, and thus to 
brand these policies before the world 
as capricious, unreliable and impotent. 
We cannot build leadership for peace 


upon any such shifting sands.” He quar¬ 
reled, he said, “with the final, overall, 
meat-axe technique . . . equivalent to a 
horizontal so per cent cut. which in my 
opinion guts the enterprise. In one fell 
swoop this takes away something like a 
billion dollars without a scintilla of re¬ 
gard for all of the carefully screened fig¬ 
ures upon which all EGA estimates were 
made . . He observed that the action 
of the House “keeps the word of promise 
to the ear but breaks it to the hope.” 

The incident is full of instruction to the 
student of American government. The 
executive’s foreign policy meant nothing 
to Mr. Taber. The Senate's foreign policy 
of his own party meant nothing to him. 
The statute containing a policy predicted 
on a quantity of funds meant nothing. 
His authority was divorced from the au¬ 
thority to make the policy and offer prom¬ 
ised abroad. His authority almost alone 
could shake the credit of the United 
States and make infirm the tranquillity of 
several democracies. He seemed to owe no 
duty to the Republican leadership. Sen¬ 
iority had won him his place, and egotism 
moved him to use its power. Senate and 
House were at odds; their policy com¬ 
mittees so laboriously set up by the Legis¬ 
lative Reorganization Act of 1946 (which 
at the same time raised the salaries and 
provided expert staffs for Congressmen) 
were not of timely avail to produce a har¬ 
mony of policy and expenditure. And all 
the gadgets manufactured to secure a unity 
of action of ways and means and appro¬ 
priations committees, and of executive 
policy and Congressional will, did not 
prevent this erratic, capricious behavior, 
and a profound shock to the whole world 
(with the exception of the Soviet Union, 
whose friends began at once to say. “I 
told you sol”). Was Mr. Taber moved by 
vanity? Was he affected with a desire to 
draw attention to himself in an election 
year? Was he a sincere isolationist? Was he 
confused? Was he merely spiteful? Is he 
misanthropic? 

The memoirs of Sumner Welles, Ray¬ 
mond Moley, and Cordell Hull combined 
throw an authentic and tragic light on in¬ 
coherence and mismanagement of foreign 
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policy from 1933 to Pearl Harbor. The 
Pearl Harbor Report reveals a want of 
alert coherence between White House, the 
Secretaries of Stale, War, and Navy, and 
the Chiefs of Staff, with some proper blame 
on the first, or, more reasonably, on the 
system.*® Other studies throw light on the 
lack of solidarity at the center—fumbling 
in the formation of policy, and stumbling 
and staggering in its fulfillment.^® 

Even with so potent and clever a Pres¬ 
ident as Franklin Delano Roosevelt as 
compared with the busy cipher, Harry S. 
Truman, the President needs twelve or 
fifteen men of his own stature, of ec]ual 
responsibility with him, equal in accept¬ 
ing party leadership and loyalty. And he 
and they need the ever-operative assis¬ 
tance of some sixty career men, heading 
the dcparimenis permanently, under the 
political secretaries—the cream of the 
crop of an "administrative group" of per¬ 
haps 10.000 or 12,000 at all ages on the 
scale from cadets to mature men and 
women, to be their advisers, their staff, 
their arms of administration. All need a 
Congress organi/.cd for, and alert regard¬ 
ing, its function of making collective and 
unified the policy of the scattered ele¬ 
ments of the administration, by everyday, 
regular, organized, public criticism. Pearl 


1® 1 cannot subscribe to the narrow-minded 
fault-finding of the niitioiity rcpoit by Homer 
Ferguson and Owen IJiewsicr, in Report, In- 
vestigatiun of the Pearl Harbor Attack, op. cit., 
pp. ^95-573: but they arc not wiliiuut reason 
in decluiing (p. 567): 

"'I hc most poweiiul men next to the Piesi- 
dent in authority—men bound to oliey his 
orders and scMve without stint, were not (ui 
from the President's side; and anv one of 
them, if so instructed, could have * /und and 
alerted the others. Secretary Hull, Secretury 
Slimson, Secretary Knox, General Marshall, 
and Admiral Stark were ncaihy. They could 
be reached quickly by means of communica¬ 
tion at the President's command." But—the 
President and the SecicLaiics. though fully in¬ 
formed and ill frequent contact, were not con¬ 
tinuously in collective contact, and their ap¬ 
prehensions were sufficiently diverse in point 
and intensity to fail to have an inesca|jablc 
defensive impact on the military and naval 
arms." 

20 A. W. Macmahon, J. D. Millett, and G. 
Ogden, Federal Work Relief Administration 
(Chicago. 1941). 


Harbors, domestic as well as foreign, may¬ 
be avoided where a collective fifteen are 
responsible, and where the Congressional 
five hundred badger them with relentless 
questions. 

On this latter point, an extract from 
Representative Frank B. Keefe’s report on 
Pearl Harbor is apposite. He says: 21 

Those who find .American public opinion re¬ 
sponsible for Pearl Harbor accept an entirely 
false theory. Kniiglitencd public opinion is 
based on accuiaie information. I'hc American 
people, if kept well infoimcd of their real 
diplomatic position, do not need an incident 
to unite them. If ioicign policy and diplomatic 
rcpicseniaiioiis aie treated as the exclusive, 
seciet iiiioimatiuii of the Piesideiit and his 
adviscis, piiliiic; opinion will not be en¬ 
lightened. The very nauiie of the consequent 
public alarm places the armed forces of the 
Nation in effective readiness and may even 
deter an enemy from executing its planned 
attack. 

Without fully accepting the Represen¬ 
tative’s conclusions—c.specially regarding 
the kind of facts that the President can 
at any stage divulge to the public-—or 
without condoning his motives, it may be 
ventured that j)ul)lic opinion would have 
been riper if Congress had had the right 
to ask questions of the executive. Some 
one of the five hundred would have been 
the permanent gadfly of the executive, a 
gadfly he could never forget, and that 
would have given alertness and tone to 
the Secretaries and have compelled a uni 
fied not a diversified judgment on theii 
part. 

According to Mr. Stimson's Diary, Pres¬ 
ident Roosevelt was much exercised, and 
even baffled, by the problem of awakening 
the public and yet not alarming it in the 
two weeks before Pearl Harbor.** He con¬ 
sidered but postponed a message to Con¬ 
gress. But the problem would have been 
solved where the executive was under an 
obligation to appear before Congress 
regularly. 

The lack of a central thinking, focusing 
body of advisers at the top is acknowl- 

21 RepoH, Vol. V, p. 266. 

*2 Cf. the hearing on the Pearl Harbor Attack, 
Part II, p. 5427. 
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edged by observer after observer of the 
Washington apparatus of government, 
however reluctant in the beginning they 
may be to admit any deficiencies in the 
American constitution. 

The evidence of a former assistant Di¬ 
rector of the Bureau of the Budget,^3 par¬ 
ticularly gifted, confirms the truth demon¬ 
strated in every cabinet: how much more 
coinpelitive than cooperative are the cab¬ 
inet members among themselves and even 
in relation to the President. He empha¬ 
sizes that the departmental heads cannot 
help the President nor administer their 
departments adecjuately through the bu¬ 
reau chiefs. Yet he repudiates the idea of 
**a rigid, special corps.” And he wishes the 
staff leader at the head of dejiartment 
(apparently picked out of the civil service 
and pul on a special register managed by 
the Executive Office of the President) to 
exercise the higlu^st managerial super¬ 
vision of whole department. Yet he ex¬ 
pects this man to be responsible only for 
“staff cros.s-referencc and synthesis,” with¬ 
out a “monopoly on the function of staff 
representation to the secretary.” “Without 
explicit authority to do so, it [the staff- 
leader arrangement] does it within the 
limits fixed by an absence of authority.” 
This same observer-participant and politi¬ 
cal scientist has himself declared that in 
Washington, political sense is lacking, and 
has endorsed a foreign observer’s sugges¬ 
tion that what is lacking is “to think . . . 
in terms encompassing all of the elements 
of the scene.” This is indeed Washington's 
cardinal deficiency. But it is a deficiency 
that cannot be repaired by the “chairman” 
idea, nor by multiple approaches to the 
departmental head. Not, at any rate, as 
the first principle of oiganization. That 
first principle must be a pyramidal line of 
authority, from mere clerical secretaries to 
one top, all-surveying, permanent admin¬ 
istrator. Authority must first be lodged 
with him: without that, integration can¬ 
not be expected. Then, authority being 
focussed, indubitable, and plenary, he may 
exercise it by cross-reference among his 

28 Cf. P.iul Appleby, “Organizing Around the 
Head of a Large Fe<ieral Department,” Public 
Administration Review, Summer, 1946. 


aides, and by chairmanship, and by other 
tricks of the trade, as do his British coun¬ 
terparts, the permanent undersecretaries. 
But Appleby has certainly carried the 
analysis further and more courageously 
than previous writers—out of the bitter¬ 
ness of experience. Improvement cannot 
be achieved without a career administra¬ 
tive group, ser\ ing for life, if good enough 
so to serve. This subject is closely linked 
with the di.sciission of the top permanent 
pei'sonnel (below. Chap. 33). 

THE CONSEQUENCES OF POPUT-AR ELECTTION 

The President is popularly elected, and 
owing to the development of the parties 
and the nominating conventions, he is 
virtually directly elected. Con.sequences 
follow. 

In an age where ideologies consciously 
challenge the very value of law and gov¬ 
ernment, it is a .serious weakness that the 
system of election may lead to a minority 
President. Wilson won the 1912 election 
by a minority of votes, and there are other, 
earlier instances. Such an event might oc¬ 
cur at a time of grave distress and excite¬ 
ment. The parliamentary system of pro¬ 
ducing an executive body wdll be seen, on 
reflection, to avoid the grim crudity of 
unproportional representation to this ex¬ 
treme; or, as in practically all Presidential 
elections, even the entire repulse from 
executive influence of a very' large minor¬ 
ity. 

The weight of a whole country behind 
the President gives him tremendous au¬ 
thority, and makes of him a focus of what 
millions expect. His popular authority is 
certainly needed in his relationship with 
a heterogeneous Congress: his veto and 
his message-making power would be worth 
nothing without it. But that popular sup¬ 
port can be altogether dissipated by a 
mind and character not attuned to the 
opportunities it gives and the qualities it 
demands. “I felt as though the heavens 
had fallen down on mel” was Mr. Tru¬ 
man’s exclamation on learning that the 
responsibilities of the Presidency were his. 
And he certainly acted like a crushed man. 

The Presidential campaign comes near- 
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to a umfeeA nauonwik consultation 

Icy Frou. this 

sU.L andscn;.tanul Sections are marrtd 
by cyc(cssivc locaJism. The appioac 
C:on^rcss is nhstructcd by locaJ and sec¬ 
tional barriers; a sum must be added up 
of diverse and rival elements before a 
policy can be pieced together. 'I’he Pres¬ 
ident is a unit: each time he speaks, at 
any rate, the policy is one, though, of 
course, it need not remain so for more 
than a few days. With popular support, 
he is expected to unify, and, unifying, is 
expected to lead. That leadership he is 
pressed to undertake because a party has 
selected and made him the one man that 
best represents them, however badly that 
may be. He takes charge of the fulfillment 
of the laws that his party friends in Con¬ 
gress make—that is, one half the business 
of government. From that half emerges a 
knowledge of possibilities and necessities 
which hitherto Congress has not been 
equipped itself to provide so well as he. 
Hence, he is in a splendid position for 
legislative leadership. But more than this: 
with the development of mass communi¬ 
cations (the press always, but in our time 
especially the radio), the reciprocal influ¬ 
ence of Presidency and people has become 
immense. Perhaps no executive in the 
world—past times included, and dictator¬ 
ships not excluded—possessed a status and 
vehicles of communication so powerful to 
educate a people in facts and responsi¬ 
bilities, and into mutual support of each 
other, as the President of the United 
States. If he fails, it is a personal failure, 
not one of position or opportunity. By 
awakening the people, even by his power 
to do so, he has a steady potential influ¬ 
ence over Congress. 

Yet is not this customary contrast of the 
beneficial unity of the executive with the 
injurious disunity of Congress at least a 
little exaggerated? The assertion of unity 
has often been made. For example, Polk's 
message to Congress at the end of his fruit¬ 
ful and forceful tenure:®* 

-*J. D. Richardson, Messages and Papers of 
the Presidents (Washington, 1897), Vol. IV, 
p. 664-65. 


The people by the Constitution have com¬ 
manded the President as much as they have 
commanded the legislative branch of ih- Gov- 

criimeni to execute their will-If it be said 

that tlie Representatives in the popular branch 
of Congress are chosen directly by the people, 
it is answered, the people elect the Presidcni.., 
The President represenis in the Executive de¬ 
partment the whole people of the United 
States as each representative of the legislative 
department represents portions of them. 

But is there a real, practical, effective 
unity of will and policy? 

Popular vote for the President has in¬ 
volved the constitution in the weakness of 
the succession to the President. It is diffi¬ 
cult to think of a more unfortunate 
arrangement than the simultaneous elec¬ 
tion of a Vice-President. If he is strong, 
the office is politically dubious, because he 
is less representative: if he is weak, he has 
not only not been wanted, but he has de¬ 
served not to be wanted. It seems to me 
that the best solution would be the aboli¬ 
tion of the Vice-Presidency, and the re¬ 
turn of the succession back to the people. 
Within a short time after the demise (or 
the resignation) of a President, say, two 

29 Cf. the more modern, extended, and rea¬ 
soned statement of a noted student: “That it 
[the steady aggrandizement of the influence of 
the executive in determining legislative ac¬ 
tion] has much to commend it cannot be ques¬ 
tioned. Among the things in its favor, first 
mention should be made of the fact that the 
chief executive has a representative character 
in relation to the electorate that is not pos¬ 
sessed by the aggregate of members constitut¬ 
ing the legislative branch. These members arc 
elected to office by relatively small subdivi¬ 
sions of the countiy. ... Rightly or wrongly, 
it is impossible for them not to give considera¬ 
tion to the manner in which proposed legis¬ 
lative action will affect self-interests and those 
of their direct constituencies. ... No such 
difficulty confronts the chief executive. He is 
elected by and represents the entire electorate. 
He, moreover, is, with rare exception, the 
acknowledged leader of the dominant political 
party and has been entrusted by it with the 
responsibility of using its best efforts to secure 
the translation into an action of the pledges 
made by his parly. Strategically, he thus occu¬ 
pies a strong position. He represents the entire 
country in a way that the individual members 
of the legislature do not, and cannot. . . 

W. F. Willoughby, Principles of Legislatirte 
Organization and Administration (Washing- 
ton, 1954). 
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or three months, there ought to be an elec¬ 
tion for President, to hold office for the 
full term. In the interim, several ‘*care- 
taker" devices are possible: the speaker 
of the lower house; or the ranking mem¬ 
ber there of the President’s party; or the 
Secretary of State. For a people to choose 
almost by accident, certainly by an in¬ 
volved compromise, and practically in ig¬ 
norance, a Vice-President who may well 
become President, has been clearly shown 
to be an extremely costly business for the 
nation, and (it cannot be ignored) for 
other nations also. It has happened seven 
times. The story of Mr. Truman’s nomi¬ 
nation, and the unworthiness of the mo¬ 
tives producing it, are awful warnings, 
deserving notice.*® 

Like the British prime minister, a Pres¬ 
ident gives hostages as he moves along 
toward the supreme position. But the 
prime minister gives his hostages to his 
party colleagues: the concessions he makes 
to them in policy and in promises of place, 
are confined by the fact that party alle¬ 
giance is strong. He cannot be capricious. 
There is metliod in the madness. The 
American President has not usually risen 
alongside the party chiefs: he has often 
risen in open hostility to them. The party 
is assisted by all sorts of ^’outsiders** 
among the henchmen of the local bosses, 
and powerful men not thoroughly satur¬ 
ated with party loyalty. Hence the ex¬ 
traordinary caravan of miscellaneous en¬ 
trants into the administration at home and 
abroad. They may never have met before 
in their lives. At most they may have the 
merest passing acquaintance. They may 
hate each other as the result of incitement 
in casual press rumors. They drift to- 

*• Cf. E. J. Flynn, YouWe the Boss (New York, 
1947), p. 180 It. For a review of the problem of 
the Presidential succession, and legislative pro¬ 
posals regarding it, sec R. S. Rankin, **Prcsi- 
dential Succession in the United States,” 
Journal of Politics, February, 1946, and E. S. 
Brown and R. C. Silva, “Presidential Succes¬ 
sion and Inability,” Journal of Politics, Feb¬ 
ruary, 1949; and for the election figures and 
situations, A. M. C. Ewing, Presidential Elec¬ 
tions: Lincoln to F. D. Rooseoelt (Oklahoma, 
1940), and C. A. Berdahl, “Presidential Selec¬ 
tion and Democratic Government,” Journal of 
Politics, February, 1949, 


gether from the most incongruous careers 
with the most inharmonious outlooks. 
Thus, Daugherty appointed by Harding; 
Ray Lyman Wilbur by Hoover; Mr. 
Woodin by Franklin D. Roosevelt; Messrs. 
McAdoo and Mellon by Wilson; (Mr. 
Hoover himself as Secretary of Commerce); 
Mr. Pauley and Mr. Snyder and Mr. 
Geoige Allen by President Truman; sev¬ 
eral in the Franklin D. Roosevelt “Brain 
Trust” soon to be dispersed and discarded; 
Jesse Jones as head of the RFC. by Frank¬ 
lin D. Roosevelt; Colonel House and 
Robert Lansing by Woodrow Wilson; the 
egregious George Harvey and later Joseph 
P. Kennedy in the London Embassy; the 
too-clever “Boss” Flynn in Canberra—al¬ 
most. Hence, also, the incoherence of 
Presidential policy, and the frequent pub¬ 
lic brawls between two or more of the 
President’s departmental chiefs, and some¬ 
times between himself and one or more 
of the participants. Thus Milo Perkins and 
Henry Wallace; Henry Wallace and Jesse 
Jones; Leon Henderson and William 
Knutson; Donald Nelson and William 
Knutson; Sidney Hillman and William 
Knutson; President Roosevelt and Gen¬ 
eral Johnson, and also Raymond Moley; 
Cordell Hull and Sumner Welles; Harold 
Ickes and (the proposed) Edwin Pauley 
and the President, in which Mr. Ickes ven¬ 
tured to doubt the word of President 
Truman in public, and even to suggest 
that a President may be at least termino- 
logically inaccurate. 

No limit seems to be irrefragably placed 
on the number of terms the Presidency 
may be held by one man. Until Franklin 
D. Roosevelt's time, it seemed to be taken 
for granted that two terms was a not im¬ 
proper rule. None had even tried for a 
third. Whatever the motivation of Roose¬ 
velt in flying in the face of tradition, a 
strong case could be made for his action 
on the ground that the European war re¬ 
quired that his eight years’ experience be 
continued. He himself uiged this. It is in¬ 
teresting to observe that a forceful argu¬ 
ment against this was the burden of the 
office on the health not only of Roosevelt 
but of any man at the age when he is likely 
to become President. A fourth term fol- 
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lowed, viciorious against the RepiibJiran 
argnmciit tJiat a Dcnunntlic President had 
belter not be ejected, because if a Repiib- 
lican Congress were, that President would 
be stultified! After this experience, there 
is more psychological freedtim for at any 
rale three terms. T'he constitution itself 
leaves the door wide open to the needs of 
the nation, intentionally, according to the 
Records of the Convention. 

T he Republican Congress voted ^7 a 
proposed constitutional amendment in 
1947 to the effect that 

No person shall be elected to the offue of the 
I’lesitlciii more than twice, and no j>crson who 
has held the office of Presitleiit, or acted as 
President for more than two years of a term 
to which some other person was elected Presi¬ 
dent shall he elected to the office of President 
more than once.... 

Ail the more reason for redcjubled cf- 
fcjrts to improve the cjuality of the political 
parties, and seriously to reconsider the 
central stipulations and conventions of 
Presidential government. 

MORE THAN AN EXECUTIVE 

The constitution intended that the ex¬ 
ecutive should be more than a mere ex¬ 
ecutive: it very considerably modified the 
pure idea of the separation of powers. He 
has become a very active legislative 
leader as well as an executive. 

On the executive side, attention need 
be drawn only briefly to his remarkable 
powers of appointment and dismissal of 
officials, high and low, and his power to 
conduct foreign affairs. 

Afiffointment and Dismissal of Officials. 
To safeguard its interest in the execution 

27 Frhni.'iry 6. 1947, House of Representatives, 

285 to i2i; amended by the Senate. March 12, 
‘ 917 * .57 23 noes. On March 21, 1917, 

there were 81 ayes, 29 noes! in the Hou.se of 
Representatives. By January, 1949, 22 state 
legislatures had ratified, two had rejected, it. 

See t\eiett S. Brown, '’The Term ol Office 
of the President,*' in American Political Sci¬ 
ence Review, June, 1947. See for the prohlcm 
of ihc Presidential succession. Joseph E. Kal- 
lenhach, "The New Presidential Succc.ssion 
Act,” ibid., Ociober, 1947. 

28 Cf. p. 686 below. 


of some administrative functions. Con¬ 
gress has attached restrictive rules to some 
dismissals: thus for members of the tariff 
commission, where Congress has deemed 
the agency to be quasi-legislative. The 
Humphrey case (i9’J5) decided that. But 
where the office is administrative (and 
that is a matter of judgment by the Su¬ 
preme Court, if an issue is taken to it), 
then the President, particularly because 
he is responsible for the faithful execu¬ 
tion of the laws, cannot be restricted in 
his power to discipline by removal. Even 
the Tenure of Office Act of 1867, deliber¬ 
ately passed to thwart President Johnson, 
and designed to secure the administrative 
supremacy of the Senate, fell before the 
necessities of unified and directed admin¬ 
istration. The Myers case (1926) reaffirmed 
the Presidential power. This does not in¬ 
validate rules designed to secure fairness 
to the oflicial, or the efficiency of the ser¬ 
vice. A more interesting test came in 1938, 
after Roosevelt had removed Morgan, 
chairman of the TVA and the latter sued 
for salary. The Courts took the view that 
the TVA was an "administrative" agency 
subject to the necessary disciplinary power 
df the chief executive. This, although 
the statute and the debates leading to its 
pas.sage had fostered the principle that 
the I’VA was to have .some independence 
and be clothed with the flexibility of pri¬ 
vate enterprise.^*® Yet it was a proper de¬ 
cision. It is a tremendous responsibility 
therefore that inheres in the President. 

Conduct of Foreign Affairs. As for the 
conduct of foreign affairs, the President is 
limited by the knowledge that he had 
better t on form to some general estimate of 
the mind of two thirds of the Senate, lest 
he suffer repudiation, as Wilson was re¬ 
pudiated by that body over the Treaty of 
Versailles and membership in the League 
of Nations. But within that very wide 
limit, the President is most potent in his 
diplomatic powers. He may make impor¬ 
tant agreements not by treaty but by 
"executive agreementi" Their range has 
been extremely wide: the limitation of 

2»Cf. Herman Pritchett, TVA (Chapel Hill, 
*943)’ f'hap. 7. 


[684] 



MORE THAN AN EXECUTIVE 


naval forces on the Great Lakes (1817); 
the agreements with various nations on 
the '*Open Door" in China (1899 and 
1900); the ending of the Boxer Rebellion 
(1901); the limitation of Japanese immi¬ 
gration into the United States (1907); the 
recognition of special Japanese rights in 
China (1917); the exchange of destroyers 
for bases with Britain in 1940. And so on. 
The courts uphtjld such agreements.*® 

In addition to this, the President has 
the power, as commander-in-chief, to 
order the movement of United States 
troops and navy, a power used scores of 
times where his ideas of the interests 
of the United States in various parts of 
the world have required a show or the use 
of force. Consider the effect of Mr. Roose¬ 
velt's sending of troops to Iceland before 
America entered World War II, and the 
order to the Navy to shoot at German 
craft molesting American vessels. 

At least as important is the everyday 
power to take the initiative and make 
declarations to the nation and the world. 
For example, the protracted relations with 
Japan, culminating in Pearl Harbor— 
negotiations designed to reduce Japanese 
power and pretensions, and to ‘*baby them 
along” until American opinion and arms 
were strong enough to resist injustice more 
forcefully. Or the Rooscveltian negotia¬ 
tions with Hitler in i9,s7 and 1958, and 
the withdrawal of the American ambassa¬ 
dor from Berlin in 1938. Once again, the 
abrupt thoughtless action (not taken in 
cabinet, but in colloquy with one adviserl) 
of Mr. Truman in cutting off Lend-Lease 
from Britain in 1945; and his personal 
difficulties in understanding the impor¬ 
tance of not allowing a public statement 
on Russia on one basis by his Secretary of 
Commerce while his Secretary of State was 
negotiating with the Russians on a dif¬ 
ferent basis, and the effect of this on the 
stability of other nations. 

The importance of the Presidential dip- 


•0 Cf. E. M. Borchard, “Executive Agree¬ 
ments,’’ American Political Science Review, 
October, 1946. 

Cf. Grafton Rogers, World Policing (pub¬ 
lished by World Peace Foundation, New York, 
> 945 )- 


lomatic power lies in its enormous scope 
and its value for the interests of the 
United States and the rest of the world. 
It happens that the United States is the 
most powerful nation in the world, by 
reason of her population, her level of edu¬ 
cation and culture, and her economic and 
military power. What a commanding in¬ 
strument to wield in world affairsl The 
whole world’s balance depends upon 
American clarity and firmness. Unfortu¬ 
nately, the constitution is not such as to 
assure peace to other nations, ally or en¬ 
emy. For the source of diplomacy is so 
broken, confused, and obscured that other 
nations are unable to obtain an assurance 
of constancy and definition. The Pres¬ 
ident may say one thing; his Secretary 
may say another; other members of his 
administration may speak altogether dif¬ 
ferently in public; and even if they say 
the same thing, which is a matter of guess¬ 
work to diplomats abroad. Senatorial sen¬ 
timent must be considered. For a vigorous 
dissent by the Senate will arouse opposi¬ 
tion in the nation, sufficient perhaps to 
wreck the policy, certainly to make the 
rest of the world uncertain how effective 
Presidential declarations arc. Clarity 
more than charity is the duty owed by the 
United States to the rest of the world, 
whatever the policy. Mr. Stiinson sup¬ 
ported the League in its dealings (some¬ 
times) wdth Japan over Manchuria with 
approval and assurances in 1931: but all 
foreign diplomats knew that this was a 
futile form of support.®* They ignored 
it in practice because it was not a com¬ 
mitment. Perhaps the advent of the Se¬ 
curity Council and the General Assembly 
of the United Nations will compel clarity, 
by compelling a bipartisan policy, and 
above all, after the Palestinian fiasco and 
reversal, by teaching that policy must be 
calculated many moves ahead. If that 
occurs, the Presidential initiative will still 
exist, as well as all the other instrumen¬ 
talities of his constitutional authority, but 
it will be exercised in commission rather 
than individually. Significantly, it will be- 

32 Cf. B. W. Wallace “How the IJ.S.A. Led the 
League in 1931,” American Political Science 
Review, February, 1945. 
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gin with party discussion and interparty 
agreements. 

The considerable part of the executive 
in initiating the making of law has al¬ 
ready been described.*^ It is very signifi¬ 
cant but ill-organized, chiefly because 
Congress docs not recognize it, except 
grudgingly, and as an encroachment on 
its own powers. The President occupies a 
curious position as legislative leader. He 
is not quite the leader of his party, which 
can mean only the score of chieftains who 
are in and out of Washington from their 
local fastnesses of bossdom, or from the 
citadels of big business or big labor.*^ In 
the one serious attempt by the President 
(small as that attempt was) to secure for 
himself a party following by intervention 
in the primaries, his failure reinforces the 
validity of the advice offered him by his 
national chairman, Jim Farley, and re¬ 
inforces the knowledge we have that the 
party is a more or less fortuitous gather¬ 
ing of local chiefs. Farley advised Frank¬ 
lin Roosevelt; 

... the job of the Democratic National Com¬ 
mittee is to work for and assist in every way 
possible in the election of the party candidates. 
It denies to no man the right to aspire to office 
and it has absolutely no concern with, or in, 
the primary or convention struggles for these 
nominations. As individuals, the members of 
the National Committee may have their favor> 
ites, but as a body, the organization's hands are 
off and will continue to be off. These nomina¬ 
tions are entirely the affair of the Slates or 
Congressional districts, and however these 
early battles may result, the National Commit¬ 
tee will be behind the candidate that the 
people themselves choose. This goes for every 
state and every Congressional district. 

The President deleted the last two sen¬ 
tences, Mr. Farley reports. 

The platform is not drafted with his 
assistance and for his engagement, unless 

Cf. p. 442 above. 

James A. Farley, Jim Farley's Story: The 
Roosevelt Years (New York, 1948), pp- 120-21. 
*BFor example, Mr. Truman at the Jackson 
Day address, March 23, 1946; "My friends in 
Congress have got to make up their minds 
whether they are for the veterans’ rights or 
whether they are going to bow to the real 
estate lobby.” 


he happens to be in office at the time of 
preparation for the coming campaign. He 
is under no obligation to take notice of 
its promises; and conveniently, they are 
not usually so hard and fast that deviation 
from them is either technically difficult, 
verbally discernible, or stirring to the 
conscience. And yet—^he can hurt his Con¬ 
gressional friends by slack execution; he 
can help them by the loan of his experts; 
he can destroy their efforts by the use of 
the veto; and he feels some responsibility 
to the fortunes of that vague entity called 
“the Party.” 

In times of emeigency, like a bad de¬ 
pression or after a war, he could be a 
creative leader. He has resources of ex¬ 
pertise, and freedom from the tyranny of 
localism—a high and central view that can 
contribute potently to helping men and 
women all over the nation to understand 
and accept a policy that is different from 
the policies of the several sections, the 
states, and the parties in conflict! He may 
take longer views than any of these; and 
provide against the consequences to all 
that will be the result of complete and 
uncompromising bargainers* insistence on 
their own full claims, or successful log¬ 
rolling by the groups at the moment most 
strategic for enforcement of their preda¬ 
tory will. 

Such a contribution was made, in a 
degree unprecedented since Lincoln, by 
Franklin D. Roosevelt. His immediate 
successor seems not to have had his in¬ 
spiration of objectives, his flair of method, 
his talent to seek, find, and keep counsel, 
his genius of maneuver, and his fortitude 
to withstand immediate rebuffs for long¬ 
term and nation-wide values. Let the 
legislation of Theodore Roosevelt, and 
of Woodrow Wilson, and of the New Deal 
era, be recalled, that is, the most impor¬ 
tant in economic and social significance: 
the initiator was the President and a few 
personal and Congressional friends. Con¬ 
sider the vetoes, also, of Theodore Roose¬ 
velt regarding water power; Hoover on 
the TVA; and F.D.R. on tax legislation, 
on the soldier's vote, on bills establishing 
price-ceilings, on the CCC (and the food- 
subsidy program), among many others. 
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Then it can be appreciated how powerful 
a President possessing mind and moral 
strength plus one third support in Con¬ 
gress may be to influence policy, directly 
by quashing a law, or indirectly, by letting 
his views be known beforehand, so warn¬ 
ing Congress off certain behavior unless 
it is sure of a majority originally and later 
of a two-thirds vote to override him. By 
his veto power, a lashing last word in a 
public argument, the President is a per¬ 
manent participant in Congressional cal¬ 
culations. For ail this legislative leader¬ 
ship the President certainly needs help, 
abundant help, but a different kind of 
help from the gadgets so far used or pro¬ 
posed. For they do not deal drastically 
enough with the obstructions of the power 
to provide for the nation's needs, as evi¬ 
denced by pains and stresses that can be 
removed from society at the cost to only 
a few people of some trivial and unjusti¬ 
fied privileges. 

Though these criticisms must not be 
ignored, it can be happily acknowledged 
that advisers around the Presidents have 
rendered them and the United States sig¬ 
nal service in inventing and operating a 
number of auxiliary staff organizations 
without which the Presidents would be 
lost indeed. This development may be said 
to have properly begun with President 
Taft’s Commission on Economy and Effi¬ 
ciency. A very brief indication of the 
character of these services must be given. 

The Executive Office, They consist, 
first, of the Executive Office of the Pres¬ 
ident: that is, of the Bureau of the Budget, 
the Liaison Office for Personnel Manage¬ 
ment, an Office of Emeigency Manage¬ 
ment, the White House Office already dis¬ 
cussed,and the Council of Economic 
Advisers. The Executive Office was estab¬ 
lished by the Reoiganization Act of i939> 
and the scope of authority of the various 
units is defined in various statutes and 
executive and administrative orders. The 
Bureau of the Budget was first instituted 
by the Budget and Accounting Act of 
igai, and has since undergone valuable 
transformations. The Liaison Office for 


Personnel Management is all that remains 
of the recommendation of the President's 
Committee on Administrative Manage¬ 
ment that the three-man Civil Service 
Commission should be transfigured into a 
single Civil Service Administrator to be 
the President’s adviser and manager of all 
personnel affairs throughout the civil ser¬ 
vice. The recommendation was rejected 
by Congress from fear of excessive power 
in the executive, and by suspicion that 
the service might be opened to spoils. In¬ 
stead, the Liaison Office is a rather attenu¬ 
ated, uritethered link between the Pres¬ 
ident and the Civil Service Commission. 
The Office of Emeigency Management 
exists only on paper in the form of two 
administrative orders of 1940 and 1941- 
For its purpose—to provide an organiza¬ 
tion to cope with national emergencies, 
such as domestic disasters of flood, earth¬ 
quake, drought, and so on—was over¬ 
whelmed by the emergencies of World 
War 11 . It operated, therefore, only in 
wartime, when it devised the governmen¬ 
tal procedures and machinery for the 
preparation and conduct of the war. When 
the Office of War Mobilization was estab¬ 
lished in May, 1943, the liaison activities 
of the Office of Emergency Management 
came to an end—^but not the office. 

Two units of the Executive Office re¬ 
main for discussion, the Bureau of the 
Budget and the Council of Economic Ad¬ 
visers. 

The Bureau q/ the Budget. The role of 
the Bureau of the Budget in the prepara¬ 
tion of the fiscal legislation of the gov¬ 
ernment has already been described.*'^ 
Emphasis was placed upon the influence 
of the bureau in producing something 
like a rational harmony among the com¬ 
peting claims for expenditure, and there¬ 
fore of the policies of which expenditure 
is a monetary index. The budget-making 
power is a mighty arm for the integration 
of administration and policy, and its 
establishment by the Act of 1921 added 
much strength to the Presidential office. 
It was, however, observed that the Bureau, 
whose director is appointed solely by the 


S 7 See above, p. 520. 
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President, can exert its authority on be¬ 
half of the President, only if the Pres¬ 
ident disciplines the departmental chiefs 
—and this he is not in a position to do, 
comparably with the British prime min¬ 
ister, though vastly more able than the 
French prime minister. In the Bureau of 
the Budget, a lively, elevated, and con¬ 
structive President has a splendid instru¬ 
ment for progress, welfare, and good sense, 
in national policy and administrative co¬ 
hesion and tempo. Yet this is not proof 
altogether against the disruptions of Con¬ 
gress when the Budget passes through its 
deciding hands, nor against the surrepti¬ 
tious appeals of department chiefs to 
Congressional friends for support against 
the chief executive’s “decisions.” 

Down to 1933, the Bureau of the Budget 
restricted its activities almost exclusively 
to those mentioned. From that time, and 
later under the impulse of recommenda¬ 
tions from the authors of the Report of 
the President’s Committee on Adminis¬ 
trative Management, it became a more 
comprehensive engine of Presidential con¬ 
trol, especially under the direction of 
Harold Smith.^* It increased its staff 
greatly, and recruited the specific talents 
appropriate to its various functions. As 
prescribed in Executive Order, September 
8, 1939, it undertook 

To supervise and control the administration of 
the budget. 

To conduct research in the development of 
improved plans of administrative manage¬ 
ment, and to advise the executive departments 
and agencies of the Government with respect 
to improved administrative organization and 
practice. 

To aid the President to bring about more 
efficient and economical conduct of Govern¬ 
ment service. 

To assist the President by clearing and co¬ 
ordinating departmental advice on proposed 
legislation and by making recommendations 
as to Presidential action on legislative enact¬ 
ments, in accordance with past practice. 

To assist in the consideration and clearance 


>«Cf. especially F. Morstein-Marx. "The Bu¬ 
reau of the Budget,” American Political Sci¬ 
ence Review, 1945. pp. 653 and BOg 11 .; and 
Harold Smith, The Mannfrement of Your Gov¬ 
ernment (New York, 1946). 


and, where necessary, in the preparation of 
proposed Executive orders and proclamations, 
in accordance witli the provi.sions of Executive 
Order No. 7298 of February 18,1936. 

To plan and promote the improvement, de¬ 
velopment, and coordination of Federal and 
other statistical services. 

To keep the President informed of the 
progress of activities by agencies of the Gov¬ 
ernment with respect to work proposed, work 
actually initiated, and work completed, to¬ 
gether with the relative timing of work be¬ 
tween the several agencies of the Government; 
all to the end that the work programs of the 
.several agencies of the £.\ecutive Branch of the 
Government may be coordinated and that 
the monies appropriated by the Congress may 
be expended in the most economical manner 
po.ssible with the least possible overlapping 
and duplication of effort. 

It was not quite foreseen that the Bu¬ 
reau of the Budget would emerge as the 
outstanding weapon of the President in 
the armory of several advised between 
*9.83 *937- Some as we saw. fell by 

the wayside. Another, the Office of Gov¬ 
ernment Reports, was stillborn. But the 
Bureau of the Budget has thrived a^nd has 
given valuable hints to other governments 
how to establish efficiency—^at the second 
level. 

The National Resources Planning 
Board. The Council of Economic Advisers 
is, in some sense, the successor to the Na¬ 
tional Resources Planning Board, and 
some attention must first be given to the 
latter. The Board was conceived by the 
Report of the President’s Committee on 
Administrative Management as one of the 
three instruments by which a single-man 
Presidency could secure some control over 
the gigantic apparatus of government: the 
fiscal element was to be taken care of by 
the Bureau of the Budget, the personnel 
element by the Civil Service Administra¬ 
tor, and governmental planning by the 
National Resources Planning Board. The 
Board succeeded the National Resources 
Planning Committee established in 1935 
by an executive order of the President. 
Its work was directed by gifted political 
scientists, economists, and administrative 
experts, and its researches and day-by-day 
functions were conducted by a well-quali- 
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fied staff, partly part-time. It produced a 
series of remarkable reports, looking into 
the future of American natural and hu¬ 
man resources, the variety of governmental 
units and their aptness to the social re¬ 
forms of the future, and, most urgent of 
all, the remedies for economic depressions. 
Also, by preparing reports and lending 
experts, it fostered regional and local 
planning conferences. Some of its directors 
also gave direct personal advice to the 
President at his request. It was another 
form of "brains trust," more institution¬ 
alized, more academic, more remote from 
the invention of immediate policy, and 
especially concerned with foresight beyond 
the range of instant necessities, with 
themes fundamental to the problems of 
the day but still below the political sur¬ 
face. 

The Executive Order of September, 
1939 gave it an even ampler scope, not 
unnaturally, since one of the authors of 
the Report was the leading spirit in the 
National Resources Committee. That Re¬ 
port proposed: 

This Board should serve rather as a general 
staff gallicring and analyzing relevant facts, 
observing the interrelation and adinitiistration 
of broad policies, proposing from time to time 
lines of national procedure in the luisbamling 
of our national resources, liased upon thor¬ 
ough inquiry and mature consideration; con¬ 
stantly preparing and presenting to the Execu¬ 
tive its findings, interpretations, conclusions, 
and recommendations for such final disposi¬ 
tion as those entrusted with governmental 
responsibility may deem appropriate. 

It was to be only, and never was more 
than, a plan-making, not a plan-ordaining 
or plan-executing, body. It recommended, 
but made no decisions. For it was recog¬ 
nized that decision lay with the executive 
and finally with Congress. It was, that is 
to say, a "thought-organization," not a 
"will-organization." It would be useful, 
declared its framers, only "in proportion 
as it is detached from immediate power 
and responsibility.” 


>® President's Committee on Administrative 
Management, Report with Special Studies, 
(U.S. Government Printing Office, i937)> p* sg. 


Accordingly, the Executive Order estab¬ 
lished the Board. Its functions were de¬ 
fined as follows: 

(a) To survey, collect data on, and analyze 
problems pertaining to national resouices, 
both natural and human, and to lecomineiid 
to the President and the Congress long-time 
plans and programs for the wise use and fullest 
development of such resources. 

(b) To consult with Federal, regional, State, 
local, and private agencies in developing 01- 
derly programs of public works and to list ior 
the Prcsiilcnt and the Congress all proposed 
public works in the order of their relative im¬ 
portance with respect to (1) the gieaicsi good 
to the greatest nuiiibcr of peo|)lc, (2) the emer¬ 
gency necessities of the Nation, and (3) the 
social, cconoiiiir, and cultural advancement of 
the people of the I'liitcd States. 

(c) To inform the President of the general 
trend of economic conditions and to recom¬ 
mend measures leading to their imptovcnient 
or stabilization. 

(d) To act as a clearing house and means of 
coordination for planning activities, linking 
together various levels and fields of planning. 

The Board functioned to the middle of 
*943* when Congress abolished it. Con¬ 
gress fell so hostile to it that it provided 
that its functions sliould not be trans¬ 
ferred to any other agency, nor performed 
after the date of termination. For the 
Board had produced some remarkable re¬ 
ports on the state of the national economy. 
Even apart from their remedial recom¬ 
mendations, the mere record of the facts 
disturbed the conscience of the legisla¬ 
tors. It acted as a reproach to the hard of 
heart; it indirectly accused them of not 
doing their duty. President Roosevelt 
made some parts of the reports into the 
ingredients of his messages and recom¬ 
mendations to Congress—especially so re¬ 
garding antidepression measures, and the 
combating of want, disease, unemploy¬ 
ment, and lack of education. The new 
"bill of rights" proclaimed in the mes¬ 
sage of January, 1943, comes from the 
Board's reports, and especially from its 
leading spirit, Professor Charles E. Mer- 
riam. 

The Council of Economic Advisers. It 
is easier to abolish a governmental agency 
than to abolish the obstinate need for the 
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funciions it serves. In 1946 Congress was 
compelled by the sentiments of economic 
improvement nurtured by experience of 
a war and the economic and social ideas 
clarified by argument during it, to set 
up the Council of Economic Advisers to 
the President. (Indeed, some politicians 
had proposed a committee of cabinet 
members to work with an advisory coun¬ 
cil.) The general political purpose was to 
use government to provide “full employ¬ 
ment" and to attain higher standards of 
living. Congressional opposition, how¬ 
ever, succeeded in qualifying this clear 
objective to read: 

creating and maintaining, in a manner cal¬ 
culated to foster and promote free competitive 
enterprise and the general welfare, conditions 
under which there will be afforded useful 
employment opportunities, including self-em¬ 
ployment, for those able, willing, and seeking 
to work, and to promote maximum employ¬ 
ment, production and purchasing power. 

All the agencies of government would 
be utilized and coordinated for this pur¬ 
pose, as a continuing policy and respon¬ 
sibility. To enable the President to play 
his part, a Council of (three) Economic 
Advisers was established by the statute, 
in the Executive Office of the President.*' 
To enable Congress to play its coordinate 
part, Congress established its own Joint 
Committee on the Economic Report of 
the President. At the beginning of each 
regular session of Congress, the President 
transmits to Congress an economic report 
setting forth an account of current \:on- 
ditions of employment, production, pur¬ 
chasing power, and the trends of these 
factors, together with a review of the 
federal government's economic program, 
and the relationship of all these matters 
to the responsibilities for economic pros¬ 
perity imposed on the government by the 
statute. It is the Joint Committee's busi¬ 
ness to report to the Congress its “find¬ 
ings and recommendations with respect 

*oFull Employment Act, February 20, 1946, 
lection 2. 

*'Sec a very interesting article by E. G. 
Nourse and B. M. Gross, “The President's 
Council of Economic Advisors," in American 
Political Science Review, April, 1948. 


to each of the main recommendations 
made by the President in the Economic 
Report." 

Actually, the Council of Economic Ad¬ 
visers have thought it wise to make a 
midyear report also. The economic re¬ 
port is the President's. It is not the ex¬ 
clusive production of the Council of 
Economic Advisers—headed by the econ¬ 
omist Professor E. G. Nourse—but is the 
product of their findings, and of the assist¬ 
ance and advice of his cabinet and of the 
various departments. The Council con¬ 
sults with a number of advisory commit¬ 
tees in which business, labor, agriculture, 
consumers, state and local governments, 
and educational and research institu¬ 
tions participate. 

Perusal of the Reports show indubi¬ 
tably that they are the Council's work. It 
is difficult to divine what the Council can 
possibly mean when they say, “The ulti¬ 
mate judgments entering into the Eco¬ 
nomic Reports to the Congress rest with 
the President.'' *2 xhe solitary man does 
not know a thing about the subject! All 
they can mean is that he has accepted 
the advice of others, and assumes respon¬ 
sibility for the analysis, and above all, 
for recommendations for action. 

The Council of Economic Advisers 
differs from the National Resources Plan¬ 
ning Board in keeping strictly to an ad¬ 
visory-analytical role, and not attempting 
to plan public works or conservation de¬ 
velopments, and so on. It is most careful 
to keep itself from proposals of policy; 
and though this is difficult to do given its 
object and scope, it is possible, and the 
Reports show that it is done.*® So far has 
its first chairman accepted the need to re¬ 
main apolitical, that he has expressed 
very emphatically the view that the coun¬ 
cillors should not appear before Congres¬ 
sional committees to express views on leg¬ 
islation which is pending. For this might 
entail them in a tangle before the Con- 

*2 Economic Reports of the President (New 
York, Reynal and Hitchcock, 1948) p. ix. 

*»/fil’d., p. 14. Cf. also E. G. Nourse, "Eco¬ 
nomics in the Public Service," Proceedings 
American Economic Association, in American 
Economic Review, Vol. 57,1947. 
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gress in advocating or disagreeing with 
the policy the President has decided to 
follow. Yet the other two members feel 
that they ought to extend assistance to the 
Congressional Joint Committee when it 
is considering the material contained in 
the Economic Reports. 

Although the Council is advisory, 
through its close cooperation with the 
Bureau of the Budget—which is the re¬ 
pository of so much knowledge about 
every department of the government, and 
which values the economic analysis pro¬ 
vided by the Council for its own budget¬ 
ary purposes—it becomes of some influ¬ 
ence in drawing the departments to¬ 
gether. 

The President even has the Council ap¬ 
pear at a cabinet meeting each quarter 
to present for discussion a survey of eco¬ 
nomic developments and problems! Yet 
the student must still remain a little 
skeptical when he reads, after less than 
two years of operation, that “The result 
of the Council's participation in cabinet 
meetings has been to help bring the 
thinking of department heads to a more 
unified consideration of the central eco¬ 
nomic problems faced by the Presi¬ 
dent.” ** The Hoover Commission rightly 
proposed that the Council give way to a 
single economic adviser. 

With this apparatus available, no ex¬ 
cuse can be offered for failure by the 
President or Congress to take the best 
measures that economic science can sug¬ 
gest for assuring economic prosperity 
so far as government can assist this. 
Whether the advice is taken, however, de¬ 
pends once again on the political consid¬ 
erations which induce men to act or 
neglect to act—that is, on the balance of 
group wills in the community—and the 
judging of these is the President’s busi¬ 
ness. And here, precisely, the President 
is still without the real assistance he needs 
as a creator of policy—equal colleagues 
equally sharing responsibility for a com¬ 
mon end of which all are conscious and 
to which all are loyal. 

Interdepartmental Coordination. Vari- 

Nourse and Gross, op. cit., p. ago. 


ous interdepartmental arrangements have 
existed or exist for administration to 
achieve certain comprehensive goals. For 
example, the Office of Economic Stabiliza¬ 
tion during World War 11 acted to govern 
the national economy from the stand¬ 
point of prices; and, in order to do so, 
the Director, appointed by the President, 
had the widest conceivable authority, with 
the approval of the President, to issue 
directives of policy to all the Federal 
departments and agencies concerned. Sim¬ 
ilarly, the Office and Director of War Mo¬ 
bilization, from the standpoint of maxi¬ 
mum production. Similarly, again, with 
immense powers, laid down as in the 
previous instances by Congress, the Office 
and Director of War Mobilization and 
Conversion, for the orderly return to a 
peace economy. 

In the bill of July 26, 1947, organizing 
the tliree armed forces under a Secretary 
of Defense and setting up a combined 
National Military Establishment, a Na¬ 
tional Security Council was established. 
It is composed of the President, the Sec¬ 
retary of State, the Secretary of Defense, 
the Secretaries of the three armed serv¬ 
ice departments, and the chairman of the 
National Security Resources Board. Its 
function is to advise the President on 
national defense. It is highly reminiscent 
of the Defense Committee of the British 
cabinet. (The reasoning behind it may be 
read in Senate Committee print. Com¬ 
mittee on Naval Affairs, 79th Congress, 
ist Session, 1945, "Unification of War and 
Navy Departments and the Postwar Or¬ 
ganization for National Security.”) 

Finally, the President is assisted from 
time to time by the reports of special 
commissions of inquiry, appointed by 
himself. Examples are the President's 
Commission on Higher Education (July, 
1946); another (under his authority as 
commander-in-chief) the Scientific Re¬ 
search Board (October, 1946); or, again, 
the President’s Advisory Commission on 
Universal Military Training (December, 
» 946 ). 

When all this is said, what does this 
far-reaching Presidential auxiliary appa¬ 
ratus amount to? Almost certainly, many 
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minor matters of interdepartmental ad¬ 
ministration arc solved on interdepart¬ 
mental lines, but these mainly rank below 
the really important political sphere. 
They are not by any means decided by a 
steady, rational supradepartinental com¬ 
mon mind. And, above all, the President 
knows practically nothing about them 
and decides even less. 

I can properly assert, on the basis of 
full first-hand evidence of perhaps two 
score top participants at or around the 
assistant secretary level in Washington, 
that their attempts at policy coordination 
condemns them, whether or not it finally 
succeeds or triumphs at the very top level, 
to nerve-wracking, tormenting negotia¬ 
tions, started, carried on, broken off, re¬ 
started, achieved with compromise. When 
the process is finally abortive, there is 
sickness at heart, discouragement and de¬ 
spondency, cynicism, and ner\'Ous break¬ 
downs. For these officials will admit, they 
do not work, as their British official coun¬ 
terparts work, within the broad, fairly 
firm framework of a policy made by a 
political party ruling the whole process of 
government, or, where the party has not 
yet made up its mind, the prior existetice 
of a party ethos always pregnant with a 
policy. I'here, the officials are effective 
within a circle forescribed, but it is not an 
absolute circle—they may help to create 
it. When they have done their share of 
the work, the pail will not be kicked 
over and the milk spilled. As one tortured 
Washington official declared: “Our Brit¬ 
ish colleagues live in the paradise of the 
bureaucratl”; and he meant only that 
their work, when done, is not destroyed. 
For there is imposed on the top adminis¬ 
trative officials in Washington, a task of 
weaving together policies that are the 
proper responsiblity of the political party 
and the responsible executive. This 
should not be asked of them, and the sys¬ 
tem needs refashioning in order that what 
belongs to party and President should be 
done by party and President. To ask it 
of the administrative chiefs is to ask for 
complete or partial failure and the wreck¬ 
age of health. 

The brains, the character, the eneigy, 


the impetus—all are there, but they arc 
not geared to central inspiracion. There 
is no concert. One man has not the ca¬ 
pacity, though he bears the responsibility, 
to produce a concert. In spite of all the 
apparatus of advice and coordination, the 
President swings about untethered to the 
whole administrative machine—he is a 
stranger to it. 

If the gravamen of the Hoover Re¬ 
ports on “'I’he National Security Organiza¬ 
tion" and “Foreign Affairs” be identified, 
it consists in this feeling that the Presi¬ 
dent is removed from immediate immer¬ 
sion in the stream of affairs and that his 
advisers are separated from him by the 
responsibilities and authority with which 
Congress has invested them, while the 
President has his own kind of responsi¬ 
bility. The National Security Board and 
the National Security Resources Jioard 
(responsible for advising on the total mo¬ 
bilization of all the resources and man¬ 
power of America in the event of war) 
are not truly his instruments, though tliey 
are necessary aids to the fulfilment of his 
own responsibilities. Similarly with the 
conduct of foreign affairs: numerous 
agencies own a segment of relations with 
foreign powers, and these often are inter- 
nieshed with their duties to domestic 
American life. Foreign affairs, defense 
measures, the economy, ought all to come 
under a coherent regular responsible sur¬ 
vey by a body which has a collective re¬ 
sponsibility. But, now, interposed be¬ 
tween the President and some of the 
department chiefs, stand the interdepart¬ 
mental committees mentioned and vari¬ 
ous others, while at the center stands a 
solitary man, hardly other than a stranger 
to the various chieftains who come “to 
brief” him, irrelevant and bewildered. 

I'he idea of the Hoover Commission 
that the Executive Office would have sev¬ 
eral advisers and coordinators of large 
segments of government business—the 
economy, the budget, defense, resources 
planning—would seem to offer to the 
President a kind of new super-cabinet: 
this could be so, and work well, if these 
men saw eye to eye politically, and if, 
with the President, they personally felt 
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a corporate responsibility, and if, more¬ 
over, their relationship of authority to 
the heads of departments were satisfactor¬ 
ily settled. The Hoover Commission's 
idea that rather than these statutory in¬ 
terdepartmental committees, the cabinet 
should spawn cabinet committees as and 
when it thought proper is sound: they 
should stem from the center of responsi¬ 
bility, that is to say, from the President 
and his cabinet, and not invade the cen¬ 
ter by advancing from the outside forti¬ 
fied with Congressional authority, fixed 
in its terms of responsibility, and divided 
in loyalty, inflamed with conceit. The 
assumption is, however, that a real “cabi¬ 
net” exists—but it does not. The two 
reports mentioned above are permeated 
with the embarrassment of recognizing 
sole Presidential responsibility in the last, 
that is. the controlling resort, and the 
difficulty of devising a w'ay whereby the 
aid given by their chosen instruments 
could be really made to impinge on the 
President's mind. I incline to the belief 
that "ne'er the twain shall meet,” or, if 
so, then only by the accidents of person¬ 
ality. 

THE EXECUTIVE SEPARATED FROM CONGRESS 

We always return to the root of the 
trouble. Legislature and executive have 
been severed, though not completely. The 
executive has even been bani.shed from 
the floor of Congress in open responsible 
appearance, though its presence is re- 
ejuired, perhaps excessively, in commit¬ 
tee hearings and investigations. 

Congress makes the laws and Congress 
furnishes the funds. This at once nour¬ 
ishes its corporate pride and its alienation 
from the executive. Each is invested with 
its own responsibilities: it is obliged to 
think of those first, always possibly above 
considerations of good government. For 
it was originally believed that govern¬ 
ment could be good only when these psy¬ 
chological occlusions were established. 

It has already been borne in on the 
reader how enormously wasteful a system 
it is that severs executive knowledge from 
Congressional lawmaking, and executive 


administration of the laws from the direct 
everyday impact of those who have made 
them; and that separates the making of 
policy from its fulfillment. This is the 
normal predicament, even where a Presi¬ 
dent and his party are well in the saddle 
in both Houses. But even then tremors 
occur—and general faults of time table, 
priority, and emphasis—because some 
men in the party, who themselves might 
have been high in the leadership, dislike 
the President. They become uncoopera¬ 
tive: sour, conceited, obstructive; respon¬ 
sibility is obscured, and what should be 
done is neglected. How much more so 
does this mutual stultification, but chiefly 
that of the President, weigh upon the na¬ 
tion, when, as too often happens, the 
party cannot simultaneously dominate 
legislature and executive! Each then 
steers a course towards a full victory over 
the other at the approaching elections: 
neither is willing to assist the other whole¬ 
heartedly, though each may make pre¬ 
tense of this as an election tactic. 

At the best of times, the executive ar¬ 
rangements for the due order of business 
are spoiled by the private and mi)re or 
lc.ss surreptitious appeals of department 
heads and subordinates to Congress for 
laws and money and administrative per¬ 
missions. I'his contravenes the rules of 
the Budget and Accounting Act of 1921, 
and flies in the face of the repeated orders 
of the presidents. Congress, nor. President 
Roosevelt, settled the dispute between 
his Secretary of Commerce Wallace and 
Jesse Jones, his Federal Loan Adminis¬ 
trator, whatever' the President's wishes 
in the matter. 

The President’s persuasion of Con¬ 
gress is undertaken through most tenuous 
processes and ramshackle contrivances 
which continually face breakdown. Lead¬ 
ership is always at long distance, even if 
an Alben Barkley is in the Senate as Mr. 
Roosevelt's devoted agent. Sec, for ex¬ 
ample, their clash over the tax veto in 
1944.*® The student might well compare 
that clash and the language used during 

Congressional Record, j8th Congress, Col. 
igR] ff. 
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its settlement with those of Clarendon as 
he describes the relations between 
Charles II and the House of Commons in 
1661. Clarendon writes;" 

These rninistcra had every day conference with 
some iRriect persons of the House of Commons, 
who had always served the king, and upon that 
account had great interest in that assembly, 
and in regard of the experience they had and 
their gocxl parts were harkened to with rever¬ 
ence. And with those they consulteti in what 
method to proceed in disposing the house, 
sometimes to propose, sometimes to consent 
to what should be most necessary to the pub¬ 
lic: and by them to assign parts to other men, 
whom they found disposed and willing to 
concur in what was to be desired: and this 
without any noise, or bringing many together 
to design, which ever was and will be ingrate¬ 
ful to parliaments, and, however it may suc¬ 
ceed for a little time, will in the end be at¬ 
tended with prejudice. 

This is not far from a verbatim descrip¬ 
tion of the United States constitution in 
the twentieth century in one of its most 
vital parts. 

A Suggested Remedy. To remedy the 
weakness, the Report of the Joint Com¬ 
mittee on the Reorganization of Con¬ 
gress made the following proposal: 

That the majority policy committees of the 
Senate and the House serve as a formal coun¬ 
cil to meet regularly with the Executive, to 
facilitate the formulation and carrying out of 
a national policy, and to improve relationships 
between the executive and legislative branches 
of the Government. 

This, argues the Committee (which did 
not lack sifted information), is *'in order 
to narrow the widening gap between the 
executive and the legislative branches.'* 
On this body such members of the Presi¬ 
dent's cabinet as may be desirable would 
serve. Manifestly, when the two branches 
of the government are in the hands of 
different parties, such a hyphen would be 
neither desirable nor possible. Naturally, 
the act "to provide for increased effi¬ 
ciency in the legislative branch of the 

Edward Hyde Clarendon, Life of Claren¬ 
don (Oxford, 1B43 edition), p. 1093. 

Report, Joint Committee on Organization, 
March 4, 1946, U.S. Senate, No. 1011, p. 13. 


government" did not provide for the 
above-mentioned arrangement among its 
clauses. If it had, one more law would 
have been condemned to almost certain 
desuetude. For the efficiency of such a 
joint committee depends on the willing¬ 
ness of the two branches to undertake and 
work it smoothly. But this depends on 
(a) the power of the President to rely 
upon the following of Congress when he 
has made commitments to the leaders, and 
they have made reciprocal commitments 
to him; and (b) the power of the Presi¬ 
dent to prevent his own cabinet ministers 
from betraying him by a deal with Con¬ 
gressmen behind his back. Neither of 
these foundations is as yet built. The Re¬ 
port of the Joint Committee even admits 
elsewhere that party members are free to 
disregard the resolutions of their own 
caucus! The arrangement would be built 
on sand. And yet, every such structure 
may be a slight contribution to putting 
more responsibility on men to consider 
the views of a collectivity. Not much is to 
be expected of the device, but it must not 
be altogether discredited: it should be 
tried. 

Congress Intrudes in Administration. 
What disintegrates the executive, both 
when he seeks to form overall policy and 
again when he is bent on driving all the 
departments and agencies as a single team 
(this need not be done by any means too 
tautly), is the undoubted right of Con¬ 
gress to intrude in the executive and ad¬ 
ministrative field. The constitution limits 
only the number of subjects on which 
Congress may make laws, not the matter 
over which in each case it has authority. 
Congress passes and always has passed 
laws and resolutions and financial pro¬ 
visions which prescribe administrative 
functions, define the contours of policy in 
each agency, ordain specific administra¬ 
tive oiganization therein, and lay down 
principles of administration, procedures, 
and personnel.** (The Tennessee Valley 

♦®Cf. Justice Brandeis in Myers v. United 
Statrj: "Obviously the President cannot secure 
full execution of the laws, if Congress denies 
to him the adequate means of doing so. Full 
execution may be defeated because Congress 
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Authority statute is representative and 
very graphic.) Congress can tie the hands 
of the administrators of any agency very 
tightly, and it does. It gives them an extra 
wring, or loosens them, year by year when 
the budget estimates for each agency come 
before it. In doing this. Congress is mak¬ 
ing a quite rigid pattern within which 
the President is left very little discretion 
to guide, inspire and coordinate. 

Already within eight years of the com¬ 
mencement of the federal government, 
Fisher Ames wrote to Hamilton the re¬ 
sults of his own observation: 

What we call the government is a phantom... 
The heads of departments are head clerks. In> 
stead of being the ministry, the organs of the 
executive power, and imparting a kind of 
momentum to the operation of laws, they are 
precluded of late even from communicating 
with the House, by reports. In other countries, 
they may speak as well as act. We allow them 
to do neither. We forbid even the use of a 
speaking-trumpet; or more properly, as the 
Constitution has ordained that they shall be 
dumb, we forbid them to explain themselves 
by signs. Two evils, obvious to you. result 
from all this. The efficiency of the government 
is reduced to its minimum, the proneness of 
the popular body to usurpation is already ad¬ 
vancing to its maximum. Committees are 
already the ministers; bo and while the H6use 
indulges a jealousy of encroachments in iu 
functions, which are properly deliberative, it 
does not perceive they are impaired and nulli¬ 
fied by the monopoly as well as the perversion 
of information by.committees. We think the 
executive power is a mere pageant of the rep¬ 
resentative body—a custos rotulorum. or mas¬ 
ter of ceremonies. We ourselves are but passive 
instruments, whenever the sovereign people 
choose to speak for themselves, instead of our 
speaking for them. 

It is no wonder, then, that the commit¬ 
tees have, in the course of time, found it 

declines to create offices indispensable for that 
purpose; or because Congress, having created 
the office, declines to make the indispensable 
appropriation; or because Congress, having 
a;eatea the office and made the appropriation, 
prevents, by restrictions which it imposes, the 
appointment of officials who in quality and 
cnaracter are indispensable to the efficient exe¬ 
cution of law." 

«Cf. Alexander .Hamilton. Works, 1851, Vol. 
VI, p. 201-3. Jan. 26, 1797. 

BO Author's italics. 


necessary to equip themselves with the 
same sort of expert staffs that the execu¬ 
tive has. and that to these have been at¬ 
tributed functions and character very like 
those recruited in the British civil serv¬ 
ice for the assistance of ministers—^a mat¬ 
ter already noticed/i It is no wonder that 
the Congress has established the curious 
hybrids in administration: the regulatory 
independent commissions, like the Inter¬ 
state Commerce Commission, the Fed¬ 
eral Power Commission, the Federal Com¬ 
munications Commission, the Tariff Com¬ 
mission. and so many others, which, in 
the words of the President's Committee 
on Administrative Management, consti¬ 
tute a "headless fourth branch" of the 
government.They were so established 
because Congress would not trust the ex¬ 
ecutive with the administration of the 
main principles of policy which Congress 
might have confined itself to laying down 
in the act. Being thus established, they 
are not within the President's administra¬ 
tive power of control or inspiration. Nor is 
it to be marveled at that the powers given 
by Congress to the great interdepartmen¬ 
tal offices previously referred to (price 
stabilization, of mobilization, of reconver¬ 
sion), actually giant their directors a 
power of control and direction far sur¬ 
passing that exercised by the President 
himself under the direct grant of the con¬ 
stitution. 

Thus, the Congress skirmishes in and 
out of the administrative agencies with 
its permissions and pnihibitions, and 
thrusts deep into their organization and 
working.Thus, also. Congressmen claim 


Bi See p. 456 above. 

52 Cf. R. Cushman, The Independent Regu¬ 
latory Agencies (New York, 1941). 

5S A particularly instructive example of Con¬ 
gressional interference with the administra¬ 
tive process conies to mind. In an executive 
order of June 24, 1938. the President author¬ 
ized the Federal Civil Service Commission, 
among other things, "to establish practical 
training courses for employees in the depart¬ 
mental and field services of the classified civil 
service . . The Commission rook its task 
seriously, and. working with the Council of 
Personnel Administration, the Office of Edu¬ 
cation, the heads of the employee unions, vari¬ 
ous officials throughout the government, and 
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and exercise rights of visit and interroga¬ 
tion, in their individual capacity, to the 
individual departments, and even to the 
individual bureau chiefs and other offi¬ 
cials. And, naturally, some of the admin¬ 
istrators become their friends, and so also 
the friends of the economic groups they 
and their visiting Congressmen serve. 
This lacerates administration, and pulls 
and plucks at it, until it slumps askew. 
The commonly harmonious values arc 
subservient to the war of all against all, 
and the President cannot but be at the 
mercy of the engines he is supposed to 
utilize. What can he do alone? 

Deliberately, Congress commandeered 
for itself the power to lead on the day it 
banished the executive chiefs from the 
floor of Congress. It thereby shattered the 
cohesion of the executive for the execu¬ 
tive’s own business. And, simultaneously 
it threw away the cohesion of its ow’ii pro¬ 
ceedings by destroying an integrating ex¬ 
ecutive nucleus that might have come 
into its midst replete with knowledge and 
stimulated by responsibility for enforcing 
policy at the point where the clauses of 
the law are being quickened into life. 

The logic of the system has impelled 
and still impels Congress to fly in the face 
of John Stuart Mill’s logic of representa- 

other persons, it produced a report leading to 
a new unit of training admiiiistraiion, and 
appointed, March i6, 1939. a Coordinator and 
Director of I'laining. I'hen a revised report 
was pref)ai'cd called ‘The United States Civil 
Service Commission’s Part in Federal Tl-ain- 
ing,” projecting many activities. U must be re- 
memheied that in-service training has now 
come to l>e recognized by every modern slate 
in the world as essential to the proper per¬ 
formance of the tasks of the public service. 
But when Congress was asked for appropria¬ 
tions to implement this recommendation 
which had taken many months of hard work 
to devise, the funds were refused. (See Annual 
Report, Civil Service Commission, June 30. 
*939» PP* 46*47)- In *916. Ihe British civil 
service established an elal)orate system of in- 
service training, substantially inspired by 
American thought and this latest experience. 
But once its advisory bodies had made recom¬ 
mendations which the 'I reasury could accept, 
and the cabinet had decided to support the 
policy of the 'rreasiiry, the House of Com¬ 
mons found the monev—there was no hiatus 
between executive anci legislature. 


tive government—that a popular numer¬ 
ous body is eminently fit to control ad¬ 
ministration, but not itself to conduct it. 

THE PRESIDENCY CAN BE TINKERED WITH, 
NOT REFORMED 

The United Stales is more fortunate in 
its government than the lands of Europe 
which rule themselves through a cabinet 
system founded on parties too numerous 
to provide a stable and decided executive, 
for it has avoided confusion and exces- 
.sive fluidity. At any rale, it stands for four 
full years, and if necessity should desper¬ 
ately press, it may serve as magnificently 
as in World War II. Yet it approaches 
the European governinenis in lack of 
effective vigor: Presidents may make 
many strong declarations, few are the 
means for fulfilling them. Nevertheless, 
the United States has been more fortunate 
than France, partly due to the fact that 
at any rate only two parties have occu¬ 
pied the main scene of legislation and 
executive control. When the need for 
action has become burningly urgent, what 
was needed was carried by a bipartisan if 
not a partisan grouping. Yet it is not 
enough. 

Comparison with British Prime Min¬ 
ister, The British prime minister is hap¬ 
pier than the chief executive of the 
United States, for his choice of partners 
is to a large extent made for him: it is 
made in the least troublesome way in 
politics, through the gradual selective 
process of a free parliament and a party 
in which a high degree of mutual trust 
prevails because men are bound together 
in a common enterprise in the serv'icc of 
common principles. I’he harmony (al¬ 
ways relatively speaking), is a pre-estab¬ 
lished harmony. He is more fortunate 
than the President of the United States 
because he may normally rely on the con¬ 
tinual and current assistance of almost 
all of his cabinet. It is their duty, indeed, 
to bring him aid and comfort, not least 
when it is in the form of frank criticism 
and even resistance based on party prin¬ 
ciple. All of them are political in the best 
sense of the word. He knows how fat he 
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can go because his stablemates are with 
him continually, and all together face the 
common ordeal of the Forum, where some 
six hundred men, ready to take their 
places, are endowed by the people with 
the right to take them to task about detail 
even as about the most lofty principle. 

The prime minister is mightier than 
the American President if he can carry 
his cabinet with him and then convince 
Parliament (and party affiliation has al¬ 
ready made the latter an almost foregone 
though far from certain conclusion). For 
he is master not only of the executive but 
also of all legislative leadership and par¬ 
ticulars. A seamless network holds to¬ 
gether the prime minister and the cabi¬ 
net and the Parliament. They are flesh of 
each others’ flesh, in full sovereignty, for 
neither constitutional limitations nor 
courts declare them out of bounds: and 
they are still flesh of each others' flesh 
even when they are thorns in each others' 
flesh. The cabinet ministers cannot, as 
they succeed in doing in the United 
States, contrive to keep their departmen¬ 
tal affairs out of cabinet discussions. The 
cabinet is precisely the place where all 
the cards are on the table, and where no 
one can keep the hand dealt to him cov¬ 
ered up. Every man has the right to re¬ 
quire his colleagues’ hand to be placed 
face up. Nor can a British cabinet min¬ 
ister be maneuvered according to the 
rules of the game, as in the United States, 
not to challenge his colleagues’ policy: 
the rule is that he is a minister precisely 
to do so. Most ministers will have been 
so apprenticed and selected that they 
can (as not more than one or two in an 
American cabinet are ever able to) offer 
valid contributions to the policy of all 
the other members of the cabinet. Each 
British cabinet minister is responsibly 
more fortunate than the departmental 
chiefs in the United States, because while 
he may be irked by the intervention of a 
colleague, it assists him, and enables him 
the better to bear his responsibility be¬ 
cause it is thereby shared. And all of them 
together are better placed to take the 
initiative in administration and proposals 
tor lawmaking, because they have learned 


to appraise and follow the “sense of the 
House.” When that is accomplished they 
have shared their responsibility (which 
always sits heavy on the head that wears 
a crown) with Parliament. 'J'hey can al¬ 
ways answer; “You were accc.ssories before 
and during the facti” 

No such comforts or permissions and 
easements exist in Uie American system: 
it is powerful and powerless, harsh, labor¬ 
ious, and* stultified. It has not even the 
advantage of a steady, united, and re- 
.sponsiblc opposition, lor the factors that 
disintegrate Presidential Jeadeiship do 
the same damage to the party iii the mi¬ 
nority. Opposition there i.s—strenuous 
and strident. But it consists of the un¬ 
even sum of individual acts of opposition 
by Representatives and Senators. It is 
scattered, sporadic, unsteady, not too well 
informed, and lacks the mocleraLion that 
issues from admitting that criticism in 
vokes a principle of public w'elfarc and 
that criticism constitutes a self-cominit- 
ment for a future spent in office. For the 
.separation of powers precludes any rea¬ 
sonable assurance of future office, or the 
power to implement one’s policy if one 
ever attained Ji. 

Suggested Remedies, Can it be reme¬ 
died? No substantial remedy exists out¬ 
side a .surgical one which will introduce 
an equivalent of the British system. All 
gadgets may be tried: they wdll effect 
small improvements; 

(1) Most radically, on this lesser plane, 
all branches of the government—House, 
Senate and President—should be elected 
for the same term—four years—and at 
the same time. That would produce a col¬ 
lective, national searching of heart, vig¬ 
orous and vast. 

(2) Two or three question periods a 
week before a joint meeting of both 
houses might be instituted. Yet what is 
the use of questions unless they are of 
disciplinary force and can exact commit¬ 
ments of the executive as the British arc 
and do? Nevertheless, let them be tried. 
But what would happen if the President 
and his departmental officers were con 
fronted with questions by a Congress held 
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Ly a hostile party? Congress would lam¬ 
poon them: a bear garden would result. 

(3) The British government has found 
uig^ent and inescapable the need for an 
administratiie class of career officials com¬ 
posed of some forty permanent under¬ 
secretaries and nearly four thousand as¬ 
sistants to them leading upwards to the 
political apex in a pyramid of age and 
experience. The French have accepted 
the need also. How much more desirable 
is this governmental device in a system 
where not only may different political 
parties follow each other from term to 
term in legislative and executive power, 
but where the President, because his 
party or his friends in his party have lost 
power in Congress, may suddenly find 
himself riding astride little more than a 
few cronies playing beggar-my-political- 
neighbor. One great permanent sturdy 
administrative bridge is needed—always 
open and open to all—over which both 
Congress and President of the same or 
different parties may safely travel—not 
the anonymous half dozen plus a precis- 
making staff secretaryl 

(4) Is it necessary to go beyond this? 
Undoubtedly. The Presidency should be 
truly collective: and that body should 
have the right of dissolution of Congress 
on vital issues in the estimation of the 
President and his group. Then the Presi¬ 
dent would be elected at the same time as 
the new Congress was being elected. Elec¬ 
tions might then be fought on emergent 
issues, whereas at present, issues are fab¬ 
ricated for elections at fixed times, put¬ 
ting a strain on everybody's honesty. 

Nothing short of a radical reform can 
raise the government of the United States 
to the capacity needed to solve its do¬ 
mestic problems and to play its rightful 
part in preserving itself and furthering 
justice in the developing world order. If 
not, one day, a disaster will surely over¬ 
take the nation and its world neighbors. 
What do 1 mean by a disaster? Such things 
as not having coped reasonably and 
bravely with the prices problem after 
V-J day. Or, not having a unified mind 
to tell the public the truth about indus¬ 
trial production difficulties. Or not having 


the unified will (of course, a steady oppo¬ 
sition is always assumed) to take measures 
early enough to cope with depressions. Or 
not having a settled enough state of mind, 
owing to executive-legislative disintegra¬ 
tion. to deal justly with capitalist and 
labor monopolies, oppressions, and cessa¬ 
tions of work. Or not achieving adequate 
clarity and constancy to fulfill interna¬ 
tional obligations. Or suffering surprises 
like Pearl Harbor and its train of deadly 
consequences. 

Many American political scientists rec¬ 
ognize this picture. Indeed, their own 
research has principally contributed to its 
painting. Perhaps nothing can be done, 
since tradition, law, geographical extent 
and diversity may doom the land to in¬ 
coherence of outlook and belief, and an 
invertebrate party system. Indeed, the 
government of the United States exhibits 
some of the incoherence which would un¬ 
doubtedly characterize a world govern¬ 
ment, if it were democratic, and for the 
same cardinal reason—geographical ex¬ 
tent and diversity. 

It may be contended, when the student 
looks at European affairs, that after all, 
America has not done so badly in pro¬ 
viding liberty, order, justice, and wealth. 
Do not democracy, freedom and justice, 
prevail, and at the same time is not the 
standard of living the highest of all any¬ 
where? The point is rather that much 
more freedom for many more people 
could prevail, that justice could be more 
nobly conceived and more effectively ad¬ 
ministered, and that the standard of liv¬ 
ing could be higher for a far larger 
proportion of the masses, if the govern¬ 
ment were better built and conducted. 
The cavalier reply cannot be impeccably 
made that the land is so well off. One 
third of the nation is still ill-housed, ill- 
clothed, ill-fed, and sick for lack of ade¬ 
quate medical attention. A not inconsider¬ 
able contribution to American welfare 
happens to have been made by climate, 
land, and natural resources. So propitious 
are these that they have even encouraged 
governmental waste. 

If the Cabinet System were Introduced, 
It is possibly a useful exercise to specu- 
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late broadly on the possible consequences 
of introducing the cabinet system in the 
United States, and then upon the factors 
probably inimical to its success. 

A true collective cabinet, with a soli¬ 
darity of responsibility, would be of as¬ 
sured value only for the coordination of 
the administrative departments, and the 
production of a concerted legislative pol¬ 
icy. It could be quite successful and valu¬ 
able in the former function, assuming 
an inward genuine solidarity of political 
outlook, but it would still be marred by 
the power of Congress to make laws which 
virtually dictate how administration shall 
be conducted. If Congress were at sixes 
and sevens in making these laws, so would 
the administration be in spite of the solid 
cabinet. As for the policy-creating power, 
the cabinet might be solid, but the cabi¬ 
net could not be sure that its proposi¬ 
tions, any more than today, would ever 
become law. A cabinet would depend as 
much on the good graces of Congress as 
the President does now. 

Consolidation of Powers. It is therefore 
obvious that something more is required 
than merely to institute a solid collective 
cabinet. That something in addition 
must, I think, mean that either the cabi¬ 
net is given all of the legislative power, 
or that to the Congress is added the execu¬ 
tive power. It does not matter which of 
the expedients is adopted: the overriding 
principle is that either shall have the 
plenitude of power, that power shall be 
undivided, that responsibility shall be un¬ 
separated. If the entire power of govern¬ 
ment went to the Congress, then Con¬ 
gress would in time create its own co¬ 
herent leadership, even if the constitu¬ 
tional reformers had not already done so. 
Whatever the details, the main feature 
would be that the executive would 
emerge from the leaders of Congress, like 
the British cabinet or the Fren^ council 
of ministers. All the advantages of a uni¬ 
son of legislative policy and executive 
fulfillment and leadership would then be 
available. If, on the other hand, the exec¬ 
utive were endowed with both legislative 
and executive power in their entirety, 
then the executive, being elected, and 


founded on the principle of democratic 
representation and responsibility, would 
endow himself and be compelled to work 
with a council of leaders from the ma¬ 
jority party. It might be a smaller council 
known as the cabinet, or a larger one 
which is the Congress and its committees. 
It might even be that this cabinet would 
be composed of the leaders of the Con¬ 
gressional committees, though in a vastly 
superior position of power and influence 
than the chairmen of committees today. 

Hence, we see that to ordain a plural 
cabinet with collective responsibility is 
not in itself effectual to reform the sys¬ 
tem. We may also infer that the separa¬ 
tion of powers, the existence of checks 
and balances, frustrates reform. It may be 
useful, but it is trifling, to propose ques¬ 
tion-time in Congress for the executive, 
solitary or collective, and to propose the 
regular presence of the executive and 
departmental chiefs on the floor of Con¬ 
gress. While the powers of proposal and 
of disposal are in different hands, the 
government remains weak. If the separa¬ 
tion were overcome, then, in spite of the 
fact that the states retain a very large 
field of power, enough has already been 
granted specifically to the national gov¬ 
ernment, and even more conceded by the 
Supreme Court, that a good, strong, ac¬ 
tive government would have been insti¬ 
tuted. If, then, the present trend to the 
increase of federal powers continued, po¬ 
litical parties might more seriously found 
themselves on public and national prin¬ 
ciple. They might better fit their organ¬ 
ization to carry out the various functions 
to which we have given so much atten¬ 
tion. The greater the amount of power, 
the wider the scope of government sover¬ 
eignty to work weal or woe to men and 
women, to cities, states, interest groups, 
regions. The keener the interest in the 
quest for power and for votes, the keener 
also its accompaniment, the quest for as 
many votes as possible to challenge and 
oppose the majority. This would invig¬ 
orate party principle, animate party or¬ 
ganization, evoke and intensify the loy¬ 
alty of leaders and followers in the elec¬ 
torate, the Congress, and the cabinet. 
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Power exercised in its entirety that is, 
legislative and executive by one party— 
would solidify the opposition. The exist¬ 
ence of an opposition, coupled with re¬ 
sponsibility entire in its scope, and col¬ 
lective and therefore simple and single in 
its appearance, would stimulate the soli¬ 
darity of the cabinet and its feeling of ob¬ 
ligation for the public welfare. In other 
words, if somehow the reform were ac¬ 
complished, it would go far to cure some 
of the evils w'hich are often rightly stated 
to be the reason why the reform is not 
being undertaken: that is to say, the in¬ 
choate, the inarticulatcd, nation-w’ide 
parties. Local bossisin might succumb to 
central leadership, if it were potent and 
brilliant, just as in the Presidential lead¬ 
ership cjf 1936 and 1940 Eranklin Roose¬ 
velt was able to triumph even though the 
Democratic machine bosses detested the 
New Deal, for their own local tenures 
depended on the triumph of the candi¬ 
date. 

Obstacles to Reform, What factors are 
inimical to such reform? True, it would, 
if instituted, invigorate and reform the 
party .system. Bui could it do so enough 
to become a viable system of government? 
It must be acknowledged that several 
powerful factors stand against the possi¬ 
bility. The first is the geographic range 
of the country, with its nature-determined 
regions, and the economic interests and 
therefore political loyalties based upon 
them. The most obvious is North and 
South. Another is East and Middle West. 
Another is the corn belt and the manu¬ 
facturing and commercial regions. There 
are many others. Can a policy be found 
which can unite regional interests in a 
party, not merely for an election, but for 
decades and decades, so that a recogniz¬ 
able entity—party—survives the years, 
even if changes occur in its outlook? This 
is exceedingly doubtful. It is doubtful 
also whether the peculiar complex class 
compo.sition and outlook of the British 
political parties can possibly have its 
counterpart in the American political en¬ 
vironment, since the history and present 
composition of American economic 
groupings and opportunities have their 


own peculiar characteristics. Nor can the 
various interests of states and cities be 
ignored. It would seem as though the very 
range and variety of American geography 
and economic interests doom the nation 
to inarticulated parties. If this be granted, 
the government is bound to be at once 
disarticulated, and only in the spasms 
and agony of disaster to make unified 
forward surges in policy. If parly unifica¬ 
tion and loyalty were mi.ssing. so would 
the Congressional be, and .so also, the 
cabinet’s unity. 

Other obstacles exist to a full cabinet 
system, furnished with the conventions 
that guide it in Britain. The Senate was 
deliberately set up to perpetuate re¬ 
gional obstructions on national govern¬ 
ment; consciously to disrupt unified po¬ 
litical parties if they should ever arise. 
A constitutional amendment could abol¬ 
ish the Senate, but if the Senate were 
abolished, it would not reduce the natu¬ 
ral factors in the American polity which 
produced the Senate in the first place: 
that is, once again, regional diversity. A 
cabinet system reejuires that we assume 
a legislature based on the homogeneity 
and the solidarity of the free and equal 
representatives who represent free and 
equal citizens without distinction of ter¬ 
ritorial blocs, or regional vested interests. 

Though it may seem a little recondite, 
it is not altogether without point to ob¬ 
serve that in Britain the existence of an 
hereditary chief of state—the Crown— 
helps considerably in maintaining the 
smooth operation of the cabinet govern¬ 
ment. The chief of state symbolizes the 
unity and continuity of the state, the 
political order: is a point of reference 
for dissolutions and the appointment and 
resignation of ministers. He is a fixed 
point in fluctuation. It has already been 
appreciated how difficult a problem it 
was to provide against a dangerous and 
inefficient dualism of the executive in 
Weimar Germany, and in the France of 
the Fourth as well as the Third Republic. 
One of the awkward problems of state¬ 
craft is the election of the chief of state: 
if by the people, he may seek power and 
he will certainly have been defamed by 
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some of the parties at the election. If by 
the legislature, then he will suffer the 
same fate of defamation and will most 
likely be weak. What would be the equiv¬ 
alent problem, what the chief of state, in 
an American system of cabinet govern¬ 
ment? T'he national government could 
hardly dispense with a chief of state sep¬ 
arate from the prime minister and cabi¬ 
net, and this chief of state could hardly 
avoid interfering with the cabinet. 

Further reflection suggests that if the 
single executive gave way to the multi¬ 
ple executive in the United States gov¬ 
ernment. the cabinet might be disinte* 
grated by the demand of the various 
sections of the country for their own 
members of the cabinet in it. And, again, 
if the two-party arrangement did not con¬ 
tinue at least as well as it now operates 
and if the government were no longer 
one of separated but of combined powers, 
the United Slates, having committed so 
important a stake to the political Tight, 
might see the institution of multifarious 
parties, as in France or Germany or Italy, 
though inspired by different factors and 
seeking other objects. I'hen a cabinet sys¬ 
tem would be no gain, but a loss; for it 
would have cost the nation the executive 
stability provided by the fixed term, and 
transferred frustration from the separated 
powers to the segmented political parties. 

Thus, it may be of the utmost impor¬ 
tance to make a radical change in the 
central governing institutions of the 
United States; yet history, geography, 
and traditions may be insurmountable 
obstructions to anything but minor re¬ 
forms. 

Presidential Responsibility. Some ob¬ 
servations on the nature of the Presi¬ 
dent's responsibility need to be added. 
They are necessary because some men 
who see little hope of improvement in 
Congress believe that the "responsibility” 
for good government has been transferred 
to the presidency, since he is the only 
central political institution voted for by 
the whole people as a single national 
community, whereas the House of Rep¬ 
resentatives and the Senate are only the 
uncertain sum of hundreds of local elec¬ 


tions in which local issues and local out¬ 
looks predominate. 

Now, the President is "responsible” in 
the sense that he is vested with certain 
obligations by the constitution. So much 
is certain. But, in the first place, nearly 
all of those obligations and rights, 
wdiether executive or legislative, are ex¬ 
pressed in highly general terms. That 
generality of expression throws back "re¬ 
sponsibility” to the man in office. It is 
not outwardly to a document or the pop 
ular legislature that he must look to dis¬ 
cover the clear lines within which he 
ought and is able to work. The contrast 
between Harding and Coolidge and 
Franklin D. Roosevelt demonstrates that. 
Therefore, the "responsibility” is mainly 
moral, that is to say, it stems from his 
own conscience and character. No Con¬ 
gress can harm a do-nothing President 
like a Calvin Coolidge. nor chastise a 
deserve-nothing like Harding: no Con¬ 
gress can altogether check the during, 
like Jackson, or quell the bold and cou¬ 
rageous. like Lincoln. His office is his, 
and he retains it for his four years. Con¬ 
gress can punish a President who desires 
to get things done, when he asks for 
money and laws for his purposes; but it 
cannot punish a President who is not 
interested in policy and action, for then 
it has no sanction over him. Accountabil¬ 
ity as responsibility is significant only, in 
the case of active, aspiring, pn^sidents. 
It may be urged that th? President has a 
responsibility which issues from the fact 
that the people have elected him, and 
that he therefore owes them a duty. A 
duty may indeed be implied when a man 
has either asked for or not denied the 
candidacy. But the important question is. 
How is this implied duty to be made con¬ 
crete and fulfilled? Presidential candi¬ 
dates are not usually given to being spe¬ 
cific over the whol^ range of policy. In 
some branches they have no competence, 
for it belongs to Congress. They conduct 
a campaign in company with some party 
friends—they give one knows not what 
hostages to them. Many situations are ob¬ 
scure at the time of election. Where is the 
responsibility for dealing with 
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later? It may be aigued that the candidate 
ought to be conscious himself of his pol¬ 
icy and specific in liis commitments. This 
desideratum may be not only conceded 
but even urged. But though a Presiden¬ 
tial candidate may be the author of prom¬ 
ises, he is not the master of their fulfill¬ 
ment. 

Assuming that a responsibility is ac¬ 
knowledged to the people, it cannot be 
comprehensive, it cannot be specific, it is 
incapable of full and specific perform¬ 
ance: though the performance may, in 
fact, be partial and specific, and even 
clever and appropriate to the problems 
at the moment when they arc actually 
reached. Assuming, once again, that the 
President is responsible to the people as 
the nation as distinct from the people in 
Congress assembled, how can the respon¬ 
sibility be brought home to him in the 
years between his election and the end of 
office? It may only be by deputations, cor¬ 
respondence, and the press, the consulta¬ 
tion of public opinion polls, of which the 
greatest as well as the first master was 
Franklin Roosevelt. Can this be said to 
be an exact responsibility? The continual 
stream of public comment, appeals, re¬ 
proaches, and scorn may induce or lash 
him into promise and action. The polls 
of popularity are watched and followed 
with considerable sensitiveness by the 
dweller in the White House. It still leaves 
the President to formulate his will on the 
matters brought to his attention in this 
way. He can transmit the impressions 
and impulses he receives to Congress, he 
can stimulate the stream of communica¬ 
tion to him and to Congressmen by the 
use of publicity devices: th^ radio and 
the press conference, and the White 
House chats to visitors, and speeches on 
special occasions in various parts of the 
country. He can bring together and exert 
appeasing influence upon conflictii^ 
groups in industrial warfare. He enjoys 
unrivaled opportunities and prestige for 
the mobilization of public opinion. But 
his responsibility to use them—and, hav¬ 
ing used them, to transform the aroused 
emotions and wills into law and adminis¬ 
tration—is still once again to bt deter¬ 


mined only by his own conscience and 
character. His term of office is not subject 
to the will of a controlling Congress, nor, 
unless he desires a second term or more, 
to the people's will. Hardly even where a 
President is anxious to secure re-election 
is it possible to think of "responsibility" 
in the sense of accountability, as it oper¬ 
ates to rule a cabinet in Britain or France. 

All the rest—^with the exception of that 
rusty but still constitutionally available 
method of impeachment for crime and 
misdemeanor—all the rest is moral re¬ 
sponsibility, the affair of a President's 
conscience, the pangs he feels. It can 
either be insufficient, as in the case of the 
weak Presidents, or it may, as in the Pres¬ 
idential attempt to reform the Supreme 
Court, be excessive accountability as re¬ 
sponsibility stimulates, moderates, and 
guides; it is the preceptor and corrector 
of government; and this office is best man¬ 
aged where the government (in this 
case, the President of the United States) 
must account to an intermediate body 
between it and the people, so amorphous 
and widely scattered. And it becomes the 
more sensitive and helpful an instrument 
where both the agencies of government, 
the controller and the controlled, are not 
assured of fixed terms of office. 

Responsibility and the Facts, Hardly a 
day goes by without a threat by congress¬ 
men that they will not find the funds for 
the President's policies, especially for 
foreign policy and military expenditures, 
unless the President "tells us all the facts 
—all." Now neither the House of Com¬ 
mons nor the French National Assembly 
is ever told all the facts. Nor can any 
assembly of hundreds of people, nor the 
people as a whole, ever be told all the 
facts, at the time they themselves demand. 
For one thing, the facts in their entirety 
that may be requisite to a right policy 
may not be available even to the execu¬ 
tive. For another thing, some of the facts 
(in foreign policy especially) cannot be 
immediately told, lest they should make 
peaceful continuation of negotiations im¬ 
possible. To tell may actually under¬ 
mine the nation's ability to defend itself 
by the disclosure of information, by re- 
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vealing that the nation is able to get in> 
formation through its secret service or 
through the cracking of a foreign power’s 
codes. 

Far more important is the truth that a 
point is frequently reached where a tran* 
sition from the facts to a decision must be 
undertaken tliough all the facts desirable 
are not yet obtainable. Policy is very fre¬ 
quently the offspring of inference, and 
no other basis than this is at hand. Yet 
the policy must be formulated and ap¬ 
plied without waiting, lest events bring 
irrevocable disaster to the statesman and 
his people. But it is precisely at the fron¬ 
tier of inference and guesswork, in the 
twilight zone between facts about the past 
and firm resolutions about the future, 
that Presidents and Congresses may most 
seriously differ and dispute. The point 
has been admirably put by Justice Jack- 
son speaking in 1948 for the Supreme 
Court in Chicago and Southern Air Lines 
V. Waterman S,S, Corp. (68 S.Ct. 431): 
"They [executive decisions as to foreign 
policy] are delicate, complex, and involve 
large elements of prophecy." 

In the British system of government, 
and even perhaps in the French, though 
it is weaker, the unintermittent merging 
of executive and legislature, the ever- 
continuing life in each other’s physical 
presence, is some assurance of the unison 
of mind which leads to a unison of guess¬ 
work, and therefore to a sharing of re¬ 
sponsibility for policy. It enables a meas¬ 
ured trust in the executive that puiges a 
peevish demand for "all the facts." The 
United States Pre.sident is, on the other 
hand, compelled to face the task of cor¬ 
rect inference from uncertain premises 
alone—this is a burden of all govern¬ 
ments, everywhere, and at all times in 
human history. It is a dreadful burden 
for a solitary man, even if assisted by a 
few faithful friends, to bear alone. Ac¬ 
companying it is a twin burden: that the 
knowledge of the facts and the conse¬ 
quent guesses must be carried forward 
in a state of tentativeness and uncer¬ 
tainty, in a condition merely of tempo¬ 
rary probability and yet of possible final 
certainty, in face of a clamant people 


anxious to learn what sacrifices, what bur¬ 
dens, what happiness or unhappiness the 
future holds in store for them, and a 
people also, to whom the President owes 
an accounting. Particularly when the hor¬ 
ror of war or the misery of depression is 
being faced is it difficult, as electorates 
now are, to release the secrets of fact 
and conjecture, when this may mean un¬ 
deliberate, emotional behavior by popu¬ 
lar groups, which would not occur later 
when time and events have ripened and 
made concrete the surmises which the 
statesman is obliged to nurse. The Presi¬ 
dent is in a position where he can see 
much further than most people in the 
nation, even than the most enlightened 
publicists, but he is in a position where 
he must not talk as much as undutiful 
ones. He must bide his time, suffer the 
criticism until the day of reckoning, and 
hope that his prophetic thinking is sound 
enough to redeem his repute because it 
served his people. A true political party 
system tends to guarantee that the exec¬ 
utive and the legislature share in com¬ 
mon the values involved in inference and 
prophecy. Without it, the President bears 
an awful burden indeed.®^ 

Planning and the Presidency. If it is 
ever found necessary—under stress of 
war or the emergency of a more disastrous 
depression than that of 1929 to 19.^6, or, 
more likely still, under a democratically 
developed conviction that social control 
of economic activity is conducive to lib¬ 
erty and welfare—to institute planning 
on something like the scale of contempo¬ 
rary Britain, then no doubt can possibly 
prevail that the Presidential system must 
undergo the most drastic reform. With 
it Congressional-Presidential relations 
would be transformed. A new coherence 
among the institutions of leadership and 
control would need to be established, and 
a real sharing of responsibility would 
have to replace the crude checks and bal- 

Professor Charles A. Beard’s utter failure to 
acknowledge the.se truths al)out guesswork ut¬ 
terly vitiates his study oE Roosevcitian foreign 
policy between 1953 and Pearl Harbor. Cf. 
Roosevelt and the Coming of War (New York, 
» 948 )- 
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ances of the horse-and bug^ age. The 
struggle against George III in the eight¬ 
eenth century was diflerent in kind from 
the twentieth century’s encounter with 
giant masterful economies and relations 
with spirited and powerful independent 
sovereign nations, and the instruments of 
man’s contemporary well-being should be 
appropriately con temporary. 

A recent study has made a most co¬ 
gent and comprehensively stated case for 
planning auxiliaries for the President.®* 
Hut what stands out starkly in the aigu- 
ment, and what the sincere author finds 
to be an obsession to which he must 
continually return, is the constitutional 
power of the President by himself to 
thwart or advance the policies which 
emerge from his advisers. He says: 

It is obvious that the administrative effective¬ 
ness of a central planning agency must depend 
on its relation to the President. The Oflicc of 
the President is more than a government in¬ 
stitution; it is even more than the reflection 
of the peculiarities of an individual person¬ 
ality. No organizational device can strengthen 
the backbone of a timorous President. No ad¬ 
ministrative arrangement can alter a funda¬ 
mental conviction of a cliief executive. The 
experience under the Employment Stabiliza¬ 
tion Act of 1931 clearly revealed that a mere 
legislative declaration of policy and the e.stab- 
lishnient of some administrative machinery did 
not automatically piodiicc administrative 
action. President Hoover was not disposed to 
move even under the conditions which were 
ovcrwlielmiiig him. The answer was not dif¬ 
ferent administrative machinery, but the elec¬ 
tion of Pluiniing leadership, then, in the 
last analysis must always depend upon the 
personality of the chief executive. 

The same single-handed power of the 
President to make or mar the govern¬ 
ment of the nation appears from reflec¬ 
tion on one of the most interesting pro¬ 
posals ever made to surmount the com¬ 
bined effect of the separation of powers 
and the solitary executive. It is that made 


5 * Cf. J. D. Millett, The Process and Organiza¬ 
tion of Government Planning (New York, 
1947) P* *^ 3 * bi both a civil and military 
rapacity the writer has been close to the cen¬ 
ters of federal governmental planning. 
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by Professor W. Y. Elliott, before the 
Joint Committee on the Organization of 
Congress.** He proposed the institution 
of some half-dozen councils or commit¬ 
tees, each covering a broad field of policy 
and administratton: thus, foreign affairs, 
defense, fiscal policy, social security and 
social services, physical resources, com¬ 
mercial policy, and legal and oiganiza- 
lional matters (civil service, etc.). Each of 
these councils or committees wodTd be 
manned by a number of departmental 
chiefs, and it may be some of their im¬ 
mediate advisers, and some Congressmen 
of both minority and majority parties. 
Presumably, the chairman would be the 
departmental chief whose department 
was the principal focus of the field of 
policy covered—thus, for foreign affairs, 
the Secretary of State, or today for de¬ 
fense, the Secretary of Defense, and so 
on. The proposal w'as in part stimulated 
by President Roosevelt’s action at that 
time of taking the Republican leaders as 
well as his own party friends into consul¬ 
tation on foreign relations, and by the 
operation of the Committee of Imperial 
.Defen.se in England. But the proposal 
was not w^eddecl to the chairmanship be¬ 
longing to the principal department 
chief, since its author talks of the Presi¬ 
dent placing direction in the hands “of 
a trusted staff adviser, who could act as the 
focal point for the formulation of poli¬ 
cies.” And, furthermore, the author had 
proposed to the President’s Committee 
on Administrative Management that the 
six aides to the President should conduct 
coordinating work in this very sense. 

It would be left entirely to the President 
to decide whether the opposition would 
be members of the committees, and to 
him also what individuals should be 
called, whether of his own party or not. 

Then, the six committees, already co¬ 
ordinating laige provinces of cognate sub¬ 
jects, would themselves be marshalled by 
a single chief of staff to the President. 

Hearings, Joint Committee on Organization 
of Congre.ss, June 26, 19.15, P3>'^ 4* P- 95^ 
et seq, 

Ihid., p. 964. 
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It is essential that the President should have 
. . . someone who would pertorm the kind of 
“Chief of Staff” functions that have been put 
upon, fust, Justice Byrnes, and now upon 
Judge Vinson in the Office of War Mobilization 
and Recoiisiruction. Siidi a Chief of Staff, 
cither especially named, or made Director of 
the Biitcau of the Budget, might readily or¬ 
ganize these staff functions of the six groups 
.. . for bringing together iii a manageable way 
the reporting of information, the research, and 
rhe policy clcaringliousc upon which both 
Bresidem and Congiess must depend. 1 would 
make bold to say that during the five years 
that 1 have spent in Washington, the major 
dilliculties which we have encountered have 
arisen from the lack of adecpialc staff plan¬ 
ning and coordination ot policies, quite as 
much as from the inevitable dilliculties of an 
improvised admitii.stiation faced with the 
gigantic problem of modern war. We need to 
look ailead as to the cfiects oi policies, of 
conflicting jurisdiction, and not to have all 
our time taken up in trouble-shooting avoid¬ 
able nie.sses. 

'These staff assistants to the President, 
at the head of eaJi coniinittec, were not 
designed as super-cabinet officers, but 
chainiien of advisory staff coiniriittees, 
wliose responsibility would be to the 
President through a chief of staff. “Short 
of the Presidcin, and in tlie last analysis, 
of Congress itself, there can be no ulti¬ 
mate policy resolution” under the exist¬ 
ing arrangenient. 

7'he prime problem still remains with 
us; Could such coordination be effective, 
even on a lower plane than the highest 
policy, while all policies, and especially 
crucial and unresolved ones, must go to 
the President, and when all those that arc 
resolved virtually take the authority out 
of the hands of the President though still 
leaving him wnth responsibility? Could 
he possibly yield the supreme coordinat¬ 
ing authority to his top chief of staff with¬ 
out emptying himself of power? The 
answer to that lies in President Roose¬ 
velt's admission, reported earlier in the 
discussion.*^* 

The President needs more than help: 
he needs to be put into commission—but 
a true collective commission, virtually 

P. 671 above. 


elected by the people, and merged with 
the legislature. It is no longer possible to 
repeat, with what seems to have been 
an air of satisfaction. Justice Brandeis’s 
dictum that the doctrine of the separa¬ 
tion of powers was adopted by the con¬ 
vention of 1787 “not to promote efficiency 
but to preclude the exercise of arbitrary 
power. The purpose was not to avoid 
friction, but, by means of the inevitable 
friction incident to the distribution of 
the governmental powers among three 
departments, to save the people frf>m au¬ 
tocracy." Ii may be true, but is it 
relevant? 

If, then, radical reform is not possible, 
let us not believe that an incantation 
about “responsibility" and the wealth of 
the United States is enough. We owe our¬ 
selves clarity. 

T have put the difficulties in the way of 
reform with full force, so that it may not 
be argued either that I do not know .‘hem 
or that I ignore them. Yet such difficulties 
may be overcome by a cliange of mind 
among those who can lead public opin¬ 
ion. It is a change of mind and intention 
that is needful. What an era of continued 
impotence, floundering, and corruption 
would British gov '»rninc rit still have suf¬ 
fered, if Jeremy rtentbam and his one 
handful of friends had not dared to in¬ 
vent what was nece.s.sary and right, and 
proceeded to agitate for its acceptance! 
No vested interest in sinall-tiinc pottering 
ought to be allowed to obstruct the up¬ 
surge of young men devoted to a new 
and more effectual vision. 

What is of the most urgent importance 
is that no American student, and still less 
any American teacher, should permit 
himself to be seduced into not seeing 
faults and remedies just because they may 
have been rehearsed by foreign observers. 
The most public-spirited attitude surely 
is that which may be suggested by Rem¬ 
brandt's picture, “The School of Anat¬ 
omy.*’ The teacher stands at the table 
with the scalpel: the body is laid open; 
the students observe. Is the man with the 
scalpel concerned with the nationality 


Myers v. United States, 272 U.S. 52 (1986)- 
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of the dissected body, or is medicine his 
first loyalty? Can you identify the nation¬ 
ality of the man on the dissecting table? 
Will the gazing students shut their eyes, 
simply because the teacher may have 
come from abroad, from Padua, or Bo¬ 
logna, or Oxford, to the things revealed 
lo their minds by his neutral steel of in¬ 


sight? And, if the heart laid open should 
prove not to have done its duty to the 
now no longer living arteries, will they 
because they are Dutch, and the teacher 
is French or Italian or perhaps a Spanish 
friend of Cristofero Colombo, say, de¬ 
spite the final cold facts, **The heart, 
nevertheless, is sound’*? 
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CHAPTER 38 

Some Concluding Observations 



If there were always at the head of the administration a man whose compre¬ 
hensive genius embraced all the circumstances, whose responsive and flexible 
iiiind knew how to conform its plans and wishes thereto; who, endowed with 
an ardent spirit and a tranquil reason, were passionate in the pursuit of the 
good, and calm in the choice of means; who, a judge upright and sensible of 
the rights of different classes of the community, knew how to hold the balance 
between their pretensions with a steady hand: who, conceiving a just idea of 
the public weal, promoted it without precipitation, and, considering the 
passions of men as a fruit of the earth, proportioned their development to that 
of eternal Nature, and set up no picture of perfection except to excite his own 
courage and not to irritate himself with the obstacles. . . .—N e c k e r 

Nothing goes by itself: that is one of the errors of administration.— 
Napoleon 
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7 'iie function of the civil service in the 
modern state is not merely the improve¬ 
ment ol government; without it, indeed, 
government itself would be impossible, 
riie civil service is a professional body 
of ollicials, permanent, paid, and skilled 
Its numbers are a measure of the activ¬ 
ities of the state and an indication of its 
nature. Already die totals of public em¬ 
ployees—taking central and local govern¬ 
ment together, and including the indus¬ 
trial staffs—range from some one in ten 
of the gainfully occupied in the United 
States to something like one in five in 
Britain. France and Germany. The in¬ 
crease during the last hundred and 
twenty years is shown in Table 22, and 
it can be forecast that the numbers will 
increase. 

THE GENERAL ASPECT 

Few’ doctrines are more productive of 
error than that which avoids the solution 
of the difficulties of state activity by ab¬ 
stractly relying upon the term “institu¬ 
tion.” It is certainly a valuable gain made 
in the written and oral teaching of the 
last fifty years that the too familiar ab¬ 
stractions of "sovereignty," "state," “gov¬ 
ernment" have been at once reduced in 
their traditional authority over our minds 
and enlarged in body and perspective to 
mean concrete institutions. 

Yet institutions are nothing more or 
less than men. No institution ri.ses above 
the quality of its inventors and personnel. 


The ultimate possibilities of solving prob¬ 
lems of government lie in the nature of 
the men and women w’ho compose the 
institution. Plato did not err when he 
concentrated upon the training of his 
Guardians, and much political thought 
since his day has been a rediscovery of his 
supreme insight. 

Modern governments assign the rights 
and duties of government to almost all 
"uncertified" people over 21 years of age. 
Our inquiry into the practice of govern¬ 
ment has already included the voters and 
tlieir representatives. It must now pro¬ 
ceed to consider tlicse among the popula¬ 
tion who have adopted the service of the 
state as a professional career. We have, 
indeed, already made it plain that the 
efficacy of state action is far ^roni being 
dependent upon the professional ser¬ 
vants of the state alone, fo! it receives its 
animation and direction from the psyche 
and resources of the general population 
among whom the civil servants work. It 
is equally true, however, that be the 
population and their resourics never so 
favorable, the quality of state action can 
be reduced to a base level by the unsuita¬ 
bility of the professionals and their or¬ 
ganization. 

Indeed, this problem tends more and 
more to outw’cigh any other in the mod¬ 
ern Slate and even to assume a critical 
importance. For the actual and imme¬ 
diate application of political pow'cr to 
cases varying from one person to the 
whole population is carried on by the 
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TABLE 23 —The Growth of Civil Services* (Central and Local*). 1821—194® 
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" Caution. In spite of the greatest €:are and use of the best sources, these figures are only 
approximate: it is highly dangerous to compare those for each country in different years (since 
census methods and scope have varied), and even more dangerous to compare the figures for 
different countries since here even the definition of civil service varies. We have attempted 
to include all paid, professional, full- and part-time civil servants of the central and local author¬ 
ities, excluding military and naval services, judges and magistrates, police and teachers. We have 
included all other civil servants whether “established** or “unestablished,” whether administrative, 
clerical, manipulative, or “industrial** (i.e., postal and railway workers, for example), whether 
drawing salaries or fees or wages. The task has been exceedingly difficult, and there are errors 
and uncertainties. A fascinating history could, of course, be written, recounting why the growth 
we record look place. Cf. F. Morstein>Marx on this subject relating to Germany, American 
Political Science Review, 1935, p. 451 ff. 

* We attempted originally to include only the servants of the central authority, but France and 
Germany lump tdl officials together; their method was followed in order to get the major amount 
of comparison possible. 

® Census returns, occupational analysis, for 1861-1921; for 1928, Treasury Memoranda to Royal 
Commission on Civil Service, JQ 2 g, with 1921 figures of local government servants. 

^ No local government officials included until 1861. In earlier years there were none; later, 
not available until 1861. The apparently astonishing'leap after 1901 is due to the inclusion of 
large classes of “additional** workers, i.e., mainly industrial and manipulative. The census, 
before 1911, was unsatisfactory on this score. 

* Computed from Bulletin de la Statistique GenSrale de la France, October, 1913, article by Lucien 
March, “Contribution h la Statistique dcs Fonctionnaires.** Figures for 1841 are those for 1839, 
and are rfn/ra/officials only; figures for 1861 are really for 1866. Figures for 1921 are from Census 
(Statistique GSnSrale), Vol. I, Part IV; for 1928, from information supplied by Lucien March, of 
the Institut de Statistique de /* Universite de Paris. 

^ Figures for 1800 and 1850 represent central officials only, and include police. They were 
supplied by ministerial director, Dr. Arnold Brecht, of the Prussian Ministry of Finance, with 
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civil service, and not by the people, legis¬ 
lature or executive. How far does a close 
view of the apparatus of public adminis¬ 
tration warrant such a judgment of the 
importance of the part played by the civil 
service? The answer to this question 
hangs upon two considerations: the na¬ 
ture and the extent of state activity, and 
the comparative contributions therein of 
the politician and the administrator. 

It must already be quite clear that the 
salient feature of modern government is 
its positive and wholesale activity. That 
does not mean that in earlier ages the 
state either theoretically or actually aban¬ 
doned a positive part. We have seen, on 
the contrary, that this was not so, and 
that, in fact, the state from its inception 
onwards claimed and exercised the power 
to regulate and control social activities 
over laige territories and wide fields of 
human enterprise. Except for a short 
period, from about 1800 to 1832, state ac¬ 
tion did not slacken though it may have 
been incompetent. It is highly probable, 
also, that the regulatory power of the 
state will go on increasing, perhaps for 
centuries. That which is novel about 
modern state activity, and that which, 
also, causes us to believe vaguely that it 
is an entirely fresh phenomenon, is its 
extent and method. Nothing like such 
regulation of human activity has been 
attempted outside ancient theocracies. 


Further, this activity differs from the 
old in its scope, its minuteness and its 
instruments. In scope, it hardly fails to 
envisage any branch of the moral or ma¬ 
terial sides of human endeavor. The 
record is written on the roads, the gutters, 
and the buildings, and spells what the 
state has done in order that society may 
have a modicum of wisdom, protection 
of person against criminals and mechani¬ 
cally propelled vehicles, environmental 
and personal defense against deadly bac¬ 
teria as well as against economic misery. 
The annual thousands of rules and or¬ 
ders, the detailed and present plan of 
activity of all modern states, reveal how 
the state concentrates upon each indi¬ 
vidual and weaves his every impulse into 
the myriad-threaded warp of its existence. 
No second in the day is unprovided for; 
and for the many simultaneous events of 
each second there is the exact and pre¬ 
determined form or officer. Though some 
may not admire, few can fail to wonder 
at, this vast, involved scheme, which no 
single mind has ever completely analyzed 
in even a thousandth part of its extent. 
The state is everywhere; it leaves hardly 
a gap. But it is different today than, say, 
in the eighteenth century, when it could 
do little more than make a claim to power 
by issues of statutes, orders, proclama¬ 
tions, and niles, while now its own pro¬ 
fessional servants calculate, control, and 


reserve. Thenceforward to 1911 they were obtained by computation from the Statistische^ 
Jakrbuch fltr den Preussischen Stoat, which began in 1903. Figure for 1921 from Beamten-Archiv 
(1921) with allowance for local government; for 1928 from Finanzstatitichen Teil der Statistitichen 
KorrespondenZi Berlin, October 3, 1930. Naturally, the Prussian figures are from 1871 onwards 
a constituent part of the Reich'*, They must not be added together. 

^ OccupatioiQai census in Statistik des deutschen Reiehs, Jfeue Folge, 1882, 1895, 1907, 1925. For 
1928 the analysis in Wirtsehaft and StatisHk, 1930, p. 650. When the Prussian fibres arc sub¬ 
tracted from those of Germany (which indudes all the states, all the local authorities, and the 
federal government), the figure remaining is one for all the other states and local authorities 
and the federal authority. 

^ Statistical Abstract of the United States, 1930, Table 177. This is for the federal authority only. To 
find the full number of American central and local services would involve discovering undis- 
ooverable figures of the forty-eight States and aU the local authorities. 

^Of which about 1.4 million are local, induding teachers. Nationalized corporations 
exduded of Monthly Bulletin of Statistics, 

I Of which about 360,000 are local, induding teachers. State industries exduded. Figures 
supplied by French Information Service (New York) from computations of the Civil Service 
Commissioner in attendance on the President of the Council of Ministers. 

* Add some 3,000,000 for states^ dties, counties, etc. Figure in table is for June, 1947. U. S. 
Bureau of the Census. 
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apply those commands. Where formerly 
the state was wont to issue a proclama¬ 
tion. it nowadays deputes an ollicer. l*cw' 
states have ever iriiagined that to com¬ 
mand was enough, but no states until the 
eighteenth century began to employ pub¬ 
lic administrators on a scale suHicient to 
make the commands effective. Where the 
state used to rule by punishing offenders 
after the law was broken, it now antici¬ 
pates errors of personal and corporate 
behavior and seeks to prevent them by 
the action of its officials. Even in the 
eighteenth century only one state, Prus¬ 
sia, had arrived at anything like our mod¬ 
ern perception of public administration 
managed by a force of people, especially 
and systematically trained, recruited, and 
paid, to the exclusion of any other occu¬ 
pation, to execute the commands of the 
state. 

The civil service is as much the product 
of the spiritual and mechanical factors of 
western civilization as are all other politi¬ 
cal institutions. The nineteenth century 
turned away from the impotent survival 
of unsalaried, untrained officers, who. as 
the records of the seventeenth and eight¬ 
eenth century show, were illiterate and 
unwilling whether they were of the com¬ 
mon people, the lesser gentry, or the no¬ 
bility. Gradually the “honorary” officer 
ceased to play a part in translating the 
commands of the estate into social and 
individual behavior. 

For two things were realized, though 
not uniformly in the countries under dis¬ 
cussion. The first is that a rational order 
in industrial effort and oi^^anization de¬ 
mands the inclusion of all the best-skilled 
elements to do the required work, regard¬ 
less of their social position, religious 
beliefs, political party, and (more re¬ 
cently) their sex; and the exclusion from 
the administrative apparatus of all those 
with such adventitious qualities, but lack¬ 
ing the specific skill. The tendency 
toward economic rationalism which tri¬ 
umphed to such a degree in the Held, the 
factory, the office, and the stock exchange 
triumphed also in the creation of the dvil 
service. 

Second was the realization of the social 


advantage of division of labor. More con¬ 
spicuously in the nineiecnih than in any 
other century, did people group them¬ 
selves into trade and professional cate¬ 
gories moved by the vague sense that only 
in this way was the maximum amount of 
skill and productivity attainable. Society 
could now obtain the high standard of 
living which had become its god. by the 
knowledge and use of scientific technique 
functioning in a highly complicated or¬ 
ganization. This technique could only be 
acquired in its minutest exactness, and 
practiced with the highest efficiency, if 
people undertook only as much as could 
be mastered. One branch of such science 
and art was administration or manage¬ 
ment, and such a profession of adminis¬ 
tration could be exercised under either 
private employers or the state. Indeed, 
recent discussion goes far towards assimi¬ 
lating private to public officialdom for 
purposes of scientific analysis. The ac¬ 
tivities of the state grew enormously for 
reasons we have described elsewhere, and 
with them, naturally, the managerial 
class ^ necessary to carry them out. It is 
clear, then. I think, that the growth of 
some of the cardinal and least-questioned 
principles of modern civilization brought 
about the establishment and growth of 
a professional civil service, and that the 
realization of those principles would have 
been impossible without such a service. 
Nor must we forget the part played by 
the democratic urge of “the career open 
to the talents,” produced by the belief in 
the equality of men, the desire for free¬ 
dom of opportunity, and hatred of the 
official privileges of the aristocracy. 

Modern states, then, directly employ 
very large numbers of people who make 
the service of the state a life-long pro¬ 
fessional matter. It would be possible, or 
it is at least conceivable, that the legis¬ 
latures, jealous of the public officials, 
might themselves attempt to formulate 
the rules and regulations to implement 
the statutes. If they did so, we have amply 

11 used this term ten years before James Burn- 
barn's The Managerial Revolution (New York, 
1941). and use it still without his extreme con^ 
elusions. 
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shown that they would need to increase 
their own numbers enormously, reorgan¬ 
ize their timetable, and revolutionize their 
working habits and procedures. They 
would in fact have to supply themselves 
with whole-time experts. And if they tried 
to emulate the ancient city-states and to 
accomplish the actual enforcement of law 
by officials who were elected for short 
terms and unpaid, the laws would in fact 
not be enforced. The task to be done is 
immense (departments of government 
employ anything from two or three thou¬ 
sand to over a hundred thousand). The 
intricacy of the task, the need for con¬ 
tinuity and regular and punctual atten¬ 
tion, with a sense of enduring and un¬ 
slackening responsibility, and above all, 
the scientific and technical knowledge 
required, make impossible any substantial 
reliance for the actual operation of the 
services on the people, the legislature, the 
political parties. A reading of the list of 
the hundreds of different jobs under the 
broad classifications of any civil service 
will indicate the concrete activities for 
which alone a lifetime must be spent to 
secure mastery and efficiency in practice. 

The part played in government by the 
civil service is, then, of tremendous im¬ 
portance. In what respect are they gov¬ 
ernors? What is their part relative to that 
played by those other and elected ele¬ 
ments who stand in the closest connection 
with them? 

The earlier discussion in the chapter 
on the separation of powers has explained 
the politico-administrative connection. 
The business of the electorate, of legis¬ 
latures and chief executives, is a double 
one: it is compounded of conflict and 
propulsion. They undertake to overcome 
popular opposition to their schemes for 
using the national resources, and by a 
multitude of devices, from academic dis¬ 
cussion to the ruthless use of violence, 
they make their scheme effective. Those 
who triumph, and thereby come into 
possession of the legitimate power of the 
state, could, it is conceivable, employ 
their own party followers to help them 
to carry out their policy, and for centur¬ 
ies, in fact, this was considered good poli¬ 


tics and adequate administration. Hut 
this practice was made impossible first, 
by the growth in the scope and detail of 
social policy, the division of labor, which, 
claiming the continuous eneigy of men 
in a set and special field, reduced the 
number of potential party rank-and-file; 
and second, by the need for technical 
skill. Thus the political power acquired 
by electoral victory, or through the influ¬ 
ence of the privileged, had necessarily to 
be distributed among the few who ac¬ 
quired authority to command, and the 
many who were permanently employeil to 
serve by the best technical means. Because 
the authority of scientific technique has 
so won its way among all sections of the 
population, it is now an almost uni¬ 
versally accepted idea that those who pro¬ 
fessionally serve in a technical capacity 
can do so without affecting policy, or if 
they affect policy, that they do this im¬ 
partially. without political tendencies 
and intentions and as a result of the sheer 
scientific value and significance of their 
advice and their assistance. They arc the 
human transmitters of general forces and 
laws and nothing more. It is because a 
dozen or a score of men cannot today 
manage millions of people without a large 
body of servants and much machinery, 
and because a vast range of science, which 
the politician does not possess, is required 
to accomplish this, that we say that 
though the legislature, the cabinet, and 
the presidents may rule, the civil service 
administers. 

It is a mistake in observation to lay 
the main weight on the public services 
as the “core of the modem state.” “The 
core” is a misleading metaphor; it ob¬ 
scures the practical as well as the theoreti¬ 
cal supremacy of public opinion and the 
elected legislatures and executive. Being 
a mistake of observation, it is accordingly 
wrong doctrine. It is. moreover, likely to 
be productive of a faulty public ideal. 
(Max Weber was first responsible for this 
bias.2) But an enormous and indispensa- 

zParlement und Regierung (Mtinchen, 1918), 
p. 14; 'Tn the modern state the real govern¬ 
ment effectuates itself neither in parliamen¬ 
tary debates nor in royal proclamations but in 
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ble service is rendered by the great corps 
of professional and scientific and admin¬ 
istrative and clerical experts, together with 
their manipulative assistants. They con¬ 
tribute special experiness: they know the 
facts. They work as continuously and as 
long as a rational plan for the job to be 
done dictates, not under the artificial 
limitation of electoral periods. Whereas 
the politician who directs them is the in¬ 
strument of popular desire and will, the 
public official supplies the natural or 
social-scientific veracities which determine 
how desire may be fulfilled or whether it 
must be modified or abandoned. He in¬ 
dicates ways to satisfy desire or will with 
the minimum sacrificial obligations which 
citizens must bear if laws are to be carried 
out. I need go no further in praise of the 
expert, though in view of some essays on 
the limitations of the expert—by whom 
our civilization lives—it would be in or¬ 
der.® 

THE NATURE OF CIVIL SERVICE ACTIVITY 

We must now attempt to answer the ques¬ 
tion: what general qualities distinguish 
the activity and organization of state ser¬ 
vants? and we may do this by describing 
them with comparative reference to the 
qualities of private industry. In this way 
we shall discover the features upon which 
to fix our attention. 

The Urgency of State Services. Not all 
the services rendered by men to each 
other come equally under control of the 
state. Some, indeed, are entirely uncon¬ 
trolled by the laws. There are very few 
such services. It is easier to see the varying 
extent of control, which ranges fiom the 
official registration of contracts to the ac¬ 
tual stipulation of prices and the manage¬ 
ment of industries; from the cleansing of 
a street to the compulsory isolation of a 
fever-stricken citizen; from the applica¬ 
tion of general principles of *‘public- 

tbe exercise of administration in daily life, 
necessarily and unavoidably in the hands of 
the civil service.” 

8 Harold J. Laski, Limitations of the Expert 
(Fabian Society, London, 1935): Ernest Barker, 
Reflections on Government (Oxford, 1942). 


policy" to the compulsory supply of cer- 
tain services. 

What impelled men to force the state 
to take upon itself these functions? These 
functions were undertaken because they 
were so essential to the maintenance and 
continuation of the state desired that 
their conduct could not be left to the 
privately established institutions of indi¬ 
vidual persons. This was shown by ex¬ 
perience. Fear, pride, pity, charity—and 
a hundred other human elements—oper¬ 
ated along devious and amazing ways to 
cause men to demand the large-scale, 
socialized, and permanent organization 
of certain services. Such were the relief 
of the destitute and the organization of 
the labor market, the provision of public 
health services, free education, the build¬ 
ing of highways, the running of postal 
services, and many others. 

All these services have certain common 
qualities. All have a quality of uigency, 
an urgency which takes its tone from the 
publicly accepted philosophy of the time. 
I'hey are urgent because a high standard 
of living is desired, or because illness or 
death may result from their absence, or 
because—^we do not quite know why— 
it is morally right, and here our reasons 
border on the mysticism of religion and 
are supported by vague conceptions of 
God, Progress, Evolution, Reason, World 
History, the Future, and many other 
things to which we have as yet given no 
name. When the urgency of these desires 
seems unlikely to obtain satisfaction from 
the independently created agencies of 
individual men, the state is asked to 
shoulder the burden. And so the state, 
as we have already said, becomes many 
things; a telephone, telegraph, and postal 
company, one enormous hospital, an 
army, a navy, an electricity-supply com¬ 
pany, an association for the organization 
of trade relationships with other countries 
and within its own territory, an informa¬ 
tive research service, a giant school with 
many grades, an insurance company, a 
bank, a coal mining corporation: the list 
of the state's incarnations is inexhaustible. 
But the state is incarnate because a spe¬ 
cial uigency affects each of these services. 
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It is a risk—^nay, a peril—^which the ma- 
jority of inhabitants cannot contemplate 
undertaking (so experience has shown), 
to leave private, uncoordinated activity 
in charge of such services. Hence the spe¬ 
cial emphasis upon continuity in the 
public services; the tendency to keep 
governmental activities immune from ju¬ 
dicial control and punishment; the great 
prestige attaching to official appoint¬ 
ments, with the frequent corollary that 
men serve with their highest energies re¬ 
gardless of monetary reward, while with 
some the power flies to the head, and 
their conceit issues in disobliging “bu¬ 
reaucratic" behavior. 

Large-Scale Organization. An activity 
of the state has usually been commended 
for control or management by the state 
because it is desirable that roughly the 
same main principles should be operative 
all over a laige area (e.g., public educa¬ 
tion), or because safety of health or per¬ 
son demands it (e.g., motor-truck certifica¬ 
tion), or because it is economical to plan 
and operate over a laige area (e.g., trans¬ 
port), or because some peculiar efficiency 
is to be obtained by central initiative 
(e.g., management of coal mines). For 
economy it is necessary to avoid duplica¬ 
tion of lesser staffs and to concentrate 
control and operation in fewest hands. 
This is not a doom of the state's activities. 
Decentralization is possible and is one 
of the rationally conducted acts of mod¬ 
ern administration.^ But usually the 
organization under one control is laige. 
Hence, much administration is accom¬ 
plished not by immediate personal con- 
frontjitions of the situation to be solved— 
and all situations are local and personal 
—^but from afar, by writing, and report, 
and recording, and paper analysis. This 
is mitigated by the fact that modern com¬ 
munications make possible more than 
ever before action or investigation on 

* Cf. D. H. Truman, Admimsttatwe Decential- 
iMion (Chicago. 1941); Herman Finer, Eng¬ 
lish Local Government, 4th edition <London, 
1949); G. D. H. Cole, Regional and Local Cov¬ 
et nment (London, 1947): William Anderson 
and others. State and Local Relationships 
(Chicago, 1947); David Lilietithal, T.V.A. 
(New York, 1944). 


the spot by central officials. The defects 
of centralization are also mitigated by the 
remarkable development of standards and 
units, costs, and results, so that local Oib- 
servers can transmit to the center reports 
and figures which have the same vivid 
meaning at the center as they have at the 
extrcmiiies. Yet the personal impact of 
the complainant consumer is desirable. 
Too much public service activity is still 
impersonal. 

Monopoly and No Price. The state’s 
services are completely, or almost com¬ 
pletely, monopolies; and the state re¬ 
nounces almost entirely charging the 
consumer a price, or a direct quid pro quo 
for value received. It treats all its clients 
alike, and does not charge what the mar¬ 
kets will bear or make a profit on one 
citizen to recoup itself for the loss on 
another. The public services operate, 
fundamentally, to make universal pro¬ 
vision of a necessary service to all who 
need it. The principle of price in a com¬ 
petitive market full of competitive con¬ 
sumers is discarded. 

Since the state has a monopoly, its ser¬ 
vice cannot be judged by the results 
attained in like industries operating out¬ 
side state control. Nor can the citizen 
threaten to find a competitive service of 
supply. Since the state charges an equal 
price to all, or no price whatever, a quan¬ 
titative estimate of value is lacking, and 
the consumer is deprived of the ordinary 
means of expressing his judgment. As a 
rule, the consumer measures the difficulty 
of earning—or the unwillingness of part¬ 
ing with—his money, against the satis¬ 
faction he anticipates from a commodity 
or service he desires. He can pretty 
flexibly register his judgment of the com¬ 
parative value of different quantities of 
goods at different prices by means of a 
price paid or withheld. Anticipation of 
his demand causes the production of 
goods in the special quantity and quality 
and time called for. The supplier who 
meets the conditions profits in proportion 
as he meets them: he who does not tends 
to become insolvent. There is a fairly 
direct relationship between efficiency and 
profit, value and payment, in the free 
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operation of economic enterprise. Price^ 
the index of efficiency and value—^is 
quantitative. Solvency is a sensitive and 
automatic indicator of past success and 
a regulator of future enterprise. It auto¬ 
matically decides where, when, how, and 
how much, goods and services shall be 
produced. 

In the services performed by the state 
there is no such index. The reasons for 
the provision of the services regularly 
transcend individual judgment; tliat is 
why the state performs them. The funds 
for oj)crating them are not acquired vol¬ 
untarily in direct proportion to the 
service immediately rendered, but com¬ 
pulsorily from the general revenue of the 
country on a broad judgment of how 
much it is desirable to spend, a judgment 
made by the representatives of the peo¬ 
ple and their tcclinical advisers. The 
measurement of the value of state serv¬ 
ices is made by institutions, like legisla¬ 
tures, which may appropriate a sum to be 
spent, in a certain time, but have not so 
far been able to make every dollar as cer¬ 
tainly obtain its full utility as do some 
private industries.^ The distance between 
the consumer and the prcxlucer is occu¬ 
pied by intermediaries—the parties, the 
legislatures, the cabinets, the civil service 
otganization itself—^which weaken the 
full force of consumers demand, even of 
the consumers’ need. Mistakes can be re¬ 
couped out of the revenue, and explained 
(as we have shown, p. 528 ff in a previous 
chapter on legislative control of !he ex¬ 
ecutive) without the certainty of timely, 
informed, or decisive criticism. Where 
can a measure be found of the desira¬ 
bility of a reduction of the death rate? 
At what point should the interests of 
“future generations” be preferred to 
those of the present? How much is 
“France’s prestige abroad” really worth? 
Did the direct and indirect results of the 
attempt to enforce Prohibition in the 

5 The total utility of state activity may be 
much greater than the utility of all private 
activity together, because its largeness of scale 
and its own general authority produce econo¬ 
mies which even the stupidest administration 
cannot entirely destroy. 


United States merit the expenditure of 
human and material resources thereon? 
How much would it be worth the while 
of Frenchmen to improve their public 
hygiene? Would it be worth while estab¬ 
lishing a total system of social security? 
What would the postal revenues amount 
to, if it were not for the social need of 
serving rural districts at a price much 
lower than the cost of the services, and 
how far ought such a burden to be borne? 
Betw'een the minimum and the maximum 
answer to those questions a hundred 
graduations are possible; and in the up¬ 
shot, the representative assembly makes 
only one of them effective. We have 
already seen the conditions under which 
such derisions are made; they are make¬ 
shifts, large, immobile, inflexible, and but 
inexactly responsive to the desires of the 
people or their legislative representatives. 

Since the assemblies work under .such 
conditions, it is clear that the everyday 
control exercised over the executants of 
the policy thus paid for is not likely to 
be either exact in relation to policy or 
purchased at the lowest possible price. 
For the inability exactly to measure at¬ 
tainment by the ultimate employer, the 
people, or the immediate one, the repre¬ 
sentative members and ministers, has its 
effect all through the ranks of the civil 
scrv^ice, operating primarily through all 
those who are in managerial positions, 
whether they are the higher administra¬ 
tive officials or the foremen in workshops. 
It depends upon these whether the neces¬ 
sary di.scip]jne is exerted upon the execu¬ 
tive and manipulative workers who are 
the ultimate units in the execution of 
state projects. Up to a certain point they 
bear financial responsibility to no one. 
for their financial responsibility cannot 
be accurately measured; and within the 
margin of uncertainty or inexactness, 
they may be inefficient at the expense of 
the taxes. Within that margin there may, 
of course, operate other incentives which 
secure a return for money much greater 
than w'hat is given in private enterpri.se, 
and the strength and potentiality of those 
incentives will be the subject of later dis¬ 
cussion. But whether they are operating 
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or not is measurable, so far, only very 
roughly. 

No accurate way has yet been invented 
of assaying the relationship between the 
output of the state and its revenue. VVe 
have already, in previous chapters, ex¬ 
amined in detail the instruments by which 
the work of the civil service has hitherto 
been measured: the parliamentary in¬ 
vestigations. the inquiries of committees 
and commissions, the informal deputa¬ 
tions from interested groups; the formal 
and permanent representation of inter¬ 
ests in the government departments; and 
the Treasuries and Ministries of Finance. 
The instruments of criticism move to¬ 
wards precision, and tend to rate ever 
more accurately. Yet a certain sternness 
and persistence is absent in the spirit and 
methods with w'hich this purpose is pur¬ 
sued. For the result does not immediately 
affect eath individual member’s comfort 
and solvency, as such an examination docs 
affect that of each individual consumer 
and producer. The uUimate loss of the 
former is, perhaps, some votes: that of 
the latter is certainly of welfare which 
could have been obtained without extra 
effort had the judgment been sound and 
the inquiry vigorous. The former cannot 
rate values so exactly as the latter because 
his tests—the electoral, the representative 
assembly tests—are linguistic or polemi¬ 
cal tests, in spite of recent improvements 
in parliamentary technique, while the 
lest of the latter is one of hard cash. 

Not that the politician’s test may not 
sometimes be applied more fervently and 
call out all his talents and hopes, or that 
the civil servant may not love and know 
his work so much better than any man 
working for a personal money profit, but 
the question now is not so much one of 
incentive, as the ability to measure the 
extent of satisfaction or dissatisfaction, 
i.e., economic calculability. Further, as we 
shall show later (Chap. 34), the bodies set 
up to supervise and control the civil ser- 

oR. H. Hawtrey uses this term in The Eco 
nomic Problem (London, 1925), p. 3.18, bin 
in another sense; I think that having regard 
to the controversial nature of government, 
“polemical” is nearer the truth. 


vice cannot possibly do so with exactness 
—there are too r* any immeasurables— 
and this results again in the inability to 
rate the value of one servant's work 
against another's—neither pressure nor 
standard is sharp. 

In smallish enterprises it is almost pos¬ 
sible to break down the financial results 
and penetrate to the department or the 
person responsible for success and failure. 
'Fhe price is a kind of continuous refer¬ 
endum; the employee voted down is 
supposed to be beaten out of his job or 
his business. This is not borne out in 
actual practice, but it is a useful myth 
and criterion.^ No such external, com¬ 
petitive, and exact criterion of consumer 
preferences is applicable to public servi¬ 
ces: at any rate not over the whole field. 
Thus public officials are absolved from 
exact, external determinants of efficiency. 
Other determinants, and disciplines, and 
productivity investigations are required 
to keep the services fresh, wholesome, 
hard-w’orking, and responsive to the con¬ 
sumer. If we cannot be sure that a system 
of external control and solvency will 
bring about the production of desirable 
results, then the nature of our desirable 
results must immediately deiermiiie the 
qualities we look for in the men admitted 
to the service. It is of the highest impor¬ 
tance that only the fittest shall be selected 
and jiromoied, and that the conditions 
of discipline, reward, social status, and 
civic rights shall foster clever and zealous 
activity. 

Equality of Treatment. We have 
already observed that public administra¬ 
tion docs not exist to make a profit, but 
to render services wherever they are most 
urgently needed. Inevitably the principle 
of equality imposes its demands upon 
officials: they must be fair, they must 
favor no one above another, and are only 
to be guided by the equal application of 
the law. In France and Germany the 
principle is actually declared. The Wei¬ 
mar constitution said,® “All Germans are 

T Cf. the extreme advocate, Ludwig Von Mises, 
Bureaucracy (Yale, 1944). and contradiction h) 
IL Wooton, Plan or No Plan (London, 1938). 
s Article 109. 
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. . Tublic privileges 
oi ttociiantages of or rank are to 

he abolished/* In I*ranee the jurispru¬ 
dence of the Conseil d'etat is thus 
up in “Ml individuals 

fnjfiilin.c: certain conditions, fixed in a 
general and impersonal manner by the or¬ 
ganic law of the service (law, rules, gen¬ 
eral instructions) iiavc the legal power 
of demanding fhe service which is the 
object of the public service: this is the 
principle of the equality of individuals in 
relation to public administration.” The 
Bank of England charter under nationali¬ 
zation requires the governors to be 
“equal and indifferent to all manner of 
persons.” 

'I'hese principles exclude partiality: do 
they exclude adaptability? 1‘hcy do not 
in theory, but they tend to in practice. 
As state activity increases, this principle 
of fundamental equality with appropriate 
difference becomes of more and more im¬ 
portance in the relationships of public and 
service. It excludes differences of treat¬ 
ment which are liable to creep in, such as 
political antagonism, sex preferences, and 
religious and class differences, but the 
very serviceability of official action re¬ 
quires that there shall be differences of 
treatment according to the nature of the 
time, place, and person. 

Limited Enterprise, Public officials are 
officials; they are not politicians or states¬ 
men; they are not legislators. They may 
be and should be advisers, and must be 
executives. But their enterprise is^ not 
their own to decide upon. They cannot 
take the liberties or property of the citi¬ 
zen at their free discretion, offering him 
in return certain services or goods as a 
businessman does. They operate within 
the minimum and maximum permissions 
stated in the statutes. Admittedly and 
necessarily the statutes give them some 
discretion, always under the safeguard, 
however, of political executive direction 
and control, and of legislative and judi¬ 
cial remedies. The faults of officials are 
therefore frequently the faults of the laws, 

» Les Principes Gen^ranx de Droit Adminis- 
tiatif, 3rd edition (Paris, 1925-30), Vol. Ill, p. 
20. 
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not of themselves. Sometimes they suffer 
from the frustrations of eager men lim¬ 
ited by what they regard as irrational 
blinkers on useful activities and ideas. 
But just as the private entrepreneur will 
not be rewarded for the services he is not 
asked to produce, and may think how 
silly his customer is, so the civil servant 
is obliged to administer the laws which 
do not permit him to supply what he 
personally likes. If he did otherwise, the 
cry of “despotism” would rightly arise. 
The effect on the mentality of the service 
is discouraging; that in private industry 
continuously encouraging. 

Public Accountability. Democratic sys¬ 
tems of government have established de¬ 
vices to keep the public servant account¬ 
able, or responsible, to the representatives 
of the people. How necessary these de¬ 
vices are can be appreciated from some of 
the observations already made regarding 
the monopoly and largescale nature of the 
services. They live, as one observer has 
remarked, in a goldfish bowl: their 

every activity is liable to Peeping Toms, 
and the Peeping Toms can punish them. 
This cannot but inject in them an ap¬ 
preciable caution, a determination not to 
make mistakes. They will insist on 
records and files, will carefully consider 
the law before a decision is reached, and 
even then will hedge. Accountability 
makes for hierarchy and subordination, 
as the top men try to avoid involvement 
in responsibility by subordinates. It tends 
to dampen the independence of mind 
and contribution which the younger men 
in the department may make to policy 
building, for the chief will accept only 
what he can defend. Resolute attempts 
therefore must be made to institute de¬ 
liberately counterhabits to the tremors 
and rigors induced by the peering eye 
and the prodding finger. A story is told 
of the United States Department of Agri¬ 
culture in the New Deal days. A public- 
spirited new arrival in the department 
thought how useful it would be if he 

10 Cf. Lord Hewart, The New Despotism (Lon- 
don, 1928); and Jajhes Beck, Our Wonderland 
of Bureaucracy (New York, 1932). 

“ J. Juran, Bureaucracy (New York, 1944). 
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could transfer the income from one ac¬ 
tivity to expenditure on a fresh activity. 
When the department’s legal adviser was 
asked what possible objection there could 
be to this good idea (and note that he was 
asked), his answer over his oldfashioned 
pince-nez was. "They cut off King 
Charles' head for thatl" But in dictatorial 
states, also, the head looks upward to the 
dictator or falls off. Hence a congenital 
tendency to "red tape," paperasserie, and 
Vielschreiberei, and a special fear of rash¬ 
ness. 

Establishment** or Hierarchy. The 
rather inflexible determination of the 
scope and nature of state activity by the 
executive and legislature, and the im¬ 
possibility of prompt and frequent resili¬ 
ence, result in the conception and prac¬ 
tice of an "establishment," that is, a 
carefully graded hierarchy and number 
of posts with duties and salaries to match. 
This is not normally alterable or escap¬ 
able, so that civil servants affected by the 
public atmosphere of free and developing 
industry which surrounds them, and faced 
with an almost certain prospect of no 
exceptional changes in their favor, be¬ 
come very sensitive about promotions, and 
their morale can become pathologically 
affected unless special attention is paid 
to the equity of the promotion system. 

Grading of Its Members. Both the im¬ 
possibility of accurate money measure¬ 
ment of the civil servant's output, and 
the ultimate impossibility of legislative 
control of finance unless based upon a 
few simple, unchanging standards, impel 
to the creation of grades or classes of ser¬ 
vants. Legislative control would be quite 
impossible if every head of a department 
had the right to bargain with each ser¬ 
vant on an independent basis; this may 
cause great unfairness as between one 
kind of duty and another. 

Directness of GovemmenU Since the 
civil service is concerned with the direct 
execution of government in relation to 
the citizens, and since it is immediately 
compelling, it is naturally disliked. All 
groups feel that their burdens in the 
state are more significant than their grati¬ 
fications from membership of it. That 


is a universal tendency of human nature. 
The bearer of ill tidings, moreover, is not 
seldom personally blamed for the disaster. 
There must always seem to be too many 
civil servants: they must always appear to 
be officious and hard of heart: and the 
benefits which they have to bestow must 
always seem to be slowly and grudgingly 
given. There are few citizens, indeed, 
who can see into and beyond the action 
of an official, and detect the ultimate 
groups and interests upon whose behalf 
he is, in the last resort, acting in any 
particular instance. Public officials are 
too often blamed for the law and the 
policy made by the legislative or execu¬ 
tive, when the latter are really at fault. 

Lack of Ruthlessness. The services do 
not act primarily to make a profit. T'hey 
are largely philanthropic. Many services 
were assumed by the state on philan¬ 
thropic grounds, and, in recent years, to 
improve the condition of the worker 
pained by the insecurity of his economic; 
lot. Ruthlessness is banished, because it 
is believed that the state ought to be a 
"model" employer, and further, the "es¬ 
tablished" nature of the service lends to 
exclude personal competition. Hence, 
"once in the service, always in the ser¬ 
vice.” Neither colleagues nor superiors 
care to speak with harsh judgment of 
each other or subordinates, personal re¬ 
ports are frankly discriminatory, discip¬ 
linary power is seldom employed, and 
dismissal as a penalty is exceedingly rare. 
It becomes a special concern, then, to 
discover the conditions of restful, in¬ 
ventive work, within these limits. 

Anonymity and Impartiality. The mcxl- 
em system of ministerial responsibility 
and of changing political executives un¬ 
equivocally demands that civil servants 
shall do their work without personal pub¬ 
lic blame or praise for policy, and that 
they shall act with impartial, but enter¬ 
prising and unrelaxing, helpfulness to 
governments of any party complexion. 
This demand involves certain rules and 
standards of conduct to be obeyed by 
both ministers and civil servants, and 
especially affects the methods of recruit¬ 
ment, the political and economic rights 
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of civil servants (such as candidatures and 
the right of association), and concerns, 
too, the methods of redressing their griev¬ 
ances. These problems will be discussed 
later in CJhaptcrs and 

THE MEASURE OF THE VALUE 
OF AUMINISI'RATION 

It is urgent in the highest degree that 
administration be neither overvalued nor 
undervalued. In order that a sense of 
proportion may be kept, it is important 
to realize that the word *'administration*' 
covers a multitude of jobs. T'hey may be 
purely technical, in the natural-science 
sense of the word, or statistical, or instru¬ 
mental (like blue print drafting) or they 
may merely involve the statement of the 
relevance of a legal clause or decision. 
Some men who call themselves ‘*admin- 
istrators” and describe their profession 
as '‘administrative" are hardly more than 
clerical or arithmetical instruments. Yet 
so also inrhided in the category "adniin- 
islrative" is the highest departmental 
adviser to the political chief of a great 
department of the government. 

Now a large mistake in the smallest 
and most common of functions could 
have disastrous consequences for the state. 
I’he decision in the United States War 
Depariiiienl by a fairly minor ofheia] 
to send the telegram of warning on De¬ 
cember F,, 1941, to Pearl Harbor via com¬ 
mercial telegraph determined that the 
message should never reach its addressees 
in lime. Yet all in all, we may, like 
Macaulay in the mid-nineteenth cen¬ 
tury,^2 of tw’o general planes of 

administration: the intellectual and the 
routine, or, in modern terms, high-staff 
advice and management as contrasted 
with routine operatioiis.^s The welfare 
of the state depends normally far more 
on the former than the latter, since it 
contributes a significant ingredient of 
policy as w'ell as helping to its practical 
fulfillment: it makes and gives orders 

12 Cf. p. 762 below. 

Cf. L. Urwtek, and Luther Gulick (ed.). 
Papers in Administration, 2nd edition (New 
York. 1948), 


from the pinnacle. Even so, it is still no 
more than auxiliary to the politically 
chosen chiefs of the government. The 
political chiefs make the policy, and all 
the rest, staff and line,^^ are subordinate 
in authority and decision. 

We have already had ample occasion 
to appreciate the important, the incal¬ 
culable services rendered by the highest 
officials to the political executive and the 
legislatures, but they are far from being 
the masters of their nation's destiny. 
Whether they are in the higher positions, 
or a fortiori in the lower, it has always 
seemed to me (since I sat in the central 
councils of the TVA for a whole year and 
acted as consultant for two years to the 
ILO) that the “administrator” may make 
no more than, say, a difference of ten 
per cent (if that) to the efficiency of the 
government as a whole for good or ill. 
Policy rules or ruins, not administration. 
Policy kills or quickens, not the general 
manager or the budget officer or the per¬ 
sonnel director. The administrator can 
scarcely ever be so brilliant and devoted 
that governmental action becomes over 
ten per cent more economical or efficient 
than a poor to average man would attain. 
On the other hand, if the administrative 
services fell to a point of inefficiency more 
than ten per cent below what the public 
and the legislature might reasonably ex¬ 
pect, then all the organs of public opinion 
would be scandalized. The ten per cent 
would be the pathohrgical administrative 
fever point, at which stage harsh medi¬ 
cines and purges would be applied. 1 am 
not wedded to ten per cent. The magni¬ 
tude is set down to indicate that some 
such criterion is the proper symbol of 
the value of administration in govern¬ 
ment. We must not overrate it, lest our 
attention be diverted from the sovereign 
field of policy, of function, of objective, 
and of the problems involved in their 
proper formation. Yet ten per cent is not 
to be disprized. If clever, loyal, constant 
administration added ten per cent to the 
national efficiency, so far as government 

i*C£. A. W. Macmahon. f. D. Millett, and G. 
Ogden, Federal Work Relief (Chicago, 1941) 
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can add to it, the value would be equal 
to the discovery and use of some new in¬ 
vention or some new mineral resource 
that would raise the standard of living of 
a whole people. 

The criterion of cost must always be 
applied in considering governmental effi¬ 
ciency at the administrative level. Now 
only a fool would witiihold his tremen¬ 
dous admiration at the truly breath¬ 
taking miracles of administration per¬ 
formed by the United States government 
on the way to victory in World War II. 
Yet, without cost, we have no criterion 
if we are interested in the value of ad¬ 
ministration and the lessons of victory. 
Doctors bury their mistakes, but must 
victory biii7 hers? The alternative cost 
must be borne in mind in weighing the 
significance of true general judgments 
like the following by a very talented 
theorist and practitioner; 

It is easy to point to individual blunders, the 
need for a true ‘*war cabinet” with a secre¬ 
tariat, and the “faihirc of the system of 
anonymous Administrative Assistants,” but no 
one can question the extraordinary total effec¬ 
tiveness of the Presidency under the admin- 
i.sirativc system which wc had through the 
war years. Perhaps it was luck, perhaps it was 
Divine Lcnd-l.eusc to the USA, perhaps it was 
“that Man in the White House”—perhaps the 
organizational system had something to do 
with it too. But whatever it was, the Amer¬ 
ican coiistitutional system in time of war, 
and particularly the Presidency, will long re¬ 
ceive the acclaim of historians and statesmen 
both here and abroad. 

THE TEMPERING OF BUREAUCRACY 

Since, therefore, certain necessary poten¬ 
tial consecjiiences of the oigaiiization and 
status of public services are undesirable, 
the statesman is obliged to invent antici¬ 
patory remedies. If the quality of the ad¬ 
ministrative product cannot be guaran¬ 
teed by the whip of competition and 
price, then we arc compelled to rely on 
the personal qualities which produce effi¬ 
ciency and productivity. The sum of pro- 

1 ® Luther Gulick, Administrative Reflections 
from World War II (University of Alabama, 
» 948 ). p. 77 - 


ductive qualities, when assured and 
cultivated, should add up to efficiency to 
the consumer. Hence the intense preoccu¬ 
pation of students with recruitment 
methods, training before and after re¬ 
cruitment, the moral as well as the in¬ 
tellectual qualities to be cultivated, and 
the whole range of subsequent moral and 
material incentives, inducements, and 
controls. 

Now, part of the inducement to enter 
the public service is a sense of service: 
that is, the consideration that of the many 
calls which a man may have on his life 
as he surrenders his years and faculties 
with the passage of time, this above all 
has value and justification. It is clear that 
such a sense of service depends tremen¬ 
dously on the general values of the civili¬ 
zation he lives in. These values are 
determined by the history of his country; 
the religion it effectively practices every 
day, and even the one that is professed; 
the state of the alternative professions 
and occupations; even how much money 
he supposes the pretty girl he wants to 
marry will expect him to bring home. It 
depends upon how the possible recruit 
has been taught to use his leisure. I have 
no formula which will cover the different 
amalgams of material and spiritual as¬ 
piration of the different countries this 
volume studies. But that what is holy in 
one country is the object of contempt and 
jeering in another is a fact, and social 
value and prestige affect the degree to 
which the best brains and the best 
characters are prepared to scrv'c the com¬ 
munity. at home and abroad, through the 
conscience and will of the whole society, 
as they operate through the organization 
called the state. 

This, however, leads to an observation 
on the malicious and interested attacks 
on public officials, expressed in the in¬ 
vective of “bureaucracy.” The cry is par¬ 
ticularly shrill in election years. Its real 
target is most often the purpose of the 
law but it hits the official who administers 
it. The maligner makes no distinctions. 
His cry is sometimes aimed against the 
true infirmities of officialdom like the 
abuse of powers suggested above, even of 
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misdirected zeai. Authority causes some 
men to ffiow. hut (Hhers only to swell 
Bujc:uiancy is not public ofRcialdom; it 
is the infjnniiics of a profession, for 
which weJI-known practicable prophylac¬ 
tics and remedies exist. 

I he problem of bureaucracy is not a 
problem of the public offices alone. It in¬ 
volves the three elements in the state: 
the bureaus, the legislature, and the pub¬ 
lic. Each has its indispensable contribu¬ 
tion to make, and the fulfillment of it by 
any two can be frustrated by the default 
of the third. The legislature owes, above 
ail, careful drafting of the laws so that 
responaibility may be clear and tasks de¬ 
fined. It owes a twentieth-century ration¬ 
alization of its machinery and methods, 
so that it may survey—amply, patiently, 
and thoughtfully—the work of millions 
of public producers. And, supremely, it 
owes to tlie nation the deep sincere ob¬ 
ligation of treating public servants as 
average business men and women work¬ 
ing for their living in the business of the 
public. This implies that partisan injus¬ 
tice and spiteful sneers be restrained, 
and that the legislature conduct its 
necessary and desirable investigations not 
as operations of torment or as self-right¬ 
eous exhibitions of hatred and contempt 
or as invitations to the public to spit 
upon alleged sensational scandals. It is 
easy in a democracy to get the public to 
laugh away its political assets, and some¬ 
one is always ready to cheer the icono¬ 
clast. If the members of the legislature 
make a goat of public officials, they cut 
off democracy’s right hand. An awful re¬ 
sponsibility is incumbent on parliamen¬ 
tary institutions in this, the twentieth 
century. 

Finally, the public has its duties. It 
must recognize that the consumer is some¬ 
times wrong. It need not condone ineffi¬ 
ciency; it ought to make complaints. But 
it owes a self-control over spite and de¬ 
rision and it ought to hear both sides. 
It should not permit its legislators to cry 
out, “Good hunting!’’ whenever they sec 
a civil servant. To hate government is 
infantile, for government is necessary. 
And what is necessary should be suffi- 


dently respected to encourage the in¬ 
vention and application of improvements. 
It should never be foigotten that a vast 
part of modern private enterprise has— 
either by deliberate collusion or by the 
manifest benefits of laige-scale oiganiza- 
tion—come under single managements, 
which, because they lack competition 
and are of great size, have succumbed to 
the diseases we know as “bureaucracy.” 

Finally, the supreme importance of 
recruiting and retaining persons stands 
out like a beacon in the efficiency of the 
public service. If the right people are ob¬ 
tained, they are able to know and do all 
the things that otherwise cumbrous pro¬ 
cedures must be invoked to do. Such are 
decentralization; correct division of the 
work among departments and divisions 
and subdivisions; proper marshaling 
and leadership of the technical forces; 
useful application of advisory and re¬ 
search committees; and then, as level 
upon level rises to the final political gov¬ 
ernors in the executive and the legisla¬ 
ture, coordination of the pe/sons and 
authorities necessary to advance stage by 
stage in reasonable progress. These divi¬ 
sions of function come about because a 
single human being is unable to do every¬ 
thing all the time: as the technical jargon 
goes, his “span of control’’ is limited.^* 
The distribution of responsibilities occurs 
in order not to overload any single of¬ 
ficial with more than science teaches us 
he can bear. But then, again, for wise 
policy and effective action the parts must 
again be brought together, once more 
because of the limitations of the individ¬ 
ual: he sees his own job intensively and 
his eyes get glued properly, thereto. Yet 
something must transcend the pieces that 
comp>ose the jigsaw puzzle of state. Or¬ 
is This much is well demonstrated in Profes¬ 
sor Mai-shali Dimock's monograph on Bu¬ 
reaucracy and Trusteeship in Large Corpora¬ 
tions (Temporary National Economic Com¬ 
mittee Monograph, IJ.S. Government Printing 
Office, 1938). 

17 Cf. Schuyler Wallace, Federal Departmen¬ 
talization (New York, 1941). 

18 Cf. ibid,, and L. Urwick and Luther Gulidt. 
op, cit. 
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ganization does this but again, organiza¬ 
tion is worked by human minds. The 
personnel problem then is sovereign. 
Inferior men and women can defeat the 
hnest departmentalization, whether at 
the center, whether between the center 
and the localities, whether in the form of 
release of powers to quasi-subordinate 
functional bodies. Personnel is sovereign. 
If men and women are competent 
enough, they can give life even to inexact, 
confused, and rough-hewn demarcations. 
Personnel is the sovereign factor in public 
administration. Will and mind are first; 
they engender policy; and mechanism is 
subsidiary to function. 

In the coming chapters, accordingly, 
attention is confined to personnel prob¬ 
lems; and within that focus is another, 
namely, concern for the top manage¬ 


ment, or administrative, groups. Apart 
from considerations of scope, the reason 
for this is the supreme importance of the 
advisory and directing function at the 
summit. But also, the broad masses of the 
service offer fewer tough “public” prob¬ 
lems, seeing that they perfomi either the 
average jobs of the service or the highly 
specialist ones. The tempo and morale 
and creativeness of these is either un¬ 
amenable to any very considerable im¬ 
provement by managerial tactics, while 
the specialism carries with it qualities of 
morale and professional standards which 
are at once definable, exaininablc, and 
controllable, whether top management 
is good, bad, or indifferent. The problem 
here is chiefly how to release upwards by 
promotion those of exceptional talent 
into the administrative class at the apex. 
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Origins and Getieral Character: Germany 


VVe how seek to deepen our understand¬ 
ing of adniiiiistrative prohlenis by re¬ 
viewing in broad outline the administra¬ 
tive expericiu'c of a number of countries. 
Each coiiniry has iis own history, each 
its own dircciion and pace in the course 
of the last ilnee centuries, and therefore 
cadi regards modern (juestions from a 
dillerent point of view and asks them out 
of a different experience. 

The (onntry with the longest serious 
Miidy and experience of a civil service 
and its piobleins is Germany. What I 
have to say here is the common heritage 
of Germany, but in the main it refers 
more exactly to the Iiistory of Prussia, 
'rhe character of that influence in knowm 
to all tlie world as “bureaucracy/' This 
was more tiie outcome of historical acci¬ 
dents than inborn temper, and now that 
it is challenged by the sovereign popular 
assemblies, it is likely to change its nature 
within a generation or two. No biological 
feature stamps Prussia as inevitably bu¬ 
reaucratic. Init merely an accident of or- 
gani/ation in the past, remediable per¬ 
haps in the future. Ancient purposes 
compelled her to forge bureaucratic in¬ 
struments. I’he political error was not 
that such instruments were ever used, but 
that they w^re retained after their pri¬ 
mary piirjioses had been accomplished. 

If, from an early date, the German 
civil services w'ere bureaucratic, they were 
also regarded as professions conferring 
great honor upon those who followed 
them. Indeed, in every state the civil ser¬ 


vice was the most honored profession, 
though in some, like Prus.sia, the higher 
military services were considered slightly 
superior. It was not snobbery that set this 
standard, but service and the expectation 
of service to prince and people. At a 
time (172.H) wlicii England and America 
in this respect were barbarian, and France 
profligate, rules of training and recruit¬ 
ment were formulated in Prussia which 
successfully provided efficient staffs. In¬ 
deed, it is plain that energies as mighty 
as those which England devoted to the 
creation of parliamentary institutions 
were in Prussia turned to the establish¬ 
ment of administrative institutions. While 
England was founding the constitutional 
state by the bloody struggles between 
the Stuarts and Parliamentarians. Fred¬ 
erick William, the Great Elector of 
Rrandenbuig, in struggles as bloody, con¬ 
solidated his state, uprooted the remnants 
of feudal administration, and created the 
administrative organization indispensable 
to an efficient absolute monarchy. In 1688 
when the Great Elector died, his legacy 
w'as an army and a civil service; in 1688 
when William of Orange ascended the 
English throne, the English reward of a 
half-century’s efforts was a sovereign Par¬ 
liament. Thenceforward the cleverest 
young men in England passed (or did not 
pass) from the universities to the political 
parties and the House of Commons, while 
the clever young German, whether a 
Bavarian. Prussian, Hanoverian or Saxon, 
passed through grade after grade of ac- 
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tuai and diverse administrative service, 
to become a statesman. Each system has 
its advantages and disadvantages, and each 
its philosophies. Political science in Eng¬ 
land maintained the turn it had taken 
prior to and during the Parliamentary 
struggle: it concerned itself principally 
with the question of political liberty and 
obligation. In Germany, cameralism, or 
the art and science of government by ad¬ 
ministrative departments {Kammer), at¬ 
tracted the best minds of the seventeenth 
and eighteenth centuries. 

EARLY HISTORY 

Recruitmeiit. In Germany attention was 
early turned towards the problem of re¬ 
cruitment. This is, of course, the vital 
problem of the civil service. All depends 
upon the quality of the servants, and this 
is. to a large extent, governed by the terms 
of recruitment. Necessity and chance, as 
in all growth, had a large share in direct¬ 
ing earnest attention to recruitment. The 
earliest formally qualified civil servants 
were the so-called “hired Doctors** (gemie* 
tele Doktoren) of the late fifteenth cen¬ 
tury. They were councilors forming part 
of the permanent or occasional entourage 
of the prince, and learned in the law.^ 
There was, of course, no systematic or¬ 
ganization of recruitment; the d<Ktors of 
the law were engaged as they were 
needed, for the busine.ss of the rudimen¬ 
tary state did not require continuous ser¬ 
vices: in that it differs vitally from the 
modern state. The majority of the court 
officials who constituted the civil service 
of the time were men of high ecclesiastical 
status and of the nobility. These learned 
councilors were usually in the employ of 
more than one court. It is interesting to 
notice that with the institution of *‘hired 
doctors*’ there was introduced in Germany 
that connection between the civil service 
and legal training which is characteristic 


* Cf. S. Isaacsohn, Geschichte des Preussischen 
Beamtentums (Berlin, 1874), Vol. I; A. Lotz, 
Geschichte des Deutschen Beamtentums (Ber¬ 
lin, 1909), pp. 33 et seq.: C. Bornhak, Ges- 
schirhte des Preussischen Verwaltungsrechts 
(Berlin, 1885), 3 vols. 


of that country, and which has fallen in 
the course of time from being its highest 
glory to being, perhaps, its gravest defect. 

In the next century, the full social and 
political force of the New Learning began 
to be felt and the reign of great states 
was beginning. T he universiiit^ began to 
exert a vivifying effect upon intellectual 
life, and the state to develop from the pri¬ 
vate “estate" of the prince—the seigneur 
—into a more public thing. One set of 
officials acting in the localities in the ser¬ 
vice of the prince were concerned with 
military, police, and miscellaneous duties, 
including supervision of the municipali¬ 
ties; a second set were specially occupied 
with financial affairs; and a third con¬ 
ducted the administration of police, 
though, in the primitive division of 
powers, this included many things which 
wc should today call administration, 'rhe.se 
central officials w'ho, in Bavaria and other 
states, acted locally, were a powerful in¬ 
strument of centralization owing to their 
education, which made tliem the frequent 
arbiters in disputes between poweiful 
men, town, guild, and estate councils. 
Most of these officials were nobles, but in 
proportion as learning was required for 
the execution of their duties and as legally 
trained bourgeois became available and 
tended to be preferred by the antifeudal 
centralizing princes, the nobles were grad¬ 
ually forced to acquire a modicum of 
skill, either by formal instruction at the 
universities or by making the Grand 
Tour {Kaxfaliertour), The nobles lost 
ground rapidly in the tw^o official cate¬ 
gories where reading, writing, arith¬ 
metic, and legal .skill were required: that 
is, in the financial and the judicial offices. 
For the office of defense and maintenance 
of the peace the non-lcarned, w'arlike 
noble w^as sufficient unto the time. At this 
date two troubles afflicted Germany wdiich 
required more than a subsequent century 
of effort to eradicate. The large estate 
owners w^ere made the royal officers and 
they were paid, as most officials then were, 
not in money, but in kind, the produce 
of the royal domains. The economic in¬ 
terest of these estate-owning officials 
tended to overcome their principles of 
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good administration, and it became neres- to schr)oled lawyers.* There began that 
Lry to separate the economic manage- close and continuous and fruitful conncc 

mcnt thereof. At the same time, the ac- tion between the umveisiiies and the civil 

tual property of the noble was by no service which has not yet ceased and which 

means completely under the direct gov- other countries began to organize only 

ernment of the royal authority. A second about three centuries after this time, 

danger threatened: one. indeed, which At the same time, officialdom was influ 
we shall show later (p. 750). entirely de- enced by the new conditions of conimerte 

moralized French public administration and law in other important directions, 

for two critically important centuries: the The councils of the prince received a more 

sale of offices and the alienation of juris- permanent and systematic org;anization 

diction. Under this system the office be- than before, and both sessions and the 

came, in the rudimentary condition of division of work became more regular, 

financial administration of the time, an The learned officials began to be paid in 

easy means of producing revenue. A great money and their contracts with the prince 

deal of the State's field of administration provided for their tenure and siiperan- 

was delivered over to private proprietors nuation. To their character of mere ser- 

and towns. But Germany was energetic vants of the prince's person tliey added 

enough to purge herself (not entirely) of that of servants of the public, for in the 

hereditary jurisdiction and sinecurists by fiscal and other arrangements they made 

1700, while France succumbed. with the estates, the prince's opponents. 

The Reception of Roman Law, From they had to render justice not only as 

the beginning of the sixteenth century, between prince and estates, but as be- 

Roman law exerted a powerful influence tween the various branches of the estates, 

upon the civilization of the Continent.* T‘he official councils became the resort of 

It taught the absolute authority of the those who sought prompter justice than 

princeps. The authority and the justice of the ot casional circuits of the courts could 

the latter were pitted against those of the give, and by the end of the sixteenth 

estates and localities, and caused the century such official councils to advise the 

growth of a large popular literature of prince were accepted.^ and were by the 

legal handbooks. The reception of Ro- estates demanded, as indispensable to good 

man law, which took place over a period princely government. Their cosmopolitan 

of two and a half centuries, can be said learning, their wide experience, and their 

to have reached its completeness about conceptions of sovereignty made their 

1550. The uncodified, largely unwritten temper anti-estate and anti-local. Since 

and uncertain law of the Germanic states, they were schooled, they could be turned 

varying from place to place and from coart to a variety of jo-bs, and in the consequent 

to court, and hardly deserving the name notation they learned the art of adminis- 

of application, since the subjective feel- tration. Their centralizing spirit earned 

ing of justice of the judges was paramount them the hatred of the estates, for, fol- 

and unconnected with general principles, lowing the deliberate policy of the princes, 

gave way gradually to a unified, crystal- they were frequently not natives of the 

lized, codified set of legal principles, the state, but foreign-bom, since these were 

logic of which decided the fate of any more likely to side with their master than 

particular case. The courts of law and ad- with the estates. Officials of the kind we 

ministrative positions were opened only nowadays call subordinate, or in Ger¬ 

many subaltern, were drawn from the 

»See StinuinB, Gcschichte der Deutschen middle class, obtained experience in town 

Rechtswissenschaft, Erste Abteilung, pp, 21 et administration, and had a grammar¬ 
s'^.; W. A. Holdsworth, History of English school education. They sometimes reached 

Law, snd edition (London 1922-58). Vol. IV; 

Stolzel, Brandenburg-Preuszens Rechtsverwal- 

tung und Rechtsverfassung (Berlin, 1888), 8 Stintzing. op, cit., p. 52 et seq. 

Vol. I, “Erster Teil.” 4 Cf. Lotz, op, cit,, p. 58. 
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the highest offices. The usages of the time 
iriLluded the receipt of presents as well as 
fees. 

The Sex/enieenih Century, It is in the 
sevenlecnth century that we can better 
sec the growth of the modern slate exert¬ 
ing its inevitable influence upon the 
civil service. The civil service was the royal 
answer to feudal pretensions and local 
patriotism. As loyalties and services were 
withdrawn from their feudal and local 
possessors, they were transferred to the 
centralized civil service. Broadly, they 
combined almost complete centralization 
with careful, deliberate, and clever or¬ 
ganization of (he various central councils. 
\ central financial and budgetary system, 
a privy council for high politics, and a 
central and supreme judicial court were 
set up. The administrative center of 
gravity was the Exchequer (Hofkarnmer), 
The Exchequers then laid down financial 
policy and drew up financial legislation; 
they were the controlling authority for 
the royal domains, an appreciable source 
of wealth and power in a day when states 
were small. They collei ted the state rev¬ 
enue and administered its debts. They 
fostered handicrafts and trades and mar¬ 
kets, planned tarifis, and were the person¬ 
nel authority. The Exchequer became the 
central point of the economic system, for 
state activity was then not characterized 
as “interference”: it seemed to be the ex¬ 
pected and natural process. T'he Refor¬ 
mation threw further duties upon the 
state: xnz., education and poor-relief. 

THE RISE OF THE PRUSSIAN CIVIL SERVICE 

Prussia now commenced to develop rap¬ 
idly until it became the foremost state in 
Germany, and an example to the rest. Its 
exemplary and brilliant progress was 
largely due to the same kind of accident 
which in France led to deplorable results 
—the accident of birth. Between 1640 and 
late in the eighteenth century—let us say 
until the French Revolution—Pru.s5ia had 
the fortune to be ruled by four kings of 
whom three had administrative genius of 
a high order: these three, the Great Elec¬ 
tor, Frederick William of Brandenburg 


(1640-88), Frederick William I (1713- 
40), and Frederick the Great (1740^6), 
reigned in all for about 110 years. 

The General Course of Dexjelopment. It 
is almost impossible to appraise suffi¬ 
ciently the importance of these years of 
intensely energetic administrative drive. 
This directing force came at just that 
epoch in the life of the state when it was 
most urgently needed: that is, when all 
the spiritual and economic interests of 
men demanded a medium for their re¬ 
alization which the towns, counties, 
duchies, and other small and separatist 
areas of government no longer adequately 
afforded.^ It came at a time, too, when its 
results in terms of administrative organi¬ 
zation were bound to have an influence 
stretching as far as the institutions and 
mind of the nineteenth century. The 
Thirty Years’ War caused tremendous 
material, spiritual, and institutional dam¬ 
age, and it threw upon the survivors the 
burden of reorganization of at least the 
revenue and military system. The state 
was extended in territory and population, 
and thus the number of civil servants 
within a single organization increased. It 
increased, too, because there was ascribed 
a field of activity to the state not again 
equaled till recent years. The sovereignty 
and jus eminens of the princes, which now 
obtained an absolute form and suffered 
decreasing!y from challenge, was linked 
w'ith the positive character of the state. 
A new technique was demanded, for the 
contemporary economic processes and 
morality required promptitude in judg¬ 
ment, honesty and energy in administra¬ 
tion, intellectual equipment of the civil 
servants, and a reform of the old councils 
and chancelleries. The economic-cum-ad- 
ministralive science of cameralism began, 
and it taught the importance of a trained 
civil service. 

Prussia was given a great impetus “to 
strengthen the civil service as the concrete 
means of unity, as the chief organ of state 

6'This is, perhaps, most biillianily descrilied 
in G. von Schinoller's famous essay, *'Das Mer- 
kantilsystem,” in Vmrisse und Unterscichun- 
gen (Leipzig, 1898). 
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unity."" The Great Elector considered 
liic PJivy CoLiiu il and liimseli: as the uni¬ 
fying arid supreme aiuiioiity over all 
affairs of stale. I he character of the Privy 
Council had changed from that of an ad¬ 
visory to an executive organ. Some of the 
chiefs of tfie various departments were 
appointed ineinhers of the Privy Council 
so tliat tficy hi ought spec ial knowledge to 
bear upon tfie discussions and, further, 
knew exactly how far ifieir department 
was (.'died upon to execine the dec isions. 
'1 here was a coniiiiiial process of accumu¬ 
lation of biisiiKss in the fiancls of the state 
and a coiiiiiiual creation of special organs 
to deal with it. 

riic whole country was the better 
brought under tlie control of the central 
authority by the insiiiuiion of the Statt- 
halter, a local regent apj)oiiUed by the 
prince. 'They were non-natives of their 
partic ular prciviiic e. and, being u[)|)ointed 
members oi the Pri\y Counc il at Uerliii, 
th(^y (onsiiinted a bond of iinicm between 
the (enter and the localities, making of 
tlie resolutions of the C^ouncil a local 
reality. 'l*he Stalthaller was important till 
the end of the sc^venicenth cerntury, when 
the opposition of the esi.ttes and the 
provinces to central doininalioii having 
ceased, tlu*y bt;came uiinecessary in their 
crude early fcrrm. Few w’ere natives of the 
district in which they served, ferr in ac¬ 
cordance with the nature of the state of 
the time, not the Ic^asi important cpjality 
(jf a civil sc'rvaiit w’as his impeccable 
loyalty to the central authority. 'Fhc civil 
servant was first the outpost of royal 
power; other qualities were essential, but 
only after this. 

This twofold aim of centralization and 
militarization accompanied another which 
we nowadays describe as paternalism. In 
the actual experience of the Prussian state, 
however, it was found easier to realize the 
aims of the first two. Init not so easy to 
create a civil service w'hich should pro¬ 
duce good fruits from the third. For cen¬ 
tralization and iTiiliiari/ation arc inimical 
to paiernalisin: the former is only rarely 

«G. von Schmollcr, “Dcr Deutsche Bcamten- 
staat in 17 and 18 Jahrhiiiulcrt/' in ibid. 


its appropriate tool, while the latter is 
its competitor and consumes its substance. 
Until the end of the eighteenth century, 
paternalism continued to be a faithful 
expression of the state, along with cen¬ 
tralization and militarization. But the 
tendency was for it to lose its value com¬ 
pared with the others, and centralization 
and militarization hecaine the predomi¬ 
nant characteristics of the Prussian civil 
service. Forms predominated over pur¬ 
pose; command over the substance of com¬ 
mands; hierarchy over colleagueship; dis¬ 
cipline over free creation; routine over 
l(x;al and personal invention; and at the 
end of Frederick the Great's reign, the 
charge of “bureaucracy” begins, not to 
end even in our own day. 

The li ar Commissariat and the Cham¬ 
bers. We have anticipated the results of 
development. Let us retrace our steps. In 
the middle of the seventeenth century, the 
armies were nationalized. Prussia created 
a standing army directly adiniiiisteted by 
the state; and the formerly mercenary of¬ 
ficers, captains, men, ecpiipnient, and so 
on, became socialized. Naturally, the war 
commissars became pcrnianent state ad- 
mini-stiative officials; they had their local 
areas and central department. The gov- 
enmieiit became a recruiter, and since 
money economy w^as yet in a backward 
condition, it had to become a barracks 
and feeding agent. 'Fhc localities were 
directly called upon not merely to pay 
taxes in money, but to supply billets, 
food for men and horses, stabling, arms, 
and clothes. This led to penetrating inter- 
ferem e with the life of the citizens, caused 
iincrferencc with civic administration, 
with guild and market conditions, and not 
lca.si. with the banc of the seventeenth 
century, inns and tippling houses.*^ When 
natural economy gave way to money econ¬ 
omy, the war commissars were brought 
into direct contact with the taxation sys¬ 
tem of the country. From 1680 onwards, 
the war commissars stood in the very front 
and center of public administration. They 
were obliged to take into consideration 
everything that could increase the ca- 

7 Cf. idem., p. 1899. 
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parity of the citizen to pay his contribu¬ 
tion toward the maintenance of the army; 
taxation systems and reforms, the excise 
which would be increased by greater pro¬ 
duction, the general police measures 
which would free the people of material 
and moral defects, and social welfare in¬ 
stitutions like the promotion of good 
agriculture and manufactures. They be¬ 
came tax officials and local police authori¬ 
ties and overcame the independent tax 
officials of the states, so that thencefor¬ 
ward the state predominated in this field 
through its own officials. The central di¬ 
rectory of war was created, the General- 
kriegskommissariat, to exercise control 
and direction over the local commissariats 
—the best-hated branch of administration 
in the state, best hated, that is. by the 
estates and the cities, and Frederick Wil¬ 
liam's testament acknowledged the dilFicul- 
tics of the situation. It was the soul of the 
new state. As one of the ablest of (icrnian 
administrative historians has said. “Prus¬ 
sia was then not a land with an army, but 
an army w'ilh a land/’ » In 1712 the Gen- 
cralkriegskommissariat, which had split 
off from the Privy Council, was reorgan¬ 
ized to cope with its accretion of duties: 
one of its divisions was devoted to taxes 
and excise, another to military affairs, 
and the third to administration and ad¬ 
ministrative jurisdiction. State power and 
civil equality were its pillars. 

Meanwhile, from 1651 onward, the 
financial and economic divisions of the 
former local agents of the central author¬ 
ity, the Amtkammern, were given an in¬ 
dependent status, and connected with a 
central division of the Privy Council. 
These local Kammer, and the central au¬ 
thority supervising them, had a field of 
activity comprising the contemporary 
equivalents of what is now the work of 
the British Treasury, Board of Trade. In¬ 
land Revenue Office, Ministry of Agricul¬ 
ture and Fisheries, and other economic 
administration scattered through the Brit¬ 
ish government departments. 

Both the war commissariats and the 

« Ernst von Meier, Hannovrrsche Verfassiings 
und Verwaltungs/reschichtCt 1680-1866 (Mun- 
chen 1898,1899), Vol. II, p. 409. 


chambers took away from the power of 
the old claimants—the governing bodies 
which represented the kx:al and feudal 
authorities. These authorities had till re¬ 
cently possessed the power to judge the 
competence of the chambers wherever 
they were disputed, but gradually this 
power of judgment was withdrawn, and 
all matters relating to the stahim politi- 
cum et oeconomic'um ■' were transferred to 
the chambers and the commissariats them¬ 
selves. Administrative depariinents had 
arrogated to ihenrselves an cxiensivc field 
of justice. It ^vas secured that the state 
dcpartincnts should decide the limits of 
sovereignly and private law. By a series 
of insiruciions between and 1725. 

chamber or administrative justice was 
set ill the ascendant until the reforms of 
1808; but the extent to which it is main¬ 
tained is still a point of distinction be¬ 
tween Continental and Anglo-Saxon in¬ 
stitutions. Its later development and sig¬ 
nificance is discu.ssed in another chapter 
(Chap. 36). 

Centralization and the Civil Service. 
The centralizatitm of the country pro¬ 
ceeded apace. As in contem})oraiy' Eng¬ 
land, there was no local government sy.s- 
lem in organic connection with the cen¬ 
tral authority: none which, made by the 
central aiithoriiy or evolved from its own 
necessities, bad formed an efficient asso¬ 
ciation with the central government. The 
towns and other great estates ruled them¬ 
selves. Voluntary administrators, called 
Kreisdirektoren, performed the tasks of 
local government in unions of estates, and 
they and their districts became the basis 
of the Elector’s local government arrange¬ 
ments. The establishment of a standing 
army had led to the appointment of state 
commands for these districts, and, natur¬ 
ally, continuous negotiations between 
these and the Kreis authorities took place. 
It was not long before the work of the 
Commissars was transferred to Kreisdirek- 
tors. But instead of being self-elected, they 
now came to be appointed by the Crown, 
and as the office grew in importance and 

»I.0IZ, op. fit., p. 115. 

Cf. Acta liorussica (cflited by O. von Srliniol- 
ler, O. Hintze, ct al.), Vol. Ill, p. 682 ff. 
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required technical knowledge, they gradu¬ 
ally became central professional officers 
under the direction and pay of the cen¬ 
tral authority. Thus a local authority was 
created wliich represented at the same 
time both the central authority and the 
kx;al interests; that authority had come 
into being out of military necessities and 
for more than another century the mili¬ 
tary spirit pervaded its administrative ac¬ 
tivity; that activity naturally became ex¬ 
tended over a very lai|fe number of eco¬ 
nomic and social activities; and it was a 
rural not an urban institution. 

The towns were brought under the 
supervision of the central authority by 
the institution, in 1680 and following 
years, of tax commissioners to whom the 
municipal excise officials were obliged to 
account. At first they were traveling com¬ 
missioners, making their circuits twice a 
year.ii Soon their tasks were increased, 
for, as tax officials, the central authority 
required them to undertake various de¬ 
tective activities, for example, into the 
rate of payment for entry into citizenship, 
or the fees asked for admission into guilds- 
With the assistance of municipal magis¬ 
trates, they became courts of justice in 
cases of tax frauds and insults to tax offi¬ 
cials. They were made the inspectors of 
weights and measures; new taxes upon 
bakers and slaughterers were put under 
their management; and little by little they 
came to supervise the whole field of mu¬ 
nicipal administration, and to control the 
trades—guilds, building, and brewing. 
“By 1722 the Tax Commissioner had prac¬ 
tically become the guardian of the town, 
which lost all independence.” He had 
under his control a host of medical men, 
and lesser offidals like police and bailiffs, 
statisticians, and clerks. Tax collection 
ceased to be his primary business: his vo¬ 
cation became the control and super¬ 
vision of the life of the municipality in 
the name and the interests and under the 
direction of the central authority. He was 
the clearest symbol, as he was the most 

11 Cf. G. von Schmoller, Preuszische Verfas- 
sungs-Verwaltungs und Finanzgexchichte (Ber¬ 
lin, 1921), pp. 151-52. 

^3 Lotz, op, cit,, p. 121. 


character: Germany 

active agent, of the police state, the bu¬ 
reaucratic state on its paternalistic side. 
He combated local simony and nepotism. 
He was not, however, a wheel which 
turned independently of the other cogs 
set in movement by the energetic Hohen- 
zollems—^hc was a member of the war com¬ 
missariats, where he exercised weighty 
authority. He had no judicial authority, 
but the commissariats had, and they 
judged the cases he brought before them. 
The tax commissioner's profession was 
the training ground for the best Prussian 

officials of the eighteenth century, ^3 and 
they brought to their centra] departmen¬ 
tal duties a fund of experience which ex¬ 
plains why the Prussian state, incapable 
constitutionally of being reformed from 
outside or “below”, could at decisive times 
be reformed from within or “above.” 

There was by now, in the first quarter 
of the eighteenth century, a civil service 
large for its time. Posts (nationalized in 
1650), taxes, customs, forests, salts and 
mines administration, the schools and the 
church, in country and town—all de¬ 
manded a laige number of officials, ca¬ 
pable officials, most of whom were re¬ 
cruited from subaltern army officers who 
had finished their service. The wakeful 
vigilance and grim earnestness which en¬ 
abled the Hohenzollems effectively to de¬ 
mand the efficiency and accountability of 
their presidents, ministers, and councilors 
was continued in the relations between 
these and their subordinates in the early 
days, at least, of these institutions, and 
with variations from chief to chief. 

Energy and System, So far only the 
pioneer work had been done, great as 
that was. Men had been chosen for the 
state services of great capacity, occasion¬ 
ally of extraordinary talent, the field ac¬ 
tivity had been plotted out on an ex¬ 
tensive scale, the enemies of the state 
suppressed, and a measure of competence 
and honesty introduced into the civil ser¬ 
vice. The organization, though so far ap¬ 
proaching systematic form, was still loose 
and tentative, the authorities confused and 

IS G. von Schmoller, Deutscher Beamtenstaat, 


p. 500 . 
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overlapping. I'he new ruler added sys¬ 
tem. lonnulaicd the rules of rccniiimeiil 
for liiglier oflitials, purged (l)y no means 
entirely) the service ol tlie dishonest, and 
infused it with a fresh energy. 

'The (jualiiy ol this energy is more im¬ 
portant than the insiiiuiions which were 
treated, but we cannot omit the institu¬ 
tions, because they work upon mind and 
energy, now improving, now spoiling, 
w'hat springs from inward source. 
Schmoller best describes Frederick Wil¬ 
liam's charaiter, and it was this wliich, 
to the extent of the p()ssil)le. recreated the 
character of his oHn ials. He entered upon 
his work witli "niodest. fatherly ec.oiiorny, 
witli Protestant coiiscieiuious uicnality, 
with sol)er rationalistic consideration, hut 
also with the shrewd intensity and force 
of an unbcndahle will.” 

'Fhe institutions energized by this in¬ 
tense spirit were ingeniously planned. In 
all the central departments the “collegi¬ 
ate” firinciple was thoroughly carried 
through, in order to avoid the predomi¬ 
nance of any one man and to secure the 
benefits of collective wi.sdom and continu¬ 
ity of policy. Collective responsibility was 
enjoined. The councils were responsible, 
especially for accounts and for the probity 
and competence of their subaltern offi¬ 
cials. The councilors were expected to 
create the means of narrowly watching all 
those at work in their department, and 
they were to make use of “spies” to inform 
themselves. Yet they were to examine with 
care the reports made by the spies lest 
the reports did an injustice to their sub¬ 
jects. Even the king himself had spies all 
over the country tC3 report upon the con¬ 
duct of ministers and officials. 

Various instructions settled exactly the 
hours of work, procedure, and official 
secrecy. Employment outside the official 
service was prohibited, the acceptance of 
presents w'as prohibited, excise officials 
were forbidden to buy confiscated goods, 
and from those who handled money a 
guarantee was required. The officials who 
came into direct contact with the public 
were ordered to be polite, and the insult¬ 


ing of nicrchaiiis was punished with a fine 
for the first ofleiKt* and with imprison¬ 
ment for iJie second. Tlie tax coininission- 
ei's were oideted lo kee]) personal records 
of the local officials. Residence in the 
neighljorhood ol the work was exacted, 
and the conditions of leave were ligitlly 
ic^gulated. For breaches of the regulations 
there was a series of heavy fines, which 
were imposed. A Spartan (piality was in- 
inidui ed into ihc service. Pei feet aa.onius 
wcie cx})e(ied. and eN]>eiKliiiirc beyond 
the budgei was iharged against the olli- 
cial. J lie king now undertook tfie exam¬ 
ination of estimates, and each was obliged 
to receive an assent. Along with these 
sources of inioniiation ahoul the nature 
of his state, the ruler had regular reports 
at various limes of the year from the vari¬ 
ous central and provincial authorities. 
The royal example ofieraied downwards 
through all grades of tiie service, and the 
spirit of strict .sufiordination, the forcible 
exaction of the last ounce of duty from 
those who were obliged to render it, be¬ 
came part ami parrel of every member 
of the administration. Direct explosions 
of the royal wrath were feared, and there 
yawned always the gulf of delation by col- 
league-spies. The king’s example com¬ 
pelled imitation even to the fariJicst cor¬ 
ner of the kingdom. 

ProxnsioJis for Cwil-Sennre Rrrruit- 
merit. In this reign the first formal rules of 
recruitment were established; and, fun¬ 
damentally. they have ruled the German 
state ever since.^-’ Already in 1700 writ¬ 
ten and oral examinations had been pre¬ 
scribed for military judges and judicial 
councilors. By the juclicial order of June, 
1713, it was laid down that no subor¬ 
dinate judge was to be appointed and no 
advocate was to practice without passing 
the examination prescribed by the slate. 
If there were several competitors for 
posts, the best candidates were to be ac¬ 
cepted in order of merit. Soon after this 
the Protonolarien, the highest clerical of¬ 
ficers and the secretaries of the law courts, 
were required to pass a written examina¬ 
tion before appointment. All this, of 


IB Cf. Acta Borussica, Vol. I, passim, 
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fouKsf. presupposed a thorough legal 
tiainiiig at a university, and in such 

a training was expressly required, and at a 
native univeisiiy. the University of Halle, 
ahoiit wliitli we shall have something fur¬ 
ther to say a little later (p. 733). Aspirants 
to the sei vite could be allowed to partic¬ 
ipate in the procedure of the courts, but 
without a vote, before taking their state 
exainination. I'hus liegan the system still 
adhered to in Geniiany of the Gerichtsre- 
ferendar: the aspirant to the judicial ser¬ 
vice, who takes his university exainination, 
and is known as a Rrjerendar while he 
undergoes a period of preparatory service, 
alter which he takes the final state exam¬ 
ination to become an Assessor, the first 
rung of the judicial service. In 17547, a 
minimum of legal knowledge was pre¬ 
scribed for all other oflicials, in whatever 
departments or institutions, who partic¬ 
ipated in the administration of justice. 
This affected the relationship between 
noble and ciii/en, to the general advan¬ 
tage of the latter, since even those who 
took pan in the administration of justice 
in virtue oi feudal survivals were now 
oldigcd to acquire their university diplo¬ 
mas. 

'Fhe rules of recruitinent for the higher 
ailministrative service, wtfc not prescribed 
until later. And it should be specially no¬ 
ticed that these differed materially from 
tliose applicable to the judicial service. 
Experience was at first considered a better 
preparation than any formal training that 
could be invented, fc^r general administra¬ 
tive work. Apparently, this, which occu¬ 
pied itself directly with promoting the 
economic welfare of the country, was the 
king's favorite branch, for upon being 
asked by the general directcjry in 1723 
whether a place could not be found for 
the son of a deceased chancellor, he an¬ 
swered: “Examine him to see whether he 
has sense and a good head; if he has, let 
him be employed in the Kurmark War- 
and-Domain Chamber; if, however, he is 
a fat-headed devil, make him a member 
of the Supreme Court of Cleves, he's good 
enough for that." Yet considerations of 

18 Ernst von Meier, Franzosische Einfiusst auf 
(lie SlaatS’ und Rechlsentwickelung Freus- 


efficiency soon found tJieir expression in a 
genuine though rough-and-ready pro¬ 
cedure. The Instruction (of December 20, 
1727) establishing the Generaldirektorium 
contained the general staiemeiit of quali¬ 
fications; the presidents of the commis¬ 
sariats and chambers should have the .same 
qualities as members of the general direc¬ 
tory: 

clever men as could be found anywhere. Evan¬ 
gelical. Rerorinist or Lutheran by religion, 
faithful and honest, with intelligent vision, 
possessing sound information about commerce, 
manutactiires, and other cognate subjects, but 
also able witli the pen: above all, they must 
be native siif)jects, but a foreigner of extraor¬ 
dinary ability can be suggested; they must he 
persons who are capable of unyihing for which 
one w'Lshes to use llieni. 

It was expected that the candidates 
should have taken couises at Halle, Erank- 
furt, or Ronigsbeig in cameralism—that 
is, in administrative sc:iciice—and in agri¬ 
culture and forestry. 'I'he university di¬ 
ploma was a prerequisite, ordinarily, to 
office. Yomig men were brought into the 
service after such a preparation and were 
then employed, without pay, in the de¬ 
partments, so that they might acquire 
practical experience of adininisiraiion be¬ 
fore they were given a permanent situa¬ 
tion. 

Here, in these university candidates, we 
see the lineal ancestors of the modern 
Rcgierung.sreferendar: the government or 
administrative aspirant, then called Aus 
kultator. In 1748 the qualities and studies 
of the candidates for government service 
as Auskuliator were laid down in an in¬ 
struction: 

They must have occupied for at least one year 
siicii a position as would have given them the 
opportunity to obtain a knowledge of agricul¬ 
ture, cattle breeding, brewing and brandy 
manufacture, as well as trading accounts and 
extracts, as well as the surveys and valuations; 
during the winter they should learn something 
of administrative policy in the neighboring 
towns, and finally, they should make a record 
of what they thus learnt. 

sens im XIX Jahrhundert (Leipzic, 1908), Vol. 
lip p. 65. 
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The slate did not leave to chance the 
creation of the requisite faculties in the 
universities, but in 1727, Frederick Wil¬ 
liam established a professorship of camer¬ 
alism at Halle and Frankfurt to teach “the 
principles of agriculture and police, also 
the institution of surveys of ofriccs and 
estates, and also the efficient administra¬ 
tion and government of towns.'* 

It is convenient not to break off here, 
but to pursue this history of recruitment 
to the final point it reached before the 
storm of the French Revolution and the 
period of the great reformer at the turn 
of the eighteenth century. Theory 
marched with practice, and the specifically 
German contribution to economic and 
political science of the eighteenth century 
occupied itself continually with the prob¬ 
lems of the formation of a satisfactory 
civil service.*^ For example, (iasser, first 
professor of eccjnomics at Halle, shows 
clearly how insistent were the royal de¬ 
sires to change the basis of admission into 
the service from legal training to a more 
general education. The lawyer is too in¬ 
volved in pedantry and tricks.’« Ziricke 
pointed out the need for a broad educa¬ 
tion in all the sciences appropriate to the 
state’s task: namely, “to improve and per¬ 
fect all that constitutes the temporal weal 
of its members.” Jusli,®® himself in the 
Prussian service of mines for some time, 
emphasizes the importance of cameralia 
or Staats 7 virts( haft: that is, the w'hole com¬ 
plex of adniinistrative-c’M 7 /i-econoTiiic>cum- 
planning-science taught at Halle Univer¬ 
sity. The Slate may be compared to a ma¬ 
chine; hence all its parts—that is, the offi- 

G. Marchet, Studien iiher die Entwickelung 
der Verumltungslehre in Deutschland von dcr 
Zweiten Hdlfte des ly his Zum Ende des j8 
Jahrhunderts (Munich, 1885), and A. Small, 
The Cameralists, (Chicago, 1909). 

18 Small, op. cit., p. 810. Gasser said: “His 
Majesty the King of Prussia resolved to estab¬ 
lish Professores Oecofwmicae at the universi¬ 
ties of Halle and Frankfurt, who should teach 
the students the principles of agriculture, 
policy, and also the establishment of budgets 
of offices and estates, and, further, the proper 
administration and govcinincnt of towns." 

10 Ibid,, p. 228. 

>0 Ibid., g, 294 If. 


cials—must be appropriately recruited 
and managed to its purpose.'-®* 

The examination system was rounded 
off principally by rules laid down in 1748 
and 1770. A candidale for the higher gov¬ 
ernment service must have had a good 
academic record. Upon application to the 
government, he was first given a written 
examination by a yjarticular department, 
and then followed an oral examination 
before the Chamber Iixainination Com- 
mi.ssion. I he one years experience in a 
local department in acfordame with the 
rules we previously desciihecl was re¬ 
quired, in addititm to the academic prep¬ 
aration upon which the examination was 
based. Fhe coininission reported to the 
department, the latter to the general 
directory. The second and final examina¬ 
tion was taken with permission of the 
department, no period between tlic first 
and second being presnibed. It consisted 
of a written part, in which tliere were 
papers in jiiri.spriidence and in adriiinis- 
iraiive science {polizei) and in the survey 
and valuation of an estate, and an oral 
part, which could rainily over all branches 
of nnaiice, natural law, and other sub¬ 
jects contiguous to tlie science of public 
finance. Some of the recoid-s relating to 
these oral examinations are extant and 
show with what comprehension and thor¬ 
oughness the examiners executed their 
work, if not their victims.22 

The Civil Service a Profession. What 
now% we may ask, was the essence of this 
development? The adniinisiraiion of the 
state had been professionalized: that is 
to say, it now depended upon a body of 
men permanently employed uyK)n special 
work, their activities being uniquely at 
the service of the slate and being pur- 
posively regulated and disciplined to ac¬ 
complish its specific eiufs. A system of edu¬ 
cational preparation had been established 
the like of which no other state demanded 
until the lapse of more than another 

21 J. H. G. Justi, Gesammelte Polilische und 
Finanzschrtften, etc. (Copenhagen and Lcip- 
zic, 1761), Vol. I, p. 8. 

22 Cf. Ernst von Meier, Die Reform der Ver- 
waltungsorganisation (Leipzic, 1881), pp. 50- 
54 - 
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teiitiin-. and in its composition there was 
s(;t.icu*d the most approjJiiiHe training 
iiuaginal)Ic for the cighietMith-century 
.srai.e, hy no incaris without lessons for 
our own day: for it required a knowledge 
of real as well as of written things, and 
both kinds of knowledge appertained to 
the actual instilutions by vvhicli men earn 
their living and pursue their social des¬ 
tiny. A resolute, impartial, energetic, and 
honest spirit had been biearhed into ihe 
service, and it became, side by side with 
the military career, the vocation par ext cl 
lenre of the most ambitious young men. 
Henceforward, the civil service became a 
career to which many families, generation 
after generation, contributed their talent, 
and it was a deliherate purpose of Freder¬ 
ick the Great’s to draw into the civil ser¬ 
vice successive generations of the same 
family to cieatc the proper mentality of 
servants of the .state. 1 he noble received a 
certain preference, but less under Fred¬ 
erick William than under Frederick the 
(ireal, and even then only if the mini¬ 
mum regulations had been rnet.^s 
'Fhe Slate iiad been almost altogether 
centrali/ed: it performed an enormous 
range of duties. Any central survey of 
policy was left to the cabinet, the king’s 
immediate entourage of trusted advisers, 
liic political testaments of Frederick the 
Great, as well as his actual manner of 
government, show clearly how the reins 
w'ere all brought into the cabinet and 
thence to the Crown.2* 

A well-conducted Government must have sys¬ 
tem as well-knit as any system of philosophy; 
all measures taken must he well considered, 
and finances, policy and the aiiiiy must move 
together towards the same purpose which is 
the strengthening of the State and erf its power. 
Now, a system cannot emanate except from 
one mind; thcielorc it must issue from that of 
the King. . . More vividly affccicxl by what 
he thinks, than by the thoughts of others, he 
will follow his plans with the fire necessary to 
make them succeed; and his pride which at- 


-s Ernst von Meier, Franzdsische Einfiihse etc., 
Vol. II, p. 58. 

Die politischen Testament e Fried rich's des 
Grossen, edition of Professor Gustav lletthold 
Volz (Beilin, 1920), pp. 37, 77, etc. 
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tracts his interest to the work will become use 
ful to the country . . . Sovereigns of the first 
kind (who themselves rule) are like the srjuls 
of thcii State... They have, like C;od (who uses 
a mind superior to that of men in order to 
operate upon their wills), penetrating and in¬ 
dustrious minds, to execute their plans and to 
fulfil in detail that which they have projected 
ill the large; their ministers are properly in- 
.sti umeiits in the hands of a wise and clever 
niasLci .-f* 

For nothing had Frederick the Great 
more contempt than the French practice 
of a weak king and mutually independeni 
and hostile central depariineiits.^c 

DECtJNE AFTER FREDERICK THE GRFAT 

This might have proved lor a century or 
more to be an eilicient system of govern- 
nieiil. liui already there were two features 
that iiiighi easily become defects: ilic ser¬ 
vice was niilitari/.ed, ami one personality, 
the king's, overshadowx'd all the rest. 

Militarization. The service was rnili- 
tari/ed by Draconian discipline and by 
the rigidity of its classes. The subaltern 
ranks of the service were intentionally 
filled with those who held subordinate 
posts in the army. From these officials the 
king required “enihusiasin, regularity 
and punctuality, and uncotiditional 
obedience to directions and official regu¬ 
lations.” The frequency of war caused 
occasional surpluses of men in the inter¬ 
vals of peace, and the jobs in the local 
services of the central authority were al¬ 
most entirely made over to the miltary 
candidates. 1 his service was on the whole 
subordinate to the first purpose of the 
state—the extension of its dominions. 
Infused wdth military spirit and dedicated 
to military ends, it was quite natural that 
under Frederick William and Frederick 
the Great, its paramount purpose should 
spoil the instrument for any other ob¬ 
jects perhaps more desired by the popu¬ 
lation. the true interests of which w'ere 
welfare rather than international glory. 


The AnTi-Machiavel, published by Jean van 
Diven (Hague eclilion, 1741). p. 27(1. 
a*’ laid., p. 37. 

27 Lot/, op. cit., p. 159. 
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One personality overshadowed and 
drove all the rest! The Prussian state be¬ 
fore 1740 had been compared to a great 
school and the king to a headmaster.^® 
What should happen when the task grew 
too big. or w'hcn external pressure took 
the mind of the genius away from domestic 
affairs? It was inevitable, if that should 
hap)>en and civilization produced these 
conditions, that the wheels would con¬ 
tinue to turn for a limited time, and then 
require adjustment, not to another great 
man and many “average” subordinates, 
but to “average” men only. 

The Polizei-Staat, What was radically 
at fault with the apparatus as a form 
was its dependence upon an impulse from 
above and within, and upon its own 
strength and knowledge. It would have 
been extraordinary for kings w’ho called 
themselves the “first servant of the State” 
to serv'e on any other terms but their 
own, or to admit the superiority of any¬ 
body else's wisdom. They could not ad¬ 
mit either the wisdom or the right of the 
people to deiennine the main lines of 
policy. Political theory as yet opposed 
.such a held oi liberty, and the adminis¬ 
trative science ol cameralism did not pro¬ 
vide ior the participation of the admin¬ 
istered. All roads led to what is now 
called the Polizei-Staat. We have already 
explained that Polizei in seventeenth- and 
eighteenth-century administrative and 
political science did not mean the mere 
maintenance of the peace. Its connection 
with constabulary was inappreciable. It 
comprised almost all that we know today 
as the administration of economic and 
social institutions. Mayer, the German 
constitutional lawyer, dehnes it shortly: 
“Police: that which gives the whole its 
distinctive mark, and becomes a compre¬ 
hensive and systematic working-up of the 
human material available in order to lead 
it towards a great goal.” Its outlines were: 
strict obedience of the subjects to the 
king, who was the first servant of the 
state; the legal omnipotence of the royal 
will; a civil service which was the expres- 

28 Schmoller, in Preussische Jahrhurher (Ber¬ 
lin). Vol. 26. p. 552. 


sion of this will; and in practice, the enor¬ 
mous range of the state’s power. 

T oward the lime of the French Revolu¬ 
tion, the system no longer operated with 
the effectiveness of a generation earlier. 
Cameralism and mcrcaTUilism—it is pos¬ 
sible even to talk of slate socialism—had 
led it into a range of activities which 
could be successful only by decentraliza¬ 
tion and popular ccK>peraiion: the mili¬ 
tary spirit bad overcome that of social 
service, and strictly disciplined hier¬ 
archies ramifying through a large country 
were mentally too inflexible to invent the 
necessary devices to vanquish routine. 
The service was obedient but Jacked that 
personal interest in the result whicli i.s the 
salt of industry. The singlc-hcaclecl genius 
had departed and nniltipie-headed Demos 
WMS not yet called upon to propel the 
machine or renew its defective parts. 
WTiilc Frederick William bad been the 
personal president of the general direc¬ 
tory, Frederick the Great and his cabinet 
now directed activities by memoranda, 
and the central departments increased in 
number. When Frederick the Great died, 
the directory had lost its cohesion and the 
cabinet its ciriving force. But, says one of 
the greatest authorities: 

this police-power operated grimly and un¬ 
mercifully; with an impulse of eudamonistic 
and .social welfare it threatened to annihilate 
the definite private .sphere of individual free¬ 
dom. It threatened, as Totquevillc said, to 
change society into a prison or a barracks. 
In an Administrative Order of Baden in 1766 
the following appeared: “Our Royal Adminis¬ 
trative Council is the natural guardian of our 
subjects. It is its duty to lead our subjects from 
error and .show them the right path; to teach 
them even against their will how to manage 
their own dome.stic affairs.” Were this stand¬ 
point accepted, then ultimately one would be 
obliged to place a State official by the side of 
each citizen for life. 

The Revolutionary Age. There now 
took concrete and institutional form those 
conceptions of social relationships and 
government which were proclaimed by the 
pioneers of the French Revolution. The 
Physiocrats and Adam Smith powerfully 
challenged the economic assumptions of 
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Coihcrtism and cameralism, and they 
roLiJd be m* less explosive of the political 
institutions which embodied them. In 
Kant and his colleague Kraus,-® at the 
lliiivcrsiiy of Kbnigsberg. a stimulus was 
given to political and economic individu¬ 
alism and to the reign ol law in which 
each individual should be regarded as an 
end and not as a means. T he enlightened 
despotism of Frederick the Great and 
Christian Wolff were discredited by these 
new prophets, and those wdio sat at their 
feet in 1780 and the following decade 
were the foremost officials toward 1800. 
If the startling ideas and events of these 
years madt* immediately lu) great inroads 
upon the institutions, they did upon the 
mind, of Germany, and yet only as a 
"revolution from above." I he influences 
of laisse/ faire and deiiuicratic theory were 
effective in Germany only upon a portion 
of the bureaucracy, and, further, upon 
the philosophers. It is fair to say that 
phih)sophy was affected more than the 
men with practical power. The fact was 
that monarchical ideas were strong be¬ 
cause the monarchy had not been in¬ 
efficient, and it had deadened the people 
with military discipline and conserved the 
economic and social privileges of a landed 
nobility.*’® 

The centralized military and police state 
held together until Napoleon smashed it. 
Only its desperate need caused King Fred¬ 
erick William III to invest supreme au¬ 
thority in Stein, the only man wdio was 
able to conceive, if not realize, the essen¬ 
tial reforms. It was not Stein alone who 
conceived the reforms, settled their prin¬ 
ciples, or worked out their details. He vzas 
encouraged and helped by colleagues and 
subordinates of equal genius in their own 
spheres: von Schon, Hardcnberg, Scharn- 

ZiLSee Ch. J. Kr:ms, Stantswirtsrhnft, 5 voKs. 
(Konigsherg, 1808-11). 

3 ® G. P. GcKich’s Germany and the French Rev 
olution (London, 1920) amply shows this. 
Those who have worked on the firstdiaml 
materials of Gooch’s hook cannot fail to hear 
tribute to its conscientious and able scholar¬ 
ship. 

Cf. for another survey of the eightcmih- 
century Prussian hurcaiicracv. W. L. Dorn, 
‘T'he Prussian Bureaucracy in the Eighteenth 
Century," Political Science Quarterly, 1931. 
1932. pp. 75 ff-. 40.S ff*. 259 ff- " 


hurst, Gneisenau, V'incke, and the two 
brothers Schroitcr and oiliers. But he was 
possessed by the passionate desire for his 
end, the capacity for sustained endeavor, 
and the flaming but controllable impa¬ 
tience, in the degree of intensity which 
convinces the doubtful and overcomes 
the obdurate. This spirit, aflame and in¬ 
vincible, was conducted by a mind and 
character formed and tempered by af¬ 
fairs. Experience as a Prussian official for 
nearly a quarter of a century had taught 
him the nature of the Prussian bureauc¬ 
racy; and to him, that nature was synony¬ 
mous with ossified weakness. 

Stein’s criticisms were directed against 
both the form and the spirit of the admin¬ 
istration. He looked to reforms in the di¬ 
rection of decentralization and the popu¬ 
lar consultation, and a rearrangement of 
central machinery. As regards the latter 
he suggested, in order to overcome the 
growing gulf between the special depart¬ 
ments and the lack of unified djection, 
that in place of the cabinet (which though 
atrophied allowed of illicit influence 
upon the Crowm) there should be a coun¬ 
cil of heads of departments who would be 
relieved of concern for details, and would 
direct and super\'ise the execution of the 
general policy of the country only. In this 
system tfic king was to receive advice 
only from the.se ministers, and to com¬ 
mand through them only. This would 
limit personal government and, at least, 
w^eaken the influence of territorial differ¬ 
ences which had hitherto been empha¬ 
sized owing to the division of depart¬ 
ments upon a provincial basis. A single 
treasury was to take the place of the 
numerous treasures. Over and above the 
suggested ministry there should be a 
Council of State (Staatsrat) to exercise an 
even more general and common directive 
influence upon the various departments 
of government: to give advice on new 
legislation, to discuss questions affecting 
all or many departments. It was to be 
composed of the princes, ministers, high 
officials, and others appointed by the king. 
This Council, who.se uses seem to the 
critic to be an unnecessary addition to 
the ministry, never came into existence. 
We have already used the term "Min- 
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isier/' It was Stein’s projcti to abolish 
the “board” or “collegiate” system, and 
lo have a single head lor each depart¬ 
ment. These heads in council, under the 
permanent presidency of the king, would 
have had many points of resemblance to 
the early cabinet system in England, but 
since Frederick William 111 preferred one 
minister to act as intennediary between 
him and the others, a cabinet system 
could hardly be said to have come into 
existence: instead, one minister became 
j)redoTninant and this gave rise to the 
modern Cierman chancellorship and 
Prussian minister-presidency which still 
strongly retain and reveal their embi^o- 
logical features.'^^ 

The provincial authorities were to be 
reoiganized so that each branch thereof 
c(»nes])oiided in extent of administra¬ 
tion wiili a special central department; 
and it was suggested that all aflairs which 
could be left to the independent loc:al 
execution by these provincial aiilhoritics 
ought to be. A large reorganization of 
the local agencies of the central author¬ 
ity should then follow. 

It is at this point that Stein utters those 
opinions about Prussian administration 
which most concern us.'^" His criticism of 
the bureaucracy was sharp: 

We arc governed by pnirf, honk-learned, dis¬ 
interested, propertxless bureaiu rats; that will 
suffice so long as it suffices. 'I'hese four words 
contain the character of our and similar spirit¬ 
less goveinniemal mMclnne.s; paid, therefore 
they strive after mainicnante and increase of 
their numbers and salaries: booh-teamed, that 
is, they live in the printed, not the real world; 
without interests, since they arc related to no 
class of tlic citizens of any consequcnre in the 
State, they arc a class for themselves—the cler- 
ical-castc; propertyless, that is, iiiiafTected by 
any changes in property. It may rain, or the 
sun may shine, taxes may rise or fall, ancient 
lights may be violated or left intact, the olfi- 
cials do not care. T’hcy receive their salary 
from the Stale Treasury and write, write in 
quiet cornet's, in their departments, within 
specially-biiiU locked doors, continually, un¬ 
noticed, unpraised. And then again they edu¬ 
cate their children for equally useful Statc- 
rnacliines.—One machine (the rnilifary) fell on 
October 14th. iSofj. Perhaps the writing- 

81 Cf. Chap. 25 on the (lermaii cabinet system, 
32 From the Nas.saii Meinoiandum. 


machine will have its 141!) October! 1 here is 
the ruin of oiir dear Fatlicrhnicl: hurcaucratic 
power and ifie nullity of our citize?is! 

I he civil service Jacked life, inventive 
power, ability to serve tlie needs of the 
.population, cnterjirise: impotence had 
overcome it and it was out of touch with 
the life which surrounded it. 

The Bureaucracy in the Nineteenth 
Century. Judgments of that kind con¬ 
tinued to be passed upon the civil service 
throughout the course of the nineteenth 
century. What is exiraoiclinai>. Ikiwcact, 
is that the rest of the world somehow 
formed the. belief that this civil service 
w'as the ablest in tin* world: and in fad, 
it did some first-class work. Even while 
Stein was writing in retirement, it carried 
cnit. under Hardenbeig's ch.mcelknship, 
many fat-reaciiing reiorms, and it ccrii- 
timied to do so until after the middle of 
tlic iiincteenlli ecniiiiy, without, the co- 
opc^iation of a repiesenl.itivc asscrinbly. 

by 1800, a reform should have been 
made of the educational preparation for 
the civil service to eorrespond with the 
tasks set l)y an age neiv to (iermany. It is 
material, therefore, to review the type 
of criticism passed njion the ethos and 
the mentality of the st‘rvite. (We later— 
Chapter —procc^ed to a study of rc- 
cruiLineni in the nineteenth and twen¬ 
tieth centuries.) 

In i 8.|4 there apficared at Hamburg a 
small book entitled Bureaurracy and Offi- 
cialdorn in GerrnaJiy.^'^ The author at- 
icinpis to show how' enormous is the size 
of the service, an exercise which earlier 
and later generations have all enjoyed. 
He arrives at a total of 700,000.and 
says: “These 700,000 yrroinotc the wel¬ 
fare of the subjects, secure their life and 
property, administer education and in- 

Bureaukrnlie und Itearnlentutn in Deutsch¬ 
land, /. Preuszen (Hamburg, Hollrii.inn and 
Canute, 1844), p. 72. The autboi ’s name d(»es 
not appear, and tlie book pinporis to be a 
translation from the English of a I.orcr.s 
stew'ard who was in Gcrrmany for nc^atlv ten 
years. Rut the book is wriiton with so much 
animus, such a bitter hatred of the biireaiir 
racy that it is doubtful whctlic.*r an Eiiglisb- 
rian would have been so iiiteresicd in Gc’rman 
aflairs. 

si'I hey include the judicial authorities, the 
teachers, and the clergy. 
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ORIGINS AND GENERAL 

zdxU in 
, losier, 
execute. 

The scivicc hud liccoinc a caste, siin- 
dertd from the rrst of society, in particu¬ 
lar owint* to the striiiReiuy of ollicial 
secrecy, which undiiiy prcicnted civil 
.seivanls from discussing; aifairs with the 
public whether otalJy or throuj;h the 
press. Our aiionyiiious writer reinaiks that 
"it is a curious contrast tliat the first 
Protestant Siatt* of the Ciontineiu uses, as 
the basis ol its administration, a piinci])lc 
wliicli is the strongest |)illar ol Tltra- 
nionisin.” (Not so curious or surprising, 
as w'e sJiall see when we arrive at the end 
of our discussion of modern administra¬ 
tion, Chap, ^.j). 

Like the Catholic Church, the civil 
servi(.:e tolerates no deviation from the 
faith, not the slightest, lest one change 
produce a greater. Fearful of losing its 
powet. it does not accommcjdaie itself to 
progress. 

I'he spirit of Prussian adiiiinisiralion is in 
many respects in cliriM contradiction to the 
spirit of the 1 ‘russiaii State, that is, the Prus- 
.sian (.ioveiiiiiieiit, and should ilte C.oveininerit 
desire to he never so hheial, the Adrninisiia- 
[iori ivill maiiitaiti the ojjposite icndemy as 
lonj; as it can. Tlie coiitr;ulictoiy elements arc, 
on the one side, the spiiit ol the Relorniaiion 
Slate, on the oiiier, oigaiii/aiioii ac cot ding to 
the military State. 'I he foimer is the ally of 
popular activity, the latter the leMirl ol reat- 
tionary adiiiiiiisiralive activity. Ihireaiuiacy 
can a.s well he compaied with the miiitaiy sys¬ 
tem as with a hierarchy, and is olten com¬ 
pared with it. The llnee arc |jarallels: military, 
hierarchy, biireaiKraev: all test upon llic 
divine right of des|)olLsiii. which wills no ex 
ception, no leniency, n<i jntigress, Ijiit only 
blind devotion and the eternally iiiuhangc- 
able acknowledgment of its inlallihilitv. 'I'he 
three maintain ihein.selves hy unconditional 
ohedience; the means by which oliedieiue is 
maintained is fear; and this is maintained hy 
dependence. The dependence of Prussian (-ivil 
Servants is rigitlly sectiicd by two tievices: 
secret reports anti the siiict mainienaiite of 
oflictal secrecy. The lormer reminds tillitials 
every moment of then snpcnois; the latter 
of the oflice.ao 


sirurtion. judge cvilducrs. and ( 
sped, supt'r-diit, control, detree 
journnii/e. chow over, insinuate, 
remit everythiiif;. and so on/' 


character: Germany 

The result is a machine directed against 
the people, at least, when the people’s 
will is something other than the will of 
the civil service. Wiihin itself the organ 
izution receives its direction and energy 
from .suspicious severity, and the control 
of detail by superiors, not from trust of 
the freely exercised discretion of sub¬ 
ordinates. The moral strength of the offi¬ 
cials is not evoked; and wdth all its me¬ 
chanical accuracy the administration lacks 
a spirit of honor. 

'There are many other opinions of in¬ 
terest in this brochure, but the chief siib- 
siance has been given and it show's, wc 
tliink, where the faith of the Prus-sian 
civil servite was considered to lie in the 
decade to 1814. A year afterwards 

this criticism was supported by a book 
called The Pm^siati Bureaurrary/^ Its 
temper is similar to that w'hich we have 
just described, but it surveys the field with 
a more level and composed demeanor. It 
is antipathetic to tlie civil service because 
that service is not direcied and controlled 
l)y the people, and the author deems that 
from this fact How a number of evils, chief 
of which, summarily described, are bu- 
reamracy in the service and the political 
nonentity of tlie citizens. Since 1815. in 
fact, the civil service had been the instru¬ 
ment of ojiprcssion of liberalism, and it is 
not surprising to find here as clscwdiere 
jiidgnieni centered not upon any exami¬ 
nation of the technical clficicncy of the 
civil sc?rvire in its admitted purposes, but 
upon the political complexion of the 
critic. Were the writer convinced of the 
value of an absolute, antiliberal state, 
then the civil service seemed to him a 
splendid instninient; but w'ere he in the 
ranks of those who (like IJbrne and Heine) 
ftnight for a liberal constitution, then the 
civil .service w'as at once dubbed a “bu- 
leaiicracy” and reproached with showing 
all the worst features inherent in such a 
govenimental system. The author whose 
W'ork w'C are now discussing confesses this 
ptiwer of the point of view over the judg- 
iiu*ni, lor he says: 

?■= Kail Hrin/en, Die pmiszisrhc Jtuirankintie 
(Daimstadt, 1H45). 

37 p. 71. 
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It is one of the chief purposes of this book 
tf) show, by an appeal to facts, that the Ad- 
niinisiiation in Prussia is in no way quali¬ 
fied to be a subsliluic for the Constiuaion. 
tiiat much more, it is the Administration 
which makes a Constitution most urgently 
net cssary, together with the freedom of the 
Press and every kind of publicity belonging 
thereto. 

It is from this level that the author 
surveys and describes his field. Another 
critic says that it is not the organization 
ihat makes a civil service bureatuTatic, 
but the spirit tliat moves the organization. 

Hy bureaucracy we here naturally mean not 
the form, but the spirit, nor the body, but 
the soul. VVe mean what has generally come 
to he denoted as bureaucracy: the surplusage 
of otiicials and their activity, itic abuses and 
evils of officials and departmental authority. 
'Flic woid biiieauciacy is invective, which 
we cannot propei ly translate into our niothcr- 
longuc any moie than wc translate such words 
as despotism, canaille, etc. 

This bureaucracy directly issues from 
Prussian absolutism. For absolutism is to 
be maintained only by centralization and 
a military and civil army. .Although such 
absolutism came to pass under previous 
rulers, bureaucracy originated only when 
the head of the slate lacked energy and 
benevolence. 

In such a system it was bound to hap¬ 
pen that the civil service felt its signifi¬ 
cance and status to be bound up with 
opposition to the people. It was forced 
by the situation in which it was placed— 
as defender of absoluti.sm against the de¬ 
mand for representative government—to 
make its primary purpose consist of its 
own continued being and activity. It 
could not criticize its own composition 
and seek to remedy its defects or invig¬ 
orate its spirit, nor could it tolerate criti¬ 
cism from without. Benevolent in inten¬ 
tion, in manner it could not but be 
oppressive. “In England orders were 
given by the ministers who acted on be¬ 
half of the people; in Prussia orders were 
given by the civil service not only to 
themselves but to the people." The rela¬ 
tionship between civil serv'ant and the 
public may be epitomized in the words of 
the author as: “The limited vision, the 


pedantry, the dark ignorance, inhumanity 
and arrogance” of the ofncial, and the 
lack of remedy of the public. 

This continued until the recent past to 
be a characteristic oX the German civil 
services, not merely the Prussian, and 
history quite clearly shows that the reason 
of it is the lack of parliamentary institu¬ 
tions, or, perhaps it would be truer to 
say, the parliamentary state of mind. 
While that slate of mind lacked force, 
absolutism prevailed, and every civil serv¬ 
ant w'as bound to be actuated by the 
intentions-—b(“nev(»lent, offensive, and 
defensive—of the master spirit. 

The relationsliij> between .superior and 
subordinate is analyzed witli much acute¬ 
ness of mind and is evidently ffuinded on 
experience. On tlie one side theie is the 
lust for power and dominion, with their 
cognate qualities and behavior, and on 
the other side, cringing servility, syco¬ 
phancy. and those habits which men de¬ 
velop to propitiate the objects of their 
fears, and, further, the necessary degen¬ 
eration of all qualities of initiative and 
independent creativeness in the official. 

The secret reports constitute a vital 
element of the German civil service: an 
indispetisable incentive to produce the 
character approximate to the times before 
the advent of democratic control. The 
system ihrew^ the civil servant entirely 
under the domination of his superior. 
Until the constitution of 1919, these 
reports could not be inspected by the 
person reported upon, and though, be¬ 
tween 1845, wdien this account was writ¬ 
ten, and 1919. a disciplinary procedure 
was established which went far to abolish 
the arbitrary, the civil servant could 
never know what sort of a storm was 
brewing which might one day unexpect¬ 
edly burst upon him. The moral atmos¬ 
phere of the departments was charged 
wiih mistrust, espionage, fawning humil¬ 
ity, and minor treachery. The compelling 
proof of political importance is inclusion 
in the constitution: and the right to in¬ 
spect these reports was included in the 
constitution of igig. 

Survey. Before we can pass to a consid¬ 
eration of the German civil service dur¬ 
ing the period from 1850 or thereabouts 


L7391 


48 



ORrGINS AND GF.NF.RAL CHARACTER: GERMANY 


to the present (vvhith we shall do in 
Chapter ^ji). Jet ns suiv<*y the position so 
far reatljcd- Prussia (and with some varia¬ 
tion the other CJermanit states) was gov¬ 
erned in the middle of the nineteenth 
teniury l)y an ollicial hierarchy which 
was intensely hureaiicratic in temper, un¬ 
controlled hy any popular re|>reseiuative 
institution and conlenipiuous of such, en¬ 
joying a jurisdiction of exceedingly wide 
(rxt<*!il and managed through centralized 
insiiintions, excellently efficient in fc^r- 
mal and routine fiiiuiions, and adept at 
the; diafting and inteTf)retation of rules 
and laws. This elficicmcy was assured by 
the rules of recruilmeut, ami the ascrip¬ 
tion of a special social prestige to the 
civil sc‘r\ice. 'Ihese did not any longer 
pn)dij(c‘ inventiveness and plasticity of 
mind. Of this wc have bisinarck’s assur¬ 
ance, based upon liis (»wii experience as 
Hejfncfidai just before i8jo. VVe shall .see 
that as .soon as Cieiniany was called upon 
to serve })o.sitively and construct in the 
field of modern soc ial and economic prob¬ 
lems, instead of niercdy to keep order, the 
civil .service was deemed either to be in¬ 
sufficient by itsedf and to need the aid of 
other institiiticms, or to require a radical 
reform of its cdiicaiicm. 

The books and the men I have con¬ 
sulted lead me to believe that between 
1815 and J871 the technical efficiency of 
the Pru.s.sian civil service was c^f a very 
high grade, and on the whole quite suffi¬ 
cient tej the tasks iniposc;d by the p> 
litical, social, and economic conditions of 
the time. Not, indeed, until the third 
quarter of ilie nineteenth century did 
that country begin to be shaken by the 
mighty travail of a new order of slate and 
society, and until the issue of that travail 
required official care, the old dispensation 
worked not unsatisfactorily. 

Social Composition of the Sendee, The 
Prussian civil service was in its upper 
ranks the ]^rodiict and the monopoly of 
two classes—the nobility and the u])per 
middle class, or the “boiii'geois pariri- 
ciate” as it is commonly called. The ave¬ 
nue to power w'as not open to the cla.sses 
lower than these, for tlie necessary educa¬ 
tional preparation presupj)Cised means 


which could maintain a young man in 
easy and respectable circumstances until 
the age of about twenty-seven or twenty- 
cight.*** Even were these means available, 
vet further obstacles were placed in the 
way of general recruitment; the candi¬ 
date was required to be “friendly to the 
state”—that is to say, conservative, of 
“good” family, a member of students’ 
corffs or a reserve officer, and as a rule a 
Protestant Evangelical. Hanover was es¬ 
pecially subject to the class monopoliza¬ 
tion of the civil service. 'Ehere were cer¬ 
tain advantage's about this method of re¬ 
cruit men t: the family tradition of state 
service was a valuable guarantee of loyalty 
and devoted industry: the young men had 
a habit of govcrninent; and a samene-ss 
of origin gave rise to esprit de corpsS'^ 
But what was praised as esprit de corps 
by one set of j)eople w^as blamed by ever 
gTOiier n)asses of the pi>j)ulation as the 
“c:ast.e .spirit,” not something w’liich im¬ 
pelled to the (dan of concerted activity 
but that which fostered a ffjrbidcling e.v 
c:lnsivenc.ss. 'I'he habit of government 
learned on Junker estates was apt to take 
on a sinister aspect to those wlio experi¬ 
enced its exercise—class rule and class 
government w^crc bitterly resented, and 
the biireaucrary (espe;cially those who 
were drawn from the army) w^as the anath¬ 
ema of the growing working-class niove- 
inent. Loyalty and devoted service are not 
synonymous with administrative and po¬ 
litical creativeness, nor wath service to 
the whole of society regardless of class 
privileges. But here the discu.ssiou of Ger¬ 
man bureaucracy must merge with that of 
other countries. We shall compare their 
ultimate solutions in the same chapter. 
Chapter 34. 

3*5 Perthes, Staatsdienst in Preuszen (Berlin, 

H. Oncken. Rudolf von Bennigsen 
(Stutigari, 1910), V'ol. I, p. 33 If. 

‘it‘Cf. Hegel, Philosophy of Right, para, 297: 
“7 he nieiiibers of tlie executive and the Slate 
officials consiiinte the main part of tlic rnict- 
dlr class, in which are found the educated 111- 
lelligcncc and sense of right of the mass of the 
people . . . I'he .sense of stare and the most 
conspicuous educaiiun are found in the mid¬ 
dle cla.ss, to which the State officials belong." 
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Wf. must make acquaintance with the 
chief cliaracteristits of ilic aclrninisirative 
jiistitutions and manners to which the 
France of the nineteenth and twentieth 
centuries was heir. For the history of 
these later years has consisted very largely 
of the attempt to escape from the defi¬ 
ciencies of the administrative organiza¬ 
tion and spirit developed in the cen¬ 
turies we call collectively the ancien re¬ 
gime. 7 ’he attempt to escape has been less 
forceful than the avowal, so that the 
ancien regime is still more than a remi¬ 
niscence. 

The features of PYench administration 
which leap to the eye from the study of 
its development arc centralization. £tat- 
isme, the venality of offices, the passion 
for place, the caste differentiation of offi¬ 
cials, the popular detestation and suspi¬ 
cion of public administration, the estab¬ 
lishment of administration, and the es¬ 
tablishment of administrative law. All of 
these, excepting the venality of offices, 
are still present in modern France, but 
with differences of importance due to the 
influence of respect for private and local 
liberties and the abolition of arbitrary 
government. The venality of offices was 
killed by the revolutionary principle of 
“the career open to the talents/- though 
it has taken over a century to destroy its 
successors, favoritism and patronage, and 
to replace it completely by recruitment by 
merit. These qualities are products of the 
ancien regime. The widcly-current popu¬ 
lar notion that centralization and the 


power of the state are Napoleonic crea¬ 
tions is erroneous: Napolcx)ri was given 
as many opportunities as he made. 

THE RISING TIDE OF CENTRALIZATION 

Its History. France is the classic home 
of centralization, as it is of the dociriMe 
of royal soveieigniy. and for the same 
reason. I’hesc are not emanations of the 
French racial character, but the direct re¬ 
sults of French feudal arrangements, 
which created hundreds of independently 
{)rivileged lords and localities. The first 
re.sult was a polyarchy indistinguishable 
from anarchy, though it was then the 
natural order of society, and the second, 
rivalry between the equally privileged 
for personal predominaiKe. This compe¬ 
tition among ducal houses filled the 
twelfth to the sixteenth centuries with 
war, rapine, daily violence, assassinations, 
murderous treachery, cynical ruses, misery 
among the common people, and periodi¬ 
cal despoliation of the bourgeoLsie, while 
kings and would-be kings died early and 
sudden deaths by poison or the dagger. 
Yet fitfully a single power added to its 
dominions. The usual phenomenon of 
centralizing power was witnessed; the 
Crown called to its aid not nobles, but 
clever and insignificant persons, and it 
showed mildness toward the bourgeoisie. 
By the end of the fifteenth century, mon¬ 
archy had established itself, and from that 
time it sought to make good its hard-won 
authority by the imposition of its govern- 
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iiig will all over its diverse conquered 
lands. The days of the centripetal forces 
w'crc n limbered. 

Trom the at cession of I..ouis XIV, the 
monarch was unchallenged by feudal pre¬ 
tenders. and it turned its atteniion away 
from the first task of all governments, 
the reduction of opposition, to the sec¬ 
ond, the regular provision of daily utili¬ 
ties. Long refledion upon the struggles 
of the monarchy w'ith its noble lompeti- 
tors has convinced me that the grimness 
of f'rerich centrali/ation was a direct and 
natural answer to the ungovernable re¬ 
fusal to be governed. Its exaggeration ex¬ 
aggerated centralization, which persisted 
throughout the reign of I.ouis XIV and 
Louis XV: in both it was the source of 
bitter complaint by the parliaments and 
local authorities. Under Louis XVI it 
coiuinued to function, but towards the 
time of the great Revolution its character 
softened, its despotism bexame, in tlic 
language of the late eighteenth century, 
“enlightened*’ and “humanitarian.’’ Nev¬ 
ertheless, a formidable despotism it was; 
the people had no effective part in either 
c=f?ntral or local decisions; and it required 
even more than the Revolution of 1789 
to secure it. 

Let us see through what institutions 
this centralization operated. The mon¬ 
archical pow'er was extended by the in¬ 
stitution of intendants: that is, by repre¬ 
sentative managers or administrators. 
Their history appears like successive 
waves from a central .source. A sveak and 
tran.sitory movement first begins. The 
next is more definite as fhe purpose of 
Richelieu and Colbert behind it is more 
conscious and deliberately planned, and 
it overwhelms the ground before it by its 
purposeful force. I'he tide is full in the 
last years of Louis XIV and the reign of 
Louis XV, and it masters all obstacles and 
it recedes only when the monarchy under 
Louis XVI is affected, though not com¬ 
pletely convinced, by the .strange but 
compelling philosophies of the democrats 
and the Encyclopaedi.sts. 

The Intendants. Much has, how’ever. 
been said about the intendanis. Some 
writers relate them, though remotely, to 


the missi dominici of Charlemagne and 
the enquesteurs royaux of Saint Louis. A 
careful and discerning historian. M. Han- 
otaux.i shows that the intendants began 
as iiinerani justices, of inspectorial and 
appellant rather than original jurisdic¬ 
tion—began, that is, in the institution 
known by the graphic name of les chexh 
anchees des maitres des requetes dr 
I'hotcl. The maitres des requetes were 
judicial officers who originally received 
complaints and requests addrc.sscd to the 
king, and reported these to him: they 
sat in judgment, w'ith the king, upon 
these requests. In the interests of royal 
justice, which not infrequently was in 
competition w'ith that of the parliaments 
and the relics of feudal courts, they went 
on circuit through the provinces.® T hese 
were their status and functions in the 
middle of the sixteenth century with 
which we are now concerned; their later 
history is inteiesling but belongs to an¬ 
other part of this study. 

The intendants first appeared in the 
provinces in the company of the com¬ 
manders of the royal armies when civil or 
lorcign war was rampant. Tentatively es¬ 
tablished earlier in the century, they 
were withdrawn during the Wars of the 
League-. T'hcy exercised powers which 
varied with the necessity for the exercise 
of power. They were called “intendants 
of justice, police, finance, victuals and 
of the military authority,” and “commis¬ 
sioners sent into the provinces to execute 
the orders of the King.” Their functions 
with the armies soon became in.sen.sibly 
attenuated, especially as the armies left: 
and the term “commissioner.” which 
savored of un.settled, warlike, abnormal 
times, ill-accorded with the character of 
the intendants after the Fronde, and was, 
in fact, mainly u.scd as a term of disappro¬ 
bation by opponents of centralization 
before and after the great Revolution.® 
It took nearly a century, from about the 

1 G. Hanotaux, Origines de ^Institution des 
Intendants des Provinces (Paris, 1884). 

2 Cf. Alberi Rabcaii, La Pnwinre sous VAncien 
Regime (Paris, 1880). Vol. II. Chap. 1 . 

^ A. de I'ocqiieville uses the term in De 
VAncien Regime (Paris, 1850). 
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last quarter of the sixteenth until the 
middle of the seventeenth century, for 
the interidant to shed his military char- 
acfer and become part of the normal ap¬ 
paratus of government.^ At first de 
lutte, they now had become gem de bon 
ton. 

From the beginning, the intendants 
roused he hostility of the quondam rulers 
of the provinces and towns. These early 
intendants did not stay long—a year or 
two was usual—and gaps of years often 
elapsed between the witluliawal of one 
and the commissioning of a successor. 
Further, their poweis varied. They inter¬ 
vened in matters which were peculiarly 
liable to cause local disaffection: justice, 
finance, and municipal politics. In the 
first, they came into conflict with the no¬ 
bility and the clergy, whose claims they 
often had to deny, and against whom they 
had to give judgment. In regard to fi¬ 
nance, they had the pow-er to examine the 
accounts and procedure of the collectors 
of taxes and deal wiih malversations, and 
to see that recalcitrant evaders were pur¬ 
sued. Their judgment was above appeal 
save to the royal council. And they could 
participate in the work of all courts of 
justice, preside even, give judgments, 
while the judges and royal officials were 
commanded by the Crown to obey and 
implement their decision. They settled 
differences between the officials them¬ 
selves. In municipal politics they received 
powers which enabled them to call a truce 
to disputes of local factions which in some 
places resulted in chronic disturbance of 
the peace, and these powers became in 
the long run so great that local self-gov¬ 
ernment became disastrously limited, the 
forms remaining with the municipalities 
while the authority was transferred to 
the intendant. 

The intendants w»ere chosen among the 
most intelligent and dependable members 
of the king’s council and they correspond 
with the secretaries of state, sometimes 
with the king.® In the province they ap- 

* Boyer de Sainte-Siizanne, Intendants de la 
Generalite d'Amiens (Paris, 1865), p. 87. 

® Cf. Le Comte De Lii^ay, Les Secretaires 


plied the raison d*etat as learned di¬ 
rectly in the council of state, and they did 
not Slay in the province long enough to 
suHer this to be modified; often, indeed, 
they iiitained high power in the Council 
of State. Just belorc the reign of Louis 
XIII and the advent of Richelieu, their 
pow’crs were already great, and an in¬ 
creased assurance is obser vable in the tone 
of the royal commissions—the words 
power, authority, commission, special 
command, will and ordain, enjoin, au¬ 
thorize, apprmje and validate are scattered 
with generous profusion. 

With the advent of Richelieu the final 
state in the development of the intend¬ 
ants commenced. 'I here was a change of 
such striking quality in spirit that many 
historians have ascribed to Richelieu the 
inception of the system. But Richelieu’s 
genius consisted in the infusion of the 
existing institution with the full creative 
force of his own personality. It was the 
beginning of creative centralization, and 
Richelieirs innovating genius and fierce 
energy electrified the provinces, and in 
time reduced them to submission, but not 
to comjrlete accjulesccnce. Intendants 
were sent to ev.rry generality (divisions 
of a jirovincc) except the two or three 
nearest to Paris. The mere reception of 
an intendant by a province was. however, 
in those days a victory for the monarchy* 
for the Pailernents: i.e., all the law'yers, 
in particular, were dcspcraielv hostile and 
the centers of local resistance. 'I'hc num¬ 
erous edicts and statutes gave them un¬ 
limited opportunity to challenge royal 
power, and they used the fine arts of 
interpretation to invalidate the intend- 
ant’s jurisdiction. Their ultimate resort 
was the refusal to accept any royal com¬ 
mission which they had not registered, 
that i.s, discussed and accepted as due law. 

The celebrated Code Michaud, an or- 
donnance to reform the kingdom, w^as 
drawn up in 1629. Article 58 of that code 
prescribed the powers of the maitres des 
requites, and in such wise that its nego¬ 
tiation by the Parlements was certain. At 

d'ttat depuis Lent Institution jusqu^d la 
Mori de Louts XV (Pans, 1881), Chap. III. 
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a distance of twenty-three articles from 
this, that is. in article 8i, w^as insinuated 
the iiiJe that “No one can be employed in 
the olfire of intendant of justice or fi¬ 
nance, deputed by us in our armies or 
provinces, who is . . and then follow a 
few prohibitions. The institution was 
thus established in the law, for discus¬ 
sion ceased at article ij}, and article 8i 
was passed withcuJt discussion.'** 'The 
Fronde, in fact, was the last attempt of 
the vested interests of feudalism to put 
off the triumph of the absolute state: the 
nobles united with the richer bourgeoisie 
to smash the jiovver which ihreatenc'd to 
make away with their priviiej'es and to 
collect the taxes it clemaiiclc'd. 'The abso¬ 
lute state won, in terms too easy as the 
Revolution afterwards showed—and the 
trustees of this victory were, for the next 
cemtury and a half, the monarch, his min¬ 
isters, and the intendants. 

Colbert, Ibuler the rule of Colbert, 
supported by l,ouis XIV. whose applica¬ 
tion to administrative detail earned him 
the name of roi administratetn, the pow¬ 
ers of the intendants increased in eflet- 
t.'vcncss.’^ Wherever any of the older au¬ 
thorities showed a weakness—as, for ex¬ 
ample, in the affairs of the clerji^y and the 
universities—tfie intendants steppc*d in to 
advise, control, or directly administer. 
Wherever there was no authority ade¬ 
quate to new tasks projected by the min¬ 
isters—the making of roads, c-anals, 
bridge’s, fortifications, and the regulation 
of industry—the intendants were saddled 
with new functions. They w^ere expected 
by the king to control the Parlernents, 
and they did, though in the face of shrill 
remonstrances.® We shall see later how 
perfect centralization was rendered im- 

«Cf. Georges Picot. f/istoire des fiJnts CM- 
raux, 2nd edition (Paris, 1888), Vol. IV, 118 ff., 
for the code. 

7 A. Babeaii, op. cit,; A. ChdrueJ, Uistoire de 
V A dmmist ration Mnuarchique en Fumce 
(Paris, 1855), and Histoire de VAdministration 
de Louis XIV (Paris, 1865). 

• Paul Viollet, Le Roi et ses Ministres (Paris, 
1912), p. 536. Thi.s contains excellent bihliog- 
raphies, and reiuleis unnecessary more rcler- 
ences than actually are here given on the 
intendants. 


possible by the sale and hereditary na¬ 
ture of offices: how, since the revenue 
derived from these was essential to mon¬ 
archical polity, this very necessity meant 
the creation and maintenance of inde¬ 
pendent magistrates w'ho could oppose 
the royal power. 

Colbert was an utterly callous admin¬ 
istrator. Once convinced that his purpose 
was good by raison d\Hat (or. as we might 
say, with perfect truth to political psy¬ 
chology, raison de I'etat Colbert), he 
scan bed for the means best adapted to 
fulfil it. and this discovered, he had none 
of our conventional .scruples: he dis¬ 
missed. appointed, rotaic’d officials, gave 
and denied favors, served with his tongue 
in his cheek, and deiiacted his equals and 
superiors. The incarnation of order and 
industry, he gave neitlier rest nor indul¬ 
gence to his colleagues, his subordinates, 
or, indeed, the king.^ The passion of the 
reformer which he ceaselessly endeavored 
to tOTiduct U) the intendants is amply 
shown by his enormous correspondence. 

When w'c reflect upon the immense 
number of y)iibiic: activities which Colbert 
either establisiied or extended, and re- 
iiieinbc?r that the efficacy of it all depended 
upon the initiative of the central author¬ 
ity, since this was unwilling to share 
power with the old local authorities, or 
cjuasircprcscntativc assemblies, we can 
understand what an enornioiis amount of 
driving pow'cr was needed at the center, 
and what minutely ohcdieni instruments 
were needc^d at the extremities. Indus¬ 
tries like lacc, silk, and Venetian glass 
were established or developed; native 

9 The lattei. who boasted that he was the 
state itself (or so a legend has it), was made 
the servant of Colbert’s w'ill by Colliert’s flat¬ 
tery. Phrases like “Your majesty had told us 
in two words what the deepest meditation 
of the dcveicst men in the world could in¬ 
vent only in several years” put the scepter 
into the hands of the servant. 

10 This appears in full in the Correspondence 
Administrative sous le Regne de Louis XIV, 
edited by G. P. Depping (Paris, 1850), 4 vols., 
especially Vols. Ill and IV; it also appears in 
excellent selection in Pierre Clement, Histoire 
de Colbert et de son Administration, 3rd edi¬ 
tion (Paris, 1892). I give the references to 
Clement as this is mo.st accessible. 
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workmen were prohibited from leaving 
France and foreign craftsmen were en¬ 
couraged to enter; the guilds were en¬ 
trusted with powers to regulate trade and 
industry and themselves needed regula¬ 
tion; commerce in the most important 
native agricultural products was care¬ 
fully regulated; fleets, arsenals, bridges, 
roads, and canals were built; mining was 
encouraged; forestry was regulated and 
horse breeding developed: criminals and 
vagabonds wTre unmercifully pursued. 

The Qualities of the Inteudants. Lo¬ 
cally, the intendants were the local points 
of all this activity. Now it is quite obvious 
that any sufli extent of state activity is 
unieali/al)ie without a large and compe¬ 
tent body of oflicials. This is exat tly what 
France lacked. The intendants were judi¬ 
cially trained ollicers. They were irten wdio 
had gone through tlie legal training of 
the day. This was exceedingly formalistic 
and could not be said to prepare young 
men for an administrative carecr.^i At 
the most, it enabled them to know their 
legal place in a territory closely contested 
hy other lawyers. But it did not follow 
that legal training had even that effect, 
for the consummation of this was a judi¬ 
cial office, and as these were purchasable 
and hereditable, the power to puiThase 
was the real key to entrance upon a legal 
career, and the politics and administra¬ 
tion of the day were rc.served mainly to 
the lawyers.^2 o[ these, those with influ¬ 
ential relatives or friends at court or in 
the Church, or those favorites of favorites, 
male or female, obtained office and pro¬ 
motion by intrigues. As soon as one mem¬ 
ber of a family acquired office, he began 
to pull every available string for the 
benefit of his relatives. Even Colbert’s 

11 The examinations conducted by the legal 
corporations were farcical. See e.g., Ch. 
Norniand, I.a Bourgeoisie Franfaise au XVIt 
Siccle (Paris, igoH). p. 652 ff. 

12 Journal d*Olivier Lefetfre d*Ormesson, 
edited by A. Cherud (Paris, i860), 2 vols., 
tells this story, and is an invaluable record 
of politics and administration under Louis 
XIV. Cf. aLso the careers of the Ormesson 
and Mol^ families in Normand, op, cit,. Chap. 
IV. The caic*ei of Colbert and his relatives 
is equally instructive. 


brilliant genius was several times shad¬ 
owed and almost extinguished by men 
aspiring to the same career; and a man 
of the ability and noble nature of Olivier 
D'Ormesson was lost to the service of the 
state for the very quality—judicial in¬ 
tegrity—that should have w'on him the 
highest olfice but did not because it was 
exercised against Colbert for his ruthless 
and lethal attack upon his predecessor 
Fouquet. 

T his docs not mean that patronage al¬ 
ways had or has bad results, for the king 
and the ministers had their own credit to 
guard. And this is precisely ilie delect of 
patronage: when the patrons care little 
or not at all for their own credit, the 
offices go to the worst, and the most com¬ 
petent keep out of the system or, through 
discouragement, cease to work. What was 
commended as a policy to increase the 
material w*elfarc of the people tended to 
petrify and become a deadening tyr¬ 
anny.^ “ 

It is clear that the intendants could 
achieve nothing without the aid of sub¬ 
ordinates, and all the minor officers in 
the employ of the various departments of 
the council of state! were at their beck 
and call. Further, the officials, paid and 
unpaid, of the local authorities, were their 
.servants also. Both classes of officials, as 
far as we can see, shosved neither ability 
nor willingnCsSs. They wctc recruited in 
one of three ways: (i) they were elected 
(e.g., parochial collectors of the revenue) 
and like the English overseers of the ]>oor 
of the same time were only too anxious 
to shuffle off their onerous and unpaid 
duties; or (2) they purchased their office, 
as in the case of most of the central au¬ 
thority’s officials, and saw^ in it only the 
means of oppression and the extraction 
of the maximum fees, bribes, and the 
other profits, while they gave the mini¬ 
mum of serv'ice, all the while maintain¬ 
ing an irritating independence of the in¬ 
tend ant; or (3) they were appointed by 
the Crown or tfie intendant at discreiion, 

>8 Ch. Godard, Fes Intendants sous Louis XIV 
(Paris, 1901) sums up the jurisdiction of the 
intendants at the end of Louis XfV*s reign 
(p. 440). 
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whicli meant, in fact, by the favoritism of 
families or iiiisiiesscs. I hcrc was constant 
war beiwccn the intendants and liic lo¬ 
cal admifiisirative apparatus, yet without 
the use of iJie latter the inteiidant could 
not carry out his policy. The inain.tenaiice 
of haiiiKiitious relations with the local 
powers—the governors, the courts, the 
president of the estates (where there were 
estates) and the municipal leaders—tlicre- 
fore betaine of first iinpoi rant e. and it is 
not tlierefore surprising that not only the 
charat lei of the iniendant was iinportant 
in this legard but that of his wile also! 

Subdelc^atffs. J he iiitendanis were 
quite early in their history (about 1640) 
obliged to appoint siibdelegaies—at 
first for special occasions, later as perma¬ 
nent siiboi din ales for all tasks—for prim¬ 
itive means of coininunication compelled 
the delegation of work to local agents. 
Colbert wrote to the intendants, individu¬ 
ally and collectively, to cmjiloy subdclc- 
gates as little as possible.^** It is clear that 
he was afraid liiat the full force of the 
will of the central government would be 
weakened by the employment of officials 
drawn largely from the* locality. Me coin- 
plains that they will have private inter¬ 
ests, affections, or hatreds which do not 
march well with the course of justice.^® 
But the Crown w^as obliged to bend to 
the administrative necessities which it had 
itself created. The central authority be¬ 
gan to treat with the snbdclegates di¬ 
rectly when this was expedient, and their 
expenses were paid by the king. What 
administrative necessity had initiated, fi- 
iiuncial necessity completed. In 1704, a 
subdelegacy—called an election —was cre¬ 
ated by the Crown in every chief town of 
each administrative district, and the office 
was purchasable. Until that time the ap¬ 
pointments w’ere made at the free discre¬ 
tion of the intendants. As few' buyers ap¬ 
peared for the office, they were sup¬ 
pressed in 1715. The duties were very 
vague and were as elastic as the intendant 
allowed them to be. 'These subdelcgates 

14 Cf. Babcau, op. cit., Vol. II, p. 68 ff. 
i-i Viollet, op. cit., pp. 552, 

1® Clement, Histoire de Colbert, ol. II, pp. 
11 and IS. 


w'ere paid by the intendant and by what¬ 
ever lees and bribes they could extract. 

T here w'as thus established in the sev¬ 
enteenth century a system firmly under 
the direction of the central authority and 
extending practically over the whole ter¬ 
ritory of Trance. Its personnel was of 
very unequal ({uality, hut some of its 
members were exceedingly capable ad¬ 
ministrators, and even more than that, 
men of fine character and genius. Thcr 
hiier intendants, as we shall show, wore 
less and less the aspect of tyrants, and 
became benevolent administrators who 
were not seldom in conflict with the cen 
tral aiitlioriiy for their local sympathies 
and sending a stream of reformative sug¬ 
gestions to it. Between the end of the 
reign of I.oiiis XIV' and the Revolution, 
there stretches more than half a century 
of adminisiraiive history which De 
Toc.ciurville has described in L'Anrien 
Regime. De Tocqueville does not spare 
the system; the full energy of his passion¬ 
ate belief in liberty and decentralization 
is directed to paint in its darkest shadows. 

The centralized system had consoli¬ 
dated itself, and the intendants were its 
instruments. In several famous and elo¬ 
quent chapters De Tocqueville draws up 
the catalogue of France’s grievances. “The 
Intendant was in possession of the whole 
reality of government.” He quotes the 
often-quoted remark of the notorious Law 
to D’Aigenson; 

“Sir, I could never believe what I saw while 
I was administering the finances. Yon ought 
10 know that this kingdom of France is gov¬ 
erned by thirty inicndarits. You have neither 
parliaments, nor countries, nor Estates, nor 
governors, 1 am almost inclined to add. neither 
King, nor ministers. It is upon thirty Masters 
of Requests, .sent to the provinces, that their 
happiness or misfortune, their fertility or 
sterility depend.” 

T'he volume of work for which they 
w’cre responsible is enormous and has 
ludicrous results. They administered the 
unpopular taxes, principally the iaille, 
the capitation tax, and the vingtihnes; 
they administered conscription for the 
militia, undertook the execution of pub¬ 
lic works, directed the engineers in the 
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construction of roads, maintained public 
order with the help of the mounted po¬ 
lice, administered poor relief and the 
work houses, promoted agriculture, and 
supervised all the regulations governing 
industry. Government had assumed the 
place of Providence. The results were in 
part ludicrous and in part tragic. Foolish 
regulations caused officials to undertake 
foolish tasks: they entered into the most 
minute detail, for example, to ensure that 
cloth was made of the right dimensions 
and quality while producer and con¬ 
sumer had other wishes entirely. But 
other effects were more serious; people 
and officials became accustomed to for¬ 
malities, delay, overregulation, and a sur¬ 
plus of reports and statistics. No one 
could possibly understand or keep all the 
rules, and therefore both officials and 
population ceased to take them seriously. 
The localities had experienced the sub¬ 
stantial extinction of all rights to self- 
government, and the center of power was 
in Paris; to Paris, therefore, the best tal¬ 
ents flocked, further denuding tlic prov¬ 
inces of spiritual life. The country was in 
the grip of a rigid and deadening central¬ 
ization, one. indeed, which so worked 
upon the habits of men that the Revolu¬ 
tion could not finish with it, but had to 
let it return because there was no other 
mentality ready to fill the possible vac¬ 
uum. When the enormous weight of a 
whole system reposed upon the king or 
one or two favorites, capable or not, it 
was inevitable that from time to time the 
power to make decisions should fall into 
the hands of the subordinate officials at 
the center. Hence the development of 
what is called “bureaucracy.” 

THE TIDE TURNS 

As we have seen, the system had grown 
up in the course of some two hundred 
years, by a process of struggle followed by 
continuous and gradual consolidation. 
But on the eve of the Revolution—in¬ 
deed, for a quarter of a century before it 
—changes were in progre.ss which find too 
little consideration in De Tocqueville’s 
accounts. In a brilliant study, a Russian 


historian has revealed their nature.^’ For 
various reasons, ihe center now exerted 
le.ss influence upon its local servants; the 
chief reasons were the increasing com¬ 
plexity of affairs and the growing inde¬ 
pendence of the intendants. 

The Intendants Change in Character. 
T he intendants became domiciled in the 
provinces for long periods: twenty years 
was by no means uncommon; many 
served for longer, some for uy 3 wards of 
thirty years. Out of sixty-eight intendants 
who administered France during the 
reign of Louis XVI, twenty-four served in 
one place for more than twenty years, 
thirty-nine for at least ten years, and 
only eight for less than five years. Men 
entered their posts in early manhood and 
remained often till death. What a con¬ 
trast this was to the short terms of office 
of the ministers in Paris, and to the early 
history of the system! 

The result was twofold; the growth of 
independence vis-a-vis the ministers, and 
the development of local patriotism. Peo¬ 
ple talked now of the intendant as “the 
man of the province.” The intendant 
became paternally interested in the prov¬ 
ince, made his peace with the competing 
powers, represented the .special interest 
of his locality, and, besides carrying out 
the policy of the central authority with 
every benevolent regard for the well¬ 
being of his area, contrived social and eco¬ 
nomic experiments on his own initiative. 
Office of this kind had become a family 
career, and there are many instances of 
the succession of office in the same fam¬ 
ily and the ramification of collateral 
branches of the family among other offices 
either in the same or neighboring prov¬ 
inces or in Paris. There was frequent con¬ 
sultation among intendants directly and 


Paul Ardascheff, Les Intendants de Province 
sous Louis XVI (Paris, 1909). If there is any 
bias in this study, it is only in the desire 
to point out that de Tocqiievillc was in¬ 
sufficiently discriminating about the period 
at which he placed the full force of despotic 
centralization. This was before 1760. Cf. foot¬ 
note 8, and .see Paul V'iollet's Histoire des 
Institutions Politiqnes et Administratives de 
la France (Paris, 1903), 3 vols. 

I® Ardascheff, op. dt., p. 81, 
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not tlirongh tlur inu'riTicdi.iry of the cen¬ 
tral aijilir)rjiy: they pooled their experi¬ 
ence and lent each oihei their experts. 
'I'heir work was made the easier hy their 
accunndafion of offices: they remained 
inendiers of the JegaJ cc^rporations, were 
members of the pnrlements, and in some 
cases were even the presiding officer of 
these bodies, and ufiat could not be ob¬ 
tained with facility through one of these 
professional channels they obtained 
tlirough another. 

'I'he inteiidants were drawn from a 
riass susceptdile to the w’inds of doctrine 
which blew scj strongly in their time. I hey 
were of the class which Ardaschell has 
very ingeniously named the noblesse 
(V(:tat —that is. the very rich bourgeoisie 
which had accjuired high office by its tal¬ 
ents and money, and in accpiiring office 
had acqiiirecf nobilitv—the noblesse de la 
robe. Diuler l.ouis XIV^ the officials had 
been chosen fiom a poorer and humbler 
class, they h.icl been the spear heads of 
the attack upon the pretensions of the 
feudal arisiotracy; as Saint-Simon called 
it, ‘ 7 e regne de la vile bourgeoisie/* They 
were precursors and sometimes the an¬ 
cestors of this new aristocracy to wdioin 
the chief offices of slate, the iinanciaf and 
the municijial: offices, and the magistracy, 
were the naiurrd heritage. They w^ere the 
precursors of the absolute state; ilic Revo¬ 
lution proclaimed (he overtliroAv of their 
power fjui did not accomplish it, and 
even the era of Parliaments and the ca¬ 
reer open to the talents is still largely 
dominated by their social and economic 
power. From this class came the thousand 
or so lawyers practicing in the parlemcnts 
and the other high courts. They could 
not enter the conseil d*etat as maitres de 
requetes until after at least six years* 
service, and this requirement reduced the 
source of recruitment to between two and 
three hundred. Other offices, retirements, 
and deaths reduced the office of maitres 
des requetes. Then not all who were qual¬ 
ified to be members of the conseil desired 
to be. So that the number of maitres. 
eighty-four, was the source of the thirty 
administrators of the provinces. 

These men were precisely of that class 


who formed the staple of the salons of 
the rime. Reasrin, lienevolencc, and Prog¬ 
ress mastered their minds and phrases and 
began to affect their administrative be¬ 
havior; they talked the Rights of Hu¬ 
manity long before the crowd began to 
enact them. J'hcir administrative habits 
became milder; their projects savored 
less of the study and their own uncon¬ 
trolled personal Avill; improvement be¬ 
came their passion: and “love of the 
people*’ softened the rigor of their aristo> 
cratic position. 

Whether or not the despotism was en¬ 
lightened. it was a despotism—^which op¬ 
erated through the intendant and his 
subortlinaies. Though the intendant miti¬ 
gated the full weight of centralization, yet 
it was still very oppressive. Though the 
relaiions of the intendant and the prov¬ 
ince became more harmonious and mild, 
the province desired representative insti¬ 
tutions, for w'hcther or not the intendant 
was actuated by “humanity,’' he was the 
scion of a caste whose interests and men¬ 
tality could not but exclude most that 
was vital to the Third Estate. 

Nor w'as this all. You cannot pretend 
to govern for the good of the people 
without finally causing the people to 
want to govern themselves. Any despotic 
government which includes the people’s 
good is ultimately excluded by it. It is 
amusing—though the upshot was tragic 
—to see the intendants attempting to 
maintain unsevered in their one bosom 
two warring souls, each of which they 
loved with a great passion: the Humanity 
and Benevolence of their century, which 
impelled them to interfere, and the laissez 
fair'e of the economists, which hissed 
“Leave them alone.” 

The public documents of the last few 
years before the Revolution show the in¬ 
tendants perfectly willing to promote the 
well-being of their provinces, and becom¬ 
ing more and more able to do so. Learned 
societies of all kinds—agricultural and 
other—they sponsored; inventions they 
encouraged; public works of utility and 
embellishment they planned and exe¬ 
cuted. The history of Tui^ot in the Li- 
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niousini* is by no means an isolated 
history, although the character of the 
man has made it extraordinary. Neither 
the character nor the ability of the in- 
tendants was to blame for tlie defects of 
the ancien regime; at least, by no means 
primarily. But the iniendants were the 
whipping blocks, as are, always and every¬ 
where, the oflicials of a machine whose 
purpose and propelling force are disr 
liked. 

The intendants, willy-nilly, were the 
instruments of extortion. T hey w'cre the 
tools of the powerful modern state, which 
had taken over the governmeni and social 
obligations of the feudal lords without 
taking away from these their privileges, 
or without sharing its power with the 
people, who, by taxation and personal 
labor, maintained that power. On this 
disparity of financial burilen and privi¬ 
leges pivoted all the theories and acts 
leading to the Revoluiion.20 

The people, charged with taxes, duties, serv¬ 
ices and ohligaiion.s, of ail sorts, complains of 
the situation and desires a belter. . . It at¬ 
tributes. as is usual in the human mind, all 
the evils it suffers to the administrators it 
sees.2i 

When they aiiempted to even out the fi¬ 
nancial burdens by making their admin¬ 
istrative practice violate the letter of the 
law, the whole of the privileged classes 
cursed them for meddling fools. 

Provincial Assemblies. From long be¬ 
fore the middle of the eighteenth cen¬ 
tury, there had been a strong undercur¬ 
rent of criticism against the intendants. 
Aristocratic and democratic thinkers 
agreed in this, that the intendants should 

10 A good account is in S. d'Hugucs, Essai 
sur VAdministration de Turgot dans la 
G^n^raliti de Limoges (Paris, 18.59). 

20 This is not the place to dcsciihe the struc¬ 
ture of society. It can be found in H. Taine, 
Les Origines de la France Contemporaine 
(Paris, edition of 1906), Vol. I of which is en¬ 
tirely devoted to this; in Alexis De Toeque- 
ville's De FAncien Regime (Paris, 1850); and, 
on the administration of finances, Marcel 
Marion, Les Impdls Directs sous L*Ancien Re¬ 
gime (Paris 1910); and, perhaps, best of all 
in Neckei’s works. 

21 P. Renoiivin, Les Assemblies Prcnnnciales 
de 178J (Paris. 1921), p. 89. 


be abolished.22 By the middle of the eight¬ 
eenth century even ilxe court was affected 
by anii-absoluiist views, especially the 
entourage of the future Louis XVT. In 
i77®» provincial assemblies were actually 
set up by Nccker in tw'o proviines to mod¬ 
erate the ceniiuli/aiion of governmental 
power.2® In 1787 tlie system with some 
difierences. was widely extended. The 
assemblies failed not in their life but in 
their conception. For they were conceived 
as part of the old social order, not as the 
instruments of a new. As pans of the old 
social order, they were compelled to 
maintain the privileges on the one side 
and the burdens on the (Uhei. Therefore 
they could not be given any powers which 
affected the financial system or the sover¬ 
eignty of the established authorities.^^ 
The Tiers f:tat was never allowed its full 
voting power, and even if it had been in- 
crea.sed to any equality with the com¬ 
bined noblesse and clergy, the functions 
were strictly limited. The elective ele¬ 
ment of the assemblies was therefore im¬ 
potent. 

The Revolutionary Age. When legal 
equality replaced privilege, the way was 
open for representative assemblies and 
decentralization; the central authority did 
not need to be as tyrannous as before, and 
the two-century-old institution of the in¬ 
tendants died. If it was not difficult, once 
social forces had shifted, to decree the 
abolition of the intendants. it was not 
so easy to escape from the tradition which 
had been created. For a tradition is a 
motive power in men; what has been 
sanctioned is a persuasive force, and an 
expedient ready-made; it saves exertion 
and thought and secures obedience. The 
tools had been abolished, but not the 
spirit which used the tools: centralization 

22 Thus the Marquis D’Aigcnwm, Considera¬ 
tions sur le Gouvemement de la France, com¬ 
posed about 1747, and first published in 1764 
(edition 1787, Avertissement). 

23 Cf. Jacques Necker, Memoire sur VEtab- 
lissemrnt des Administrations Provinciales 
(Paris, 1778. Stael edition), ol. HI. p. 333 ff.; 
and his De F Ad ministration des Unances 
(P.iris, 1784), Vol. II, p. 189 ff. 

24 Cf. also LetSnee de Lavergne, Les Assemblies 
Provmeiales (Paris, 1863). 
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itself had not been abolished. Only the 
undemocratic quality of centralization 
had siiaumbed. '/‘here was no alternative 
that could be set against it as a thing effi¬ 
cacious and proved by experience. Theory 
and avpirarions niiglit have provided a 
substitute, but the Revolution and Na¬ 
poleon both needed the old method; the 
Revolution to cause a complete and uni¬ 
versal break with the soc ial and jxjlitical 
conditions of the past, Napoleon the bet¬ 
ter to usurp and make all provinces obe¬ 
dient to his will. I'hc notion of laissez 
fa ire was ever foreign to the (Continental 
mind, and the French did no more than 
salute and march past it: yet that notion 
is essenti.d to the readiness to give and 
take local scII-government. Revolution 
followed revolution, reaction followed re¬ 
action; and the impulse of each sudden 
change was to impiess itself over the 
whole country. No rt^gime had the time 
and security to grow mellow' or experi¬ 
enced enough to share its power—none 
but the 'Hiird Republic. And then by the 
middle of the nineteenth century, when 
decentralization had to some extent been 
practiced, and when its value was begin¬ 
ning to be understood, the evolution of 
science, industry, and commerce turned 
all in favor of centralization, and the 
second half of the century was occupied 
in the struggle against the old and the 
new forces that maintainod centraliza¬ 
tion. Of these more recent developments 
we must speak later (Chap. ^2). One blaz¬ 
ing truth stands out: centralization can be 
a democratic as well as an undemocratic 
device, for the people who make the laws 
in a democratic state may demand serv¬ 
ices of government which can only be 
produced by centralization. 

The Caesar Complex. The memory of 
pow'er of the central executive and its 
former pretensions has caused French 
Parliaments to be highly jealous of the 
modern executive. It has been impressed 
upon them that the central power was 
once an entirely unrestrained authority, 
that its acts were arbitrary, that it is still 
a restive entity animated by the old spirit, 
and that the old spirit functioned in such 
wise that only a bloody but glorious Revo¬ 


lution could expel it. The means is thus 
identified with the end: and though the 
end was the real vice, it has the vicari¬ 
ous force of causing hostility to the means. 
And thus at every point ihe.se two, Par¬ 
liamentarian and Official, find themselves 
in contrast. It is a sheer reaction from an 
historical situation, one of those undue 
reactions of which the history of govern¬ 
ment is almost entirely composed; an un¬ 
fortunate quality of human behavior but 
one which human beings, w'ho live by 
exaggeration, will take centuries to grow 
out of; on a large scale it is what the un¬ 
controlled reflex is in simpler behavior. 

CORRUPT METHODS OF RECRUITMENT 

The centralized methods of the ancien 
regime might have been supportable by 
the country if the officials had been com¬ 
petent, if the career at least had been 
open to the talents. But the career was 
not open to the talents, and very little 
heed was given to the problem of compe¬ 
tence. This is a very striking difference 
from Prussia, and the advent of Revo¬ 
lution in France and the slow progression 
from autocracy to constitutionalism in 
Germany are in part direct effects of the 
diflerence in the quality of their respec¬ 
tive bureaucracies. 

The Vertalily of Offices. In France until 
the Revolution, almost every office, cen¬ 
tral and local, excepting the dozen or so 
highest offices in the kingdom, were at¬ 
tainable only by private purchase, gift, 
or inheritance. All public oflices, that is, 
were a species of private property, and a 
voluminous jurisprudence governed their 
transmission. This jurisprudence is at 
pains to explain that the offices which 
were vendible and bercditablc were of a 
two-fold nature: they were at once a prop¬ 
erty and a public function. Anybody, 
then, who desired to acquire an office had 
to purchase the property from the owner 
and be installed in the function. The lat¬ 
ter gave the Crown the opportunity of 
demanding guarantees of competence, but 
in fact the Crown and its officers through 
whose registers the transaction and the 
installation passed did not demand such 
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guarantees: they were gallantly content 
with lees, bribes, and other favors, per¬ 
sonal or procured. Not every one with the 
price of an olhee was legally entitled to 
it, but in practice, every one obtained it 
at some price. Ability, however, unsup¬ 
ported by money or family, w'as almost 
certain of exclusion from public office. 
T he system, in short, was venality tem¬ 
pered by favoritism .25 

Venality began in judicial offices, was 
extended to financial and other officials, 
and in 1680 was extended to municipal 
officials. By the time of the Revolution 
there were 300,000 offices of this kind, 
ecpiivalent, ai a guess, to the number of 
all officials, central and local: that is, the 
judicialy, central and local (all the mem- 
iieis of the bench and bar of the Parle- 
incjits); the iiitciidants; the financial, 
road, forestry, postal, and customs offi¬ 
cials: the cjueerly-nained officials to whom 
the protection and regulation of industry 
and coriimerce had given rise (like the 
gaugers of wine, the computers of hay, 
the salt salesmen, the coal controllers, the 
sealing-wax warmers, the measurers of 
cloth, the judges of leather, etc., many, 
indeed, being quite private employ¬ 
ments); and the mayors, lieutenants of 
mayors, and police.^® 

What was the history of this singular 
institution? It was little more than a fiscal 
expedient adopted by impecunious kings 
and ministers, and so easy a means of 
raising money that once it was begun its 
evils were never for long obstacles to its 
extension. Just as some modern countries 
when hard pressed have inflated the cur¬ 
rency as an indirect method of taxation, 
so the number of offices of finance w^as 
inflated and sold, the revenue and the 
commission from their sale being after¬ 
wards paid for by the people at large who 
were taxed to pay the salaries. The prac¬ 
tice had begun as an occasional and un¬ 
welcome expedient in the fourteenth 
century, but in Louis Xll's wars with 


25 This is described and analyzed in Louis- 
Liicns, sur la Venalite fles Charges et 

Fonctions Pnbliques defntis VAntiquity Ro- 
maine jusqu*d Nos Jours (Paris, 1883), 2 vols. 
20 Lotiis-Lucas, op. cit., II, 30. footnote. 


Italy, financial pressure compelled a 
large-scale operation ol this kind: the ex¬ 
ception nr>w became the rule. 

Prices rose, but there was a frantic buy¬ 
ing. Ministers made the most of their fi¬ 
nancial discovery. As it soon became too 
difficult to invent new ofliccs, tfic old ones 
were doubled or trebled—that is, divided 
up among several holders, who exercise 
their functions in rotation, or who did 
w^hat the seventeenth and eighteenth cen¬ 
turies were loo fond of doing, employed 
a humble subordinate to cari^ them out. 
Loyseau explains this eagerness to buy 
offices as arising from ambition which had 
engendered an archomania (or mania 
for office) which caused people to hurry to 
obtain them. In Loyseau’s day a common 
proverb was that “there are always more 
fools than situations!'' 

Offices were sought, then, w'ith a fren¬ 
zied energy, and they w»ere created with 
cynicism. Desraarets, one of I^ouis XIV’s 
Oomptroller-Gencrals, liad proposed to 
the King the establishment of some quite 
futile offices, and the latter asked who 
would ever consent to buy such situation? 
“Your Majesty,’’ replied Desmarets, “is 
forgetting one of the most splendid of the 
prerogatives of the Kings of France—that 
when the King creates a job, God immedi¬ 
ately creates an idiot to buy it." 2^ 

The effects upon the administration of 
France wxre mixed, hut the bad easily 
outweighed the good. No regard was had 
to competence in the vast majority of the 
cases. I'he law provided for an inquisition 
into the capacity of the candidate which 
was .supposed to have reference to his 
character, his age, and “sufficiency": that 
is. in the case of officers needing a legal 
training, their legal knowledge, and in the 
case of the financial officials, their ability 
to cover any loss. All these things were 
neglected. The legal companies examined 
the legal officers: it was a farcical pro¬ 
cedure. Only one rule of exclusion was 
practiced: orthodoxy to the Catholic, 
Apzostolic, and Roman faith. In the offices 
nearest to the king, capacity as he or his 
mistress judged it was important, and it 


sr Idem. 
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sometimes occurred that the king would 
find the means for the purchase of an 
office. A vast mass of talent was thus ex¬ 
cluded, while there was no regulation of 
entry oilier than ability to purchase. The 
numbers of officials bore no scientific re¬ 
lationship to the amount and kind of 
work to be done; there were too many as 
a nile, and they often held office for only 
a short time. It was impossible for the 
Crown to exert any effective pressure 
upon them through a fiicrarchy, since 
each, having purchased his office, stood 
in a kind of independence to those above 
him. None of the devices which the nine¬ 
teenth and twentieth centuries have 
found absolutely indispensable to the 
maintenance of an efficient administrative 
service could possibly come into being 
in .such a system. There was an untrained, 
unregulated, and uncontrolled mass of 
people, to whom, above all, the function 
was a private property to be used as a 
means of personal power and profit by 
fees and bribes. The Pot-de Vin is written 
large all over the history of FYance. 

This system suffered from the same 
fault which private industry and com¬ 
merce of the nineteenth century and of 
our own day exhibit: services were ren¬ 
dered for profit unequally—the best to 
those who could afford to pay for them, 
not to those who most needed them. Mon¬ 
taigne, whose father bought him a coun¬ 
ci llorship at the age of twenty-three, 
said: 28 

There is nothing more barbarous than to 
see a nation where, liy legitimate custom, the 
function of judging was sold, where judg¬ 
ment was bought for cash dowm, and where 
justice was refused to those who could not 
pay . . . 

The venality of offices gave rise to yet 
another evil. It encouraged the formation 
of an official caste. On the face of it, this 
appears unexpected, since money could 
always penetrate into the phalanx of 
official positions, but, in fact, fortune goes 
very largely by bequest within families, 
and one generation which possesses privi- 

*8 Pierre Clement, £tu( 1 es Financidres (Paris, 
1859) p. 13—"Montaigne Citoyen." 


leges is always in a good position to come 
upon opportunities for its children. The 
office holders thus became a caste ringed 
round by money and privileges. The 
whole body of office holders was divisible 
into four classes according to the quality 
of ennoblement and privileges attaching 
to the office: (1) T'he highest and heredi¬ 
tary no-bility, with its exemptions from 
taxation, was conferred upon the most 
important officers—the immediate ad¬ 
visers of the Crown and its governors and 
lieutenants in the provinces. (2) A sec¬ 
ond category (councilors of the Parle- 
merits and other courts of justice, and 
the high accounting officers) obtained 
simple ennoblement which did not pass 
to descendants unless the officer died 
while in possession of his office or had 
not resigned it until after tw^enty years of 
possession and service. (3) A lower cate¬ 
gory of offices conferred personal noliility: 
these gave noble prc-eriiinenre but not 
nobility, and were not transmissible. (4) 
Lastly, there were offices which did not 
confer nobility of any kind, but only some 
of the immunities and exemptions en¬ 
joyed by the nobles—supplements, virtu¬ 
ally, to their salary, such as exemptions 
from the taille, of the lute lie, from col- 
lectorship of the taille, etc. 

All this nobility and seminobility felt 
themselves part of a class with interests 
and aspirations other than the rest of the 
people. The result was administratively 
bad. A corporative spirit grew up which 
made this class resist reforms and caused 
the higher officials to protect the lower 
from punishment, for **short, medium or 
long, the robe covered and set apart a 
gens tegata, which much more nearly con¬ 
stituted an *order’ than the nobility." 
Two other effects were disastrous: the 
people could not but feel that this caste 
had nothing to do with them except to 
exploit them, and was therefore to be 
obeyed only in so far as coercion was in¬ 
escapable; and a continuous temptation 
existed to those with the means to step 
into the official class and there seek dis¬ 
tinction. 

There are those, however, who can find 
something good in the worst institution, 
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and the stream of comments on venality 
has left a certain deposit, (i) It enabled 
the Third Estate to acquire officc.^a 
whereas, presumably, without such a 
mode of recruitment the public services 
would have been exclusively occupied by 
the old nobility and their nominees. The 
parents of the Third Estate gave their 
children a good literary education in the 
hope that they might one day occupy high 
ollice. (2) T he offices were taken out of 
the sphere of politics which, until 1789, 
were rotten w'ith religious and factional 
intrigue. Purchase and heredity contrib¬ 
uted to the establishment of families in 
whom professional traditions of science 
and honor w'cre eiigendered and main¬ 
tained, and this was far preferable to ap- 
poiiitniem by court favoritism. (3) Einally, 
it was atgued that venality prodmed the 
noniemovability and official independ¬ 
ence of legal officers—an extremely ini 
portant gain at a lime when the mon¬ 
archy was molding everything, piovinces, 
municipalities, to its purposes—it w'as a 
refuge from the rule of the arbitrary. It 
was apparently on this ground that Mon¬ 
tesquieu, in his Esprit des Lois, filially 
favored venality.^o 

There were occasionally serious sugges¬ 
tions to abolish the system—mainly under 
Colbert—but financial pressure and the 
question of toiiipensalion defeated all 
projects. The Revolution made a com¬ 
plete and indiscriminate suppression of 
the institution, and it required four hun¬ 
dred decrees to accomplish this. 

Favoritism. Govenimeni abhors a vac¬ 
uum, and when the laws deliberately 
create such a vacuum by a revolutionary 
break, a new principle must be set up. 
The Declaration of Rights of 1791 estab¬ 
lished a new' principle. Article 4 says; 

All citizens, being equal before it [the Law], 
are equally admissible to all public dignities, 
situation.s, and offices, according to (heir ca¬ 
pacity, and without any other distinction 
than that of their virtues and their talents. 

20 A. Thiciry, Essai sur VHistnire de la Forma¬ 
tion et des Progres du Tiers J^tat (Paris, 1853), 
Chaps. IV and VII. 

>0 Book V, Chap. 19. 


The vacuum is, however, not properly 
filled until a method of measuring and 
choosing ‘‘virtues and talents” has been 
devised and put into operation. Such a 
method ought to be determined by a calm 
and mature consideration of the nature 
of the state, considered not as a static en¬ 
tity whose life history has ended but as 
a dynamic condition. But the practical 
conditions of a revolutionary period do 
not allow of such foresighted and whole¬ 
sale plans: there arc urgent and immed¬ 
iate contingencies upon whose solution 
hangs life or death. The vacuum is, there¬ 
fore, filled by a ru.sh of that very spirit 
which made a revolution.*^^ It is natural 
that the revolutionist shall judge virtue 
and talent roughly and readily as 
w'hether you are tor or against him: in¬ 
deed, in a revolution people choose them¬ 
selves. Also in a counterrevolution. And 
as revolution anil counterrevolution suc¬ 
ceeded each other at intervals until 1870, 
it is not surprising that no careful atten¬ 
tion was paid to the problem of recruit¬ 
ment, and that republics and empires 
and consulates and kingdoms relapsed 
not into systematic venality but into sys¬ 
tematic favoritism. The factions and the 
parlies in French political life after 1789 
W'cre unrestrained by any fine tradition 
to the contrary. Favoritism chased ve¬ 
nality out of France and reigned in its 
stead until recent years. And as nomina¬ 
tion W'as abandoned to the will of the 
prince, so was promotion and dismis.sal. 

Survey. The French Iiave, therefore, 
an experience of administration which 
has made them unfriendly tow'ard it. 
When their kings were administratively 
active, they suffered from his as.sistants; 
w'hen those kings were libertines and 
occupied themselves in w'ar or court in¬ 
trigues, the people paid the price of a 
machine which they detested. At a time 
when Prussia was rising to European im- 

Taine’s metaphor is different: Rrgiine 
Modeyne (Paris, 190(1), Vol. I, p. 194: “By an 
amputation w'hich is tadirnl, complete, and 
extraordinary and to wdiich history docs not 
measure an equal case—with the temerity of 
the theorist and the brutality of the carabin — 
the legislator lias extirpated tfic old institu¬ 
tion as far as he was able .. /’ 
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portance by ihc forceful and able admin¬ 
istration of a siiceession of particularly 
brilliant inonardis. the administration of 
France was systeinatically ruined and its 
name and actions delivered over to scan¬ 
dal and mockery by kings of weak will, 
debauched lives, and a juvenile taste for 
the glories of war. Thus did the accident 
of birth and the nature-given geographi¬ 
cal situation which produced costly wars 
conspire with human nature tf) erect a 
polity at once centralized and venal. 

The shapes which the central admin¬ 
istrative departments .successively took 
are not of much importance: as every¬ 
where else they began as an amalgam, 
then were sorted out fitst by area and 
later by cognate ser\'ices and swayed be¬ 
tween control by single secretaries of 
state and boards.'^- Higher, perhaps, than 
in other countries was the importance of 
the Comptroller-General of Finances, and 
this w’as because the finances were in a 

32 Cf. Viollet, l.e Hoi et ses Ministrest and dc 
Lucay, op, cit. 


chronically pathological state and every¬ 
thing w»as subordinated to the requisition 
of a large revenue .33 Ministers came and 
went in remarkably quick succession. 
In the story of Necker’s admiiiislration 
and downfall, and in that of Turgot, the 
wdiolc natural history of the ancien re¬ 
gime is written. There seemed neither 
energy nor stability at the center. 

The organization of the nineteenth 
century was not. then, wTitten on an en¬ 
tirely clean sheet. The gullies could still 
be seen in spile of attempts at erasure, 
and the pencil was apt to slip into the 
ancient grooves: or their appearance 
would so terrify the legislators that they 
would write what a calmer mood could 
not commend. 

33 Cf. Ncckcr, De VAdministratum des f'i- 
nances; and de Mar^c, Le Contrdle des fi¬ 
nances (Paris, 1928), Vol. 2, Chap. XU. 

34 In the leign of l.ouis XIV the controllers 
.served an average of eleven years cadi; in 
Louis XV's regency five years; in his own 
reign three years: and in Louis XVJ’s reign of 
cightt^en years, they served an average of one 
and three-quarters years. 
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England: Origins, Reform, and Recruitment 
of the Civil Service 


ORIGINS 

In what respects does English differ from 
Continental administrative history? The 
ordinary English view of today is that 
England was saved from bureaucracy and 
centralization, with which the Continent 
is afflicted, by the innate individualism 
of its people, their stout resistance to tlie 
interfering pro-pensities of all govern¬ 
ment, and their ability to adventure and 
attain their own well-being by independ¬ 
ent enterprise. But these words hide more 
than they reveal. Perhaps the real cause of 
freedom from bureaucracy is religious and 
social indifferentism and material acquisi¬ 
tiveness. Let us turn from the hypotheti¬ 
cal to that which is historically well 
founded. 

The first striking feature in English 
administrative evolution is the small 
amount of conscious^—or at least formal 
—thought bestowed upon the subject un¬ 
til the end of the eighteenth century. It is 
impossible after the reign of Henry HI 
and his immediate successors to find a per¬ 
son of the mental caliber and strength of 
character of Richelieu, Colbert, or Louis 
XIV in France, or the Hohenzollerns of 
the late seventeenth and the eighteenth 
century in Prussia, devoting themselves 
with such ardor to the creation of a com¬ 
plete social scheme and an administrative 
system to support it,i for Thomas Crora- 

1 The early history of administration is, of 
course, hardly distinguishable from constitu- 


well, Francis Walsingham, and William 
and Robert Cecil were restrained by im¬ 
perious masters and a restive Commons. 
Whatever of administrative inventivenesj 
there was went mainly into the organiza¬ 
tion of the Treasury, and the Chancery, 
the development of the Royal Council, 
and only lastly the Secretaryship of 
State .2 

tional history, since the administration re¬ 
volves iinmeciiatc'y around the king, himself 
ariactive adminisiiator at the center. For this 
history see W. Stubbs’ Constitutional History, 
5th edition (Oxford, 1891-96), and C. Peiit- 
Dutailiis, Studies and Notes Supplementary to 
Stubbs (Manchester, 1930). 

2Cf.H.Ilall, The Red Book of the Exchequer 
(Oxford, i8g6); R. L. Poole, The Exchequer in 
the TtvelftR Century (Oxford, 1912); T. F. 
Tout, Chapters in Mediaeval Administratwe 
History (Manchester 1920-33). 6 vols.; J. F. 
Baldwin, The King's Council in England dur¬ 
ing the Middle Ages (Oxford, 1913). And see 
further: E. R. Turner, The Privy Council 
(Baltimore 1927-28), 2 vois.; A. C. Andrews, 
British Committees, Commissions, and Coun¬ 
cils of Trade and Plantations, (Balti¬ 

more, 1908); and F. S. Thomas, Notes for the 
History of Public Departments (London, 1846). 

Also see the historical introduction to tiic 
volumes in the Whitehall Series, all published 
in l.ondon: T. L. Heath, The Treasury (1927); 
E. Murray, The Post Office (1927); H. Gordon, 
The War Office (i 935 )» J- Tilley and S. Case- 
lee. The Foreign Office (1933): G. V. Fiddes, 
The Dominions and Colonial Offices (1926); 
M. C. C. Seton, The India Office (1926); 
E, Troup, The Home Office (1925); H. L. 
Smith, The Board of Trade (1928); F. Floud, 
The Ministry of Agriculture and Fisheries 
(1937); A. Newsholme, The Ministry of Health 
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Kiiji^lish lu’tcis were not those which re- 
cjuii<(l (or their satisfaction the extreme 
tenrrali/ation and hierarchies ol the Con¬ 
tinent. iiefore the sixteenth (oniury the 
inodern state had hardh yet arisen out of 
teiidaJ ui|;ani/.aiion. and this })rovidetl for 
so imich oi the official work in its own 
|)c*(iihar fashion, in the manor, the cor- 
poiaiicins, and f*iiiJds. and h\ the clerks, 
liu* Cluirch-learned dij^nitaries. and minor 
writers. I’he Chancellor and the Ireas- 
iirei and tlie royal clerks who sur* 
roiindc'd the kiii»^ uete fiis private servants. 
'I liey did not come under external criti¬ 
cism iiiiiil mneh later, since their work 
was at first, so slityht and tlieii power so 
unpolitical that it did not cause public 
anxiety. When, in the sixteenth century, 
the nation became conscious of its 
identity, international and doiiiestic, and 
the 1 iidors liad raised the power of the 
Crown to a great heiglit, the nionairhy 
and hy eonsecjuerice its ministers were 
faced I)y a rcNtixe Parliament at the 
(enter of .administration and by about 
two thousand justices of the peace and 
thonsaiids of parisltes at the extrcMuilies.-* 
i hat is, at the ceiiiei its pretensions and 
plans were subject to a valid external 
check, and the privy councilors in }^'lrlia- 
ment were harassed and checked when 
they atrenipted the high hand. Nothing 
like such a powerful and authoritative 
control over the administration exi.sted 
elsewliere in llie Germanic slates or in 
France. In this respect England was a 
century and a half in front of them. This 
was a very important fartoi for the extent 
to which it limited the si/e. pretensions, 
and (quality of the administidiion. In llie 
localities there was a ready-madf admin¬ 
istrative apparatus which cost little or 

(icjL'-,'); L, A. Selby-Higge, The Board of Tdu- 
califoi (1927). 

Sec too, l)i!)l)ciis, “'I'he King’s Setrc‘l;iiies 
in the 'idiiiteemh and ruuitcciuh Centuries/' 
English hJistntUfil Hcviru\ Vol. XX\'. p. 
most import.indy F. S. Ev.ins’s excellent .smdy 
of The Srrretnryshilf of State. j6So (I.on- 
don. njai); K. Ihckthoin, Early 'J'lidtn Gtw- 
ernineut (Cainliiicigc.', 1936), a vnls.; and M. .A. 
Thompson. The Secietaries of State, j(itSr-ry82 
(Oxford. 1931). 

3 Cl. Charles A. Rcaid, Early Histiny of the 
Justice of the Peace (New York, 1901). 


nothing.-* When men like Rurgldcy—no 
longer royal servants and clerks, and since 
about 1601 given the significant title of 
Secretary of State—liegan to pursue a 
p().sitive state policy in relation to itidus- 
try and ccmnncrce. they relied upon this 
local mac hinery. Rnl what costs noLliing 
iisnallv gives noiliing alter the waning 
of the* fiisi excited patriotic: im|)iilse. and 
patiiamentary Colbertism as it has been 
called, or inercaiitilisin, peteial out and 
idtimarely did more harm than gO(»d be¬ 
cause the administrative instruments in¬ 
dispensable to Slate activity bad not Vieen 
rouse ioMsly devised to fit the law to be 
applied, 'riiis lazy hand-to-mouth metliod 
is apparent in every branch ol national 
administr.ilion. The ends were desired, 
but not the means wliiLh alcnie could have 
aftaiiied them. An attempt wa.s made at 
tfie end of the sixteenth and the be¬ 
ginning of the sc\enicrenth ceiirury con¬ 
sciously to invigorate the administiation 
of the Poor l^aw (which was tlie core of 
a local administration), and when it 
failed, the sun set on .siuli ciloris at ad¬ 
ministrative elTicicucy, not to rise again 
for two centuries. Continental thinkers 
have ex|»r(:ssed their admiration of Eng¬ 
land s fit-edom from bureaucracy, and 
tliis admiration has been focused by the 
works of one great worker—Cueist— 
upon English local adrninisiraiion. tlie 
nature of which in the sevenieenil] and 
eiglneenth centuric^.s j)reserved the coun¬ 
try from ceuiralizaiion. 

The adminisir.ative apparatus of Eng¬ 
land from the middle of the .sixteentJi to 
the end of the eigliieenih century worked 
.so badly as to (all forth law after law 
from the central authority, each com¬ 
plaining that the prc-ceding one had not 
been properly cxcrcuted. The preambles 
to these law’s were, little essays in aclmiri- 
isiration, compounded of complaints, 
scolding, and exhortation. It is iinpc^ssible 
to estimate in fprantities the financial loss 
and the physical and sjiiritual misery 
suffered by the people of the parishes and 
the towns of England because there was 

the studies of local administration by 
.Sidiiev and lieu n ice Webb. 
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no central officer to watch and control 
the behavior of the local authorities. It 
was enormous and terrible. However, the 
hierarchical, centralized, overdisci pi ined 
system of Prussia was avoided, ami the 
detailed e tat ism and organized venality 
of Prance found no place. Instead much 
made lor the development of aclTiiinistra- 
tive self-reliance. 

'J’liv many ambitious laws made by 
Parliament were carried out not by the 
professional agents of the central author¬ 
ity, but by the local gentry ol the upper 
and initidling class. 1 hese were unpaid 
and nonpiolessional. No qualifications of 
literacy or study were required of them, 
riie conscientious among them could ac¬ 
quire the iModicuin of law necessary for 
tlieii decisions from the justice's manuals 
and the customs of others. Their reason¬ 
ing and judgnieiits were not directed by 
authority; no excessive numbers of regu¬ 
lations or minutes harnpeied them; and 
no representative of the central author¬ 
ity supervised their activities. The author¬ 
ity they exercised appeared unstrained 
and natural to the mass of men, for the 
justices of the peace occupied their posi¬ 
tions in virtue of their local economic 
fortune and social status. They were the 
landowners and therefore, in an agricul¬ 
tural society, the hereditary rulers. Their 
acres prevailed. As neighbors their rule 
was accepted with the mininiurn amount 
of questioning we accord to one of our 
own group. It is the ‘'outsider" whose 
presence rai.ses questions and whose pre¬ 
tensions conduce to discussions of their 
justification; the "outsider" it is who pio- 
vokes the democratic r]uo warrarjto? T he 
justice of the peace was not one of ihe.se, 
interfering in the name of the king or 
the queen or the state, but simply .settled 
the everyday difficulties of two or three 
villages—and in partnership with his 
fellows, at quarter sessions, settled more 
important questions of order, roads and 
bridges, the well-being of the poor, prices 
and wages, and such-like affairs for tiie 
benefit of the country. Quarter sessions 
had a few officers—but for the rest, the 
everyday work of administration was done 


by even more immediate neighbors of the 
governed, the parish officers. 

All these officers were directly of the 
people, serving for their term compulsor¬ 
ily and often unwillingly. They knew 
vividly, and in detaib the nature ol the 
life of their community, and when they 
desired, did not find it difficult to distin¬ 
guish the ciicuinsiances of one person 
from liie otlier. Moreover, the people 
knew them just as well. Ai.commodaiion 
of governors and governed is of the first 
importance in successful and liberal ad- 
miiHstraiion: and this local mutual knowl¬ 
edge Tendered easy of attainmernt. The 
opinion of the governed promptly and 
cuntiiuiously influenced the governors— 
sometimes too easily as in the removal of 
nuisances, the relief of the poor, or the 
red lit t ion tif assessments for rates. 

This was clearly a system in wliich the 
habit of self government wms fostered, at 
least for the aristocracy and stjuirearchy; 
here the legend of immemorial right of 
local government could develop vigor and 
stamina. The sense of freedom from ex¬ 
ternal clircc tion and control was not dis¬ 
turbed by ilie actual machinery which 
brought the central goveriiuient and the 
local officials in toi^n, (Oiinty, and pari.sh 
into the semblance i>f loose coherence. It 
was nonbiireaucratic—that is, it was not 
exercised by olfiiials trained for work in 
a particular departinent of state with 
habits of mind formed by professional 
activity in those departments. 

The iTiPthoci ol administration was 
largely judicial, that is, it was exercised 
at the level ol the county and its districts 
by justices of the peace, who supervised 
and corrected post fat to, rather than an¬ 
ticipated and iriiervened before and dur¬ 
ing the event. This is an important 
distinction between the administration 
of the nineteenth and twentieth cen¬ 
turies and the methods of the eighteenth. 
The judicial is after the fact, corrects and 
applies remedies; the administrative im¬ 
plies the appointment of an official to 
anticipate the future, to watch whether 
appropriate or erroneous administration 
will occur, with the responsibility for 
setting rules designed to guide action and 
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avoid error, and with personnel having 
continuous responsibility to intervene to 
secure that the rule work as previously 
designed. 

Yet the justices were on the local spot, 
and their wide acquaintance with men, 
interests, and policies enabled them to 
give good common-sense directions even 
if they were only remedial and of benefit 
in the future, and as persons, they influ¬ 
enced day-byday administration. The 
method of keeping the local parocJiial 
officials up to a tolerable standard of duty 
was to "present” them or the parish as a 
whole before the judicial sessions of tlie 
county, that is, to charge them there with 
nonfeasance or malfeasance or negligence, 
and the rest. 7 'hcy would be fined if re¬ 
miss in their tasks of, for example, ap¬ 
prenticing a pauper child, assessing rates, 
neglecting to remove nuisances (health 
hazards), not keeping up the roads and 
bridges, or not fixing the scales of wage^ 
and prices and conditions of apprentice¬ 
ship. When the parties appealed, as they 
might, the central authority’s judges on 
circuit gave judgment: and this settled 
the lines along which the matters in dis¬ 
pute were to be administered in the 
future: in reality a rule of administra¬ 
tion was established. This soon found its 
way into the justices’ manuals. The cen¬ 
tral judges took back the information 
they had locally obtained and in the 
Privy Council their views were shaped 
into a new. amending law. A kind of lo¬ 
cal, part-time inspectorial system was 
established in the institution of the com¬ 
mon informer. In many cases, any person 
informing of a violation of the law re¬ 
ceived a share of the fine if the violation 
were established in court. This rudimen¬ 
tary detective arrangement no doubt kept 
officials rather more alert than they would 
otherwise have been, and brought more 
cases of maladministration to the courts 
than would otherwise have been cor¬ 
rected. Since all concerned—official, in¬ 
former, and justice—were local residents 
in a land of villages, movement away 
from which was very rare, the system had 
its administrative merits. But it would 
have been surprising if the local situation 


was continuously encouraging to in¬ 
formers. 

An attempt was made between 1587 to 
about 1640 to institute stronger, directive, 
administrative control from the center.® 
It failed mainly because the onset of the 
civil war broke the continuity of central 
authority. And the outcome of the civil 
war was to vest local government in the 
hands of the substantial families of the 
localities until far into the nineteenth 
century. 

The country was, in fact, more con¬ 
cerned in the seventeenth and eighteenth 
centuries to control the executive as a 
policy-making body than as an adminis¬ 
trative organization. It was not anxious 
to seek to tap the sources of efficient gov¬ 
ernment so much as to limit the power 
to govern without parliamentary consent. 
The Crown was not interested especially 
in highly efficient administration: all it 
sought was the right u» appoint or give 
to its ministerial friends the right to 
appoint and employ in freedom from 
parliamentary control. Its interest was 
patronage. 

Thus, while the Continent in these 
centuries elaborated an administrative 
system centralized and militarized or 
venal, and in Prus.sia professionally 
schooled, England devoted her energy to 
the perfection of constitutional restraints 
on the Crown. Prussia and France sought 
to flourish by “inner colonization,” and 
so widened the scope of domestic govern¬ 
ment and bore heavily on the people 
through officials. England’s eyes were 
directed across the seas to foreign coloni¬ 
zation. The former exploited the people 
at home: the latter, far-away peoples. So 
England was spared the full rigor of do¬ 
mestic tyranny by officials. 

This noncentralized. nonbureaucratic, 
local-gentry system of government was in 
part made possible by certain accidents 
of geographical position and historical 
fate. The comparatively unchallenged 
supremacy of a single political authority 
was accomplished by the Norman con- 

® Cf. S. and B. Webb, English Poor Law His¬ 
tory (London, 1932), Part 1, Chap. 11. 
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quest—five centuries before such a boon 
was gained by either Prussia or France, 
even if two or tliree hundred years were 
still needed to consolidate what in 1066 
had been a first surge of centralizing au¬ 
thority. In geographical situation Eng¬ 
land was favored also: insular and iso¬ 
lated, invasion became difficult once a 
navv had been built for defense. It did 
not need to insist, as Prussia and France 
were obliged to, that the country, with 
strong neighbors not many miles distant, 
must be one and indivisible. It was not 
necessary as the price of survival to knit 
the countr}' together wdth a thread of steel 
w'hose ends were in tlie hands of the 
central authority. Conscription of neither 
persons nor localities was necessary. The 
sea saved England for long from the ad¬ 
ministrative and despotic centralization 
imjK)sed by the Continental state’s ad¬ 
diction to the raison d'etat. Then, also, 
England, through distance, was not per¬ 
vaded, like the Continent, by the author¬ 
itarian influence of Rome either in her 
legal structure and spirit or in her re¬ 
ligion. 

Thus, free and liberal in her local 
administration (if anarchic and not alto¬ 
gether efficient, just, or charitable), and 
early in her rejection of excessive state 
activity at the center, England slid into 
the industrial era, when revolutionary 
changes had to be made to refit the 
administrative structure and methods to 
new compulsions and new opportunities. 
She did this, having lost the American 
colonies through patronage appointment 
of incompetents at home and to colonial 
offices.® 

reform; fvom patronage 

TO OPEN COMPETITION 

The government departments are largely 
the creation of the last hundred years or 
so, and they have increased in numbers 
and personnel particularly since about 

®Cf. L. B. Namier, The Structure of Politics 
at the Accession of George III (l..ondon. 1929), 

2 vols.; and G. M. Trevelyan, Early History of 
Charles James Fox (London, 1880), Chap. III. 


1870.'^ This is easily understood. The 
Industrial Revolution compelled society 
to equip itself to meet new material obli¬ 
gations on a vast scale. Health, poverty, 
education, communications, trade, agri¬ 
culture, colonies, manufactures—all now 
disclosed elements which demanded large- 
scale regulation and compulsion. The 
political philosophy of the utilitarian 
school and the Tory humanitarians re¬ 
sulted in inquiry into these elements and 
in adoption of the necessary measures. 
At first only the dead environment— 
drains, buildings, factories, roads—was to 
be altered, but it soon began to be seen, 
most vividly in the sphere of public 
health, that men were no less important 
parts of each other’s environment. Con¬ 
sequently state activity spread wide and 
deep. Expenditure grew and the numbers 
and efficiency of civil servants increased. 
From 1832 onward the numbers grew 
rapidly, and there is never a retrogression 
worth remark. But the expansion is ncjt at 
a regular rate; it occurs by sudden spurts 
which may be correlated with the slate’s 
legislative and administrative assumption 
of new duties, or with the expansion of 
already established services, T'he figures 
in Table 23 were obtained from Parlia¬ 
mentary returns up to 1832, and since 
then from the censuses for England and 
Wales. The numbers include all adminis¬ 
trative and clerical staffs, messengers, and 
postal officials; they exclude industrial 
staffs for which there are no facts. The 
different bases of the censuses and the 
paucity of explanatory comment on the 
civil establishments make it impossible 


7 Thus the Ministry of Agriculture svas estab¬ 
lished in 1889; the Development Commission, 
1909; Board of Education, 1899; the Local 
Government Board (now the Ministry of 
Health), 1871; the General Register Office, 
1836 and 1874; the Ministry of Labour, 1911; 
the Department of Overseas Trade. 1917: the 
Department of Scientific and Industrial Re 
search, 1919; and the Ministry of Transport, 
1919. Every department has been extended 
by tasks unimagined by the generation which 
died around 1900. In and after \Vorld War II 
came .such departments as the Mini.stry of 
Fuel and Power, the Ministry of I'own and 
Country Planning, the Ministry of Civil Avia¬ 
tion, the Ministry of Supply, Ministry of Food. 
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to offer more than the crude figures given, 
hut they show the striking iiicreHse, espe¬ 
cial ly since 1881. 

We arc scr\ed today by an administra¬ 
tive machine wliich only in llic last years 
has been convened from a [ilanless im¬ 
provisation ifiio a well-ordered engine 
both pfiwerful enough and sensitive 
enough to satisfy modern needs. The 


the years i68()-ift55: the second com¬ 
menced in 185.-,. In the first period, atten¬ 
tion was not directed toward impro\ ing 
the quality of the officials: the quest was 
not for aptitude, but mainly for the 
political purity of the Mouse of Commons 
and the elcjc torate. 

j 6 Si) io the SineleeJilh Century. The 
revolution cif ifiSq h:id given Parliament 


TABLE 2 ^ —Cri-.\t Britain: Growth of the Civii Sermok, 1797 1947 


Ilc:rc bc'gan parliamentary demands for “economy.” 


I 93 ff* 

1947' 


39 <M 7 

31,943 

50,859 
79,241 ! 
118,413 
172,352 
280,91H) 

347 . 7 f>‘^ 

717,oocj 


; “ilxelusivc of many persons who have returned them¬ 
selves simply as Clerks, Messengers, etc., and many 
who arc* engaged also in trade.” 


Some workmcm incliidc'tl, but how many not stated. 
Telegraph and telephone sc-rvice not included. 

Great expansion in post offii'o since 1891. 

Telegraph and telephone .service now inc:luded. 
]nclude.s Scottish and Irish service's. 

; On the decline from the pt'ak of war expan.sicjn. Ex¬ 
cluder. about 20,000 transferred to Ireland; includes 
Scotti.sh .services. 

Last pre-World War II year. 

Receding from wartime pcrik; sc?me growth due to 
postwar controls and planning. 


« and R. H. CJrelton, 'J he hine's (Jovirmnnit (London, 1913), p. iii. 

^ and ** Hou.se of C^ominons Papc'r, July 12, 1B33, on Kerluetion of Offices. This title is 
significant cjf Parliaments attitude; but tne Htjuse of (Commons was not then anxious about 
“bureaucracy”; it was troiiblc:d by the increase of c'xpenditure. 

*’ From Occupation Ahshact, in Accounts and Papers^ Parliamentary session of 1844. 

From analysis of Census figiirc.s, in apjK.*ndix to Report on the Re-oi'ganizaiioii of the Perma¬ 
nent Civil Service, 1854; papei-s, p. 439; \’ol. 13, p. 38. 

and Cand. 2718; 192b, Memoranemm on IVescmt and Pre-war Expenditure. 

* and ^ Cf. IL M. Governirient’s Abstract oj St•::iistics\ May, 1948. 


modern history of the Briti.sli civil ser¬ 
vice begins in 1855. Up to that lime, the 
offices of slate fell into the hands of the 
ruling political party and were used to 
bribe and reward their followers, ITierc 
were two peric>d,s of occTipation with re¬ 
form f>f the civil service. Tlie fiist covered 

** Cf. Sir Wancii Fisher, Evidence, Royal 
Commission on the Ch'il Sendee, 1929, p. 1267, 
paras. 38. Meiiiomiidum. 


ihc .siquematy over the Crown, and to 
.saleguard this sovereignty Parliament de¬ 
termined to ex( hide from the right to its 
inenibetsliip any official holding a place 
of profit under the Ciiown. 'The civil 
olfiecs were thus a pawn in the struggle 
between Parliament and the king. In this 
way the mass of officials were and still are 
excluded from Parliament. Exception was 
made, of touise, and still conLiiiiies. of 
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the ministers of state. 'They arc the link 
l)ctwccn Parliament and the adniinistra* 
lion. Acts of Parliament went even fur¬ 
ther in the attempts to exclude office¬ 
holders from politics. In 1712 postal 
officials of higher rank were forbidden 
to take any pan in eledioiis. but the 
majority of lower officials were still 
allowed to vote. In 17H2. the very apogee 
o£ tile corrupt sale and gift o{ offices, ilie 
campaign of Edmund liurke for eco 
noinical reform obtained a partial success 
in a statute of tliat year. The Act of 1782 
disfranchised customs, excise, and postal 
officials, and this prohibition was main¬ 
tained until the year iSfiS, but entry to 
these office's was still used as a political 
favor. 

It is worth pausing here a moment to 
consider Purke’s views. He was, perhajis, 
the first staiesmaii to see the problem of 
the civil service as one of the efficiency 
of the julmini.strativc brancli of govem- 
inent. His great speedi of February 11, 
1780, was entitled, “On Presenting to the 
Hoii.se of C’.ommons a Plan for the Better 
Security of the Independence of Parlia¬ 
ment and the Economical Reformation of 
the Civil and other Establishments.*’® He 
said that uppermost with him 

was the reduction of ifiat corrupt influence, 
which is itself the perennial spring of all 
|>rodign1i(y, and of all disorder; which loads 
US more than millions of debt, which takes 
away vigour from imr arms, wisdom from our 
counsels, and every shadow of auihoiity anti 
credit from the most veneralile parts of onr 
constitution. 

But he spent most of his speech on prov¬ 
ing to the House how all the departments 
suffered from “the grand radical fault: the 
apparatus is not fitted to the object nor 
the workmen to the work.” 

Nineteenth-Century Criticism: to 18^^. 
As in the history of local government and 
of most other English institutions of this 
period, there was a silent massing of the 
opposed forces of Utility and Patronage. 
We must not foiget in this period the 
pioneer work of Jeremy Rcntham. In his 

» Edmund Burke, \Vark%, \Voi ld'.s Classics edi¬ 
tion. Vol. II, p. 303 ff. 


Official Aptitude Maximized, Expense 
Minimized (first published in 1830, being 
a series of papers composed between 1810 
and the later year), he lays down the 
general basis for a reform of ilic corrupt 
olficialdom and rank patronage of hi.s 
time. In his Constitutional Code (Book 
11 , Chapter IX. section 5 et seq.), he con- 
.striicLs in detail a code of official appoint¬ 
ment and pay tvhich shows his inventive 
mind at its best. Readers may well turn 
their eyes to this fine piece of reasoning, 
which anticipated more than all of our 
modern methods of civil service recruit¬ 
ment and other conditions, and they can¬ 
not fail to admire Bentham's marvelous 
power of mind, though they may smile at 
some of the groiesciue practical sugges¬ 
tions which follow from his philosophy cjf 
human nature. 

In 1849 the Permanent Secretary of 
the Treasury, Sir Charles Trevelyan, 
pointed out the defect of the civil service 
of his day: it was overstaffed, inac.'ive, 
and incompetent, and people commonly 
considered the civil service as the last 
chance of a livelihood for young men who 
w^cre too stupid to be successful in the 
open competition of the professions out¬ 
side and for the old who had already 
Jailed. A rule had been made by the 
Treasury' in 1840, for all departments, 
that “clerks appointed to the principal 
offices should possess a competent knowl- 
cxlge of book-keeping by cfirublc entry*’— 
but it was obeyecl by nobody. '1 hose peo¬ 
ple who made the service a profession 
were habitually cheated out td promotion 
to the highest offices by the nominees of 
the powerful. But England was spared 
the great defect of the American “spoils'* 
system—the rotation of offices—the prod¬ 
uct of a democracy ovcrsuspicious of its 
executive, possible in a system where the 
executive has a fixed term of four years 
but not in a system of cabinet govern¬ 
ment where Parliament can be dissolved 
and ministers dismissed at any moment. 

Reform was undoubtedly caused by the 
prcs.sure of business on the civil service 
and by the mental energy of the utili¬ 
tarian philosophy. The latter was already 
having its effect not only upon every as- 
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pcct of gov'crnment, but even upon the 
old universities which were in the 1830 s 
and iKpi's awakened from slothiulness, 
their endowments for scholarship now be¬ 
ing competed lor by examination. Indeed, 
Macaulay, the future refonner of the 
civil service, was a Fellow of 'i'riniiy by 
competitive examination. Jt was the age 
of the mathinc and engineering triumphs, 
and the civil service w’as perhajis now in 
men’s minds taking on the aspect of one 
machine among many, to be renovated 
according to new needs. From the old 
system England was delivered by the in¬ 
vention of the method known as "open 
competitive examination" as a lest of 
fitness to enter the service. 

The germ of this idea was generated 
in the reform of the English administra¬ 
tion in India, and was carried out in the 
Charter Act of 1833. A special school, 
Hailey bury, where Mai thus had lieen a 
master, had been established in 1813 for 
training those nominated to be Indian 
civil servants, and entrants to this had to 
undeigo a difficult examination. The 
training w'as educationally of a high 
grade, and the discipline strict. But pa¬ 
tronage still played a large part in 
appointments and entry to the school. 
The act of 1833 prescribed that, in future, 
four candidates were to be nominated for 
each vacancy and that the nominees were 
then to compete in "an examination in 
such branches of knowledge and by such 
examiners as the Board [of Control] of 
the Company shall direct” (section 105). 

Yet this Indian reform issued from 
more general causes and together with 
other like reforms. A new class, the upper 
commercial and manufacturing men, now 
entered politics, especially with the Re¬ 
form Act of 1832. They were accustomed 
to business efficiency, to the rational fit¬ 
ting of manageinent and methods to pur¬ 
pose. and to strict account-keeping. 
Furthermore, local police and health and 
poor-law assistance administration had 
been reformed in 1829 and 1835 under 
powerful utilitarian influences. Colonies 
had been lost through incompetence. 
Judicial relics of authoritarian and bar¬ 
barous penal ages were under attack by 


the new men who argued that men were 
good, if not free altogether from sin, but 
that institutions as they were corrupted 
them.*® 

In 1853 charter of the India Com¬ 
pany came before Parliament for revision, 
and Macaulay, brother-in-law of Trevel¬ 
yan,^* well-versed in Indian affairs and 
English university conditions, secured the 
complete abolition of patronage and the 
acceptance of the principle of open com¬ 
petition of all comers. It is important to 
appreciate the character of Macaulay's 
suggestion, for it has dominated the Eng¬ 
lish theory and practice of recruitment 
and promotion until today, in the Home 
Office as well as the Foreign and Colonial 
Services. The essence of his aigument is 
to be found in this part of his speech to 
the House of Commons fjune 23, 1853): 

It seems to me that there never was a fact 
proved by a larger mass of evidence, or a 
more unvaried experience than this: that men 
who distinguish themselves in their youth 
above their contemporaries almost always keep 
to the end of their lives the start which they 
have gained. 

In July, 1854, Macaulay w’as called 
upon by Sir Charles Wood, Chancellor of 
the Exchequer, to head a committee of 
distinguished men (including the princi¬ 
pal of Haileybury College, Benjamin 
Jowett, then tutor and later master of 
Balliol, Oxford, and Sir George Shaw 
Lefevre, who had had long administra¬ 
tive experience) to report upon the re¬ 
cruitment of the Indian civil service. His 
scheme of open competition and his list 
of subjects and marks were accepted in 
their integrity. Open competition was 
thus invented and put into practice for 
India, and it became the pattern for 
reform of the civil service,*® and later 

iwCf, S. E. Finer, Jr., Sir Edwin Chadwick 
(London, 1949). Vol. 1; and K. B. Sincllie, 
A Hundred Years of English Government 
(London, 1934). 

Permanent Secretary of the Treasury'. 
i2l,aier in his speech Macaulay cleverly an¬ 
alyzed the operation of competitive examina¬ 
tions: "Under a system of competition every 
man struggles to do his best; and the conse¬ 
quence is that, without any effort on the 
part of the examiner, the standard keeps itself 
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still a model for the United States and 
the envy of France. 

Meanwhile an extensive and careful 
inquiry had been set into operation by a 
Treasury minute of November, 1848. It 
ran as follows: 

The First Lord and the Chancellor of the 
F.xchecjuer state to the Board [of the Treas¬ 
ury], that they consider it desirable that an 
inquiry sliould he instituted into the present 
state of ilie csluhiishnieiit of the Treasury, 
and into the arianj;cmeius and rejrulations for 
the disliibutioii and conduct of the business, 
in order that such changes may be made as 
may be re(]uired to secure the highest prac¬ 
ticable degree of efficiency, combined with a 
careful attention to economy, etc., etc. . . 

Loid John Russell was then prime 
minister, and Sir Charles Wood the Chan¬ 
cellor of the Exchequer. The inquiry into 
the various departments was directed and 
in part conducted by Sir Charles Trevel¬ 
yan, who was later joined by Sir Stafford 
Northcote. They were assisted by one or 
more members of each department ex¬ 
amined. 'The reports cover about 450 
pages, including the general report by 
Northcote and Trevelyan on “The Or¬ 
ganization of the Permanent Civil Ser¬ 
vice.*’ It is interesting to notice that the 
term “civil service’’ in reference to the 
home establishments was now used for 
the first time. The report was issued in 
November, 1853, together with an opin¬ 
ion upon it by Benjamin Joweit, the 

up. But the niomcMit that you say to the ex¬ 
aminer, not ‘Shall A or B go to India?’ but 
‘Here is A. Is he fit to go to India?’ The 
question becomes altogether a different one. 
The examiner's compassion, his good nature, 
his unwillingness to blast the prospects of a 
young man, lead him to strain a point in 
order to let the candidate in if we suppose 
the dispensers of patronage left merely to tlic 
operation of their own minds; but you would 
have them subjected to solicitations of a sort 
it would he impossible to resist. The father 
comes with tears in his eyes; the mother w'ritcs 
the most pathetic and heart-breaking letters. 
Very firm minds have often been shaken by 
the appeals of that sort. But the system of 
competition allow.s nothing of the kind. The 
parent cannot come to the examiner and 
say: ‘1 know very well that the other boy 
heat my son; but please be good enough to 
say that my son beat tlie other boy’ ” (Hansard, 
Scries 3, Vol. CXXVIII, pp. 754, 755). 


Master of Balliol, Oxford, and collabo¬ 
rator with Macaulay in the Indian 
reforms. About forty other distinguished 
people in public life and education were 
also asked for their comments, w'hich were 
sent in between January and June of 
1854, and the whole was placed before 
Parliament as the “Report and Papers 
relating to the Re-organization of the 
Civil Service.” The plan was greeted by 
John Stuart Mill as “one of the greatest 
improvements in public affairs ever pro¬ 
posed by a government.” This improve¬ 
ment consisted of that which Macaulay’s 
Committee on the Selection and Training 
of Candidates for the Indian Civil Ser¬ 
vice was at about the same time recom¬ 
mending for India. It was the abolition 
of patronage and the admission of people 
into the service at prescribed ages and by 
means of competitive examination. Two 
other principles were laid down. The 
commissioners recognized that a clear dis¬ 
tinction could be drawn between the 
intellectual and routine work of the ser¬ 
vice. and demanded an appropriate 
division of labor and a separate type of 
examination for each. This involved 
classing civil seivants—a problem which 
has never cca.sed to give trouble, and 
which has never given complete satisfac¬ 
tion. 

A further point in these recommenda¬ 
tions calls for remark. I'hinking mainly 
of the higher administrative posts, the 
commissioners laid down another prin¬ 
ciple, which still, but with some modi¬ 
fications, holds good in Britain, and 
distinguishes the British type of recruit¬ 
ment for that class from recruitment in 
other countries, notably France and Ger¬ 
many. The report was antagonistic to any 
technical preparation for the examination 
for such posts, for the commissioners had 
their eye upon the classical and mathe¬ 
matical education at Oxford and Cam¬ 
bridge of their day. They were impressed 
by Macaulay’s argument that 

men who have been engagtd, up to one and 
two and twenty, in studies which have no 
immediate connexion with the business of any 
profession, and the effect of which is merely 
to open, to invigorate, and to enrich the 
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iTiiiul. will generally be loiind. in the busi¬ 
ness of evea y prolession, siifieiior lo men who 
liave, at eiglil<‘en (ji nineteen, devoted ibeiii- 
sebes to the .special studies of llieii tailing. 
Indeed, early siipeii(nily in iilerafiiic and sd- 
ente geneially irnlitales the exisieiue of stune 
(jnalilics wliitli are seeinities against viee- 
iinJnsrrv. self-denial, a ta.stc lot pleasures not 
sensual, a laudable desiie of iionourable dis- 
liiu Lion, a still more laudable desire to obtain 
the approbation of friends and relations. We, 
tlirielote, think tlial the intelleetual test about 
to btr establi.shed will be found in j>rat.liec to 
be also tlie best moral lest tliai ran be tlcviscd. 

Macaulay was so sure of his prcstripf.ion 
of seeking lor evitleiu.t* id superior iniiit! 
ralher than spetilie inlonnaiion that he 
cveij vcmuicti that the toni|)eiit(irs rould 
MS weJ! be examined in Clu rokee or Iro- 
(pu»is as ibe European classics and that 
the lest would lie as valid for the adiniti- 
istrafive object of his search: not infor- 
malion, but mind; non iniiliascd mullum, 
not many thing.s liul tiukIi. 

I'he prinrijiles here set out still stand 
as the foundation ol tlie English civil 
servite. "I here have been niodiiications 
ill the course of the ninety yeais sint e that 
lime owing to the growth of lethnieal 
studies at ihe universities, lint to a large 
degree the general foundation of liliera! 
studies remains. The “mere sniaiiereE' is 
not wanted. Even today the study of the 
humanitie.s and history, in their classic 
and modern shapes, is strongly believed 
to produce tlic best type of administra¬ 
tive officer.^" This belief has much to 
coinnieiid it, for it is not the knowledge 
of siliool subjects that is wanted in the 

I his statement i.s rather more true of the 
('oinmittee on the Civil Service Class I Exam¬ 
ination of 1917, than of the present policy of 
tlie civil service romniissioners, which is to 
draw recruits from a huge variety of schools. 
The bias of the Committee is sfiowii in this 
represeiuativc extract from its report (Cd. 
8(157, >11*7)- leach the classical learning 
and develop classical scliolarship there was at 
work 111 191.4 a great band of scholars ecpiippcd 
by the trailition, the organized learning, and 
Ihe experience of four hiindicd years. . . A 
large proportion of the most able students 
have gone in the past to classics, and wc can¬ 
not alter the natural habits, the preposses¬ 
sions, and the system, that have caused the 
must gifted among liteiary students lo follow 
the ancient stud it's. ” 


admiiiisiraior, but a way of thought, a 
mental and moral discipline. The aim is 
not to secure an expert hni an adminis¬ 
trative offuer who is capable of becoming 
skilled by contact with his actual work 
and able to say at what exact point an 
exjiert sh.ill be called in. T he examina¬ 
tions demand an education w'hich will 
produce i atulidaics with the highest power 
oi eulighteried common sen.se.^^ 

T’he outlook, power and quickness in com¬ 
prehension. the gift of dealing with people, 
the )eadim‘s.s to take the iiiilialive aiul to 
assume responsibility, aie all in the main 
highly developed when the business to he 
iiaiisacled is seen by the Civil Serxaiit against 
a backgromul of other knowledge of the type 
tbrough wliich the mind has become 
developed. 

The bigliest class of adTnini.stiative 
ofhiers thus provided has gone under 
diflcrent names (e.g., the njijier grade, the 
first division, the administrative cla.ss), but 
it has .so far consisted of the pick of the 
Honors men in the classics, hi.story, and 
sciejue (including mathematics) courses 
at the older universities, with tlie bias on 
the two former. From tlic upper and 
higher middle clas.ses of the country—the 
only ones until quite retently who could 
afford such an education—came genera¬ 
tions of young men into the service who 
had precisely the liberal, literary turn of 
mind, without professional prejudices or 
bureaucratic pedantry, fitted to work 
hand in glove with the parliamentarian, 
to act unopprcssively toward the public 
and smooilily direct the departmental 
energies. The composition of that class 
has since World War 1 been undergoing 
a proce.ss of change and so also the de¬ 
mands upon it of a new era in national 
life. To this I revert later. 

rhe commissioners laid down certain 
other rules for efficient and convenient 
recruitment of oflicials. (1) All examina¬ 
tions should be conducted by a single 
authority standing entirely outside the 
separate departments. This would secure 

i^l.ord R. K. Haldane. 'The British Civil 
Service,'’ in Journal of Public Administration, 


Vol. 1 , p. 29. 
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efFcctivnicss and consistency: and in this 
England, Gtrinany, and the United States 
have followed much the same patli, while 
France differs, having an examining au¬ 
thority in each depart merit. (2) Examina¬ 
tions should be held at Regular intervals 
and not for special appointments, which 
would conduce to making it known as 
an annual event to all potential candi¬ 
dates. (^5) SnccTssliil candidates would be 
allowed to enter the departments of their 
choice in order of their place on the 
pass list (c'xcept since i()i9 into the 
'I reasiirv); not so in Erarue or tlic United 
States. (4) There should be a period of 
probation bedore candidates were finally 
jilaccci on the cstablishc^cJ staff'. 

Only part of the lecoinmenchitions 
were carried into c.xeciition, and this, in 
the teeth of strong protc*si from the: clubs, 
political and social, fnuii politicians, and 
from everybody who had something to 
lose by the reform.*" Macaulay, wander¬ 
ing into lirook’s in xMaich, 1854, found 
everybody astounded by ricrvelyan's 
plans for the abolition of patronage at 
henne. T he siorin from clubland almost 
swept I'levehan, the Sir (iregory Ifatcl- 
lines of 1 lollope’s Three Cleihs, out of 
office. A remark made by the latter in 
1875 ('before ilie Playfair Cominissicm on 
the Ci\il .Service) is too interesting to 
put into a footnote; the italics arc 
mine.*** 

3 -* It is jnlc:rc‘siing to reiiicinlKM that Cilaclsioiie, 
who iiigeci on this leiorni, did so on (he 
gioimd that the higher classes would get ad¬ 
ministrative: power. 11c believed, in iHr,that 
the aristocracy of thi.s counlrv were superior 
in natural gifts, on the aveiage. to the: iiia.ss, 
and that with Iheii accpiiied advaniages, their 
‘‘insensil>lc education,” iricspeclive of huok- 
leaining, they were iinnienselv superior. See 
the letter to Lord John Russell, January 20, 
1K54, in :i|ipeiidix to John Mniley’s f ife of 
Gladstone (London, 1905). Queen X'icioria was 
much perturbed by the suggested refuniis and 
consented to them most grudgingly (l.etlers, 
I'chruarv 7 and 17. 1854). 

Pailiarnentary Papers, 1875, Vol. XXIII, p, 
100. It is remaikahlc that ITcvclyan’s scivices 
to the English government, at home and in 
India, have not yet received a mark of grati¬ 
tude in the shape of a full memoir. 'ITic Pic- 
lionary of Sationnl Biogynphy gives scant in- 
fotmaiion about him. lioin in 1807, at I (un> 
ton. he was educated at the Gramiiiai School. 


1 wish hiiefly to explain the circiim.stanccs 
which led up to the Report of Sir Staflorcl 
Noithcote and my.scTf on the oigani/ation of 
the Civil Sei\'ic:e. The revolutionary period of 
jS^S gave us a shake, and cme of the coiisc- 
cpienccs was a remarkalile sc]ic\s ol invc:stiga- 
licms into pid)lic odicers, which lasted for five 
ycMis, culminating in the Oigani/alioii Report. 

r 8 ^>j and After. By an Order in Coun¬ 
cil of May 21, iSr^r,, the Civil Service 
Commission—the (Central Board of Ex¬ 
aminers—was eslablisljcd, with three 
mennbers, with tenure during iht^ pleasure 
of the Oown, "to conduct the examina¬ 
tions of luen projiosccl i<^ be 

appointed to any of the junior situations 
in the Civil KstabJishnicnl.s.” 1 he (Jom- 
nii.ssion would decide upon the age. 
hcMllh, character, and reejnisite knowl¬ 
edge and ability for the discJiarge of tlicn'r 
ofhcial duties, and would give a certifi¬ 
cate to this erteit precc:deni to the 
appointment. The extent of the acvnal 
lefcrrm was this: (1) competition, not 
compulsory but [lermissivc;, was made the 
basis of ap{)ointmenis, but only through¬ 
out the ranks of the junior offices: (2) 
the power of appoinMiieni, lollowing tlie 
is.siie (»f the cornmissiemers’ certificate, 
was still in the hands nl the* political 
heads of dc|)aitmenls: and (‘|) a six- 
months' probation jieriod Avas established. 
Abuses were thus limited, not entirely 
.swept away. People of mat m e age wlio 
had .sp(?c:ial cpialificalioiis for a special 
post were not recjuijcd to have the Cloin- 
iiiis.sic)n's certi fic aie. 

It was twenty years heforc party attacks 
upon llie work of tlic' Commission ceased 
and it was IcTi to work in ])eace.i^ I'lic 

and at Uliai tea house, and lluaice piocc'eded 
to Ilailcyhiiry. He entcied the: E.ist India 
Company’s Bengal Civil Sei vice as writer in 
1826 ancl rapidly rose to high administrative 
oflico, his iirteiest and endeavors heitrg directed 
especially to public: education anci finance. 
In 1838 he resumed to England, and tioni 
1840 until 1859 he was as.sisiaiit, and later 
permanent, Setretarv to the Treasury. It was 
in this period that he helped so materially 
to bring about the reorganization of the Home 
Civil Service. In i8f;g he returned to India as 
Governor of Madras. 

Cf. Anthony I lollope in an article in the 
Fortnigfilly Review, October 15, i8t)F>: ‘*‘\\e, 
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Superannuation Act of 1859 supplied a 
sanction to the rules of the Order in 
Council of 1855 by providing that with 
certain special exceptions (professional 
officers of mature age being the most im¬ 
portant), no person should thenceforward 
be deemed to have seized in the civil 
service and to be entitled to a pension 
unless he should have been admitted with 
a certificate from the civil service com¬ 
missioners. 

In 1870 the Order in Council of June 
4 completed the edifice thus created—its 
essentials were these. (1) The lest of open 
competition was made obligatory prac¬ 
tically throughout the service. (2) In the 
case of professional officers, the civil ser¬ 
vice commissioners might dispense with 
the examination test if they thought fit. 
(3) Certain officers appointed directly by 
the Crown (in 1914 these still numbered 
about three hundred, now' considerably 
reduced) needed no certification whatever 
by the commissioners. (4) For certain 
situations, where the head of the depart¬ 
ment wished to dispense with an examina¬ 
tion, the civil service commissioners could 
consent at the rexjuest of the head of the 
department and of the Treasury. This 
allows for the ap{K)intment of distin¬ 
guished men from outside the service: a 
rare but valuable occurrence. (5) Lastly, 
but very importantly, the Treasury, w'hich 
necessarily had powers of coordination 
and control permeating all departments 
because of its financial responsibilities 
and powers, was given special authority 
in the field of departmental oiiganization. 
It was to approve the rules for testing 
candidates made by the Civil Service 
Commission and the departments, and 
the periods at which examinations should 
be held, the number of vacancies, and the 
grouping of situations to be competed 
for. 


Your Majesty’s Civil Service Commissioners, 
humbly offer your Majesty this our Tenth 
Annual Report.* Thus the dread document 
now under notice is commenced, reminding us 
with teriible earnestness of the quiet progress 
of the years. Heie is their tenth report, and 
it was hut the other day that we were dis< 
cussing whether thc«e Commissioners would 
ever have real existence!” 


Since 1870 the development of the 
civil sen^ice has been marked by a series 
of thorough inquiries, always searching 
for improved efficiency. There were the 
Playfair Commission of 1875, the Ridley 
Commission of 1884-90, the Macdonnell 
Commission of 1910-14, and the Glad¬ 
stone Committee of 1918. and all of these 
had before them the questions of classi¬ 
fication, recruitment, and promotion, all 
interdependent parts of a single problem. 
It should be noted that there is no one 
general statute for officials as there is in 
the United States and Germany, and 
since 1946 in France. The foundations 
of the civil service are established, for 
the most part, by Orders in Council and 
Treasury Regulations and not by acts of 
Parliament. They were drawn up under 
successive cabinets in accordance with the 
recommendations of royal commissions: 
Parliament was not asked in any effective 
sense to ratify them, although it occa¬ 
sionally discussed their general character, 
and the Treasury and the Civil Service 
Commission were made the cu.stodians of 
their execution. 

HOW THE SERVICE IS CONSTITUTED 

The civil service numbers 946,000, of 
wffiich some 250,000 arc industrial staffs. 
The remainder, nearly 7(^0,000 nonindus¬ 
trial civil servants, fall into the classes 
shown in the accompanying table. This 
number falls broadly into four great 
groups. 

For all these classes save one, the prin¬ 
ciples of recruitment need little discus¬ 
sion here because their work is rather 
specific and this carries with it a concrete 
definition of the qualities required. $0 
with executive work, though this is a 
little more difficult of definition than the 
other classes (and difficulties also are 
naturally experienced with some of the 
units in the inspectorate). So with the 
clerical, the typists, and the professional 

i»They are brought together—at least the 
gist and references thereto—in Royal Comniis- 
.sion on the Civil Service (1929), Appendix to 
Part I of Minutes of Evidence. Introductory 
Memoranda Relating to Civil Service (65-149), 

>930- 
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scientific and technical staffs, where a amendments, and various kinds of public 

well-known course of training is provided explanations. They are responsible for 

by certain responsible bodies. Little atten- the control of staff, and for the execution 

tion will be paid to these or the industrial of the work of the department, 

and manipulative staffs in the following Let us be very clear, before another 
discussion of recruitment; some attention step is taken, about what this administra- 

is given to them in the sections on pro tive class truly signifies. It is a body of 

motion and political and civic rights (in advisers, a “brains trust*' to use an Ameri- 

Chapter 34). can colloquialism, the immediate aid of 

The class with which we wish mainly the minister at the head of the depart- 

10 concern ourselves here is the adminis- inent. Eac h mernlier of it, in his own way, 

irative class. In 1938 it numbered about at his jiarticular level in the hierarchy, 

1500; at the peak in World War II it will contribute not merely information to 

numbered about 4800; it will become the minister, but the ingredients of sii- 

normal at about 4000. This is the pivotal preme policy. At the top the two or three 


TABLE 24—^Numbers of the British Civil Service: October i, 1947: Nonindustriai 

Staffs Only^* 



Whole time 

Part time 

Total* 


Men 

Women 

Men 

Women 


Administrative 

3,864 

517 

27 

9 

4.399 

Executive 

40,528 

9.839 

237 

69 

50,520 

Clerical and subclerical 

130,436 

121,023 

19.5 

7*087 

255.100 

Typing 

222 

28,628 

4 

1.507 

29,605 

Profcs.sional, technical and scientific 

38,693 

3 . 4*5 

47 * 

57 

42,382 

Minor and manipulative 

127,664 

56.178 

25*075 

25*54* 

206,650 

Technical ancillary 

44,419 

7.787 

156 

143 

5S.356 

Inspectorate 

4*505 

708 

89 

5 

5.260 

Messengerial, etc. 

28,378 

12,015 

8j8 

7.043 

44 . 3*4 

Total 

418,709 

240,120 

27*072 

36,461 

690.596 


* Includes part-time staff counted as half units. 


and directing class of the w'hole civil 
service. From the permanent secretaries 
down to the assistant principals they are 
responsible for transmitting the impulse 
from their political chief, from the stat¬ 
utes and declarations of policy, through 
the rest of the service and out to the 
public. They translate the wishes of the 
political side of government into work¬ 
able and legally valid rules; and to that 
end they use scientists and lawyers as they 
are required. It is their business to gather 
together and weave the strands of science 
and law necessary to the determination of 
policy by the minister, and this may issue 
in the drafting of projects of law. amend¬ 
ments thereto, answers to parliamentary 

toHou.se of Commons, Debates, December 17, 
1947 - 


men at the head of the department will 
l>e almost the minister’s permanent other 
self.2o T his has already been emphasized 
in the chapter on the British cabinet. It 
cannot be re-emphasized enough. Their 
functions include making the department 
work in order that the laws may be car¬ 
ried out. But the average of about a hun¬ 
dred members of the administrative class 
at the head of each department are there 
to amass, develop, sift, improve, continue, 
and carry to minister after minister the 
knowledge of the function and policy of 
the department in relation to those of 
all other departments. They are the de¬ 
partment’s permanent wise men. 

20 This is described with masterly illumina¬ 
tion by a distinguished former member of the 
class. Sir Henry E. Dale, in his The Higher 
Civil Service of Britain (Eondon, 1941). 
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The Educalional System and the Civil 
Srivire, It will nlrcady have been apprcci- 
a(cd lioiii the disrussion of the relation^ 
shij) hctwereri the hij'Ijer civil service and 
the universities that the two are con¬ 
sciously inte;L,nated. The same principle 
ill j^eiieral holds good lor the various 
lower grades of the services: it is at¬ 
tempted to organi?e the various classes 
in such a w'ay as to tap the nearest related 
level of the schools, liiis is a valuable 
procc:chire: for by anangiiig the age limits 
and the nature of the recruiting examina¬ 
tion for the service, the pupils can, at 
their resj)etiive ages, look toward en¬ 
trance into the seivice and use tlieir 
ordinary curriculum so to do. Two things 
result: a regular expectation, for those 
who wish it, to enter the service at the 
completion ol their tiirriciilinn, and 
therefore any special preparation in view 
of the exaniination; yet the pupils arc 
not obliged, as in most other systems of 
civil service, to be t:specially coached in 
subjects tlie civil service wishes, yet cx- 
traner>us to the ordinary curricuintn. 
Hence, the schools need not, for voca¬ 
tional reasons, he compelled to go outside 
the subjects and the methods of teaching 
commended by reasonable pedagogy for 
stiiclenis of the age group in epaestion. 

The Loraf-goTJernmerit System and the 
Sendee. I'liough British public adminis¬ 
tration is highly decentralized (though 
less so than in the middle or at the end 
of the nineteenth century) and though 
local government has large discretion 
ov**r the bulk of municipal and sc^cial 
Sfi ices, there is, through various devices, 
strong and elleciive central control, sup¬ 
ported by grants-in-aid from the central 
authority equaling over fifty pci cent 
of the local government expenditures, 
excluding the public utilities.^i The or¬ 
ganizing. regulating, admonitory, advis¬ 
ing, scheme-sanctioning, auditing, and 
inspecting controls are administered by 
the central civil servants, and, in the 
higher range of policy and action, by the 
administrative class. 

21 CL Mcrniaii Einei, luifrlish Lnral Govern- 
merit (fourth edition. 194CJ), Part IV. 


It must be remembered also that the 
nationalized occupations, though not un¬ 
der civil service, are yet directed and 
supervised at the lop level by the minis¬ 
ter at the head of the government depart¬ 
ment related to the nationalized indiis- 
tryr- and tin's means tiie administrative 
group at the head of the civil scrv'ice. 

HOW THE AD.MINKSTRA'riVE CTJVSS IS CHOSEN 

The administrative class is open by com¬ 
petitive examination lo men and women 
between the ages of 21 to 24. In 1925. the 
class was opened lo w'oinen on the same 
terms as to men. As the age indicates, it 
recruits mainly Irtiin the Honors-degree 
men of the iinivcTsities. 'This class is ic- 
truited also by promotion from the lower 
classes of the service, and those who are 
so promoted, as well as those who enter 
by examination, enter first the adminis¬ 
trative cadet corps, called the junior 
grade, which serves as a training ground 
for their new duties. '1 he numbers of 
suc h promotions are small enough to give 
a rca.sonabIy certain jjrospect i^f more 
respon.sible oflice later. From i92‘{ to 1935 
the class was letruiied to the extent of 
278 by competition and 82 by promotion. 
The annual relationship of pronioiees to 
entrants is erratic. There is a probation 
period of tw^o years, at the end of which 
there is either discharge or reversion to a 
lower grade if the probationer is unsatis¬ 
factory. 

This cla.ss is the hub of the administra¬ 
tive wheel; on one side it is attached to 
the parliamentary machine, on the other 
to the executive arms of the administra¬ 
tion. To it is imparted a direction and 
velocity by the minister; from it there 
emanates advice which has been drawn 
from the specialists, the inspectors, the 
experts, and vocational and social repre¬ 
sentative bodies. Its advice penetrates 
beyond the minister to Parliament and 
the public; into it. through Parliament 
and the minister, passes the force of pub¬ 
lic, which is trannmted by it into com- 

2-Cf. Herman Finer, “Planning and Recon- 
siruclion in Biiiain" International Labour 
lieuiew, April 1918. p. 283 ff. 
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niands to the spcrcialisis, the inspectors, 
and all the classes of llu; service, in each 
departnieiil, in the local authorities, in 
the doTitinions and rc»lonies and lorcij[»n 
countries, down to the final manipulative 
olficer, to the end that the things poliii 
cally willed shall actually be done. It is 
obviously the crux of the adininisiraiivc' 
side of government. As ‘luh it has natu 
rally received and deserved much atten 
tion. 

We are concerned with its duties and 
its preparation to fulfill them. The ad- 
minisMative class itself formulated its 
duties in evidence for the Tomlin Omi 
mission,and it is lepnuluced in full, 
since* incidentally it is itscll a good ex¬ 
ample of the cpiality of the class. 

The vc»lu!m.* of olfii ial woik which calls f<‘! 
decisions afleclin^ the pul)lif. is nowadays such 
that it is physicallv iinpovsihle hu ihe Miii 
ivStcr himself to give the decisioTi e\<cpt in the 
most im|>oiiaiit cases. -\ikI fuithei, even whcrii 
the issue is one which can and must f)C suh- 
mitled for the Ministers personal decision, 
it has to be lairly and lullv preseni<*d to him 
so that the material facts and considerations 
are lieloie him. T he nccrd for sen ices of this 
kind is present in every department which 
has a political head. 

Theie is another conimon (eaiure of nil 
work wliic li is .siiidly administraiixe in thai 
acter. It is usiiallv desciibed lot instance, 
hy the Keorgani/ation Committee of 1920-- 
liy the .somewliat general expression "the 
fonnalion ot fuilicy." Wliai is meant is, we 
tliiiik, this. 'I he Inisincss of goveininem. if it 
i.s to in; well done, calls for the .steady appli¬ 
cation of long and wide views to complex 
problems: for the piiisuii, as regards each 
and every subject-matter, of deliiiiie liners of 
action, miiinaily consistent, conformed to pub¬ 
lic opinion and capable of being followed 
continuoiisiy while condilions so permit, and 
of being readily adjnste<l when lliey do not. 
Almost any adininistiativc decision may he 
expected to have consecjiieiires whidi will 
endure or emerge long after tlie |)eiiod ot 
otliec of the Governmeiil hy whidi 01 under 
whose autlioiity it is taken, ll is the jjcriiliar 
function of the Civil Service, and the special 
duty oi the Adminisilaiive Cia.ss of that 
Service, in their day-io-dav work to set these 

-'*» Appendix \'in to Minutes of Evidence: 
Slnleinrnf sithmitted hv the .A.ssofi;ition of 
First Division Civil Servants, irj.'to. 


wider and more cndiiring considerations 
.'igainsl the exigencies of the inomeiii, in 
Older that the Tailiainenlary convenience ol 
to-day rnav not hecome the Pat liameniary rrn- 
hanassment ol to-morrow. Elds is the primary 
jiistiticalion of a permanent adininistiaiivc 
service. Vacillation, iimeiiaintv and incon 
sistency are i(>ns])icnons syni|)loms of bad 
administration, Ihe foitiialion cd policy in 
tJiis limited sen.se—Mii)je(..l alwavs to the coir 
tiol of the Minister and 10 tlie supreme au- 
Ihoiity oi Pailiameni—is iyf>ical ol .wlminis- 
lialivc woik in ail depaiiinents and in 
relation to all subject tnallers whether of 
greater or of lesser inipoilance. 

All adiinnisiiative woik is earned out uiidei 
statutory antlioritv or, in certain fields, uiuUt 
the |>iert)gaiive ]»oweis of iht (.iniwii. To a 
large extent it rrinsisls in the appliiation to 
pailicniar cin timstaiH es of general principles 
laid down in the statnies, 01 (he administra¬ 
tion of finatuial piovision made hv Pailia 
mcni. in jnnsnamc of the powers vested in the 
nepaitmeiii in that helnilf. It involves neccs- 
.sarily the [iicpaiaiion or studv ol pro|io.s;ils 
for the ahrration of the existing l.iw in the 
light of changed cin umsiaiKes. new' polit ics 
or expelienee. It is indeed (me that jiroposals 
for amending legislation within the adminis¬ 
trative Sj)h(!ie do. to a huge extent, and 
perhaps mainly, emanaie fiom Departments. 
T"he .statement that ifiese plot esses lorni an 
ifiipoirant )>ai( of (lie woik of administration 
affoivis, however, no ground tui anv sugges¬ 
tion that the lavil Sen ite ^eeks to nsniji the 
fiinctions of Parliaiiicni itself. Tlie functions 
aic essenliallv tlillerenl. 

T hese, we (onteive, are the loiiiiiioii ch.'irar- 
lerislics of all atiminisliaiiv«' work, wh.itevei 
the suhjetl inalter. In each pauitul ir hranch 
of lliai woik Ollier cliairiciei i'-lics will alsti 
he found, but they arc special to those 
branches. For example, in tlie Btiard of Etlu- 
catiori and .\finistry ot Health, the impoitant 
function of maintaining good lelations with 
the autoiioiiions Local Anihoiiiies, while 
securing in general the application of those 
standards of local adminisi rat u»is which 
Pnrliainent desires, is a ivpe of work wliich 
is not found in a Depaitrneni like the Cn.s- 
tonis and Fxri.se or the Admiralty, Similarly, 
ill some hraiiches hut not in otliets, one ol 
the iiinriions of administration is the deter¬ 
mination or polity in the light of teclinical 
ativite, whit li lias to be weighetl aiul halanced 
against oihei iioii-it;clini< al tonsidt'iat ions, 
such as financial conditions 01 the stale of 
public opinion. 

Thus the cllicieiit jjeiformancc of the ad 
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niinistrative work of the various Departments 
calls in all cases for a tmimui nirnta! equip¬ 
ment of a high order, while in the particular 
case powers developt?d in some patticular 
direction are needed. In some spheres, what 
is most wanted is judgment, saxior-iaire, /w* 
sight, and fairmindedness: in others, an in¬ 
tellectual equipment capable of the ready 
mastery of complex and abtrme problems in, 
for instance, taxation or other economic sub¬ 
jects, imagination and construrtwe ability. 

It is important to distinguish heiwccn the 
substance of administrative work and its form. 
The latter may be a mcinorandiim, a draft 
regulation, an inquiry, a coiiference or inter¬ 
view, a verbal decision or instruction to a sub¬ 
ordinate. or a minute on official papers or an 
official letter. The substance of it is the exer¬ 
cise of a sound and informed judgment upon 
the subject-matter in hand: and this is equally 
true whether that judgment be final or to he 
submitted to higher authority. 

The sentences which describe tJie 
qualities have been italicized in order to 
bring home their full import. And yet 
even the whole passage does not quite 
reveal all the gravity of the pro-blem. For 
the men who enter this class are not 
merely secretarial; they are the young 
shoots who may twenty years hence be 
permanent heads of the departments or 
very closely associated with them. Tlieir 
position in the governmental process will 
be not merely instrumental to, but 
creative of stale policy. The significance 
of this must at once be appreciated. 

The Permanent Secretaries have usually 
had perhaps more than twenty years of 
very varied official experience before they 
attain their position; and it is extremely 
rare for any to have served in only one 
department; indeed, just before World 
War II in the thirty principal depart¬ 
ments, twenty-three had served in one or 
more other departments. At that stage 
there is considerable transfer from de¬ 
partment to department. Those entrants, 
who, tested by time, experience, and 
comparison with their colleagues, have 
ascended to one of the first fifty positions 
in the serv-ice, are, indeed, men of high 
quality. Ministers soon learn, by taking 
cautious stock for a time, the respective 


zones of usefulness of themselves and 
their permanent subordinates. If they are 
too ignorant or lazy lo learn—and it is 
proper to say that some have been—they 
are helped by their cabinet colleagues, or 
they sink into fxjmpous quiescence. In 
that case, the day-by day administration 
runs routine-wise, while general policy is 
unchanged or is made by the initiative of 
Parliament or the cabinet. The perma¬ 
nent staffs can be excused a little impa¬ 
tience with that minister who cannot 
immediately understand their account of 
what two decades has taught them, as well 
as he who too rashly assumes that it may 
be learned and confuted in as many 
hours. 

Sir Warren Fisher has stated the prin¬ 
ciples of cooperation soundly: 

Determination of policy is the function of 
Ministers, and once a policy is detcririinecl it 
is the unqiiestiotied and unquestionable busi 
ness of the civil servant to strive to carry out 
that policy with precisely the same energy and 
precisely the same good will whether he agrees 
with it or not. T'hat is axiomatic and will never 
tie in dispute. At the same time it is tlic tradi¬ 
tional duty of civil servants, while decisions 
are being formulated, to make available to 
their political chiefs all the information and 
experience at their disposal, and to do tfiis 
without tear or favour, irrespective of whether 
the advice thus tendered may accord or not 
with the Minister’s initial view. The presenta¬ 
tion to the Minister of relevant facts, the ascer¬ 
tainment and marshalling of which may often 
call into play the whole organization of a De¬ 
partment, demands of the civil servant the 
greatest care. The presentation of inferences 
from the facts equally demands from him all 
the wisdom and all the detachment he can 
command. 2 ^ The preservation of integrity, 
fearlessness and independence of thought and 
utterance in their private communion with 
Ministers of the experienced officials selected 
to fill the top posts in the Service is an essential 
principle in enlightened government as— 
whether or no Ministers can accept advice thus 
frankly placed at their disposal, and accept¬ 
ance or rejection of such advice is exclusively 
a matter for their judgment—it enables him 
to he assured that their decisions are reached 
only after the relevant facts and the various 
considerations have, so far as the machinery of 

‘‘i* Present author’s italics. 
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government can secure, been definitely 
lirought before their minds.^B 

If, then, such a status and service are 
to be the culmination of a regular career, 
the preparation and the continued train¬ 
ing of the entrants are of great moment. 
If all that were required were any single 
one among the qualities in the italicized 
passage for each individual job, then, 
perhaps, the specific tests might be in¬ 
vented, though this is improbable since 
each quality is itself rather nebulous and 
composite. But the difficulty is immensely 
increased when we reflect that to each job 
several of the qualities are essential, and 
that as the administrator proceeds in his 
career, now one and now the other, and 
ail in various combinations, will be called 
upon, and this not with precise predict¬ 
ability. It is doubtful whether the nature 
of the problem has ever been considered 
as rationally as it deserves, but three gen¬ 
erations of muddled development have 
brought us within sight of a solution. 

The Method of Study. It is clear that 
the subjects of study matter less than the 
method of study, and that the demonstra¬ 
tion of mind is more important than the 
display of information. The aim is not 
to recruit a departmental expert, but to 
discover a mind which for capaciousness 
and vigor will continually be able to 
master the technicalities of the job, in¬ 
deed, a succession of jobs, through pro¬ 
motion and transfer. At a comparatively 
early stage, for example, the young ad¬ 
ministrator will be cooperating with 
colleagues and subordinates in sifting the 
information from persons and documents: 
that is, in deciding what is and is not 
important enough to go forward to the 
administrator and political heads of the 
department as relevant ingredients in the 
making of policy. Macaulay, then, was 
perfectly right to look to unspecialized 
university studies. It is clear that the ex¬ 
cellence of this test and to some extent 
of the nature of those studies must de¬ 
pend on the tutorial method employed, 
and on the spirit and outlook of the uni- 

Tomlin Commission, Minutes of Evidence, 
p. ia68. 


versities. On the whole, the universities, 
old and young, look rather to the build¬ 
ing of a liberal character than to the pro¬ 
duction of erudite, unpractical pedants 
or very pmctical technicians. The finished 
product is to hold his learning like a 
gentleman; he is to be a man of the world 
with a well-trained mind; he is to be a 
superb thinker. If there is a choice be¬ 
tween the liberal, tolerant mind, and 
efficiency, then efficiency in the harsh and 
aggressive sense is well lost. This has 
accorded w'cll with the general character 
of the people—^indeed, it is its produce 
—and of Parliament. It has tempered the 
inevitable intrusions into private livc.s, of 
liberty, and property, which state activity 
implies. 

As to the tutorial method, this is 
sufficiently different from that of other 
countries w^ith similar civil service prob¬ 
lems to give a special character to the 
British system. In the United States there 
are too many lectures and textbooks and 
too little severe individual wrestling with 
problems; they know more than all abrnit 
it, but do not know what it is all about. 
In Germany a similar situation existed, 
except that students, not being forced to 
attend lectures, studied very hard pri¬ 
vately because the examinations w'ere 
stem, far sterner than in American uni¬ 
versities. So also in France, but the clarity 
of the language and the civilized tradition 
are a salvation. 

In these two Continental countries the 
tendency is to produce a highly doctri¬ 
naire type o. recruit for the civil service. 
In Engfand, especially at the older uni¬ 
versities, WMth numbers small in compari¬ 
son with other countries and with these 
numbers the result of a very heavy 
competition for admission during the 
secondary-school age, there is less lecture 
and textbook teaching—which is merely 
passive study—and much more personal 
contact between student and tutor. The 
subjects studied are not many, but they 
are studied deeply enough to make 
possible and awaken critical effort. The 
method is almost Socratic. In small semi¬ 
nars, or individually, the undergraduate 
brings his paper containing his own 
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iudividiJid answer to some problem in 
poJitital science, history, ethics, lingual 
or mathematical principle, produced by 
himself Irom books or documents recom¬ 
mended by his tutor. For an hour or more 
the effort is submitted to a ferreting, 
worrying, persistent examination, accom¬ 
panied l)y suggestions to the student, 
recommendations of further or alternative 
r(?ading, tlie indication of alternative 
solutions and points of view, and a 
further spontaneous cross-examination of 
the student’s defensive explanations. The 
student learns to parry—a very important 
technical accomplishment in administra¬ 
tive life. His whole e/fecfiveness depends 
not on what he know’s but on how he can 
handle his knowledge to solve a prob¬ 
lem. Ihc tilling of his mind is exceed¬ 
ingly intensive. Through a .subject, but 
only through it. he is learning a method 
and savoir fahr. Quite unconscifiusly the 
student is preparing him.s(.*lf for work in 
administration, for it is rather like the 
process of holding the politician’s (or his 
superior’s) proposals for action or inac¬ 
tion to the touchstone of penetrating 
reason, .so that the elements are ranged 
before one, to be recognized and evalu¬ 
ated, chosen or discarded, as the poli¬ 
tician then desire.s. It is a critical mind 
that is being trained. As an Oxford don 
once said: 

[Oxford philosot)hYj . . . affoid.s to the fiuure 
civil servant or lawyer an unrivaled training 
in precision of phrase and elucidation of 
phraseology. .Anyone who has really mastered 
this book |rrofe.s.sor Jo.seph’s F.ssay.s in Ancient 
and Mndern l*hilosaphy] will have a mind 
ready to expose loose thinking and short cuts 
in arguments; he will in fact he a champion 

debuiikcr of wordy nothings.-but he will not 

he equipped witli any understanding of the 
.social problems of his own or IMato's world, 
nor will he have gained much insight into 
the real movement of scientific thought. He 
will have learnt not to understand prohlem.s, 
hut to expose fallacies. Not one of his deep- 
seated piejudircs oi prcsuf>positions will have 
been touched, though certain rationalisations 
of them will have !)cen shown to contain con¬ 
tradictions. Uiit he will have been armed with 

'•f« R. H. (Irossman, .\vw Statesman and Na- 
tinny November 30, 1935, bix)k review. 


a dialectical still sufficient to destroy the argu¬ 
ments of everyone he may chance to meet. 

This is high praise mixed with criti¬ 
cism, and the criticism 1 take to be too 
severe.-" Supposing, however, this tutor¬ 
ial method should be applied to world 
history, political science, economics, so¬ 
ciology, U) “Modern Greats’’ at Oxford, 
the Economics and lli.story Tripos at 
Cambridge, or a degree in economics and 
political science elsewhere? Then, I hold, 
the critical mirid.s thus produced are of 
the greatest benefit to democratic govern¬ 
ment. for the politicians and the social 
philosophers and missionaries are only 
too eager and fruitful in their proposals 
for reform or inaction, and the civil ser¬ 
vice is urgently needed as their critical 
as.sessor, even, as Graham Wallas once 
pointed out, as ‘The Second Chamber.” 

Subjects of Examination. This brings 
us to the subjects of the examinations, 
after a discussion of which we may be able 
to sum up the value of the preparation 
for this, the highest grade of the service. 
It was natural that in the middle of last 
century and for decades after that, 
classics, mathematics, moral philosophy, 
history, and law, which were the chief 
subjects of university study, .should be the 
only subjects of the examination. But 
classics, becau.se of the foundations and 
scholarships and the eight-century old 
tradition, continued to bulk very large in 
the administrative examination, even 
when many new faculties had been es- 
tabli.shed. For the men who made the 
recommendations to the civil service 
commissioners had been students a gen¬ 
eration or two ago. As educationists they 
were less concerned with administration, 
which is serviceability, than with scholar¬ 
ship, which is the production of mind 
as mind. "We consider that the best 
qualification for a civil servant is a good 
natural capacity trained by a rational and 
consistent education from childhood to 
university . , . We do not wish candi- 

-r For another relevant extract lioin the re¬ 
port of the Committee on the Civil Service 
Cla.HS 1 Examination (Ciiid. H657 ‘ 9 ^ 7 )* 

fuoinule 13. 
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dates to adapt their education to the 
examination; on the contrary the exam> 
ination should be adapted to the chief 
forms of general education.” It must, of 
course, not be thought that the study of 
ancient philosophy or classical history 
and literature is inappmpriate to the 
preparation of administrator’s activities. 
Properly taught, they teach all sorts of 
social and political lessons. 

Yet the civil service commissioners have 
yielded and included in their syllabus no 
less than eighty-four subjects.^** Of re¬ 
cent years, criticism of the curriculum 
has centered upon the advantage in 
marks given to the classical and history 
schools compared with political science 
and economics. 'I'he figures show that for 
the eleven years 1925 to 1935, classics 
supplied thirty-five out of every hundred 
entrants, history twenty-five, modern lan¬ 
guages eight, economics and politics 
seven, mathematics six, and mixed history, 
languages and literature seven. The last 
five years show no appreciable change in 
the proportions—classics and history still 
supply well over fifty per cent of the 
administrative class. (History, be it re¬ 
membered, is often “government.”) The 
balance of marks has recently been more 
fairly redressed, and we may expect more 
entrants from the older and the younger 
universities offering these subjects. It is 
important to insist that it is the method 
of studying and learning and not the 
subject of information which is of mo¬ 
ment in selection for administration. 
Yet there is an advantage in studying the 
social sciences—for there the mind is be¬ 
ing trained and the judgment formed 
through reflection upon causal relation¬ 
ships in phenomena which are the im¬ 
mediate setting of the services to be 
administered. Much more could be urged 
in their favor—-but the more conservative 
claim is claim enough. 

The Value of the Preparation. We are 
now in a position to assess the value of 

5*8 Sec E. L. Woodward, Short Journey (Ox¬ 
ford, 1946). lor the liiriiinoiis aiitohiogiaphy 
of an Oxford don and of teaching at Oxford. 
2»Sec appendix to my British Civil Service 
(London, 1937). 


the preparation and selection for the 
administrative grade. The competition is 
very severe, for the situations attract the 
most capable among the undergraduates 
of any year. Only a combination of ex¬ 
traordinarily high intelligence, intellect, 
and character can be successful. The civil 
service commissioners have devised a 
method of marking to secure “that no 
credit be allowed for merely superficial 
knowledge.” 

We may hope that these qualities will 
in the future be drawn from a far wider 
group in the nation than is at present 
the case, for examination (1925 to 193!)) 
shows that nine Oxford and Cambridge 
men arc successful to every one from all 
other universities, despite the fact that 
they have only less than one third of all 
the male university students. Of the 
Permanent Secretaries appointed between 
the wars to be the head of the govern¬ 
ment departments, forty came from "pub¬ 
lic” schools, eleven from grant-aided 
schools, five from Scottish schools, and 
five from other sources, and then ail via 
Oxford, Cambridge and Edinburgh. Now 
it may be argued that some of those who 
enter from the older universities wdll have 
arrived by scholarships from the public 
elementary schools and from municipal 
secondary schools. This is true: but ex¬ 
amination of the lists shows that even 
in the twelve years before 1937, nearly 
62 per cent of the recruits come from the 
public schools (especially from the few 
famous ones), although such schools have 
a total of only 15 per cent of all the sec¬ 
ondary school attendance in the coun¬ 
try.®® Almost all come from the comfort¬ 
able middle and upper classes. These 
have great virtues, as anyone who knows 
them will gladly acknowledge; charm, 
and tact, and literary facility. They are 
usually incorruptible and have a high 
sense of public duty. They are "constitu¬ 
tional.” They may have impenetrable 
social prejudices, but these are not usually 
rampant, and above the basic prejudire, 

■<‘»In the 1936 compefition, thirty-nine out of 
hlry-iwo entiants to the administrative grade 
c.iine from "minor" public schools and mu¬ 
nicipal secondary schools. 


[773] 



ENGLAND.* ORIGINS, REFORM, RECRUITMENT 


is a iiiind which has been taught to ask 
questions. They are capable of a consider¬ 
able degree of esjmt de corps. But it is 
(jiiestioiiable whether they can ever easily 
t'scqie from the sense of superiority un¬ 
consciously assimilated in their country 
or suburban homes and public schools 
and colleges. They are too alien to their 
subordinates, perhaps insensitive to iin- 
prc'ssions fiom clever “outsiders," and not 
markedly ruiJdess in the exposure of 
incompetence in their own ranks. If their 
composition included the memory of 
misery, hunger, scjualor, bureaucratic 
oppression, and economic insecurity, per¬ 
haps a quality would be added to their 
work in the highest situations which 
could not fail to impress the minister at 
a loss for a polity or an argument. How 
essential it is for the state to be served 
by all kinds of talents and experience! 
Everyone must acknowledge that failing 
inborn sympathy or personal experience, 
the significance of many social situations 
is ignored or underestimated. 

Also, it is urgent to remember that the 
education so far obtained is not the end, 
but only the beginning, of men’s spiritual 
devcloj)nient. Ehey have learned only the 
rudimc'tits, and that in books and from 
hearsay: they enter the service between 
the ages of twenty-one and twenty-four. 
They emerge from the gray cloisters and 
the tw'ilit halls, and in a few months en¬ 
ter the massive stone buildings forever¬ 
more. 'They lift their eyes from second¬ 
hand books, and open them jgain on the 
dog-cated second-hand files. It is clear that 
something more than the present system 
is necessary fcjr successful administration. 
There is direct evidenc/* that the present 
.system is not quite perfect. There is, first, 
the evidence of Sir Gc'^rge Murray (a very 
great administrator even among Victo¬ 
rian stars) before the Macclonncll Com¬ 
mission of 1914. He said: 

What I was thinking of was this: That while 
the men who arc drawn from the Class I Ex¬ 
amination are, I think, very good for the pur¬ 
poses for which they are iec|uirc(l for the first 
ten, or twehe, or fifiSen years of their official 
life, I lune at times rather disappointed 
at finding how few ot them emerge satisfac¬ 


torily from the ruck and come out as really 
capable heads of departments. 

[Chairman; I W'ill you just explain a little fur- 
thci? Is there, do you think, anything defec¬ 
tive in the original way of selecting the first- 
division men, which explains the fact you 
mentioned of their turning out badly when 
they get to fifteen or twenty years’ service? 
[Sir George Murray:] I did not wish to say 
that I thought they turned out badly as a body, 
but merely that 1 should have expected that 
more of them would have been better qualified 
for the best places that were open to them. 
But 1 do not think that anything you could do 
in prescribing the subjects for examination or 
in making any change in the methods of ap¬ 
pointment, could possibly affect that. 

The comment made upon this by the 
Committee on the Class I Examination 
was: 

If among those selected by open competition 
there are not always to be found a sufficient 
number who. after many years of service, arc. 
by virtue of their initialivc, forte of char¬ 
acter, freshness of mind, and constructive abil¬ 
ity, fit for the highest posts, the fault may 
lie in the system of training after entry, and 
in the conditions of subordinate service; it 
need not lie with the competitive system. 

Before the Tomlin Commission of 1929 
most heads of departments argued that 
the entrants might do in their raw state 
for other departments, but that for theirs 
some previous administrative experience 
was desirable. Sir Warren Fisher said that 
some of the heads of departments came 
to him about their recruits, "some cen¬ 
sorious and some purring like cats." 

Remedies for Defects. The remedy lies 
in three measures. The first is to make the 
two-years period of probation a real test¬ 
ing time, so that official and department 
may sever connections if they are not 
suited, and at the same time, a training 
period. This was, in part, the intention 
of the Reoiganization Committee of 1920. 
It said: 

Men and women so recruited should be re¬ 
garded as a Cadet Corps from which selection 
should be made to higher administrative 
posts. . . . 

3» Paragraph 13, pp. 10 and 11. 
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^955 American invesligator 

asserted ^2 that the weaknesses of this 
class were: 

(i) the lack of knowledge and api^rcciation 
on the part of administrators of the affairs of 
the outside world except in so fat as they 
pertain to their work, (a) the lack of knowl¬ 
edge of the activities and policies of the de¬ 
partments of government, other than those in 
which they serve, and (3) the failure to con¬ 
sider public administration as a science with 
a body of fundamental principles, and the 
insistence on treating it as an art or mystery 
revealed only to those who have followed 
the initiatory rite through which they have 
passed, or alternatively as a faculty inborn, 
which is denied to all who are not blessed 
with it at birth. I'here are notable excep¬ 
tions, but this indictment may safely be 
brought against the great mass of the mem¬ 
bers of the class. It is sulimiited that the 
principal reason for it is lack of proper train¬ 
ing. although facilities for it arc readily 
available. 

Now, since 1919, the Treasury has de¬ 
manded a perioii of service in other 
departments before it chooses its own re¬ 
cruits. The Ministry of Health has initi¬ 
ated its recruits into the organization of 
the department for some weeks. The Min¬ 
istry of Labour has sent its recruits for a 
six-months tour of duly to provincial of¬ 
fices, after two years’ service. The Colonial 
Office sends its cjfficers for a two-year tour 
of duty to a colony or dominion, after 
some years of service. The Foreign Office 
and Diplomatic Service were amalga¬ 
mated in 1919 partly in order to secure 
a circulation of men from London abroad 
and back to London, so that first-hand 
knowledge might flow in. It is more than 
ever important, as the omnipotent hands 
of the state stretch out toward all of us, 
that civil servants shall early be fitted for 
their specific tasks, and that they shall 
get to know the public, as living individ¬ 
uals, even if only for a short time. It is 
an effective way of helping a civil service 
from degenerating into a bureaucracy. 
The administrative class itself is emphatic 
on this question. 

«* Harvey Walker, Training Public Employees 
in Great Britain (New York 1935) p. 13. 


We consider it important that the proba¬ 
tionary period (normally two years) should be 
rigidly enforced and that the officers should 
be discharged before or at the end of that 
period unless it is reasonably certain that they 
will become efficient administralois. In the 
absence of this certainty their retention is not 
only opposed to the interests of the public 
service, but it is a mistaken kindness to retain 
in the service a man who is unlikely to be 
fitted for promotion and may subsequently 
have to be dischaiged on the ground of ineffi¬ 
ciency at an age when it is much harder for 
liim to obtain other cmploynicnl.ss 

Hitherto, after such a period of train¬ 
ing (but usually only after undirected 
perambulations about the building), the 
civil servant has entered into the long 
spell of forty years' hard labor in the 
office. How .shall he be kept alive and in¬ 
ventive? There is a serious chance of 
slavery to routine, the loss of inspiration 
and inventiveness, the falling into a deep, 
long groove. Sir S. H. Wilson, pernianeni 
undersecretary of state for the colonies, 
expressed his doubts to the Royal Com¬ 
mission of J929 (Question 20,981) in 
these words: 

1 picture to myself a man going into the civil 
service at the age of iwcntv-two or twenty- 
three, or whatever rhe age is, coming from 
the university, passing the examination, and 
sentenced for the rest of his life to live in 
Whitehall, and to come up by train ever) 
morning from Woking and go home at the 
same time every evening, always seeing the 
same people, always dealing with the same 
work. 1 think it requires very little imagina¬ 
tion to realize whut that man must become 
after about twenty or twenty-five years, if he 
does not see more of the world. I think it is 
wonderful that they are as good as they are. 

Of course, natural emulation among 
colleagues and the motive force of pro¬ 
motion—along with love of the job itself 
—stimulate administrative virility. A 
glance at the pyramid of the administra¬ 
tive class will show that the men in the 
lower ranks must bestir themselves if they 
are to reach the top at a desirable age. 
Table 25 shows the age distribution on 
April, 1946, of a representative sample 

23 From statement cited p. 769 above. 
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comprising two thiids of the aciministra- 
livc class, excJiiding assistant principals 
(the lowest stratum of this class) and tein- 
j)orary civil servants, but including war¬ 
time temporary civil servants since fully 
employed. 

'] hen, too, there is an incentive in the 
refreshing effect of attachment as private 
secretary to ministers and even prime 
ministers, and as secretary to depart¬ 
mental committees and royal commissions 
—a post which involves the planning and 
management of the eiupiiry, the scrutiny, 
analysis, and marshaling of evidence, 
presence at the examination of witnesses 
ainl at discussions between the mcinbcrs, 
and the drafting of the report. Nor, nowa¬ 
days, as distinct from years ago. can the 


must be substituted. The Report of 1853 
clearly recognizes what was being lost 
when the sheltered occupation with secur¬ 
ity of tenure was to be consequent on 
successfully passing an examination: 

[Outside professions] supply a corrective 
which is wanting in the Civil Service, for as 
a man’s success in them depends upon his 
obtaining and retaining the confidence of the 
public, and as he is exposed to a sharp com¬ 
petition on the part of his contemporaries, 
those only can niuintaiii a fair position who 
possess the requisite amount of ability and in¬ 
dustry for the proper discharge of their 
duties. The able and energetic rise to the top; 
the dull and ineflicient remain at the bottom 
. . . their course is one of quiet, and generally 
secluded, performaiicc of routine diiiies. and 
they consequently have but limited opportuni- 


TABLE 25** —^Age Dbtributign of the Administrative Class of the Civil Service 
(Representative Samfi.e): England, 1946 


CimUservice Position 
Permanent secretary 
Deputy secretary and equivalent 
Undersecretary and equivalent 
Principal a.ssislant secretary 
Assistant secretary 
Principal 


Age oj Direct Entrants 


ver 41 

Under 41 

Total 

16 

1 

n 

25 

I 

26 

55 

9 

64 

32 

7 

39 

96 

*05 

201 

53 

175 

228 


Age of Promoters 
from Olhft Grades 


Otfer 41 

Under 41 

Total 

6 


6 

*7 

— 

*7 

46 

2 

48 

27 

2 

29 

'95 

44 

239 

446 

>>3 

559 


educative effect of many personal con¬ 
tacts w’ith local authorities, foreign repre¬ 
sentatives, deputations from social and 
industrial groups, business and labor 
representatives, and clamorous or helpless 
individuals be dismissed as potent factors 
in bringing the fresh breezes of real life 
along the interminable corridors of 
Whitehall and through the baize doors. 
It has been shown, within the service, 
that a severe apprenticeship does inform 
and train the cadet very considerably.*® 
Yet there is a curiously muted and aloof 
air about the official life. Some artificially 
organized stimuli are essential; if the 
boisterous, dangerous storms of the inde¬ 
pendent businessman’s existence are ex¬ 
cluded. then deliberate *‘air conditioning” 

**From The Reform of the Higher Civil 
Service (Fabian Society. London, 1917), p. 29. 
30 H. E. Dale, The Higher Civil Service of 
Great Britain (Loudon. 1941). 


ties of acquiring that varied experience of life 
which is so important to the development 
of character. 

That is, competition ceases; the ruth¬ 
less. pitiless competition of private busi¬ 
ness. which drives men out of business 
and a livelihood unless they can master 
themselves, their environment, sufficient 
science, and their colleagues and chents, 
and sell their services or goods to those 
who demand them or can be persuaded 
that they need them. 

One such stimulus would be to give 
them a year of work (out of the two years’ 
probation) divided between six months 
with the local authorities, and six months 
in a foreign country or countries.*® But 

Something like this has now been recom¬ 
mended (and instituted by the Treasury) by 
the Report of the Committee on the Training 
of Civil Servants (Cmd. 6525; 1914). The op¬ 
eration of the 'I reasury training scliente h re« 
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if they learn that life goes on outside 
their departments, and not by their grace; 
that people can be different without be¬ 
ing cranks; that there are alternative 
principles entirely to those upon which 
life in their class and nation are organ¬ 
ized, it may be that the true inward 
value (or valuelessness) of their own 
civilization and function will become the 
more evident after comparison and re¬ 
flection. They might be asked to report 
upon the foreign treatment of some sub¬ 
ject falling within their own department. 
Once in the department, the adminis¬ 
trators should receive six months’ leave 
with full pay, for study abroad, every 
seven years or so.’’^ Then, from the age 
of thirty-five onward, they should take 
part in the training arrangements of the 
subordinate grades, in the hope that they 
might, in teaching them, learn something 
about themselves. 

Finally, as the Tomlin Commission re¬ 
marked, great care must be taken not to 
appoint too many cadets in comparison 
with the number of higher situations, for 
to do that, as the First Divisiem As.socia- 
tion testified, was to condtmin energetic, 
capable men to the perdition of repeating 
them.selves ad nauseam! Up to only 

one third at the age of thirty-four could 
rise to principal; one third to assistant 
secretary at forty-five; one fifth to princi¬ 
pal assistant secretary; one seventh to 
deputy secretary, and one seventh to sec¬ 
retary, about the age of forty-eight if at 
all.»8 

The Viva Voce Test. In pursuing the 
subject of the fitness of the administrative 

ferred to in the Fifth Report from the Select 
Committee on Estimates (with Minutes of 
Evidence), “Organisation and Methods,” No. 
143 of August, 1947. Cf. below. Chap. 34. 

87 Something like this also has been proposed 
by the Committee on the Training of Civil 
Servants. Cf. below, p. 783. 

88 The Fabian Society's The Reform of the 
Higher Civil Service (London, 1947), written 
by civil servants, recommends that promotion 
should be so organized as to brin^ the best 
people to high posts at a comparatively early 
age. It recommends these promotion zones: 
assistant secretary, 32-40: undersecretary, 35- 
49; deputy head or head of department or 
^uivalent, 40-52. 


group’s selection and promotion for the 
work to which it becomes assigned in the 
passage of time, it was convenient not to 
stop and examine one of the factors 
which weighs heavily in the entrance ex 
amination: the interview. The iiitervicv^ 
is designed to give the civil service com 
missioners some evidence of personality, 
even character. It may be that the written 
tests are some evidence already; and 
Macaulay clearly declared that young 
men who in competition with their fel¬ 
lows of the same age had shown superior¬ 
ity in studies might be regarded as having 
shown character also since they could not 
have prepared themselves for the success 
they had attained without having applied 
themselves to their studies and having 
eschewed sensual pleasures, or wine, wo¬ 
men, and song. The problem of selection 
for character is still the pons asinorum of 
recruitment to the public services every 
where.®® 'The British civil service experi¬ 
ments with the inteiA'icw. 

The inter\'iew, or viva, w'as established 
in 1917 on the recommendation of the 
Committee on Class I Examination, which 
.said; 

A Royal Commission expressed a cautious in¬ 
clination toward a vha voce examination, but 
made no definite recaminendaiion. The Con¬ 
sultative CoTiimiitee appointed by the 
Board of Education on Scholarships foi 
Higher Education in their report, 1917 (Cd. 
8291) say that there should be a viva vorc 
examination. 4 o On this point as on almost 
every point of our report, wc arc unanimous. 
We believe that qualities may be shown in a 
viva xfoce examination which cannot be tested 
by a written examination, and that those quali¬ 
ties should be useful to public servants. It 
is sometimes urged that a candidate, other¬ 
wise well qualified, may be prevented by 
nervousness from doing himself ju.sticc x/iva 
voce. We arc not sure that such lack of nervous 
control is not in itself a serious defect, not 
that the presence of mind and nervous equi¬ 
poise which enables a candidate to marshall 

88 Cf. Oscar K. Buros, Educational, Psycho¬ 
logical and Personality Tests of i9^y^6 (New 
York. 1957). 

80 Actually they were concerned with the selec¬ 
tion of candidates for scholarships, and not 
with the choice of administrators. 
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all of his resources in such conditions is not 
a valuable qualicy. Further, there are un- 
douhtedly some candidates who can never do 
themselves justice in wiilten examinations, 
just as there are others who under the cx* 
( iiernent of writ ten competition do better 
than on ordinary occasions. . . Wc consider 
that the viva voce can be made a lest of 
the candidate's aleitncss. intelligence and in> 
tcllectual outlook, and as such is better than 
any other. . . We consider that the viva voce 
examination should not he in matters of aca¬ 
demic study, but in matters of gcncrai interest, 
in which every young man should have 
something to say. 

The civil service commissioners not only 
supported this reasoning, but vindicated 
the actual proportion of the marks as¬ 
signed to the interview. As subjects to the 
value of looo marks must be offered from 
the numerous options, and as all candi¬ 
dates must in addition thereto take an 
essay paper carrying too marks, English 
lOo. piesem-day knowledge kx), every¬ 
day science loo, and an auxiliary lan¬ 
guage too, while the interview carries 300 
marks, the latter was no less than one 
sixth of the total marks for the whole ex- 
aniination. It is an important proportion, 
and it has had the eflect of greatly alter¬ 
ing the position of many candidates on 
the list as settled by the written exam¬ 
ination.'I'his excessive proportion of 
marks to the total obtained until the 1937 
examination, when the commissioners’ 
regulations even increased it from 300 out 
of 1800 to 300 out of 1300I We deal first 
with the experience of the viva down to 
1936, and this will .show how serious is the 
commissioners’ new step. 

The board of interview consists of cer¬ 
tain distinguished figures in university 
education, and some retired civil servants. 
Its business is not to place people by 
their excellence in discussion of a “suh- 
jert,” but to place them for "alertness, 
intelligence and general outlook,” clearly 
a subtle and laborious task, if it is taken 
seriously. In fact, the interview until 
World War II lasted about a quarter of 
an hour; it occurred usually before the 

» Tomlin Commission. pAndence, p. 60, 
para. 19. 


examination, since there are many can¬ 
didates; it was therefore not based on the 
subject matter of the examination. In 
form, it was a desultory conversation, in¬ 
definite and almost void regarding the 
scholastic career and the social interests 
and activities of the candidate. Nothing 
much was tested by it, and hardly the 
qualities mentioned in the regulations. 
In fact, the college tutors’ testimonials 
played a considerable part in the result.*® 
Further, the method did not make sure of 
retaining the good, or of getting rid of 
the bad. 

Now a test of this kind lends itself too 
readily to the suspicion that qualities 
other than those appropriate to the ser¬ 
vice have undue weight. At any rate, two 
tests of the figures and methods make 
clear the intrinsic untrustworthiness of 
the test. An analysis of results from 1924 
to 1929 shows that ** 

on the average when a candicliate submits 
himself for the viva voce test, there are forty 
marks which may he added to or subtracted 
from the true measure of his personal equa¬ 
tion, and these forty marks will be added or 
subtracted in a haphazard manner. But the 
viva voce test on which is awarded 300 marks 
maximum, la.sting perhaps fifteen minutes, 
and carrying with it the random plus or minii.s 
forty marks, may be altogether decisive. That 
this is the case may he seen from a considera¬ 
tion of results in recent years. . . This clement 
of chance may actually operate in the same 
w'ay as if a candidate’s fate were being de¬ 
cided by the tossing of a coin or the throw of a 
dice. 

A more serious reflection on the system 
emerges from the investigation under¬ 
taken by the International Institute Ex¬ 
aminations Enquiry. This body estab¬ 
lished a replica of the civil service viva 
voce examination and discovered that for 
the same candidates, but by the different 
boards, differences of as many as 92 and 
70 marks were shown in extreme cases, 
with the average difference of 37 marks. 
The board of enquiry comment^; 

<2 Jbid., Question 1419. 

find., Question 1375. 

«Public Administration, April, 1930, pp. 
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These extreme differences ... amounting to so 
to 30 marks out of 100, and the average dif¬ 
ference of about 12 marks out of 100, point 
to the unreliability of the interview test, and 
indicate the great influence that this test might 
have in the final placing of a candidate in a 
Civil Service examination ... we must con¬ 
clude that the different influences of the 
Boards have been suflicient in this case to mask 
the common influence of the same set of 
candidates. 

This was further borne out by comparison 
of the marks awarded by individual ex¬ 
aminers, which varied very much, but less 
so than the common results obtained by 
the boards as such.^s One candidate put 
first by a board was put thirteenth by the 
other, another put seventh by the first 
board was put eleventh by the second, 
and so on. 

These results show definitely that the evidence 
on whicfi (he examiners could judge the candi¬ 
date was dillcrent in the two cases, that is, that 
the two interviews were so differently con¬ 
ducted that we might alinust suppose different 
candidates to have been examined. 

This nebulousness of result is not dif¬ 
ficult to explain. Between the private 
business interview and the civil service 
viva voce test a profound difference exists. 
In the former, the employer knows in 
great detail, and from reality, the nature 
of the actual job to be filled, and capacity 
to fill it is preferred to adventitious qual¬ 
ities which may be engaging but unprofit¬ 
able. The civil service board of interview 
do not know the exact nature of the situa¬ 
tion, although that they should is shown 
by the requirements for the Colonial Ser¬ 
vice, that interviewers who have been to 
the colonies be included in the board. If 
anything at all is in their consciousness, 
it is a very vague picture indeed, and it 
can hardly be a kinetic one—that is, in¬ 
clude the possibility of development to 
meet greater responsibilities in the years 
to come. They will never see, and cer¬ 
tainly will not lose money by, a mistake, 
and so they are more likely to be influ¬ 
enced by superficial characteristics. A 

Examination of Examinations (New York, 

1936)* 


“nice” boy, with engaging manners and a 
pleasant accent, has a much better chance 
of having his relevant qualities assessed 
excessively than the rough diamond has of 
securing arithmetical justice. 

If we really care about the efficiency of 
the civil service as an instrument of gov¬ 
ernment, rather than as a heaven-sent 
opportunity to find careers for our bril¬ 
liant students, these principles should be 
adopted. The interview should last at 
least half an hour on each of two separate 
occasions. It should be almost entirely 
devoted to a discussion ranging over the 
academic interests of the candidate as 
shown in his examination syllabus, and 
a short verbal report could be required 
on such a subject, the scope of which 
ivould be announced at the interview. As 
now, the interview should be a supple¬ 
mentary test and not a decisive selective 
test. 7‘he interviewing board should in¬ 
clude a business administrator and a uni¬ 
versity administrator. The interview 
should come after and not before the writ¬ 
ten examination, and if this means some 
inconvenience to candidates and exam¬ 
iners, then they must remember that they 
are helping to select the government of 
a great state, and a little inconvenience is 
not to be weighed against .such a public 
duty. I'he university tutors’ reports 
should not be consulted until the inter¬ 
view stage has been concluded and 
marked. More weight might be justifiably 
accorded such reports if the reporting 
tutors from various colleges and univer¬ 
sities met to determine a common policy 
of self-restraint in hymning their sriidents’ 
virtues. Finally, since the arbitrary will 
still prevails, it ought to be limited by the 
reduction of the interview marks maxi¬ 
mum from 300 to 150. 

It is deplorable, and utterly ama/ing, 
to find that on the recent revision of 
marks of the various subjects of the 
written examination, the civil service 
commissioners not only missed the oppor¬ 
tunity to make this reduction in the 
weight of the interview, but for some un- 

^^Cf. The regulations for admission kssued by 
(he Civil Service Commission (currently, 
London). 
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announced reason actually increased iti 
The viva used to be 300 out of i8oo: it is 
now 300 out of 1300. The results of three 
or four years' work, culminating in and 
tested by the written examination, are to 
be more than ever the sport of an inter¬ 
view conducted as we have explainedi 
This reflection is not brightened by the 
changed formula for the viva. 

The object of the interview is to enable the 
Hoard to assess his suitability for each of the 
Services for which he is eiiiered, and in fram¬ 
ing I heir assessment the Board will attach 
particular importance to his intelligence and 
aiei iiiess, his vigour and strength of character, 
and his potential qualities of leadership. 

The important terms in the definition do 
show an advance, in that it is now recog¬ 
nized that the Board is searching for ad¬ 
ministrators, that is to say, for men and 
women who can not only think, argue, 
and write, but also devise, act. and lead. 

It is gratifying that since the end of 
World War II, exceptional attention has 
been paid to interv'iowing for the admin¬ 
istrative class. The period of interview 
has been lengthened to something like 
three quarters of an hour, candidates are 
sometimes interviewed twice, the ques¬ 
tioning is more thorough, and the discus¬ 
sion by members of the board afterwards 
is more deliberate. This is an improve¬ 
ment in itself, not to mention the ex¬ 
tended “personality” tests for older post¬ 
war entrants, discussed later.*^ 

ADMINISTRATORS, SCIENTISTS, PROFESSIONAL 
AND TECHNOLOGICAL SERVANTS 

An exceedingly important aspect of ad¬ 
ministration is the relationship between 
the administrative class and the scientists, 
technicians, and professional men. These 
latter include barristers, solicitors, doc¬ 
tors, architects, engineers, and scientific 
and technical research staff. Below them 
are draughtsmen, technical assistants, 
supervisory staffs in industrial establish¬ 
ments, clerks of works, and foremen of 
works. Their importance for public ad¬ 
ministration needs no extensive descrip¬ 


tion. It is enough to say that there is 
hardly any step the state wishes to take, 
in devising the law or executing the de¬ 
tails of policy in all these services, with¬ 
out vital dependence at some stage on the 
advice of a scientific expert. Two exam¬ 
ples may be given: a policy of national 
physical fitness and the advice of biolo¬ 
gists and nutrition experts; the execution 
of a housing and slum clearance policy 
and the advice of architects, engineers, 
and surveyors. 

Two questions arise (1) the recruitment 
of these officials; and (2) the relationship 
of their special expertness to the admin¬ 
istrators and the minister, that is, the po¬ 
litical chief of the department. 

Recruitment. As to their recruitment, 
there are no really serious problems. As 
specialists, they have the publicly recog¬ 
nized qualifications. When individual 
vacancies arise they are advertised, and a 
selection is made by the method of com¬ 
petitive interview. There are, in fact 
some five hundred distinct grades. In¬ 
quiry has shown the difficulty of pooling 
all posts in order to have common recniit- 
ment, which might allow of a choice of 
candidates on intellectual grounds wider 
than the narrow specialism. Some im¬ 
provement is, however, possible, especially 
in the case of the research staff, and had 
recently been instituted.*® 

Role in Policy Making. What of their 
cooperation in the making of policy? The 
specialists maintain that the parliamen¬ 
tary head, in weighing the recommenda¬ 
tions of his administrative subordinates, 
should be “fully seized of the nature of 
the technical advice upon the matter 
under consideration.’* They uige 

*®Cf. Report, Barlow Committee on Scientific 
Manpower, Cmd. 6824 of 1946. Cf. also Sci¬ 
ence and the Nation, issued by the Associa¬ 
tion of Scientific Workers (Pelican Books, 
1947). The development is not unrelated to 
the stimulus of war, followed by the excep¬ 
tional needs of stricken postwar economy, and 
the conscious planning of national prosperity 
through nationalization of basic industries and 
other policies culminating in the planning in¬ 
stitutions auxiliary to the cabinet system de¬ 
scribed on pp. 608 above. 

■*9Cf. para. 48, App. XI, Minutes of Evi¬ 
dence, R.C.C.S., 1929-1931. 


4T Cf. p. 784. 
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arrangements to effect this, even propos¬ 
ing a system of advising the minister by 
boards composed of administrators and 
specialists. If this was not feasible, then 
there should be a right of access to the 
minister on technical questions, and de¬ 
nied. at the same time, to the mere ad¬ 
ministrators. Their motives for these de¬ 
mands are not difficult to define. They 
wish mistakes to be avoided. They alone 
can tell where, when, and how the tech¬ 
nical mistake will occur. The administra¬ 
tor may not appreciate the need for con¬ 
sulting them, and even if he consults 
tliem, the full force of their advice may 
not penetrate his misinformed obstinacy 
or abate the impetus of his ignorant en¬ 
thusiasm. It may be also that some spe¬ 
cialists believe that they know not merely 
what w’ill be the scientifically appropriate 
course, but that their ideas on the good 
and evil of policy are as good as, if not 
better than, tlie administrator’s. If their 
advice is not taken on the scientific order 
they may be discouraged in their efforts; 
if their advice is not courted on policy, 
g(jod teamwork may be jeopardized. 

The solution, it seems to me, is proj>- 
erly this. On policy there can be only one 
hierarchy of responsibility—it is that 
which passes down from the political 
chief through the permanent secretary 
and his administrative assistants. For 
theirs is precisely the education, training, 
and status designed to make policy: that 
is, to weigh up all the technical consid¬ 
erations in relation to each other, and to 
compose a harmonious pattern of values 
by reference to the expediency implied in 
the ruling political party's notion of Jus¬ 
tice and the Good. As to the urging of 
scientific considerations directly on the 
minister, this is equally to be rejected. 
The minister’s mind may be a fresh mind, 
but it is a raw mind. He is in no position, 
normally, to appreciate the full civic 
value of a specialist's advice, by reference 
to all the invisible and inaudible techni¬ 
cians who would also need to be heard 
before the balance of advantage and dis¬ 
advantage could be struck. And what of 
the administrative feasibility of a plan? 
Shall he be personally confronted by all 


the specialists? If he were, the poor man 
would wallow in a chaos. 

The minister needs a focused white 
light; the experts offer a (to him) rather 
vague, blurred, if fascinating spectrum. 
Such a spectrum is also all that is obtain¬ 
able by a board composed of political 
chief, administrators, and specialists, and 
it is a spectrum which would only be pro¬ 
duced at a loss of time. We can imagine 
the minister waiting outside the door and 
asking the Permanent Secretary, "Well, 
after all that, what do you think we ought 
to do?" I'he Perntanent Secretary and his 
assistants provide the sharply focused 
white light for the minister. It is the only 
system under which the chaos of technical 
advice can be reduced to the order which 
action, that is to say, administration, 
vitally demands—the relevant being util¬ 
ized. the rest discarded, with the maxi¬ 
mum speed possible in view of the in¬ 
trinsic toughness of the problem to be 
solved. Someone must do the picking and 
choosing, someone must be responsible 
for the broth, and, as in the nature of 
the democratic political process, it can 
rarely be the minister, it must be the 
minister’s other self, the permanent ad¬ 
ministrator. The specialist ought not to 
feel aggrieved about this, for the admin¬ 
istrator himself risks being discouraged by 
the minister’s refusal of his advice. We are 
all instruments in a higher social purpose. 
Yet. if it is the specialist’s nature to know 
more and more about less and less, it is 
the administrator’s responsibility, on pain 
of being untrue to his function, to seek 
out perseveringly, and to weigh seriously 
and long, the science which research dis¬ 
covers and the expert secretes. Neverthe¬ 
less, the specialist ought not to be denied 
the opportunity of promotion to the high¬ 
est administrative posts, if he can show, 
by experience, the qualifications for them, 
and deliberate search must be made for 
the scientists of administrative attainment 
or promise. 

The persistence of the government sci¬ 
entific workers, aided by their colleagues 
in their professional associations, and fur¬ 
thermore assisted by the tremendous rise 
in the prestige of science during World 
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War II, won the concession proposed in 
the last sentence, as the result of a rccom- 
nienriation niadc by an expert commit¬ 
tee which advised the Treasury.*® 

THE WEAKNESSES AND IMPROVEMENT OF THE 
ADMINISTRATIVE CI.ASS 

The relative weaknesses of the Dritish ad¬ 
ministrative class of civil servants have 
flown from (i) their comparatively narrow 
recruitinfj^ ground, and (2) the lack of 
deliberate and systematic training on 
entry into the service. 

Recruitment, The first weakness is rap¬ 
idly being overcome by the extension of 
the educational frccidoms to a point where 
no really eligible mind fails to receive an 
open opportunity of competing in the en- 


which is almost tantamount to saying re¬ 
cruited from the middle and lower-mid¬ 
dle and working class; this proportion is 
measurable by I'able 25, based on a two- 
thirds sample of the serv'ice, given on an 
earlier page.*'-*) 

Although this widening of the recruit¬ 
ing ground of the civil service was true of 
the twenty years before World War II, 
there were still obstacles. The Education 
Acts of the postwar reconstruction period, 
and the increased grants by the govern¬ 
ment to the provision of scholarships by 
the municipal and other educational 
bodies leading to the universities, as well 
as a trebling of the university accommo¬ 
dation, will set the seal on this beginning 
and promise. Moreover, the development 
of social studies, already highly success- 


TABLE 26— England: School Background op Civil Service Entrants, 1905-37 


Period 

Total 

Percentage from 

Grant-Aided 

Scottish 

Miscel¬ 

Public Schools 

Schools 

Day 

laneous 

1905-14 

283 

74 

27 

18 

28 

1919-25 

197 

63-5 

43 

18 

11 

1925-37 

263 

61.8 

21 

41 

15 


trance examinations. Figures given in the 
House of Commons —^see Table 26— 
show a progressive change in opportunity 
to enter the administrative class by open 
competition. 

Of course, practically every one of these 
then went on to Oxford or Cambridge 
before taking the civil-service entrance 
examination. A grant aided school means 
a school maintained or assisted by public 
funds, managed w'holly or partly by the 
public authorities, and requiring a con¬ 
siderable proportion of free places. It 
must be remembered that the “public 
schools” are themselves considerably vari¬ 
ous in their social composition and eco¬ 
nomic status. riie boarding public 
schools as distinct from the day schools 
supplied only 33.8 per cent of the en¬ 
trants in 1925-37. (Note too the propor¬ 
tion of the higher ranks of the adminis¬ 
trative class recruited by promotion. 

Cf. The Scientific Cwil Service, Cmd. 6679, 
i 945 » P- 12, paragraph 13. 

*1^ Cf. Debates, May 8, 1946. 


fill, will provide many students with that 
educational channel to the public service. 
It is important that ignorant sneers at 
history and classics as an approach to the 
public service be deferred until the mean¬ 
ing of those studies is considered.®® His¬ 
tory is the history of man and his strug¬ 
gles to control his environment and get 
along with other men; the classical studies 
provide this insight also. Surely they are 
incomparable qualifications for a public 
administrator—if they are pursued deeply 
enough to teach a man how to think, or, 
at any rate, the importance to mankind of 
thinking before acting? 

Training. As for the second weakness. 


*2 Cf. p. 776, above. 

®3 It will be noticed that the more recent 
reforms in university education in the United 
States—as exemplified in the Harvard Report 
on General Education, and the college courses 
on "civilization” and "the humanities” in the 
colleges of Columbia University and the Uni- 
\ersity of Chicago—return to the older con¬ 
ceptions, with benefit to the students and the 
nation. 
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various remedies have been suggested and 
arc being applied. Discussion about train¬ 
ing has resolved itself into two stages of 
thought. At first, during World War 11 
(when the “phony'* period of the war 
had evoked the erroneous impression that 
the civil servants were at fault), it was 
suggested that a staff college should be 
established to train would-bc civil ser¬ 
vants and further train those already in 
the service.*^^ But on reflection, this was 
rejected, on the general ground that it 
appeared castelike and that it was not 
desirable to unify the mentality of civil 
servants. A powerful truth resides in the 
latter observation. In the social sciences, 
we are not so sure of the truth as to sub¬ 
ject civil servants to one set of administra¬ 
tive, economic, or social propositions. It 
is far belter to leave the students free, 
even to force them, to scatter widely 
among the different colleges and meet the 
different minds which have been reflect¬ 
ing on the problems involved. That, also, 
will enable the service as a whole, or each 
department when it arrays all its resources 
of talent, to see a more comprehensive 
truth and more multifarious alternatives, 
for the benefit of the minister and the 
public. This system, then, was rejected. 
(It should be observed that as soon as the 
policy of “waging war** began, and civil 
servants were decisively led by ministers, 
the service performed miracles, winning 
the enthusiastic praise of ministers, Par¬ 
liament, and public.) 

Still the problem of postentry training 
remained. The Treasury Committee on 
the Training of Civil Servants, especially 
appointed in February, 1943, to examine 
the general problem of training at all 
levels of the service and to consider 
whether a staff college should be estab¬ 
lished, published a masterly report in 
May, 1944. It rejected the idea that en¬ 
trants should go to a staff college, espe¬ 
cially if it were to be one in which tuition 
was given to private business also. And, 
in fact, the recently established adminis- 

54 Cf. Sixteenth Report from the Select Com¬ 
mittee on National Expenditure. October 1942, 
**Organization and Control of the Civil Serv¬ 
ice,” No. 120, p. 37. 


trative-stafi college is a private-business- 
inanagement college. But the committee 
recommended that a few civil servants 
might attend as an experiment. “It is ex¬ 
tremely difficult to find a firm foundation 
on w'hich could be based a nieihf)d,’* says 
the Report,“common to both business 
and Civil Service.*’ The Report appears 
to base this on the rather specialized busi¬ 
ness practices which would have to be 
taught. The members of the committee 
could not have failed to reflect on the dif¬ 
ferent sense of cc^uiiics prevailing in busi¬ 
ness and the public service. 

They recommended alternatively (and 
their plan is in effect) an entrance course 
of some two or three months, conducted 
by the director of training and education 
of the civil service itself, with assistance 
only from university circles. This would 
be on a two-day-per-wcek basis. The pur¬ 
pose is to shorten the process by which the 
entrant forms his own administrative 
standards and “professional approach.’* 
Lectures, reading, and discussion would 
give him: explanation of the functions of 
the departments, and their financial and 
parliamentary background; departmental, 
managerial, and procedural techniques; 
knowledge of the implementing of large- 
scale administrative: schemes of the past; 
an introduction to cooperation with the 
public; indoctrination with high civil- 
service standards—urgency, accuracy, de¬ 
cision, avoidance of incomprehensible in¬ 
structions and uncertainty of purpose; 
and an approach to statistics and their 
logic and purpose. 

This training is pari passu with respon¬ 
sible work in the departments. The school 
would become a clearinghouse of ideas, 
and would be used also for refresher 
courses, and could be assisted by visits 
from men of commerce and industry. 

The entrant is also to be given work in 
branch offices where the liveliest business 
is going on, with a senior officer to serve 
him as tutorial friend. Departmental 
talks, and visits to various departments 
and offices, at all levels, are designed to 
give him a bird's eye view of the service. 


ss//mi., p. 17. 
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Where a department has local offices, real 
work in the field for a substantial time is 
arranged. 

To refresh those who have been in the 
service for some years, a period of second¬ 
ment is proposed for those over the age 
of thirty. There may be periods of ob¬ 
servation in commerce and industry or in 
local authorities (in Britain these are 
closely connected with the central gov¬ 
ernment and are in a sense its local arms). 
Above all, those of special ability obtain 
sabbatical leave for study at home or 
abroad; this is applicable to those *'se- 
lected for the promise they show of being 
worthy of eventual promotion to high 
administrative work.” 

This, then, is the provision for the ad¬ 
ministrative class, and the maintenance 
and improvement of its traditional prep¬ 
aration and status. Vacancies arising after 
the end of World War II will be filled in 
the traditional way. 

For the five hundred administrative- 
class posts to be filled in reconstruction 
examinations for the service after the 
war, considerable preference is given to 
veterans and those who served in civil 
employment of a warlike character. The 
prerequisites are university standard de¬ 
grees of at least a second-class-honors 
level: the examination is simplified. In 
addition to the interview as described, a 
leaf is taken out of the Army method of 
selecting officers—groups of twenty to 
thirty candidates spend two or three days 
at a center, at state expense. A skilled staff 
mixes with them, and applies individual 
and collective intelligence and personality 
tests, interviews, discussions. This test 
enters heavily into their rating.®^ 

This test, it should be noticed, is ap¬ 
plicable so far only to those who are en¬ 
tering under the postwar reconstruction 
scheme, and they are several years older 
than the normal entrants. It may be that 
the experiment of the two- and three-day 


66 See Whitley Bulletin, May, 1949, for details. 
»TCf. for a full and critical account. Ninth 
Report, Select Committee on Estimates, “The 
Civil Service Commission," July a8, 1948, Nos. 
aoj, 20^: and House of Lords, Debates, May 
26, 1948. 


protracted personality lest will be so suc¬ 
cessful as to warrant introduction into the 
usual process of selection for ordinary en¬ 
trants. If the method succeeds, it may be 
the best answer yet given to the hitherto 
unanswered problem of selection for char¬ 
acter as well as for intellect. Some ob¬ 
servers, admittedly on the basis of a short 
period of trial, believe it is possible that 
the intellectual qualities will be sacrificed 
to the animated, kinetic qualities in the 
recruits. If so, it would be a parlous ad¬ 
venture, since the posts to which these 
entrants may eventually be promoted re¬ 
quire, as we have abundantly shown, the 
highest of intellectual attainment and 
power. The wTiter has heard sufficient 
about the selection method at the closest 
quarters to be willing to hope that it is 
a most valuable new technique of recruit¬ 
ment. 

BRITISH AND AMERICAN CONTRASTS: SOME 
VITAI. PROBLEM.S YET TO BE I'ULLV SOI.VED 

In the writings and discussions of admin¬ 
istrative personnel during the past few 
years, the contact of American and British 
students has been singularly fertile. A 
confrontation of some current ideas will 
serve to clarify problems on both sides of 
the Atlantic. I shall confine myself here 
to: (1) the idea that the British civil ser¬ 
vice is a "class” and not a "representa¬ 
tive” civil service; (2) the problem of age 
at entry; (3) the problem of whether the 
administrative grade should be a career; 
(4) the problem of recruitment qualifica¬ 
tions. 

The Representativeness^* of the Civil 
Service, It has been abundantly admitted 
by British students that the social basis 
of recruitment of the civil service in the 
past has been too narrow. (It has been so 
admitted in this work.) This teaching was 
passed to American scholars. British stu¬ 
dents of the civil service have insisted on 
the need for a body of officials drawn from 
all classes in a state which has many 
social problems because it has classes. 
They have hoped thereby to secure the 
assets of wide and dynamic sympathies. 
But their concern was for something more, 


[784] 



BRITISH AND AMERICAN CONTRASTS 


and perhaps it was a concern at least as 
acute as that tor social representativeness, 
and perhaps even its search was for a qual¬ 
ity beyond that: they desired that all the 
most distinguished talent in the nation 
should get its outlet for the sake of the 
nation’s welfare. They desired also that 
no talent which had a capacity for devel¬ 
opment and happiness in the public ser¬ 
vice should be allowed to wither. 

As soon as these tilings are admAted, 
it seems an almost inevitable act of Na¬ 
ture that the admission should be trans¬ 
formed into an exaggerated, distorted his¬ 
torical thesis and prophesy. The nefarious 
influence of Karl Marx must be brought 
in to show that Britain is about to suc¬ 
cumb to the weight of a civil service which 
is “unrepresentative,” and in which, 
therefore, civil servants appointed as they 
have hitherto been would not impartially 
and honorably serve a l.abour govern¬ 
ment. Nothing is said of the effect of the 
mas.sive changes in the public sentiments 
regarding the objectives of the state 
which have occurred since World War I. 
Nothing is allowed for the changes in the 
tendency of teaching at the older and 
certainly the younger universities. No ac¬ 
count is taken of the change in the ap¬ 
pointment of teachers at universities and 
the effects of their teachings upon the en¬ 
trants to the service. No weight is given 
to the substantially changed attitudes to 
state activity in economic and social mat¬ 
ters. And the sovereign position of the 
House of Commons as the acknowledged 
democratic master of the service is left 
high and dry, as though it were irrelevant 
to the problem. 

Instead of repairing these omissions, a 
puking version of Marx is taken from the 
exaggerations of men who have sucked at 
Marx until they have become bloated. 
This is the doctrine taught by one treatise, 
and, of course, it is so simple that it is 
lapped up eagerly by those who have no 
direct knowledge and by some who enjoy 
what the Germans call Schadenfreude, 
Thus: M 

B8 J. D. Kingsley, Representative Bureaucracy 
(Antioch, 1945), pp. 278-80. 


There are, obviou.sly, points beyond which a 
man cannot go in carrying out the will of an¬ 
other; and the fact that those limits have sel¬ 
dom been approached in the conduct of 
the civil service since 1870 bears witness to the 
unity of the middle-class state. [Why the 
“middle class” should serve the aristocracy at 
the helm till toward the end of the nineteenth 
century is not explained.] The convention ol 
impartiality can be maintained only when 
the members of the directing grades of the 
service are thoroughly committed to the 
larger purposes the state is attempting to 
serve; when, in other words, their views aic 
identical with those of the dominant class as 
a whole. . . What can be said with little fear 
of contradiction, is that the civil service as 
now constituted would be itiuch less repre¬ 
sentative of a state in which labor wielded 
power than it has been of a state in which 
that prerogative belonged to the upper mid¬ 
dle classes. . . Would this be a .source of diffi¬ 
culty? 1 am inclined to think that it would, 
for 1 am arguing that bureaucracies arc re¬ 
sponsible only to the extent that they are 
broadly representative. . . Nor is there much 
in the social background and experience 
of members of the administrative class to lead 
one to believe that as a group they would l)C 
able to participate creatively in the develop¬ 
ment of a Labour program. 

This passage is a tragedy of historical 
misconceptions; is founded upon false 
history; and is the fruit of a misbegotten 
determination to see history as it is not. 
in the name of Marx Almighty, through 
one of his more eiratic prophets. 

Look at the leaks in this thesis! “The 
larger purposes the state is attempting to 
serve.” “Thoroughly committed.” “Their 
views are identical,** But the British civil 
service is now serving a Labour govern¬ 
ment more enthusiastically than it served 
interwar governments. The prophecy is 
wrong: then the history must be wrong. 
It is, crassly. 

Finally, in this respect, the reader may 
be begged to compare the discussion of 
parliamentary control on page 530 ff. 
above, with this supporting statement by 
the author of the views quoted above on 
this page (in the same article): 

I have said very little in this chapter con¬ 
cerning the formal devices of parliamentary 
and judicial control. . . I regard them, in any 


[785] 



ENGLAND: ORIGINS, REFORM, RECRUITMENT 


event, as of distinctly secondary importance. 
Responsibility is not to be secured thiough 
guvcrnniental forms or systems of checks and 
balances,—llioiigli these may sometimes help. 

There could hardly be more political 
error compressed into so few words. And 
the following words of that author directly 
after this passage, which is about the 
Weimar constitution, betray a want of 
understanding of that system and its 
breakdow'n, and a determination to stick 
to a point even though it is nonsense. 

Age at Entry. The British civil ser¬ 
vice restricts entry to certain age limits; 
the American accepts entrants to quite 
advanced years—to the junior profes¬ 
sional assistants up to thirty-five. What is 
the British purj)Ose? It is quite deliber¬ 
ate. The service of governmetit is re¬ 
garded as having a character of its own. 
It is diilerent irorri business, from art, 
from teac hing, from other professions. Its 
objectives arc individual, its spirit and 
methods are special. A government ser¬ 
vant must observe certain equities to¬ 
wards all clients which the businessman 
grows rich by ignoring. He must hold 
himself responsible and accept the pro¬ 
cedures and public obligations, as an 
artist, loyal only to his own artistic con¬ 
science, cloes not. He must cc^operate with 
others in his own division, in a situation 
of subordination to some and of com¬ 
mand over others, and must work as a 
partner with other departments, while a 
physician or an architect has only im¬ 
mediate duties to a client. And unlike the 
teacher, his business is not only to think, 
aiRue, and research for absolute truth, 
but to employ a combination of unequally 
valuable truths to fulfill an urgent spe¬ 
cific task. As Paul Appleby has reminded 
many American students, 

Government i$ different: the dissimilarity 
between government and all other forms of 
social action is greater than any dissimilarity 
among tliose other forms themselves. 

The British civil service has drawn the 
conclusion that young people should 
come into the service at an age when their 

ssyiig Democracy (New York, 1945), p, 1. 


minds are open to influence by the indi¬ 
vidual character of government activity. 
This is a profession with its own proper 
characteristics. One illustration alone is 
permitted here. Some day a civil servant 
wdll have reached a point in his career 
where he is called upon to take a judicial 
decision in a dispute between men of 
lower rank and the state, or between pri¬ 
vate business claims and the state, or be- 
twT^n two local authorities, in something 
like adversary proceedings. In that situa¬ 
tion, everyone will claim that he ought 
to be judicial-minded. How are we to be 
sure of his impartiality unless he has re¬ 
ceived his training in the work of the 
department almost all his life, so that he 
not only knows the subtle factors involved 
and the hms and the practice, but also 
has attained control over his passions in 
the interests of impartiality? Much of the 
controversy over justice in the ordinary 
courts as against administrative justice 
revolves around this. Not that early en¬ 
trance and life-long service are infallible 
conditions of judicial-mindedness; but is 
it better to be without any guarantee? 

The American civil service is more im¬ 
pressed with the idea that the service 
should be open to anyone: that it should 
receive talent for a specific job wherever 
the candidate has mastered the written 
qualifications for that job. This idea min¬ 
isters to employment opportunities. It 
also seems to promise freshness of mind, 
and specific work contributions. Yet it 
lets in men who soon get out; without a 
comprehension of their relationship to 
the whole administrative apparatus and 
to the President and to Congress; without 
a permanent interest in the service. All 
observers fear that it is not so much re¬ 
freshing as disturbing. It has its values; 
it has its derided disadvantages. It is one 
of the chief factors making it impossible 
in the United States for federal service 
to be a “profession** of civil service. 

The Administrative Grade as a Career, 
This leads directly to the problem of 
making the administrative grade a career. 
The British definitely establish a life 
career. This is a promise to the best minds 
of each generation that if they are con- 
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tent to give up the chances of fame and 
fortune in the professions, in the arts, and 
in business, and ii. lliey devote their 
minds and consciences to the service of 
the state, they may look forward to hard 
work, intense mental exertion, creative 
endeavor, the building up of their coun¬ 
try, a comfortable salary hut not a for¬ 
tune,''® and a comfortable pension and 
social honor at sixty. This, in Britain, 
does attract cxircmcly able entrants. By 
far the largest proportion remain and 
grow and arc worlliy of the high authority 
to wJiich tliey finally are promoted. In 
the end they are the advisers of ministers: 
career statesmen, a.s it were. Tliey are im¬ 
mersed in high policy and participate in 
the nation’s most moving events. 

Some American ob.servcrs affect to he- 
lieve that the seeming assurance of a ca¬ 
reer must result in menial rot. But this is 
simply a hypothesis or suspicion. The 
facts count: there is no mental rot. In¬ 
stead, a very intense emulation prevails 
among the younger men in the depart- 

80 The salaries were to 1949: 

Head of a major dcpari- 

iiieiit . 

Deputy head of major de- 

paruiicnt . 

Undersecretary . £'2,(kjo 

Assistant secretary.£1,200 to £*.700 

Principal .£ 800 10 £1,100 

Assistant principal .£ 275 to £ 625 

The last three categories have a bonus of 
£Uo a yerar for cost of living, to be amal¬ 
gamated with the basic .salary. The pound in 
iioniial limes buys at least filly per cent more 
than the .Aniciicaii dollar equivalent. It may 
be renicnibered that it is designed that the 
''assistant secretary’' and above categories 
should be reached at ages 32 .10, 35*39, and 
"deputy head” and "head” at 40-52. 

In February, 1949. changes were made as fol¬ 
lows: 

Secretary to the Treasury.£.' 1 '^* 

Head of a ma jor department.£ 4 r)<^ 

Deputy head of major department .£3250 

Undersccrcia ry .£2500 

The change was made on recommendation of 
the Committee on Higher Civil Service Re¬ 
muneration (Cmd. 7635), because (a) the bur¬ 
den of work and responsibility had increased, 
(b) the cost of living had risen, and (c) the new 
boards of nationalized industries and the spe¬ 
cialists in the national health service arc paid 
quite high salaries. 


inent; the opinion of colleagues in the 
service is a iremendoiis spur—a continual 
one—to enterprise and above all to men¬ 
tal exertion. Prtimolion is by no means 
certain: the approval of one’s colleagues 
is contingent and very exacting; the rise 
to the permanent secretaryship is a con¬ 
siderable hazard of more than one in a 
hundred; ministerial rebuke or praise 
and indirectly by the House of Commons 
is always possible. The belief that men 
w-ho enter a professional career will rot is 
an offshoot of social values whidi imply 
that men will not do fine work except 
under the lash of competition and dis¬ 
missal, and the spur of material rewards. 
T hese values are not British values. Socie¬ 
ties are different. 

How can you recruii and keep four 
thousand advisers and assistants to the 
executive, and indirectly to the legisla¬ 
ture, without offering men a career which 
will ask from them permanent and ex¬ 
clusive devotion, and require that they 
shall equip themselves in every way for 
their particular task? 

Some men can be brought iu as social 
need dictates at a later age, and so dis¬ 
place the chances of promotion of others 
already there. The British Treasury rules 
provide for this. The hazard is known. 
But if the proportion of those so enter¬ 
ing becomes large, then the inducement 
to unqualified life devotion to the impar¬ 
tial and anonymous service of the supreme 
political authorities in the democracy has 
fled. You cannot have the cake of due 
mature, loyal advisership to the .sover 
eign authorities, which they need as a 
lifc-and-dcath function of social demo¬ 
cratic societies, yet eat up the cake by 
denying an a.ssured career to the kind of 
people who will more surely give such 
service. 

It is noteworthy that one of the ex¬ 
perts, of long experience in political 
science and in the service of the Civil 
Service Coiniiiission, Sir Ernest Barker, 
threw out the suggestion that older men 
and women should be appointed to the 
top grade of the civil service, so as to 
make room for minds and characters nur- 
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tured in social experience.*^ But when it 
came to the actual establishment of such 
a project, he became more tentative. A 
more recent proposal by writers who have 
themselves held fairly high civil-service 
posts recommends a regular recruitment 
of applicants from the public for posi¬ 
tions lilting the age zone of thirty to 
forty. In addition, it is recommended 
that the Treasury experimental arrange¬ 
ment to recruit some twenty per cent of 
the entrance places into the administra¬ 
tive class from elsew'here in the service be 
made a permanent feature. Furthermore, 
it is the Treasury’s postwar long-term 
normal rule to recruit some twenty-five 
per cent of the regular examination en¬ 
trants rather more on the basis of per¬ 
sonality than of supreme intellectual at¬ 
tainment. 'These arrangements go far to¬ 
ward remedying any stiffness which may 
have entered into the collective mentality 
of the administrative class. Yet there is 
still an undoubted and a justified anxiety 
whether if the arrival at high positions 
after years of service is narrowed and sub¬ 
ject to more hazards by promotions from 
outside the class, and by new entrants in 
response to public advertisement, the at¬ 
traction to the university generation will 
still remain as strong as hitherto. Time 
must test this. 

Recruitment Qualifications. Of course, 
the foregoing observations lead directly 
to the problem of entrance qualifications. 
The American system virtually says to 
anyone, whatever his preparation, in 
whatever school, or business, or scientific 
or professional training: '*If you can pass 
our examinations for this specific job, you 
can have a job; and you can get pro¬ 
moted to any other job if you do your 
present one well, as retirements and 
deaths provide vacancies." Thus techni¬ 
cians of all kinds can and do enter into 
positions where administrative qualities 
are needed; that is, where perception of 
intradepartmcntal problems arise for so¬ 
lution; where interdepartmental coopera¬ 
tion is needed; where fruitful compre- 

•iCf. W. A. Robson, editor, The British Civil 
Servant (London, 1937). 


hensive ideas for the progressive march 
of the whole function and public service 
department and the government are re¬ 
quired; where advice of a part-manage¬ 
rial, part-political nature must ascend to 
the top; where the making of laws, and 
the high strategy of law enforcement, are 
all involved. It is a thousand-to-one 
chance whether the man taken in because 
he can do a specific job today will be the 
administrator who is needed in the new 
situation of several or many years hence. 
American students admit repeatedly that 
it is not a good chance. Yet they are over¬ 
whelmed by the feeling that the career 
ought to be open to anyone who now can 
fill the bill, and by a kind of tempestuous 
faith in the fresh-minded entrant, who 
will wake up everybody else in the service. 

It is very reminiscent of the Jacksonian 
view, stated in his first annual message to 
Congress, that, "The duties of all public 
officers are, or at least admit of being 
made, so plain and simple that men of 
intelligence may readily qualify them¬ 
selves for their performance . . When 
Jackson spoke, no brain was needed to 
guide the work of two million officials, 
or to devise the ways and means of secur¬ 
ing a job for all, or giving parity to the 
farmers, or conserving natural resources 
subject to rapacious use by entrepreneurs, 
or equipping the might of America for 
the continuous task of making justice and 
peace prevail in the international order. 

British ideas are different. They plan 
to recruit a great body of administrative 
statesmen, culminating in some forty 
permanent undersecretaries. That is their 
supreme concern: to provide the changing 
party cabinets with permanent expert 
advisers, and to enable ministers to rest 
assured that all matters of managerial 
detail will be handled by the secretaries 
once ministers have given their main pro¬ 
pulsion to them. In the administration a 
kind of permanent counterpart to the 
political ministers is essential: to do all 
the thinking that ministers must do, and 
be aware of all the facts of which a min¬ 
ister ought to be aware and yet cannot be 
because he is not a career man in admin¬ 
istration; to be the focus and bearer of 
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the science and technology and social 
considerations contained in the entire 
personnel of the department, and to gar¬ 
ner the aid that can be brought to it 
from all other departments as need re¬ 
quires. This is the principal object of the 
British system, and it does it very well. 
We have already seen the mechanism by 
which these men, sometimes called plan¬ 
ning officers themselves, or the men in 
charge of such planning and intelligence 
officers, are brought together in a central 
planning staff or as the official counter¬ 
part of committees of ministers acting 
under the immediate direction of the 
cabinet. Their integration is not merely 
the result of a specially established ma¬ 
chinery of coordination, but their minds 
are already woven together by an ap¬ 
proach to a common education. They 
begin with many common assumptions 
about human nature, as history and phil¬ 
osophical and literary study have taught 
them it, and this, in the province of high 
policy. Of course they have different out¬ 
looks; of course they have competitive 
ambitions; but of course they also have 
many ideas in common. Policy and co¬ 
ordination begin there. Administrative 
integration begins at college; it is seated 
in the mind. 

To these great advantages, the British 
civil service must sacrifice the possibly 
remarkable administrative talent of some 
technician or professional worker, for 
normally (it sometimes happens) he can¬ 
not get to the administrative summit 
(though he may receive equal pay) which 
is reserved to those who have been educa¬ 
tionally prepared and have thereafter fol¬ 
lowed the practical apprenticeship laid 
down for them on the ladder that leads 
to proficiency in the special office of 
supreme advisership to minister and Par¬ 
liament. That that course is hard, well- 
designed, and effective is shown by the 
success of the arrangement, and the testi¬ 
mony of those with most intimate knowl¬ 
edge.** That it requires some improve¬ 
ment in detail, and occasional departures. 


is no reflection on the main service ren- 
dercd.«3 That a good technician will not 
be a splendid administrator is not thereby 
proved in general: he may be, but can you 
uproot a wholesale success on an indi¬ 
vidual chance? 

Admonition regarding Education for 
Ciml Sennee. It is a truth applicable to 
all civil services that the part that educa¬ 
tion can play in the preparation of an 
official is relatively small, especially if by 
education is meant only the years at col¬ 
lege and university; and if all the years 
before that and the education in the 
family and all social activities and influ¬ 
ences are omitted or underrated. To ad¬ 
minister is to act, to make up one's mind, 
to influence other people to carry out 
desired policies, to combine and com¬ 
pound the ingredients in a situation so as 
to find the particular key that unlocks the 
obstinate door. It is the educational 
process as an opportunity of selecting from 
among the many who present themselves, 
rather than education as a direct making 
of an administrator that, perhaps, should 
be stressed. It is not the cognitive but the 
affective elements in personality that 
urge on to action. The truth of this is 
obvious from a glance at the list of quali¬ 
ties set down in the British and American 
civil service rating forms for the deter¬ 
mination of efficiency for promotions or 
advancements in salary, (p. 858 ff.) It will 
be noticed that perhaps seven out of ten 
of the qualities are not educabie, that is 
to say, while it is possible to describe them 
and perhaps to devise exercises in them, 
they are almost uncontrollable inborn 
psychological and even physical qualities. 
This means that the process of selection 
is even more important than has hitherto 
been admitted. 

THE CIVIL SERVICE AND THE VALUES 
IT SERVES 

TkE discussion of the recruitment of the 
higher civil service of Britain could not 
have failed to awaken the sense that we 


• 2 Cf. H. E. Dale, The Higher Civil Sendee of Cf. Report of the Committee on Training 
Great Britain (London, 1941). of Civil Servants (1944)* 
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have not been concerned with a merely 
uliJilarian iiisirunieni of a materialistic 
society. Values liave been suggested which 
go beyond no Jirnited and uiigcrierotis a 
function. 'I'he civil service obeys a gov¬ 
ernment but it serves a society, an ancient 
corporate personality with life today of a 
myriad facets, and a future of spiritual as 
well as the grosser needs. The British 
conception of its civil service is the Brit¬ 
ish conception of government and civili¬ 
zation as a whole; lor good or ill it is not 
a hand-to-mouth affair, nor a helter-skel¬ 
ter improvisation of a handlul of admin¬ 
istrative mechanics armed with a lew 
brash generalizations about intelligence 
tests, efficiency records, rating scales, and 
the husks of a knowledge of human na¬ 
ture gathered from a hurried • study of 
organization charts. It is not a temporary 
camp of prefabricated dwellings to which 
anyone may easily repair and may shortly 
leave. It is rather like a stately home de¬ 
signed with many wings, housing stand¬ 
ards and conscience, and built to last 
many generations. It incarnates a pattern, 
a design, a concatenation of values, for 
living in its entirety, embodying values 
and graces beyond the materialistic only. 
Burke best expressed its inward parts in 
his Reflections on the French Revolution: 

. •. the state ought not to be considered noth¬ 
ing better than a partnership agreement in a 
trade of pepper and coffee, calico and tobacco, 
or some other such low concern, to be taken 
up for a little temporary interest, and to be 
dissolved at the fancy of the parties. It is to 
be looked on with other reverence; because it 
is not a partnership in things subservient only 
to the gross animal existence of a temporary 
and perishable nature. It is a partnership in 
all science; a partnership in all art; a partner¬ 
ship in every virtue and in all perfection. . , 

Clearly the manning of such a dynamic 
partnership cannot be left to chance or to 
narrow views of "efficiency.” The higher 
civil service of Britain seeks permanent 
statesmen—that is its problem. That they 
are in part managers as well as statesmen 
is true and certainly makes the problem 
more complicated; but it is even more 
certain that the quality of statesmen will 


always be the paramount quest, since that 
is the deepest need. 

Roger Ascham’s The Scholemaster, 
published in J570, not so long after Co- 
luiiihus discovered America, wrote this 
tribute to Nicholas Metcalfe, the Master 
of St. John’s College, Cambridge, who 
died ill 1539: 

This his goodiies stood not still in one or two, 
blit flowed aiioiindaiulie over all that Col- 
ledge, and brake out also to norislie good 
w'ittes in cveiy part of that univeisitie: 
whereby, at his rlc[)ai(ing thence, he left soch 
a companie of fcilowcs and scholcrs in St 
johnes Col ledge, as can scarsc be ioiind now 
in some whole univeisitie: which either for 
divinitic, on the one side or other, or for 
Civill service to their Prince and contiie, have 
bene, and are yet to this day. notable orna¬ 
ments to this whole Re.'dmc. 

Hitherto, a considerable proportion of 
the entrants to the adniinistialive class 
have been the sons of the high profes¬ 
sional classes and, some, the members of 
the aristocratic families; quite a number 
have come from clerical families. In all of 
diesc has reigned a high sense of moral 
purpose; and this is cultivated at the 
universities, which have been residential. 
Graham Wallas, my teacher, himself the 
son of a religious minister, used to refer 
to men of this sort as “secular saints.” It 
would be fulsome to apply tliis term in¬ 
discriminately. But the names of Trevel¬ 
yan, Mowat, E’yre Crowe, Sir John Ander¬ 
son, Lord Beveridge, Harold Nicolson, 
Oliver Franks have attained wide public 
fame. Hundreds of their counterparts, 
less well-known, attest the enduring pub¬ 
lic .spirit of the administrative c:]as.s, their 
devotion, and the conversion of their 
parents’ religious into a secular minis- 
There is no indication that the new 

1 refer for illustration to Bernard M. Allen, 
Sir Robert Morant (London, 1938); Lord Bev- 
eridge. The Reiferidges in India (London, 
1938); Cyril Connolly, Enemies of Promise 
(London, 1935); Dean W. R. Inge, Vale (Lon¬ 
don, 1934); 5ir Oswald Murray, by Lady Mur¬ 
ray (London, 1936); Beatrice Webb, My Ap¬ 
prenticeship (London; 192G) and Our Partner¬ 
ship (London, 194B); Harold Nicolson, Lord 
Carnnek (London. 1930): and much may be 
learned from Sir Ernest Barker’s Father of 
the Man (London, 1948), for he has been a 
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classes that are now entering the service 
have not inherited this devotion to the 
public service, which implies a large sub¬ 
ordination of self to the present and fu¬ 
ture welfare of the great community, a 
fulfillment of self by assisting the cstab- 
lishmeiiL in the community’s focus, the 
state, of more justice, more charily, more 
abundance, less pain, a fuller conscious¬ 
ness of truth. 

THE cavil SERVICE IN THE CONTEMPORARY 
STATE 

Do the expansion of stale activities, the 
nationalization of the basic industries, the 
planned regulation of all others, the man¬ 
agement of all-comprehensive social se¬ 
curity, the objectives of full employment 
and deliberate progress toward a rising 
standard <»f living, impose an important 
change in methods of lecruitmeiii of the 
civil service? 

The answer can dtipcru! only on the 
dilTercnce, if any, in the nature of the task 
of the government, Koui changes may be 
discerned, and it will be observed that 
they arc of degree rather than kind. 

(i) I’he functions of government have 
changcxl in scope: a much more compie- 
hensivc inrcrventicjri in social life has oc¬ 
curred. I’his change dictates the need for 
imagination ol relationships among the 
branches of the government, the depart¬ 
ments, and the agencies. Is this new? Be¬ 
tween i8s} 2 and 1948, is an enormous con¬ 
trast: but is there much contrast between 
1928 arid 1948? Some contrast there is, and 
It is of importance. But civil .servants have 
been coorcL'nating for decades. The 
awareness exists, and if it did not at the 
official level, it would be speedily brought 
home at the cabinet and cabinet-commit¬ 
tee level. It might be rejoined that it is 
from the civil servants that cabinet min¬ 
isters must obtain their understanding of 
the need for coordination: this is true, up 
to a point; each helps the other, or averts 
mutual hindrance. Some clearer con¬ 
sciousness of the width and the compli- 

teacher of aspirants for the civil .service and 
an examiner for llic Civil Service C’.onimission 
for some forty years. 


cated problems in coordination, an extra 
alertness about tins, a rising emotion 
about it, are required. 'I bis can be given 
in one or two courses at college, or in 
the in-Maining period now e.stablished by 
the TreaMiry. It calls for no important 
change in the general education and re- 
cruitment incihods of ilie service. The 
need is partly met by the establishment 
of the Central Planning Staff, which, be¬ 
ing rooted in the offuials of the various 
departments, must agitate an everyday 
awareness of the responses each dcpari- 
niciital group of officials must make. 

(2) Contemporary state services place 
more emphasis on the future. Nearly all 
of them reejuire the government to fore- 
cr.st what the great public groups will do. 
The officials must take the statistics of the 
past, carry them forward for a recognition 
of trends, and then ask tlieinselvcs what 
probabilities ol future bcliavior null varv 
the ireud. 'I his is a cardinal task of plan¬ 
ning. link ed, guesses must i>e made about 
the variables cleverly enough to judge 
what .statistics must be gathered in the 
first place: for these will be gathered in 
order to as.sist in finding answers: the 
problem projHTly defined is half the an¬ 
swer. Sir Oliver Frank;* lias stated the 
matter, from expeiicme, in 

these woTd.s: 

Tlie second [danger in planning activities] 
is to forget the leal iiaiuie of the economic 
activirics to which ilic plannkig .-cfeis. Since 
central planning concerns the future and what 
ran lie done wiili it. it is nece-ssarily occupied 
with cxtiapolation from the present. Trends 
and tendencies luiisr he isolated and analysed 
so that forecasts may he built up and esti¬ 
mates made. This cannot he done by pinclv 
intellectiial processes: or if it is, the rc.sii]i.s 
are certain to be unreal and bad guides for 
practice. An awareness of how things happen 
is required, of the inlcrrelarions of commer¬ 
cial and industrial processes, of the factors 
wdiich enter into the business detisions of 
hasiness men. 7 ’hat is why good forecasting 
and estimating is an art though using all the 
scientific terhiiiqiirs tliat the study of statis¬ 
tics has made available. It is not the an of 
what w’ariinir nonienrlature called the back¬ 
us Central VUmnin^ and Control in War and 
Peace (London, 1947). 
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room Ixiy. It requires knowledge of the world 
as well as highly specialized training. It is no 
criticism of the Civil Service to say that it 
has not enough experts of this kind. There 
are not enough in existence. But it must be 
the first concern of the Civil Service to in¬ 
crease their number if there is to be central 
planning and control in peace. 

How can the “awareness of how things 
happen" be taught in a university to un¬ 
dergraduates of the normal youth of 
undergraduates? It cannot be, by hypoth¬ 
esis. And as we look at postgraduate stu¬ 
dents, several years after their undergrad¬ 
uate educaiion, can we believe that they 
have acquired an “awareness of how 
things happen"? We cannot. They are 
both raw material. Is the answer then to 
bring in men from the outside as a regu¬ 
lar wholesale procedure for recruiting the 
civil service? 'They cannot surely have 
mastered more than one trade, or two? 
Can we be sure that they -ould be em¬ 
ployed exactly where their awareness 
would fit? Ihere is a case for bringing in 
some from outside—a proportion of tlie 
total recruited annually, and the pro¬ 
cedure of choice must be exceedingly 
careful so ihat in the search for those 
who know how the business mind works, 
there may not be lost to the service some 
kind of mind at all. The solution lies in 
the proposals already advanced, that a 
proportion of the higher civil service be 
recruited from the outside in the age 
zone of thirty to forty; that a fair propor¬ 
tion rise from the other grades of the 
service; and that all, once in the service, 
be given training, with opportunities 
every few years of travel and first-hand 
observer-participant experience in busi¬ 
ness. If this does not help toward discov¬ 
ery of the personnel needed, no other 
road exists. It is clear, however, that pro¬ 
motion policy must be directed toward 
keeping out of the positions requiring 
the specific awareness we arc discussing 
those who have not the kind of talent 
which fits the situation or can be trained 
for it. 

(3) If these requirements were met, they 
would take care of the third characteristic 
of administration in the planned state. 


especially the British, whose prosperity is 
precariously poised on its imports-ex- 
ports balance: speed of reaction to the 
first signs that the future is in movement. 
It seems unavoidable also that even if it 
is not desired to change the traditional 
principle of recruitment—namely, that 
candidates shall be examined in the sub¬ 
jects they themselves have freely chosen 
to study—and even if emphasis is still 
placed on the humanities (which 1 hope 
it will be), a strong case exists for requir¬ 
ing the subjects of government and eco¬ 
nomics. If this is not feasible before, then 
rigorous study of these subjects must be 
required after, entry into the service. 

We now turn to the final quality which 
has become especially important in the 
planned state: practical initiative. Noth¬ 
ing was more significant during the de¬ 
bates on the nationalization of the Bank 
of England and the coal industry than 
the unanimity of House of Commons 
opinion that these industries must not be 
recruited “like the civil service." It is not 
fatally sure that a unanimous House of 
Commons is always right. It was, at any 
rate, not clear and specific in its anxieties. 
Civil servants hitherto have in many situ¬ 
ations been obliged to take the initiative. 
It is difficult to think of any who are not 
required to, and that with continual 
promptitude. In any case, the national¬ 
ized industries have their own free re¬ 
cruitment methods, almost as free as any 
private corporation. (Whether they will 
be able to maintain it so over a long 
period is another question.) Is there a 
difference in the kind of initiative be¬ 
tween the action of a Ministry of Health 
official in conducting an inquiry into a 
slum-clearance scheme, and an official of 
the Ministry of Fuel making sure that the 
complaints of the consumers' councils in 
the coal industry have stated their case 
and have been properly heard by the 
ministry? It would seem not. Is there a 
difference in kind between a land-pur¬ 
chase agent of the government buying 
land for a government storage-house in 
1988 and in 1958, just because at the new 
date the goods to be stored are cotton 
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bought and sold by the government? 1 
do not think so. Is a new kind of treat* 
ment required where a regional export 
council (a representative body) must be 
urged and persuaded and invigorated by 
an official of the Board of Trade? Yes, 
undoubtedly. Is there a new kind of initi¬ 
ative required in deciding that more 
money should be invested in coal or trans¬ 
port? Hardly; for the proposition would 
come from the boards concerned, and 
high Treasury considerations would be 
involved. But perhaps a suggestion might 
come from the 'Treasury, when someone 
would have to initiate it. It would seem 
then that the answer is complicated and 
mixed. It is mainly to be answered by 
the methods of promotion, transfer, and 
training, and the training itself must in¬ 
sist on the need for a mood of alert pre¬ 
diction in the civil service. There will 
be much occasion—in a state which fol¬ 
lows the general policy of full employ¬ 
ment and a rising standard of living and 
equalized distribution—for the higher 
civil servants to cogitate and to digest 
and prepare suggestions of policy to im¬ 
plement the major decisions made by 
ministers and the House of Commons, 
and to make pioneer suggestions which 
emerge from the close scrutiny of prac¬ 
tical and spiritual trends. 

Yet all these things do not seem to me 
to add up to a case for departure from the 
main traditional principles of recruit¬ 
ment, though they do for their intelli¬ 
gent and rational qualification. For part 
of the difficulty is the wholesale nature 
of state activity. It is impossible to find a 
separate appointing process for each in¬ 


dividual civil servant, fitting him to the 
particular job which is vacant. Even if 
this could be done, one would be dogged 
by the next attendant problem of follow¬ 
ing that same civil servant, individually, 
through the promotion stages up the 
ladder of responsibility; and if one were 
so followed, all would need to be. T'he 
permutations and combinations would 
elude the most elaborate foim of control 
over appointments and promotion. No 
legislature could exercise its right of con¬ 
trol over the appropriations for its civil 
servants if such individualization were 
carried out: how could they compare men 
and jobs and salaries? And, therefore, a 
radical change is not only unnecessary 
but infeasible. 

Finally, to put all the emphasis on the 
civil servant is to commit a grave error 
in proportion. The stimulus to initiative 
in the planned state comes from the po¬ 
litical parties; from the organized pro¬ 
ducers and consumers, the workers who 
want more money and less hours and 
better conditions on the job, and the vari¬ 
ous groups of consumers w)u> in some 
cases (like coal, credit, houses, transport, 
electricity and gas) pay a price for the 
service or commodity; from the minister 
who wants to make a good showing in the 
eyes of Parliament and the public; and 
from the House of Commons that has the 
right of asking (juestions and making its 
will prevail. If all these institutions, and 
many more, remain alive and virile, they 
will continually provide stimuli to effi¬ 
ciency and initiative which cannot be ig¬ 
nored by officials of even average con¬ 
science. 
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Inkxorabi.y the spiritual and material 
conditions of ninetccnih-century civiliza* 
tion began to affect the recruitment of 
the public services. Inexorably, but only 
gradually, and \\’ith much opposition 
from obsolescent ideals and vested social 
interests. An extraordinary break came 
round about 1875: the countries in which 
modern industry and the modern spirit 
had come to their most vigorous and self- 
conscious efflorescence then made sudden 
haste to renew their civil services, for the 
logic of industrial and coinmerciai effi¬ 
ciency was irresistible. In the chapters 
which follow we continue to sketch the 
general development of the administra¬ 
tive services with special aitentiun to the 
methods of recruilnieiit. \Vc are primar¬ 
ily interested in the branch of tlie civil 
service which share.s in governing—that 
is, the higher administrative class. It is in 
this respect that modern staie.s show dif¬ 
ferences, and characteristic differences; 
and that the evolution of the modem 
state is best ol)serval)le. While, therefore, 
tracing the general assault up<jn patron¬ 
age and the state’s adjustment of its ma¬ 
chinery to its purposes, we shall (1) deal 
with the higher services first, then (2) 
compare them and try to estimate the 
iugnificance of their developmc-ait and 
ultimate results, and (3) indicate, but 
very briefly, the soluiions adopted for 
the subordinate classes. 


THE RISE OF LEGAL TRAINING: TO THE iSyo's 

Afi'er the reforms of the French Revolu¬ 
tionary period, there followed a time of 
conservatism and consolidation. In old 
Prussia the civil service was a nation¬ 
wide and continuously operative eco¬ 
nomic institution, its training had been 
adapted to its functions. But between 
1815 and the last quarter of the nine¬ 
teenth century a number of new condi¬ 
tions caused a very vital variation of the 
mode of recruitment. A vast mass of legis¬ 
lation, as distinct from administration, 
was required to meet social and economic 
needs. The state was renewing itself, and 
the dutie.s and riglits it was creating to 
accomplish this were often in the direc¬ 
tion of freeing industry and commerce 
from its regulation. While, therefore, it 
w^as not adding to its administrative work 
it was making law, and it felt the strong 
need for civil servants with a good legal 
training, and, moreover, a training in 
private law\ Again, since administrative 
law and its procedure were being sedu- 
hmsjy developed, great irnporlancc was 
once more attached to legal training. Fur- 
tiier, the constitutional struggles had for 
their object the legal restiaiii't of arbi¬ 
trary officialdom, and Parliament saw in 
a legal training of officials a good means 
of teaching them a practical respect for 
law. This, the legal restraint of officials, 
was the German idea of the “rule of law/' 
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a substitute for the ‘‘rule of law” in the 
Anglo-Saxon political tradition, namely, 
that no official could act otherwise than 
under the authority of a popularly re- 
sponsiVde legislature. The Germans called 
it the Reichslaat. Nor were the individu- 
aiist.s in this very tempera re heyday of 
German laisscz faire unicady to secure 
limitations upon the activity ol the ad¬ 
ministrative official similar to those of the 
judq^. 

Until 1879, therefore, the old practical 
and carneralistic preparation suffered con¬ 
tinual modification which favored legal 
studies. The authentic note of the eight¬ 
eenth century is still heard fully in the 
Prussian instruction of 1808. Candidates 
are expected to have studied thoroughly 
political science (Polizeiwissenschaft), 
technology, statistics, experimental phys¬ 
ics and chemistry, botany and agricul¬ 
tural economy, and to have had the op¬ 
portunity of acquiring practical knowl¬ 
edge of the most important trades, espe¬ 
cially of the agricultural. They were no 
longer required to have worked in one of 
the domain administrations. Their exam¬ 
ination w^s written and oral and they 
were accepted only if “they combined 
thorough theory in the required sciences 
with a sound, well-exercised judgment.*' ^ 

In 1817 a change is already observable. 
Resides the preparation in the usual 
branches of knowledge, in languages an¬ 
cient and modern, in history and mathe¬ 
matics, there is required thorough knowl¬ 
edge of the law, at least some practical 
knowledge of agriculture or some other 
chief industry, and as far as possible prac¬ 
tical work as auscultator in the courts. 
TTie effect was not to put law into the 
foreground, but it was certainly to intro¬ 
duce a competing clement and a relative 
depreciation of the position of the social 
sciences. However, the dcci.sive change in 
emphasis did not come until 18.46 when 
practice in the law courts became the 
rule and in agriculture or industry the 
exception. The chief requirement now 
became practice in the law courts and 

1 Clemens von Dclbriick. Die Ansbildung fiir 
den hoheren Verwaltungsdienst in Preuszen 
(Jena, 1917), p. 6. 


the passage of the second examination in 
law lor entrance to the superior courts. 
All tliat was now required ol the camerai- 
istic and agricultural siiences was “at 
least generai aapiaintancc'’ theiewiih. Fi¬ 
nally. theie came the decisive “second 
cxaminaiiori” lor the aliainineni ol a 
permanent position, as Regicnin^saiscx- 
sor. This exaniinaiion was written and 
oral; the fonner consisted oi three theses, 
one dealing with a subject of political 
science, another of administraiKm, and 
the tliiid ol fitiancc. the latter two being 
of a more practical nature. 

Ily iB.jt'i, the predoiiiinance of legal 
.studies was fisinly established, and the 
final break had been made with the eight¬ 
eenth century." Most interesting is the 
downfall of the importance of agricul¬ 
ture. As interesting, too. is the c'cssation 
of practical work in agriculture and in¬ 
dustry as a preparation for public .service. 
It betokened the conscious withdrav/al of 
the Slate from positive economic and so¬ 
cial activity. T he social sciences ceased to 
have ihcir old importance as the lounda- 
lion of a civil servant’s training, but 
worse still, fheir cleavage from actual 
practice caused them to liecome excur¬ 
sions in the litci.iry history of theories. 
They became less a scientific preparation 
than an exercise of memory, and the uni¬ 
versal weed w'hidi forms upon the soil 01 
circumscribed and tlieoretir studic's, the 
“coach” or “crammer” appears, tvithout 
resort whereto it was mjw almost impos¬ 
sible to pass the examination. In 1866 it 
became necessary to reconsider the Reg¬ 
ulation, partly owing to public and par- 
liaincniary criticism but more particularly 
owing to the extension of Prussian rule. 

The law of 1869 regulated entry into 
the higher judicial service, by abolishing 
the intermediate law examination at the 
universities, and setting up only two ex¬ 
aminations, the first, the university law 
examination taken after at least three 
years* study, and the second, the great 
state examination, taken after at least 
four years of preparatory service. Until 
1879, administrative officials were re- 

2 Ibid., p. 8 ff. 
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cruited from the judicial assessors trained 
in this way. 1 hcse judicial officials might 
have received a oiie-year's training in an 
administrative department as part of 
their four years’ preparatory service: this 
was the intention of the government, but 
the Prussian Parliament rejected the pro¬ 
posal as it feared the undue influence of 
the executive.® 

We now come to a period in which the 
position of legal studies is consolidated, 
but no sooner is it consolidated than par¬ 
liamentary and public critics are com¬ 
pelled to criticize the efficacy of legal 
studies as a preparation for the adminis¬ 
trative work of the modern state. More¬ 
over, university teachers of law became 
thoroughly dissatisfied with the nature of 
the curriculum since they realized that it 
may have serious effects upon the effi¬ 
ciency of the service. A very lively contro¬ 
versy therefore begins, as to the scope and 
method of legal studies. 

LEGAL TRAINING SUPPLEMENTED! THE 
PERIOD TO 1920 

Germany was now full in the strong 
current of industrial civilization and the 
sense of state activity which had weak¬ 
ened a little between 1815 and 1870, but 
had never fundamentally suffered, now 
not only recovered its old strength but 
went beyond it in scope and energetic 
persistence. The higher officials’ experi¬ 
ence had taught them that the best ad¬ 
ministrative officials were to be obtained 
by a special training in which the study 
of economics and finance at the universi¬ 
ties and the acquisition of exact knowl¬ 
edge of the conditions of public life and 
administrative law and practice during 
preparatory service were of equal and 
high importance. A government measure 
before the Prussian Parliament in 1874 
acknowledged the necessity of a special 
preparation for higher administrative offi¬ 
cials. It admitted that the entrant to the 
service could not obtain a knowledge of 
administrative institutions and adminis- 

8 Cf. Friedrich von Schwerin, Die Befahigung 
zum hoheren Verwaltungsdienst (Berlin. 1908), 
P- 5 * 


trative law at first hand: the more, in fact, 
that he devoted himself to law, the less 
would he be able harmoniously to relate 
written law and the practical necessities 
of life. A thorough knowledge of the in¬ 
dispensable sciences of economics and 
finance could only be obtained by their 
early, long, and serious study, and, as an 
adjunct of legal studies, would be en¬ 
tirely insufficient. Further, the Diet sug¬ 
gested the application of these proposals 
to the chief presiding officials of the 
local government areas * as well as their 
immediate subordinates, who alone were 
affected by the government proposals, 
and recommended that in the Ministries 
of the Interior and Finance only persons 
who had acquired the qualifications for 
the higher judicial service should be ap¬ 
pointed. 

Law Education versus The Social Sci¬ 
ences. After prolonged debate, open and 
occult, the Prussian Diet, the House of 
Peers, and the government arrived at a 
compromise.® The regulations applied to 
divisional directors and members of a 
government district, and the higher ad¬ 
ministrative officials adjoined to the over- 
presidents and government-district presi¬ 
dents, with the exception of justiciars and 
the technical officials. It may seem strange 
to the English reader that the regulations 
concerned what appear to be primarily 
local officials, but, indeed, such a mixture 
of central and local government powers 
were exercised by the authorities we have 
named that, in the present context, and 
in almost every other, they are to be re¬ 
garded as departments of the central au¬ 
thority operating outside Berlin for a 
limited part of the territory. In any case 
they were until 1879 (and to Hitler’s time 
they still were) the first office held by as¬ 
pirants to the higher administrative de¬ 
partments; thence, after a preparatory 
period, they might be promoted to the 
central departments. The regulations 
were not made to apply to presidents of 

8 That is. to presidents and divisional chiefs 
of the Regierungen; Landrdte, Kreis und 
Amtshauptmdnner, and Oberamtmanner. 

8 Law of March 11, 1879, and regulations of 
May 29, 1879. 
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the go\"ernmeni districts or to the over¬ 
presidents of the provinces or to min¬ 
isters. 

The rules relating to training persisted 
until 1906, and were until then the object 
of controversy, and after certain reforms 
in 1906 continued to dominate condi¬ 
tions until the Revolution of 1918. T'he 
main provisions of the law were as fol¬ 
lows: the qualification for entry into the 
higher adniinisitrativc service was at least 
a three-year university course in law and 
political scienc'e; and the passing of two 
examinations. The first examination was 
the legal examination as prescribed in 
the law of 1869. The second, the state ex¬ 
amination, was to take place before the 
'‘Examination Commission for Higher 
Administrative Officials-’* The second ex¬ 
amination was preceded by a preparatory 
period of two years in the courts and at 
least two years in the administrative de¬ 
partments. Preparatory service took place 
in local government, urban and rural. 
The subject matter of the second exam¬ 
ination was Prussian public and private 
law, and economics and public finance. 
The examination was written and oral— 
the written part consisted of two theses— 
six weeks, or a little longer, being allowed 
for the completion of each. 

Very little had been accomplishcli by 
this law to meet the nature of the claims 
which society was beginning to make 
upon the higher branches of the civil 
service. Had it not been for the Prussian 
Parliament’s fears, a separate examina¬ 
tion might have been created based upon 
the social sciences. But in the existing 
state of politics the Parliament could 
only credit the government with the in¬ 
tention of using such an examination to 
reject "undesirable elements." ® The re¬ 
sult was that, in practice, law still re¬ 
tained a favored position. At the exami¬ 
nations very little emphasis was laid upon 
knowledge other than that which was 
directly legal, and in the best of cases the 
social sciences were introduced only as 
subordinate to law. As there was no spe¬ 
cial examination for these subjects, there 

« Cf. Von Deii)ruck, op. cit., p. 15. 


was no certainty at all as to the attend¬ 
ance of the candidate at lectures. The 
natural result of the regulations and their 
busy apprenticeship made it impossible 
for them to do justice to the social sci¬ 
ences without the generous help of a 
“crammer.” 'J'wo things had, however, 
been gained: it had been admitted that 
the legal and the administrative careers 
were separate and ought to be prepared 
for differently, and provision had been 
made for an apprenticeship period with 
the local authorities. Criticism came from 
two sources: from the universities wliich 
were teaching law and economics, and 
from practical statesmen, in office or in 
Parliament. It is instructive to review 
briefly the nature of their argument. 

The Universities. It is quite obvious 
that if civil servants are selected by tests 
based upon a certain prescribed univer¬ 
sity training, tlie value of that test is to 
be sought in the actual nature of the 
training. Between 1879 and 1906. and 
even after this date, the universities 
showed many signs of serious dissatisfac¬ 
tion with the manner in which students 
applied themselves to their work, and 
with the intrinsic value of the law studies. 
Among the critics were Schmoller, Gneist, 
Gierke, and Jhcring, and there were many 
others w^hose reputation, though not as 
world-wide as these, yet counted for much 
in Germany.^ 

The Defects of Legal Training. The 
gravamen of their charges was this. T'he 
teaching of law had fallen into a state of 
sterile dogmatism.® Where the theory of 
law was taught at all, it was not kept in a 
wise relationship to the actual law as it 
appeared in everyday practice, but was 
not seldom composed of a fabric of doc¬ 
trines based upon a tissue of major prem¬ 
ises untested by reference to the nature 


t The whole subject is treated, and the views 
of the principal contributors reviewed, in 
Rechtsstudium und Priifungsordnung; Ein 
Beitrag zur preuszischen und deutsrhen 
Rechtsgeschichte (Berlin, 1877), by L. Gold¬ 
schmidt, judge and professor of jurisprudence. 
«Cf. Adolph Wermuth, £m Beamtenleben 
(Berlin, 1922), p. 31 fi. This goes back to 1880. 
Wermuth became Secretary of the Imperial 
Treasury, and Oberburgermeister of Berlin. 
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ol s(>dal life, Aunlytiral work, in which 
Ji/siory and cconoinics were used to ex¬ 
plain tile growlii and opeiaiiori of the 
Jaw, was very rare, and this lack exercised 
an uidortunaic influence upon seminars 
and icclureis. I he main cause oi iliis dry 
ahstiact and detailed do^inatisiu was the 
nature ol tlie Tiussian legal codes; they 
were isolated Irorn the surrounding life 
of the other Germanic: Euiopcari states, 
they weie neither the perfect continua¬ 
tion of the old German customary law 
nor corollaries of Roman legal principles, 
but curious mixtures liriciured with the 
theories ol the iiieu—great mcni, of 
course—who had written them, iheir 
very minuteness ol detail inhibited men¬ 
tal elasticity in tlicir treatiueiil. Only the 
great teacliers could rise above the com¬ 
pulsions oi these codes. 1 he student was 
then apt to be tiained lorejicai a number 
ol forniiilas, obtained no grasp of legal 
prim iples and, iherefoie, since he liad an 
examination to pass, learned to |>ass it by 
a slujrl period of cotu.entiaied memoriz¬ 
ing. This was cjnile natural, .since the 
most succTssiul conditions lor memoriz¬ 
ing are definite dogmas and the stimulus 
of an approaching e\ent. 

If the law were to he taught with due 
attention to its sCKiological nature, a 
period longer than the prescribed mini¬ 
mum of three years was cs.sontial. Neither 
law by itself nor law together with an 
adccpiate preparation in economics and 
political science could be mastered in less 
than three and a half years, some said in 
four. And even the three years then pre¬ 
scribed could, at that time, be reduced to 
tw'o, as the one year’s service in the army 
was counted in. 

It is common knowledge, cif course, tliat 
exceedingly great care has to be taken in 
the teaching of any non experimental fac¬ 
ulty. The student is obliged to occupy a 
merely passive and lecepiive position to¬ 
ward the teacher, and a large variety of 
devices must be consciously used to stimu¬ 
late attention and awaken cooperation. 
Of all such nonexperimentai studies law 
has, perhaps, the hardest task in getting 
itself accepted by the average student. 
Most humane of all in its social effects, it 


is least human in its form. It ties the 
mind and tires it. 'Fhe most surtessful 
law school in the world, Harvard, has 
succeeded in solving the difficulty of viv¬ 
idly interesting the sturlcnt only by con¬ 
verting the student iiuo a judge and the 
serniiiar into a court for particular cases, 
by Lite ca.se method.^ Only a very few 
gifteti teachers in Prussia had made an 
approach to such a sy.stem, and, for tJie 
rest, the students, finding that their lec¬ 
tures were merely expositions of w'hat was 
already exposed in textbooks and coni- 
niciiiaiies. spent their time in riotous liv¬ 
ing and passed their examinations by 
memorizing laws, but not learning law. 
For this we cannot entirely call the teach¬ 
ing to actount: the traditions of student¬ 
ship have a great ileal to answer for. This 
was followed by a “cramming*’ establish- 
ment. 

I'he students, in the fashion still per¬ 
missible in Germany, divided their three 
years among various univeisiiics. There 
was no means of controlling their work 
or attendance at lectures, and when the 
first examinaiion threatened they gravi¬ 
tated to the university in which condi¬ 
tions were easiest. 

Those whose social antecedents proved 
satisfactory to the high local and judicial 
amhoriiies to whom they applied for ad¬ 
mission into the preparatory service then 
spent their time in a minutely rc’gulated 
order of duties—regulated, the law of 
1869 declared, to give the novice experi¬ 
ence of all branches of judicial practice— 
the bar, the notary's office, judgeship, and 
office work. All this in four years! The 
result, says Goldschmidt, was only to re¬ 
duce real talent to pettifogging routine, 
(it did, in fact, drive both Bennigsen and 
Bismarck out of the serv ice.) 

We have already said that economics 
and political science became the hand- 

8 And even this entails the penalty that the 
student loses, or rather never acquires, a sense 
of the whole system of law and its total sig¬ 
nificance in the social order. Cf. Josef Redlich, 
The Cotumnn Imv and the Case Method (Car¬ 
negie Foundation, Bulletin No. 8, 1914); also 
cf. JR.. Valeur and E. Lambert, L’Enseignement 
du Droit en France et aux ktats-Vnis (Paris, 

19*9)- 
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maiden of the law. Students learned that 
few, if any, questions involving real study 
were likely to be put to them. These 
studies, then, were given only perfunc¬ 
tory attention, although the law required 
satisfactory knowledge of “the principles 
of jwliiical science.” The universities, 
conscious of their importarue as piepara- 
toiy and selective institutions for the ju¬ 
dicial and civil service, frequently ex¬ 
pressed the wish to make more of these 
studies. But tlie examination is the only 
effective sanction oi such a policy, and 
the examination did not demand this 
knowledge. Law had become divorced 
from its origin and its purpose, and a 
narrow and pedantic formal ism had in¬ 
vaded a field in which pre-enhneiuly the 
truth of real life is essential. This evil was 
unfortunate for the judicial scrv'icc, but 
since the preparation for the judicial 
service in its first four years or so was also 
the preparation for the aJministiative 
sei'vicc, it threatened to become disas¬ 
trous for the latter also. 

T he truth was that economic life had 
taken such a direction that the state was 
bound to interfere with its processes, and 
this interference could only be properly 
carried out by appropriately trained offi¬ 
cials. 

Yet the predominance of law^ did blight 
the student w*ho aspired to the adminis¬ 
trative service. He did not appear before 
a Judicial Court of Examiners, but be¬ 
fore the “Examination Commission for 
Higher Administrative Officials.” The ex¬ 
amination was to determine whether the 
candidates could be considered “capable 
and thoroughly prepared sutxessfully to 
occupy an independent position in the 
higher administrative service.” But they 
had, excepting for their two years, fol¬ 
lowed the same course as their judicial 
colleagues, and their choice of ultimate 
career was not always decided upon until 
the latest possible time, that is, after iw'o 
years of preparatory judicial service. 
Further, the final examination was taken 
before practicing jurists, at the most a 
teacher of law w»as included, but never a 
teacher of political science. 

Political Critics. Bismarck found the 


civil servants of so little use that he set up 
an Fxonomic Council. 

In the 1890’s the desire for reform be¬ 
came widespread. From now on tfie dis¬ 
cussion of faults and remedies become of 
radical importance since tlie jiroblems dis¬ 
closed are elemental and affect all coun¬ 
tries. Public discussion was first initiated 
by the rinaiue Minister, von Miquel, in 
1895. He suggested a reiluciion of the 
time spent by administrative officials in 
the judicial service from two years to one, 
so that they might have a longer time in 
wJiich to learn administrative law', social 
policy, economics, and other branches of 
science. T'lic long time spent in the courts 
merely took aivay from the time wdiich 
sliould be devoted 10 that w'hich w’as ulti¬ 
mately to be the life career. 

A lively discussion in the press fol¬ 
lowed, and in 1902 the government intro 
duced a project into Parliament. The 
main object w'as to lengthen the univer¬ 
sity course to three and one-half years 
and to reduce the preparatcry course to 
the same period. After much delay the 
government conceded a reduction of me 
work before the courts to nine months 
for civil servants. The overw'hclming 
opinion was ihaf it was very desirable 
that at least a part, of Uic time should be 
served in nonsiale institutions: like the 
Chambers of Agriculture and Commerce 
which on the Continent have an official 
representative status. 

Away from Mere B'lok-Knowledge. 
This is the prolilcm wfiich has arisen 
wherever sincere thought has been be¬ 
stowed upon the question of properly 
training officials: How to overcome the 
natural effects of book knowledge? Can 
it be left to the student's own devices? 
Ought there to be a preparatory period 
in the service—or outside the service? 
Will travel be of value? The necessities 
of the modern civil service go further: it 
is not enough that officials see the levers 
they have to pull, but that they should be 
vividly acquainted with the nature of the 
enormous tangle of objects and men at¬ 
tached to the other, the invisible, end of 
the lever. Plato long ago warned us not 
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to leach with our backs to reality and our 
eyes only upon moving shadows. 

Public discussion revealed clearly the 
most impoiitant fact which fiad caused 
perturbation before and which has since 
been the subject of anxiety. ‘Tn Ger¬ 
many/' the minister said, "officials attain 
to responsibility and independence at too 
late an age." In other countries the young 
man of thirty was already in the center 
of independent activity, and even in Ger¬ 
many, in other professions, the man of 
thirty could look back upon a number of 
years in which freshness, resolution, and 
eneigy had already accomplished a great 
deal. This raises a question of great sig¬ 
nificance. 

From ipo 6 to ipio. The result of the 
discussions was the Act of 1906, in which 
the main lines of criticism were given 
effect. This act functioned until 1920. Let 
us imagine that we desire to enter the 
administrative service after 1906.'® We 
would be obliged to take at least a three 
years' course of law and political science 
at a university and then take the first law 
examination at school. Our university 
teachers are hardly satisfied with our stay 
at the university for only three years, but 
the government holds that as we spend 
more time in this way, we shall ultimately 
enter upon our duties at an age when all 
our freshness of mind is gone, and when, 
therefore, they can do very little with us. 
Now while w'e are at the university, it may 
be true that we shall be wasting some 
time—perha|% a good deal—if we join 
one of the students’ corps,^i but it will 
more than repay us in the long run, since 
relatives and friends, even people who 

10 This (lesfiiplion is based upon the best two 
commentaries: upon von Schwerin, op. cit., 
then nieinber of (he Examining Commission 
for Higher Adininisi rative Officials; and 
Wandcrsleb, Die BefUhigung Zum hoheren 
Veruialtungsdienst (Hcrliii, 1927), then, as¬ 
sistant secretary in the Prussian Ministry of 
Commerce and Industry; and upon private 
information. 

It Cf. for a good description of student life in 
the Corps, Hermann Sudcimann's novel, Der 
Tolle Processor; also Presber’s Mein Bruder 
Benjamin; see also G. Michaelis, Fur Stoat und 
Volk (Berlin, 1922), and Bismarck's Reflections 
and Reminiscences, the first few pages. 


are not related to us who once belonged 
to the same corps, will give us a helping 
hand and will prefer us to other candi¬ 
dates. other things being equal or even 
more tlian a little unequal. 

The final examination comes. The sub¬ 
jects are public and private law, legal 
history, and principles of political science 
and economics. The examiners are by 
statute instructed to explore our knowl¬ 
edge and insight into the nature and his¬ 
torical development of law, and to see 
whether we have a general legal and po¬ 
litical science education necessary to our 
future profession. We now approach our 
four years of practical work, and it is 
fortunate that we are not of the genera¬ 
tion before 1906, for they were obliged to 
serve two years in the law courts before 
proceeding to their real work; we have 
only to serve one year in the courts, and 
this may be reduced to nine months by 
the Ministries of Finance and the In¬ 
terior. We stand no chance of entrance to 
the next stage unless we are Protestant, 
anti-Socialist. of "good" family: that is, 
if we are Catholic, or Jew, or Socialist or 
otherw'ise of Left-wing politics, or are of 
working-class family.12 

The year or the nine months pass. They 
were not wasted. For the courts to which 
we were attached—the Amtsgericht or the 
Landesgericht —gave us a very good in¬ 
sight into procedure and administrative 
law in actual practice. We have now to be 
accepted into the preparatory service by 
the president of one of the fifteen pre¬ 
scribed government districts—an official 
of high status and important powers. Our 
English colleagues have no such arrange¬ 
ment as this whereby an authority other 
than the central departments chooses us. 
And, in fact, the practice in Prussia has 
not been quite unchallenged. It is the 
ancient Prussian practice, but suggestions 
for modifying it were made in 1875 and 
later. The government as a rule wanted 
to leave the matter as it is today in order 
to avoid burdening itself with duties 
which can be quite well performed else- 

12 Cf. another angle, L. W. Muncy. The 
Junker in Prussian Administration (Brown 
University, 1944). 
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where, and its parliamentary supporters 
argued appointment by the government 
as futile. For the ministers could not pos> 
sibly know enough to exercise a proper 
choice, whereas the local authorities who 
were responsible for the practical prepa¬ 
ration of the candidate could more justly 
take the responsibility of choosing. It was 
further feared that central appointment 
would result in political higgling, since 
the central authority was subject to a 
greait deal of parliamentary pressure. On 
the other side it was emphasized that cen¬ 
tral choice would mean uniformity of 
principles and a cessation of misunder¬ 
standings and suspicion about the motives 
of the president of the government dis¬ 
trict. 

The three and a quarter years of pre¬ 
paratory service are so regulated as to 
give a conscientious .servant a splendid 
opportunity of acquiring wide experi¬ 
ence. The sanctions available to the pres¬ 
ident are such that any scr\'ant who ulti¬ 
mately stays in the civil service is certain 
to have made good use of his time; for 
the president may put off the final exami¬ 
nation and, in cases of gross misbehavior 
or waste of time, even dismiss the referen- 
dar. The three and a quarter years are 
divided up as follows: twelve months with 
a Landrat (the executive officer of a local 
government area known as the Kreis), 
three months with a small popularly 
elected or municipal body, at least fifteen 
months with the government district Au¬ 
thority, and the district committee {Be- 
zirhsausschuss). As referendars, we will be 
placed in those local authorities, urban 
and rural, where we shall get an oppor¬ 
tunity to survey a wide field of adminis¬ 
tration, to see the whole process of gov¬ 
ernment in a particular area. It is prob¬ 
able that we shall be sent to a municipal¬ 
ity of the first and second size and there 
we shall be overwhelmed with the enor¬ 
mous scope of its work and finish by be¬ 
ing confined to some special branch only. 
If the opportunity occurs, we shall be 
made deputy of the head executive official 
—^like the Biirfrermeister —for a time, and 
every attempt will be made to awaken the 
feeling of self-sufficiency and responsibil¬ 


ity. Care will be taken, according to the 
Rules, to give us work and explanations 
which will systematically promote our un¬ 
derstanding of the social sciences, though 
attempts will be made to avoid weighing 
us down with details. When we are in the 
government district authority, our work 
will be so organized that we shall see the 
whole field of its activity, including the 
educational and financial division, but 
wherever a particular situation is not cal¬ 
culated to add to our comprehension of 
principles we shall be spared. Our ap¬ 
prenticeship will streicli from thorough 
occupation in the registration and ac¬ 
countants’ office U) the making of verbal 
reports in departmental meetings, and 
traveling commissions to state and non¬ 
state institutions. In the subdistrict of 
the government district—the Bezirk —we 
are employed for many months, since 
here it is possible to take a continuously 
active and rather significant part in the 
work (the authority is, of course, not 
nearly as important as the Regierung), 
Every authority under which we serve 
makes a report upon us, and the Landrat 
pays special attention in his to our re¬ 
lationship with the public in the district. 
A final and comprehensive report is made 
by the Regierung^-Prasidenl, and all the 
reports are put before the examination 
commission. 

The Regierungs-Prdsident decides 
when we are fit to take the final examina¬ 
tion. This is done by requiring the ap¬ 
prentice to make a considerable report 
upon some subject arising in the course 
of his work. There is no legally stated 
field of investigation; it is left entirely to 
the president and the referendar to de¬ 
termine. It may be on the practical or the 
theoretical side. It may be financial or in¬ 
stitutional. But it is desirable that its 
preparation should require a thorough 
acquaintance with constitutional and ad¬ 
ministrative law. 

The Final Examination. The final ex¬ 
amination is written and oral, and ex¬ 
tends over the public and private law 
valid for Prussia, and, further, constitu¬ 
tional and administrative law as well as 
economic and political science. The ques- 
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tion of all qucsiioiij* is: is the referendar 
likely to he able to act inde)jendenily and 
successfully in the higlicr civil service? 
Has he a sound enough grasp of the du- 
ties and puij>oscs of the stale in economic 
and finaiuiai rnaiiers? On each of two 
days we write a dissertation on a topic 
(till then undisclosed) with the aid of 
certain reference books which arc pro¬ 
vided in the exainin.iiioii roenns. A third 
day is occupied in the prepaid lion of a 
verbal report. Then lollows an oral ex¬ 
amination. A candidate who faiis may 
reappear once uiore; a second lailure is 
followcxl by exclusion Irom the higher 
civil service. 

The strikitig feature of the topics set 
for examination is their extreme practi 
caliiy and teclmicaiily. and their wule 
range. Not that all are technical; some arc 
upon the hi.story of economic and social 
theory. The vast majority ask for judg¬ 
ments upon a narrow set of ciirunistances; 
the answering of these clear]) demands a 
fund of exact knowledge, a firm grasp of 
legal and economic principlc.s, compre¬ 
hension of the condiiion.s of the effective¬ 
ness of institutions, and the ability to 
focus correctly the general light of science 
on particular cases. Little or no room is 
left for metaph)-sical adventuring, and the 
confines within which doidn and curios¬ 
ity might arise are rather narrow'. 

On the w'hole. the (ierinan procedure 
compared with the liritish shows a wude 
and im|>ortaTit variation: the Gcnnan be¬ 
ing based much more upon the coirect 
use of authorities, the Briiish more upon 
personal judgments. If this diagnosis is 
correct, the situation it reveals is imyxir- 
taiit, for it may be that much of the for¬ 
malism with which Clcrman bureaucracy 
has been cJiarged by native critcis was due 
to the spirit and training which have their 
expressions in this type of examination— 
nay! to the ultimate view of private and 
public life which engender these. The ex¬ 
aminers believed that these were the 
proper questions to ask, they held this 
belief because they had a mental picture 
of the kind of civil servant they wanted 
to secure: men learned to the point of 
pedantry, and logical. This produced civil 


servants more useful in a static than a 
dynamic state; excellent interpreters of 
the past but not inventors of the ways 
and means of the future; apter to explain 
than to evaluate; and inflexible in the 
power to make exceptions—^which is nine 
tenths of adinini.siraiion. Where tlie Ger¬ 
mans are lacking the ilritish are rich, but 
the British have their own faults which 
we have analyzed. 

RKFORMS OF I92O AND IHEIR CAUSES 

This system of recruitment operated un¬ 
til 1920, when minor changes were made. 
Those changes were the iirst results of a 
ratliei widespread feeling tJiat tlmrough 
retorms weie necessary if the civil service: 
were to acquire the qualities essential in 
tbc modern state. Since the creation of the 
Empire in 1871, Prussia s influence went 
far ticyond its own Ixnindaries; its indig 
cnoiis eflw.t was ov«:T two tliiids of the 
tenitoty, and when we add that the 
choice of officials for the irnpeiial dcpari- 
inems was from the various states it) some 
rough {iropoition to their importance, 
the siguificante of the Prussian method 
was great enough to rouse widespread in¬ 
terest and even anxiety. Then came 
World War I. T he iinforliinate are mor¬ 
bidly curious about the causes of thc:ir 
downfall. A flood of seif-caiiicism was the 
result. The liberal Germans W'ere deter¬ 
mined as never before conscientiously to 
master the parts of their gigantic political 
machine. 

The classic sign of this spirit in the 
context of administration w'as a short 
tract by the statesman and administrator, 
Clemens von Delbriit;k.^“ It was written a 
year before the end of the war. 

Law versus t/ie Social Sciences, Del- 
briick starts with the already familiar 
analysis of the political economic activity 
of the modern state. The nature of this 
activity imposes upon the administrator 
a (a.sk vastly different from the judicial 
function. The judge works within rigid 
norms and does not judge by the conse- 

isDiV Aushilflurifr fiir den hoheren Verwalt- 
ungsdienst in Preuszen (Jena, 1917). 
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quences of his judgment but by those 
norms. The administrator, on the other 
hand, has a wide field of discretion, and 
the consequences of his actions are of the 
essence of his decisions.^* 

He must, therefore, know what economic and 
political consequences his decisions will have 
for the individual and the community. He 
must arrange his measures that they benefit 
the public welfare and do not injure the in¬ 
dividual without necessity. He must also be 
zealous to serve the individual, as far as he 
can, without injury to the community. In eco¬ 
nomic measures the administration is pre¬ 
eminently free in its resolutions and is bound 
to the law only in respect to their formal 
conditions and execution . . . Allegory was 
wont to show us Justice with bound eyes, 
and if we desired to pursue this figure, we 
should picture administration with eyes very 
wide open.iB 

The task is a particularly delicate one 
in a constitutional state, for the dvil 
service must maintain an impartial atti¬ 
tude in a policy founded upon and di¬ 
rected by party conflict. It must serve the 
people and not antagonize Parliament, 
take political decisions but avoid political 
enmities. The impartial position of the 
civil service is emphasized in a study by 
another writer, who points especially to 

1 * Ibid., pp. 26-27, 

The antithesis has also been put thus: *‘The 
administration of justice and administration 
are inherently different. This is demonstrated 
already by the fact that the judge has a list 
to work through, that is, the cases laid before 
him, and he can only deal with these. Beyond 
this he has no initiative. The administrative 
official, who merely settles cases which arc 
brought to him by the public, is a very bad offi¬ 
cial. His office demands more of him.' He must 
take action independently, draw matters to 
himself, and often himself provide the most 
important part of his work. He must pursue 
the needs and the development of life and 
economic activity: he must preconceive the 
uniqueness of separate things by the aid of 
creative fantasy, and make decisions. For this 
purpose the law is not an end in itself but a 
means to an end. Law only affords him the 
possibilities and limits of his activity. With 
the judge it is otherwise, although I am 
strongly of the opinion that the creation of 
law is the business of a judge, yet as a rule, 
he will do no more than subsume cases 
under their respective paragraplu.’* Nostitz, 
Yerein fUr SoualpoUtik (Kiel, 1920), pp. 140 ff. 
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the need for keeping the great economic 
and social groups, technique and capital, 
in social order. Such qualities as this im¬ 
plies cannot be bred by the study of law: 
only the social sciences can serve.^® But 
this does not mean that the administrator 
is to be trained in the social sciences only; 
for law must have its place, though a sub¬ 
ordinate place, in the total scheme. 

For How Many Years Shall Training 
Last? Delbriick then turns to the question 
of the length of training. This question 
had troubled German opinion for years. 
Delbriick remarks that the German 
higher civil servant does not get the op¬ 
portunity of independent work until he 
is about thirty. Not until he is about 
thirty-five does he, perhaps, become a 
Landrail that is, an official with an ap¬ 
preciable scope of power and responsibil¬ 
ity. This training is too long. Delbriick 
is, in this opinion, only one of many 
voices. The noted economist. Professor 
Schumacher of Berlin, speaks from his 
own experience (as Dclbruck does) when 
he says: 

I am not sorry that I was once a referenda r— 
I learnt an extraordinary amount during that 
time; but 1 must assert that I suffered very 
much under the oppressive feeling that 1 was 
entirely chained up just in the years when I 
most strongly felt the impulse to act. Since 
then, I consider it to be one of the worst 
faults of our general organization that we let 
a great part of the most valuable talent in its 
most important years of growth wear itself 
away with waiting in non responsible and, to 
some extent, insufficient work. [Here the As¬ 
sembly cried: “You are right.”]... It is funda¬ 
mentally unsounded to take away from a 
young man until nearly thirty both economic 
responsibility for himself and material re¬ 
sponsibility for his work. 

This view is represented in other places 
also.i® 


Briick, Das Ausbildungsproblem des 
Beamten in Verwaltung und Wtrtschafl (Leip¬ 
zig, 1926). pp. 14-15. 

17 Schumacher also humorously remarked that 
the thwarted desire for activity caused the 
production of a substitute; “that pretentious 
bearing toward others that has .so often given 
offense.” Cf. Verhandltingen des Vereins fiir 
Sozialpolitik (Kiel, 1920), p. 77. 

1® Briick, op. cii., p. 34. 
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It is a valid and vital criticism of Ger¬ 
man recruiting methods. The liritish 
method has been strongly opposed to put¬ 
ting olf the age of responsibility by a long 
period of preparation. The men who thus 
expressed their opinions about respon¬ 
sibility did not define it. They only felt 
its definition. Rut expressly to dehne it 
is to assert iinecjuivocally why it cannot 
be put off to a late age, as well as why, 
too, an early age may equally be disas¬ 
trous. Responsibility in oflicc means free¬ 
dom of judgment and action combined 
with unlimited liability to .suffer the natu¬ 
ral consequences of a mistake or enjoy 
the natural consequences of success. T'liis 
implies in a person thrown into such a 
position some kind of spiritual balance 
betw'een his own various faculties caused 
by his contact with the possibilities of 
pleasure or pain and with the objects or 
persons who form the material upon 
which his official judgment and activities 
are to be exercised. They will have an 
effect upon him, as he upon them. 'The 
result of the experience is to produce in 
the responsible person a knowledge of 
himself (it may be deep or superficial), of 
other people, and of inorganic environ¬ 
ment. He wdll learn, in the uninfluenced 
measure of his capacity tc^ learn, how 
much and how little man can do to se¬ 
cure a control over nature, and w^hat per¬ 
sonal contribution he is able to add. He 
w^ill measure his own strength and weak¬ 
ness, and learn the worth of his own per¬ 
sonality. And measuring this, he can 
measure that of others, and again, know¬ 
ing others, he can again recoil upon him¬ 
self and estimate his own place and value. 
No study yet invented offers so .subtle and 
extensive a variation of happenings upon 
which to exercise judgment as human 
affairs themselves. For every object of 
study has its own nature, the way in 
which it is manageable, and the impres¬ 
sion it produces upon the mind. The full 
effect of this is to be felt only by un¬ 
hindered and unaided access to the ob¬ 
jects themselves and the joys and suffer¬ 
ings emergent directly from them. 

It is clear that the sheltered and clois¬ 
tered life of book knowledge, with par¬ 


ents paying your way, and a long pre¬ 
paratory service wdien you arc neither 
civilian nor civil servant and when not a 
pittance is paid you and not a day passes 
without tutelage—that all this places a 
screen between the spirit of the novice 
and his owm personality. There is no 
connection between what you cat and 
what you produce. You answer not to 
those who may suffer by your activity, 
but to some one who stands between, who 
cannot take you completely au sMeux. 
T‘he tenets of the schools are not graven 
into the character by the power of im¬ 
mediate abrasive reality. That is, you arc 
devoted to an academic prescription 
which is not really appropriate to your 
profession. And the longer this goes on, 
the more powerful do the inhibitions or 
tlie incitements uniquely created for and 
l)y this prescription isolate you from 
ncighlx>ring aspects of life, sometimes 
from life itself. 

It is a moot point exactly where to 
draw the line. Frcshncs.s of mind is at 
times strangely akin to dangerous ignor¬ 
ance. Some academic and tutelary guid¬ 
ance is essential. It can obviously, how¬ 
ever, be overdone. And this as much as 
the study of law made the German civil 
service pedantic, authoritarian, and un¬ 
adaptable. 

Von Delbriick was accordingly opposed 
to any lengthening of the university 
course. He suggested the abolition of the 
nine months of judicial service for the 
administrative officials. Nine months 
would be won for administrative prepara¬ 
tory service, and whatever of private and 
criminal law these officials needed they 
could learn at the university where, how¬ 
ever, administrative law should be their 
chief legal study. The proper subordina¬ 
tion of law to the other studies, but the 
combination of the two, would be useful 
not only for administrative officials, but 
also for all those who desired to serve in 
local government, journalism, or Parlia¬ 
ment. Von Delbriick looked forward to a 
single faculty uniting political science 
with jurisprudence. The studies should 
be followed by the first university exam- 
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ination, a preliminary to tlie preparatory 
service. 

Theory and Practice. The next topic 
is, like the question of age, a widely dis¬ 
cussed one: what can be done to secure 
that, when the student enters the service, 
his judgment shall be less theoretical 
than it is after the ordinary university 
training? We have already adverted to 
this problem. One solution discussed but 
rejected by Delbriick, is the introduction 
of a practical year into the middle of the 
university course. (Delbriick slates an 
alternative: one year's employment in a 
local authority before the student enters 
the university.) It is urged that the prac¬ 
tical work w»ould enliven the students: 
their elementary lectures w'ould prepare 
them for this year, and their practical 
year would prepare them for their final 
and advanced lectures. (Delbriick rejects 
the intermediate year on the ground that 
it would increase the academic years to 
four: and the alternative suggestion on 
the ground of its impracticalDiiity.) 

German teachers likened the student 
with an economic and law degree to a 
medical student who begins practice with¬ 
out clinical experience.^® There is an 
extraordinary unanimity of opinion 
about the “world strangeness" (Welt- 
fremdheit) of the German ofhcial. There 
is not the same unanimity of view about 
its remedy. A director of a private busi¬ 
ness insists 2® upon the necessity of prac¬ 
tical study before an occupation can be 
undertaken, and says that no system 
whereby the student goes for short periods 
(weeks or months) into one business after 
another can give him the required inten¬ 
sity of experience, since an unbroken 
stretch of time is necessary for him to be¬ 
come really acquainted with the condi¬ 
tions of labor, and the working class, and 
social legislation, and taxation relating to 
industry. And a professor of law and eco¬ 
nomics 21 analyzes that which the student 
may expect to derive from a practical 
year: he would learn 

18 Professor Jastrow, Verrin fiir Sozinipolitik, 
p. 21 ft. 

20 Verein, p, 82 ff. 

21 Professor Fuchs in Verein, p. 93. 


the sheer difTicitltics of daily life, the realities 
wiih ^vhiLh he is not faniiiinr without experi¬ 
ence, especially if his family arc professional 
people. He must participate in menial tasks, 
and .somewheie he, lor a period, a cog in the 
great luuchiiie, whether it is a handicraft, or 
industry, or agriculture- -wheie, does not 
matter, it is enough that he participates some¬ 
where—so long as he somewhere learns the 
nature of the: fiictional diOiculties of real daily 
life and ohiains a icaily deeper insight into 
the world of labor and for a time works shoul¬ 
der to shoulder with tlic mas.s of working¬ 
men. 

An administrative oificial of wide ex¬ 
perience in the irainiiig of reierendars in 
the prcj>aratory service warmly recom¬ 
mended that the university course of 
study should be divided into two parts; 
one of elcirientary law and economics last¬ 
ing two years; then two years of varied 
practice: followed by a final two years of 
study. For tlic administrative oificial was 
csseruially a man of decision, yet the 
referendars who come under his charge 
were the least ready to take a decision.22 

They hedieve that wlicn they have once 
weighed up all sides of the subject, (heir work 
is at an end. I have been ai>le to embarrass 
the referendars in theoieticai and practical 
training hy asking ihem, after they had most 
beautifully reporiC'ci upon the legal and ma¬ 
terial c.i ten instances of case: “Now, wbat 
will you do? How will you solve the piob- 
Jeiri? To whom w-ill you write? In w-hat man¬ 
ner will you write? Is thcic anything more to 
be done? How will you begin operations?” 
They were nonplussed, ant; realized that the 
difficulty begins precisely at the jruiiit where 
they thought the subject was exhausted. 

The only agreement indeed so far 
reached upon this vexed question w-as 
that something ought to be done to miti¬ 
gate the ossifying effect of book knowl¬ 
edge and lectures. The most general solu¬ 
tion offered w'a: much greater use of semi¬ 
nar work, discussions, and practical exer¬ 
cises (papers, reports, and so on) by the 
students. 

The discussion leads one back inevita¬ 
bly to purpose of training. Is it learning 
that is required, or a quality of mind, 
difficult to define, but w'hich roughly is 

22 !)i . Saenger of lleiliti, ibid., p. 173 ff. 
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ability to learn, judge, and act? It is not 
knowledge, but manipulative, managing 
power, the recognition of the nature of 
the task, and the ability to devise and use 
the appropriate implement. This is the 
capital contradiction which must be 
fought out not to the victory of either 
side, but to that compromise which will 
produce the best civil servant. Of this, 
1 believe Professor Schumacher had the 
clearest understanding and his words have 
the obvious stamp of the real. 

The need of actual researchers is always ex¬ 
traordinarily limited; the need of men, on the 
other hand, who, without being learned, have 
acquired real scientific self-training, is in a 
civilized nation constant and growing if it is 
not to be stunted.23 

In the schools the training must proceed 
upon the basis that everything supplies a 
problem to be solved. Science is an in> 
ccssant struggle with problems. Schu¬ 
macher continued: 

Only in such a struggle which is always renew¬ 
ing perception, can clarity, the preliminary 
condition of everything else —and first of all 
clarity toward oneself—be wofi; that feeling 
for actual limitation which distinguishes ex¬ 
pertness from dilettantism and is always and 
everywhere the proof and sign of true educa¬ 
tion . . . and self-understanding gives us the 
possibility justly to match together our own 
powers and our self-constructed aim, and upon 
this basis only does clear intelligence of the 
outer world develop; and there develops also 
the strength to overcome successfully the 
mightiness of error and delusion; the instinc¬ 
tive certainty of feeling, to which true com¬ 
petence which remains conscious of its limits, 
may finally unfold. 

It is the mode of thought, the art and 
process of reasoning, that is to be sought; 
of course, as applied to the whole eco¬ 
nomic and social system. And this will 
give a judgment how to remove the un¬ 
favorable and enhance the favorable. It 
is impossible for even the most informed 
economist to know all that there is to 
be known about economic life—^it is too 
vast. 

Changes between 79/9 and ipj?. The 
28 Ibid,, pp. 77-78. 


constitutional revolution of 1919 gave an 
opening for the introduction oi changes 
in the recruitment of the higher civil 
service, and these changes were based 
upon the development of opinion since 
the coming into operation of the Act of 
1906. The main changes were indeed ac¬ 
cepted in the Prussian Diet with hardly 
a dissentient voicc.*^ The Act of 192028 
amended that of 1906; it left the basic 
lines of that act fundamentally undis¬ 
turbed, but modified them in respects 
calculated to energize the service in the 
future. The preparatory service was re¬ 
duced from four to three years. The 
preparatory service began with judicial 
service of only six months. An alteration 
as significant as these was produced by 
the reform of the law examination which 
all law and administrative students had 
to take as a preliminary to the judicial 
and administrative services.*® The imme¬ 
diate result was the regulation of the first 
legal examination. In the written exam¬ 
ination about one quarter of the time 
was definitely assigned to constitutional 
and administrative law. and in the oral, 
which lasted two days, one day almost en¬ 
tirely to economics and political science. 

The judicial term was served as before 
in a small court of first instance (the 
Amtsgericht). The preparatory service of 
two and a half years was spent in much 
the same way as before, with shorter 
stages. Finally, the appointment of cer¬ 
tain officials to be the mentors of the 
referendars (which began in 1906 and 
proved itself a successful arrangement) 
followed by an extension of their activi¬ 
ties. They were given special leave to 
attend the lectures of the Institute for 
Further Education in Political Science, 
and they met together at this Institute 
for discussion of their problems. 


2» Cf. Wanderslcb, op, cii,, p. 13. 

25 July 8, 1920, Gesetzes Sammlung, p. 388. 

20 Cf. especially Die Juristische Ausbtldung in 
Preuszen (herlin, 1928), composed in the Pi iis- 
sian Ministry of justice; and David, Recht- 
studium und Preuszische Referendarpriifung 
(Berlin, 1928). Cf. also Wcinniann, Die 
preuszische Ausbildungsordnung fiir Juristen 
(Berlin, 1927). 
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SURVEY OF GERMAN EXPERIENCE TO HITLER 

(1) At the beginning of the nineteenth 
century there was a change in the train¬ 
ing of civil servants: from the group of 
economic sciences collectively called Cam¬ 
eralism the weight was put on the study 
of law. This gave satisfaction for a time, 
because the state modified its previous 
positive activity and served by policing 
and emancipating. 

(2) Environment and ideas changed un¬ 
der the influence of the industrial and 
commercial revolution, and the study of 
law as a training ground for administra¬ 
tion was found wanting. 

(3) In place of law what may be called 
neocamcralist studies—that is, the social 
sciences—assumed the predominance in 
opinion, and the legislation of the twenti¬ 
eth century has accorded them an im¬ 
portant place in practice, it is agreed, too, 
that the social sciences should include 
some law, mainly public law, but there 
should also he attention to the elements 
of private law. 

(4) A period of preparatory service was 
always a part of the training: its value 
is definitely established by experience. It 
is applauded by everybody concerned. 
When differences arise they are upon the 
question of whether any time, and how 
much, should be spent in private indus¬ 
try. Practice with the local authorities and 
the local self-governing authorities is of 
capital importance in the modem state, 
which cannot dispense with local govern¬ 
ment, and where proper cooperation be¬ 
tween the center and the locality may 
make all the difference between go(^ and 
bad government—^in terms of the satis¬ 
faction of the people and the economy of 
means. 

(5) It was found that university training 
may easily result in administrative ster¬ 
ility. The safeguards against this are vital 
teachers and methods which impress the 
students with the practical importance of 
their work and inspire them to cooper¬ 
ate with their teachers in the mastery of 
a task and the solving of a problem. This 
first: ^en come adjuncts to book study, 
like occasional visits and practice. 


(6) It is desirable in the highest degree 
to set administrators to work, on their 
own responsibility, at the earliest possible 
age. For the best training for life is life 
itself. The German method was criticized 
as devoting too long a time to prepara¬ 
tion. 

(7) The discussion of the place of law 
in the training of civil servants has pro¬ 
duced a secondary discussion: the place 
of economics and political science in the 
training of lawyers and judges. The re¬ 
sult, in theory and practice, was impor¬ 
tant, since no one qualified as a lawyer 
for the first rungs of the ladder to the 
bench w-ithout some university training 
in these subjects. 

(8) Germany has had an extremely long 
and continuous history of interest in ad¬ 
ministrative efficiency. The interest is an 
illustration of her political character, and 
her psychology in politics could be writ¬ 
ten by deduction from this as a major 
premise. 

(9) The actual selection of those who 
had qualified themselves in the prescribed 
way resulted in "closed** competition, 
keeping out republicans, .socialists, athe¬ 
ists, those from poor families, the liberal- 
minded, and unoithodox in a monarchical 
and authoritarian state. 

(10) German officials, carefully selected 
from restricted social classes and political 
outlooks, served a peculiar state in a 
peculiar way. They took orders from a 
monarchy that was not responsible to the 
people, and day after day administered 
in opposition to a Reichstag which could 
nag but not command them, because it 
was not the sovereign representative of 
the people, whose political parties, hav¬ 
ing the hypercritical temerity of the 
impotent, carped at and alienated them. 
They were instruments of a highly cen¬ 
tralized state whose tradition of author¬ 
itarian government, benevolent or not, 
had shown no break in selfconfidence 
and paternalism for three centuries. They 
were devotees of a polity which had risen, 
flourished by military success, and ex¬ 
ulted in kneeling on men and women 
abjectly obedient, even servile. They 
always looked upwards for orders: and 


[807] 



RECRUITMENT IN GERMANY 


what ihry received in sternness they 
passed on in iindenuKrafic rigor. They 
were friends of the people on their own 
lerins only. 

THE NA/I REOIME AND I HE CIVIL SERVICJE 

The creation of a civil service imbued 
wiih duty and a “sense of state” was a 
valuable legacy to the Weimar Republic 
had it known how to purge its iiiiriiical 
elements. It was a heaven-.senl boon to 
Hitler’s government, because the riazi 
movement had an uncanny and ruthless 
ability to subdue and exploit other peo¬ 
ple's noblest loyalties. 

'The higher civil .service inherited by 
the Weimar coalition governments was 
on the whole monarchical and author¬ 
itarian-minded. and saturated with a 
stronger or fainter contempt for the 
democratic or party-state, though there 
were exceptions. 

As the civil service had its “well-ac¬ 
quired” rights to place and pension, 
which it received in return for its life of 
selfless devotion to the service of the 
state, and especially the right not to be 
demoted even if transferred, and as there 
were not many places of equal rank to 
which a man might he tran.sfcrred, the 
Republican governments did little to rid 
themselves of cryptoenemies. Nor were 
they impelled to by their political beliefs, 
for these included tolerance and fairness 
to individuals. Furthermore, within a 
very few years, the Weimar parties were 
no longer in a majority, and could not 
do as they liked, without raising a great 
parliamentary storm. When a “Rightist” 
attempt at a coup d'etat was made in 
1920, the high civil servants, indeed, sided 
with the Republican government, and 
lent all aid to defeat that attack. When 
von Papen in 1932 attacked the govern¬ 
ment of Prussia, once again many officials, 
but now not so many as before, defended 
the Prussian government. Yet the dom¬ 
inant tendency was nationalistic, author¬ 
itarian (though not arbitrary), and legal¬ 
istic. 

For Hitler this was an ideal founda¬ 
tion. In the first place, most of the high 


officials (and the middle and lower rank.s. 
for that maitcr) were ready to serve him 
beraiiso he had been appointed by the 
President of the Reich in accordance with 
the letter of the constitution. Secondly, 
they obeyed commands because the ex¬ 
ecution of Hitler's laws and decrees was 
constitutionally based on the Enabling 
Act of March 24, 1933. Thirdly, the nazi 
iiiovenieni w'as expert in taking measures 
to bend to their will the personnel of 
government. It did this in the following 
way. 

A series of laws on the civil service be¬ 
ginning with the Law for the Re.storation 
of the Professional Civil Service, April 7, 
1933, swept away the “well-acquired” 
rights mentioned above. It gave to the 
government the riglit to purge the service 
of persons of non-Aryan descent, and 
others “who because of their previous 
political activity do not offer the assur¬ 
ance that they will exert themselves for 
the national state wdthoiii reservations.” 
More Iaw\s and decrees filled out this 
statute. 

Some civil servants fled for their con¬ 
sciences and their lives. Others stayed 
because they fell con.scientiously that 
they might temper a terrible regime by 
their counsel, their fairnc.ss, and their 
moderation. Other officials had had no 
connections at all with politics, and still 
continued in their nonpolitical work of 
economic, or social, or statistical, or tax 
administration, and so forth, in which, 
as it were, the Nazis were “neutral.” 
Furthermore, the important posts, or new 
posts, in police administration, especially 
the secret police, and in the organization 
of suppre.ssion, went entirely into the 
hands of Nazi fanatics. 

For the rest, the Nazis contented them¬ 
selves with a moderate puige. Those who 
were allowed to remain, or wanted to re¬ 
main, were subordinated to the Nazi 
political chief, or party supervisors, or 
Nazi appointees. Thus, Professor Brecht 
obser%'es that of 1663 Prussian members of 
the higher civil service in Held positions, 
28 per cent were either dismissed as “un¬ 
reliable,” Jewish, or the like (12.5 per 
cent), or dismissed or demoted to lower 
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positions for ‘‘administrative reasons” 
(15,5 per rent). In the middle brackets 
of the civil service, including especially 
the clerical class, only 3.46 per cent were 
so affected. 

I'he top personnel close to the |X)litical 
chiefs in charge of policy, propaganda, 
foreign affairs, and the control ol ilie lo¬ 
cal administration were drastically pinged 
and replaced. 

Next, to make sure of the new appoint¬ 
ees, and the survivors, new Nazi law 
subordinated all civil servants to the 
Fiihrer and the party. Whereas they had 
hitherto taken an oath 10 protect the 
constitution, they now took tliis oath: “I 
swear that I shall be taithlul and obedient 
to Adolf Hitler, the leader of the Ger¬ 
man Reich and the people, that I shall 
obey the laws and fullill tuy official duties 
conscientiously, so help me God” (Law 
Regarding Public Oificials, January 26, 
19SJ7). This law imposed a number of 
detailed duties on public servants, it was 
a code of discipline, and subjected them 
to the power residing in the /' 7 i//rcr-ship 
and cabinet. Eor nearly one hundred 
years the German civil service had been 
governed in its official duties and de¬ 
meanor. as well as in its behavior outside 
the office, by a comprehensive and exact¬ 
ing code of duties. 'Fhis was turned to 
Nazi use. And now the service reverted 
to the three-centuries-old jira':tice of se¬ 
cret reports on subordinates, which had 
struck such terror in them, and aroused 
so much hatred, and had been abolished 
by the constitution of 1919. In the law 
of October 20, 1936, preferential treat¬ 
ment was prescribed for entrants w'ho 
were party members, and those who 
deserved especially well of the party. In 
these cases apprenticeship could be 
waived altogether or reduced in tenn. 
Promotions in office were made dependent 
on unconditional support of the Nazi 
movement. The Law of July lo, 1937, 
drew into the Fiihrer*s hands personally 
the appointment and even the retirement 
of all important officials. The Civil .Serv¬ 
ice Code of 1937 required the deputy 
party leader and the local Gauleiter to 
certify the political reliability of entrants. 


A campaign to secure their membership 
in the party was conducted, and the For¬ 
eign Office officials joined as a b<xly. 
(I’hcy thus avoided victimization of those 
in tJic office who w?ere not Nazis.) The 
campaign was not fully successful, and 
perhaps also the Nazi movement was not 
anxious to have a mass loUowing, for by 
*939 ^ htUc over 28 per cent of the 

1,5000.000 mcmibers of the Civil Service 
were inombers of the Nazi party. Yet, 28 
per cent is an ample figure. Not until 
.sfMiiewbat later was party membership 
decreed obligatory for entrants to tlie 
public service. 

Under ifu* Weimar government, the 
civil-service trade unions, or associations, 
were guaranteed their free right to exist, 
though later denied the right to strike. 
But tlicy were free to flourish and carry 
on tlie work ol improving the profes¬ 
sional situation of their meinbcrs and 
their friendly services. They were, indeed, 
a model of professional projiiieiy and 
helpfulne.ss. The Nazi government 
brusquely changed this. All civil .service 
a.ssocialions were put under the wing of 
the Nazi party as one ol its ancillarv and 
supi)orting organizations. Its chiels were 
Nazis and its objectives perverU’d into 
instruments of N.i/i ptfficy and philoso- 
phy. 

In spite of these internal and external 
measures, penalization, and hiandish- 
inents, the German civil servii^* remained 
an extraordinary blend of loyalties, by 
no means na/ified, thoicgh serving the 
Nazi Slate. 

The Review of the Foreif*n Press pub¬ 
lished by the British government during 
World War II contains numerous in¬ 
stances of the fulminations of the Na/i 
hierarchy against the permanent civil 
serv'ice, especially the old-line officials, 
for their unbending will.^^* The shortage 
of manpower made it necessary to restore 
to their offices some ot those w'ho had 

2r Cf. also the joint .statement of United States 
Ambassador George Mes.sersniiih and R. H. 
Gcisl, Coiin.scllor of Embassy, in Nazi Con¬ 
spiracy and Aggression, Vol, V, p. 39 ff., for a 
di.scriininating account of official responsi¬ 
bility. 
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been retired, and there was much anxiety 
whether a proper balance was being main¬ 
tained between good Nazis sent into the 
field and others who remained in the 
civil service. Hitler finally burst out in 
the Reichstag on April 26, 1942. against 
the civil service, and that body unani¬ 
mously sanctioned the riglits he claimed 
as **Fuhrer of the Nation, Supreme Com¬ 
mander of the Armed Forces, Chief of 
the Government and Supreme Executive 
Power, as Supreme Justice and the Fiihrer 


of the Party" . . . without being subject 
to existing legal provisions of obliging 
every German national to do his duty by 
whatever means he deemed appropriate 
without instituting any procedure other¬ 
wise prescribed! 

It is clear that the denazifying of the 
German civil service needs the most dis¬ 
criminating care, and that a new spirit 
and new procedure of selection is re¬ 
quired for the German government of the 
future. 
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32 


Recruitment of the Higher Officials in France: 
Nineteenth and Twentieth Centuries 


It was not until late in the nineteenth 
century that France was able to overcome 
the twofold inheritance of the ancien re¬ 
gime and the Revolution: favoritism and 
centralization. Favoritism, though not 
necessarily incompetence, was stamped 
on the French administrative system by 
the Revolution and Napoleon. The first 
had swept away venality, but in its place 
no public standards of competence had 
been created.^ The factions had their own 
special tests of efficiency, the first of which 
was—^in the center—^loyalty to their prin¬ 
ciples, and—in the localities—elections 
carried on under conditions in which the 
elected officers could not act for fear of 
the displeasure of the local cliques and 
for lack of a properly ordered system and 
public force to support them. 

napoleon: the miracle of the real 

PRESENCE 

Under Napoleon, a more settled and 
rational scheme of appointment was ap¬ 
plied, because his rule was longer than 
that of the different revolutionary sects 
and his social schemes were more fully 
elaborated and applied. Nor, except as 
a joke and a means to personal power, 

1 Cf. H. A. Taine, Les Origines de la France 
Contemporaine, Jligime Modeme (Paris, 
iKHs-gi). Vol. II, p. 146; and cf. sections on 
“L’Anarchie, La Conqudte Jacobinc” and **Le 
Gouvernement R^volutionnaire" for details. 


would he accept the ingenious paper 
schemes of the quaint Si^y^s in which one 
of the consuls, the consul de la Paix, 
would nominate to all offices in the min¬ 
istries of Justice, Interior, Police, 
Finances, and the Treasury, while the 
other nominated all those in the Minis- 
tries of Marine, War, and Foreign Affairs. 
Si^y^s, said Napoleon, had put only 
shadows everywhere, the shadow of ju¬ 
dicial power, ihe shadow of government. 
Substance was somewhere necessary, and 
he put it in the executive power.^ 

But since the whole social scheme was 
politically dependent upon Napoleon’s 
personality, he could not abdicate the 
choice of the principal officials, nor, 
since his nature obliged him to make of 
France a vast barracks, could he avoid 
naming the civil generals of his host. And 
the hierarchal quality of his system must 
be more extreme than the extreme an¬ 
archy of the preceding decade. His very 
genius postponed the time when a sys¬ 
tem of impartial choice could be estab¬ 
lished to operate continuously and auto¬ 
matically according to the principles of 
its foundation. All revolved around the 
genius and personal destiny of this man. 
The spirit whidi moved him to conquer 
in battle, and to undertake battles at all, 
moved him to be grimly exigent of suc¬ 
cess in the civil field. What did it profit 

2 Ibid,, p. 170. 
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lo win a campaign and lose the rulership 
of his adopted country? He could not 
boast legitimacy as a title, but only per¬ 
formance. Therefore he recognized no 
airs and graces, no artificial distfnctions 
or honorific titles, as a claim to office; he 
did not even exclude the capable emigres 
who had returned, many at his bidding, 
but, side by side, he indiscriminately em¬ 
ployed the able, w'heiher they had for¬ 
merly lived by royalty or risen by killing 
it. The talents were required. 'I he suc¬ 
cess of his state depended upon a variety 
of factors which were all present. He 
knew exactly what end he wished to 
achieve—perhaps not in the very large, 
but at each successive stage of his evolu¬ 
tion. J'his knowledge autoriiatically pre¬ 
scribed the type of men he required; for 
his comprehension of the science and 
technique of civilization was encyclo¬ 
pedic, and his adiiunistrative talents so 
unprecedentedly marvelous, that to con¬ 
ceive the end was at the same time accur¬ 
ately to conceive the means. But to have 
stopped at the renignition of what type 
of men was needed would have been in¬ 
sufficient. Napoleon required and pos¬ 
sessed the faculty of judging men, of 
knowing with little effort how much was 
actually promised by external indications, 
and then he was ruthless in stripping the 
establishment of incompetents. He, there¬ 
fore, with few exceptions, personally ap¬ 
pointed, promoted, relegated or dismissed 
the higher administrative oflicials, espe¬ 
cially the Conseil d’l^tal: ® 

A minister would not have dismissed a single 
official without the counsel of the Emperor, 
and all the ministers could change without 
two secondary changes in the whole Empire 
resulting. A Minister did not appoint even a 
clerk of the second order, without presenting 
to the Emperor a number of candidates and 
with them the names of the people who had 
recoiniiiended them. 

We must not, of course, drive too far 
the notion which supposes that the Em¬ 
peror had the time or knowledge for 
effective selection of all the thousands of 

s Cited ibid,, p. iG8. 


officials who now spread not over France 
only but far bc-yond its borders. But we 
may take it that all the officials from the 
highest down to what we should nowadays 
in England tall the executive class were 
directly selected by Napoleon. It is said 
that he formed a group of some five or 
six hundred young men, whom he suc¬ 
cessively tailed to the highest functions, 
in order to keep out those old enough to 
have been influenced by the old r^igime. 
Chaptal says (but exaggerates): * 

He needed valets, and not councilors, so that 
he arrived at completely isolating himself. 
'I'hc Minisiers were nought but chiefs of the 
bureaus . . . He adniiiiistcred down to the 
smallest details. All who surrounded him were 
timid and passive. One studied the will of the 
oracle and executed it without reflection. 

There were not lacking the incentives 
to good work. T'here was ever the knowl¬ 
edge that the marshal's baton lay in the 
drummer boy's knapsack. And all knew 
the violence of the Emperor's anger with 
incompetents, which extended to con¬ 
temptuous dismissal accompanied liter¬ 
ally by a kick! As in the army, the worship 
of talent w^as conducted of set purpose— 
loudly, publicly, ceremonially—and to 
pay and power was added social distinc¬ 
tion. The Legion of Honor was now 
established. “The French,” said Napoleon, 
“have only one sentiment, honor; we 
must nourish that sentiment, they need 
distinctions.” Titles of nobility were re¬ 
stored just when the American constitu¬ 
tion banished them. Political privileges 
were established, like the right to be 
elected in the ddpartement and the ar- 
rondissement. The children of those thus 
distinguished received scholarships to en¬ 
ter lycees and the great military schools.^ 

Then there was the fury of his own 
fierce energy. He watched by day and 
night, and in his prime he worked at an 
electric pitch of intensity, for eighteen 
hours a day. In six hours the year's 

*Cf. Comte de Chaptal, Mes Souvenirs sw 
Napoleon (Paris, 1893). p. 228. Chaptal was 
Minister of the Interior under Napoleon. 
sThis is occurring in the Soviet Union, it 
commenced at the l>eginning of World War II! 
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records of a prefect were examined, ana- 
1yzed» the balance of ciricicncy struck, a 
scolding or rew'ard administered, and 
reforms elaborated. One official said;® 

1 worked from morning until night with a 
singular ardor; I astonished the natives 
iherel)y. who did not know that the Emperor 
exercised upon his servants, however fur away 
they were from him, the miracle of the real 
]ircscncc; I believed I saw him in front of me, 
when 1 was at work shut in my study. 

That, indeed, was the culmination of 
the Napoleonic system, and the sole con^ 
dition of success of this mode of appoint¬ 
ment and promotion—the miracle of the 
real presence.'^ 

In a previous chapter we referred to a 
treatise upon public administration dat¬ 
ing from this time. Bonnin’s analysis of 
the qualities of an administrator arc the 
qualities sought by the Emperor, and es¬ 
sential to the Ejnperor's system.® 

« Cf. J. C. Beugnot, Mdmoires (Paris. 1896), 
Vol. II, p. 372. Cf. also for many inieresiing 
passages on Napoleon’s qualities as adminis¬ 
trator, Memoirs of M. de Bourieune, edited 
by D. Lacroix (Paris, 1829); Bourienne was 
Napoleon’s private secretary for some years. 

7 Comparison may he made with Frederick the 
Great: Macaulay’s essay is very intelligent in 
this regard. 

« Cf. C. J. Bonnin, Principes d*Administration 
Publique, 3rd eilition (Paris, 1812), Vol. I, In¬ 
troduction. (1 am glad to think that my re¬ 
searches in France enabled me to bring this 
work to the attention of the English-speaking 
world.) E.g., p. 152 if.: “All officials in the ad¬ 
ministrative system are and ought to l)c nom¬ 
inated by the prince, because they arc his 
iliiect agents for the execution of the laws 
and the management of public affairs, and 
because, t>eing the guarantor of such manage¬ 
ment, selection ought to be abandoned by 
him. Otherwise, it would he to will the effects 
without willing the necessary causes, because 
the causes would not produce the effects. Fur¬ 
ther, these officials participate, by the nature 
of their functions, in the Government of the 
State, since without them the prince could 
not act. To act it is necessary for him to have 
in his power the means of action, and these 
means depend upon his choice, without which 
his moral responsibility would he null, his 
action paralyzed, because he would no longer 
have at his disposition the knowledge of men, 
place and time.’’ So also in regard to promo- 
tion, dismissal, etc. 


I ROM NAPOLEON TO THE THIRD REPUBLtC 

The fall of Napoleon look the pith out 
of his system, and his debnilely conscious 
and energizing will gave way to a tawdry 
mock coristiiLUionalism in which a king, 
Church, and the Chambers strove for 
mastery, and within these IxKlies there 
were violent intestine quarrels. Recruit¬ 
ment, let us say, in 1812 had been based 
iijxjn a principle of Napoleonic, efficiency, 
and this principle had \)een far in ad¬ 
vance of anything at that time pertaining 
in England. In an incredibly short time 
the spirit faded and it was icpLaced by 
almost precisely those administrative 
manners whidi had their apogee in Eng¬ 
land under George III. But in France 
the consequences were worse, for their 
patronage extended to the prefects, sub- 
prefects, and mayors of all the localities. 
The evil penetrated all the membens of 
the state. For each entity which strove 
for power—the cliques around the throne, 
the husbands of beautiful women, re¬ 
turned emigres conscious of their family's 
services to the ancient royalty, clerical and 
anticlerical, ministers and deputies, re¬ 
publicans, Na;>(dconisis. the Center, the 
Right, and all the other varieiie.s of 
parliamentary gr-nips, old noblesse and 
new noblesse, upper-middle class of for¬ 
mer creation or recent acquisition of 
wealih-—each was covetous of jobs for 
itself, for its friends, for its supporters, 
as present rewards or {)if>inocr> for the 
future. 

The genius of Balzac® has left for us 
a picture of those times; and he shows 
us in the matter of a single career that 
capacity, industry, and public spirit suc- 
cumbcci to incapacity, inertia and selfish¬ 
ness. Occult influence decided appoint¬ 
ments and promotions among the thirty 
thousand officials, and this inilucnce had 
notliing at all to do with ability to carry 
out administrative tasks. The results were 
lack of subordination, since the power 
and status of the superior were never 
upon a steadfast foundation; lack of in¬ 
centive, since dismissal and promotion 
could result from adventitious causes; and 

3 In Le\ Employes, dateil July, 1836. 
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the swelling of the numbers because jobs 
were a currency which all sought. Gixion, 
Balzac’s hero, says: 

Serving the state today is not like serving the 
prince, who knows when to punish and when 
to reward, loday, the state is every one. 
Now, everybody is not concerned in anybody. 
To serve every one is to serve no one. No one 
is interested in any one. A clerk lives between 
two negations. The world has no pity, has 
no respect, has no heart, no brains: it is an 
egotist, it forgets tomorrow the services 
rendered to it yesterday. In vain can you search 
within yourselves to find . . . that from the 
tenderest infancy you had a talent for admin¬ 
istration, that you are a Chateaubriand as 
regards reports, a Bossuet as regards circulars, 
a Canalis as regards memorials, or the genius 
of dispatches. There is a law of fatality against 
administrative genius: the law of promotion 
which results from it. This fatal method is 
based upon the statistics of promotion and 
the statistics of mortality combined. 

Attempts at Reform. From the time of 
Napoleon to the Third Republic, France 
lived, with occasional but reprehensible 
lapses, under a bureaucracy thus com¬ 
posed. And in that time, although there 
were reformers pertinacious enough to 
cause discussion of reform legislation, 
there was never a majority in favor of 
reform. Even when there were majorities 
in favor of the major premises—"All 
offices should be filled only by the capa¬ 
ble"—and successive majorities for sec¬ 
ondary premises and the detailed con¬ 
clusions which followed, by the time the 
Chambers arrived at voting upon the en¬ 
tire syllogism and its legislative embodi¬ 
ment, the majority had mysteriously di»> 
appeared. It is a brave class or clique 
that will disown itself, and the evils which 
Balzac portrayed are described again and 
again in the periodical rapports made by 
parliamentary commissions well down 
into the Third Republic. There were 
many legislative attempts at reform.i<’ 
but though they were made by the best 
parliamentary leaders, perhaps because 

10 They are best reviewed in A. Lefas, V£tat 
et les Fonctionnaires (Paris, 1913): this in¬ 
cludes the Briand-Maginot project of 1911. 
I have verified Lefas* account by examining 
the various rapports he quotes. 


they were made by those who stood above 
the common level they failed, with the 
result that the French civil service was 
by the 1930*5 regulated by a number of 
uncoordinated statutory clauses, a vast 
number of decrees made by successive 
governments, and the jurisprudence of 
the Conset I d*£tat. 

All attempts at making a general statut 
were defeated. Why? It is clear from the 
parliamentary proceedings and maneu¬ 
vers concerned with each attempt that 
only in recent years has the administra¬ 
tive efficiency of the service come to rank 
even as important as other factors in 
government and society. In the decades 
between the return of the Bourbons and 
the Third Republic the desire to limit the 
arbitrariness of government was upper¬ 
most in the minds of the opposirion, 
wbile those in authority insisted upon 
the need for free discretion. Until recent 
years, indeed, the whole r^ime was in 
peril: hence the power to control the 
service was fought for on both sides as 
the power to appoint only the friends of 
the T^ime. This caused undue emphasis 
upon the sovereign power of the govern¬ 
ment, whether royal or republican, to 
make appointments as it wished. Hence, 
even Parliament accepted the view that 
the terms of recruitment should be settled 
by royal ordonnance or regies d'adminis- 
tration publique. This placed the burden 
of care for efficient administration upon 
the ministers: they could not bear the 
burden, and tliey abused their power. 
Further there was never a coincidence of 
the attitudes of the government, the 
Chambers, and the civil service. Each took 
a different course according to its own 
particular exigencies, and these never co¬ 
incided: hence, although many projects 
were introduced and pressed they always 
failed. Moreover, in the Third Republic, 
even when it was well established, no 
government was sufficiently agreed upon 
a project, nor was there a cabinet major¬ 
ity to support it in the Chambers for 
a time sufficient to secure the passage of 
a law: there were government projects 
and the counterprojects of the Chamber 
and its commissions, and though the 
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differences between them were sometimes 
small, they were large enough to cause the 
downfall of the measures because the gov- 
eminent was too preoccupied, too un¬ 
stable, and too short-lived to carry any¬ 
thing through. 

The civil service statute is the will-o'- 
the-wisp of French politics. The ultimate 
question is why there was not such agree¬ 
ment upon their matter that a measure 
was possible. The ultimate answer is that 
French politicians were interested in 
other things than efficient administra¬ 
tion: and the existence of jobs was ex¬ 
ceedingly demoralizing. The result was 
to cause pressure for arrangements more 
extreme than elsewhere: for syndicalism, 
and councils of administration instead of 
a minister in each department, to act as 
the employing and disciplinary authority. 
However, the claims of efficiency had to 
be met, foreign experience, the example 
of private industry, and the manifest 
need of administration were the impulses, 
and the French pursued a path peculiarly 
their own. 

The First School of Administration. 
Even as far back as 1845 Laboulaye had 
suggested the idea of a special school of 
administration, from which the high of¬ 
ficials of the departments would be sup¬ 
plied. And prior to that, Salvandy, Min¬ 
ister of Education from 1837 to 1839 and 
later from 1845 ^ 

large part of the problem was to reform 
the faculties of law at the universities, 
for the men who entered the higher ad¬ 
ministration came overwhelmingly from 
the study of law. He wished either to or¬ 
ganize a section of political science in 
these faculties, or to create a special school 
for the public services. The faculties of 
law and even the whole university de¬ 
feated the propositions out of monopolis¬ 
tic jealousy and want of imagination and 
public spirit, and remained, indeed, ob¬ 
stacles in the path of reform down to the 
resurgence of France in 1945. And their 
law teaching was the driest and least hu¬ 
man and intelligent that can be imag¬ 
ined: it verged on the caricatures of legal 
education. 

In 1848, under the impulse of another 


THE THIRD REPUBLIC 

Minister of Education, Hippolyte Car¬ 
not, a school of administration was es¬ 
tablished, by decree. It attempted to 
imitate in the administrative province 
what the Poly technique did for the en¬ 
gineers. and what the military adminis¬ 
trators and technicians did for the armed 
forces. It was to be a school "destined 
for the recruitment of various branches 
of the administration hitherto lacking in 
schools of preparation." But attempts to 
give the school a solid foundation by 
statute and parliamentary consent failed. 
The school lasted only eighteen months, 
admitting candidates between the ages 
of eighteen and twenty-two. They were 
to have three years of study, followed by 
a leaving examination. According to their 
position on the list, they would have 
passed into the various departments, in¬ 
cluding the prefectoral and overseas ad¬ 
ministration. with two years of probation. 
The school came to an end because funds 
were not forthcoming; because famous 
statesmen started courses but had no time 
to finish them; because no steady policy 
for continuous work had been provided 
for. It seems also that hostility was in¬ 
curred by the faulty policy of washing to 
make all higher administrative posts at 
one stroke the preserve of the school. 
Finally, the faculties of law were bitterly 
opposed to this rival; and the various de¬ 
partments were anxious to retain their 
full power over the recruiimeiit of their 
special, departmental personnel. 

THE CIVIL SERVICE IN THE THIRD REPUBLIC 

Nothing is more constant in French 
parliamentary reports than the view that 
it is impossible to regulate all depart¬ 
ments of the government on the same 
principles, as in early years and substan¬ 
tially today in England. This was, in 
part, an attempt at obstructing reform, 
for if uniform rules could not be found 
they could not be applied, while differ¬ 
ent rules for each set of officials made the 
business so complex that either it was left 
to the individual minister's discretion or 
was left unregulated, and, indeed, there 
were the usual obstructive arguments 
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about the inipo.ssibility testing aspirant 
officials by examinations. In part, how¬ 
ever, it was the almost unconscious ac¬ 
ceptance of the principle that previous 
training, competition, and recruitment 
should be special to each kind of situa¬ 
tion. The English general examination 
was not accepted: the organized German 
systematic law training was rejected and 
the German preparatory stages not 
thought of. Even as the technical schools 
produced engineers for the road service, 
so could various sjK‘c;ial schools produce 
the administrators for the various other 
services of government. 

Principles of Recruitment and Train-^ 
ing. French Jaw and practice to World 
War II were therefore based upon two 
main principles: (i) the service open to 
the talents and (2) the talents trained 
by a special education and selected by 
special tests for each department, the 
nature of the training and tests being 
decided by a rule of public administra¬ 
tion 1* for each department. 

The Principles in Practice. (1) The law 
excluded the refusal of an oirue to a citi¬ 
zen on grounds other than his “capacity, 
virtues, and talents,” but there was a cer¬ 
tain means of e.scape for the appointing 
authority in the juri.sprudcnce of the 
Cnnseil d^pJat, which said that public 
manifestations of certain political, philo¬ 
sophic, or religious opinions might be 
gmunds for exclusion, for such opinions 
might show that the person was incapable 
of fulfilling the particular office he 
.sough t.i® 

Constitution, 1791, article 6; 1793, article 5. 
The latest form is in November, 18.^8, ariicie 
10: **Ali citizens are equally admissible to all 
public offices, without any other motive of 
preference than their merit and following the 
conditions which shall he fixed by the laws .. 

12 The rule of public administration cannot 
be made without previous consultation of the 
Cunseil d'ttat, which cannot veto the rule 
but may comment upon it. The simple ex¬ 
ecutive rules arc made without submission 
to the Cnnseil. 

Cf, G. Ji’ze, Revue, du Droit Public (Paris, 
1918), p. 453 et seq., on the Bouteyre case and 
its implications; and cf. Leon Duguit, TraiU, 
Vol. Ill, p. 199 If., who denies this limiting 
power. 


(2) The power to determine the rules 
of rerruitmeiu lay with the Chambers, 
with the President (where Parliament had 
not made a law on the subject), and with 
ministers to whom the President dele¬ 
gated the appointing powder and who had 
the power to regulate in detail the power 
given them by law or Presidential de¬ 
cree.^* Most of the rules relating to re¬ 
cruitment, promotion, and organization 
of the departments are made on the basis 
of the laws of December 30, 1882 (Article 
16) and April 30, 1900 (Article 35), which 
provide that the central offices of each 
ministry will he regulated by a decree in 
the form of rules of public administra¬ 
tion inserted in the Journal Officiel, and 
no amendment can be made except in the 
same form and with the same publicity, 

'I'he conditions of recruitment of the 
officials corresponding to the British ad¬ 
ministrative class and the German higher 
civil serv'ice w'cre settled by a number of 
rules of public administration: c.g., diplo¬ 
matic and consular service. Ministry of 
the Interior, Ministry for the Colonies, 
Ministry of Labour, and others. 

'The chief characteristic of these de¬ 
crees were: (a) the fact that almost all 
central officials were regulated by them; 
(h) tlie universal prevalence of competi¬ 
tive examination, in the main entirely 
open; (r) for the administrative grade 
(redacteur), competition by examination 
and oral examination; (d) the technical 
character of the examinations; (e) the 
demand for previous proof of successful 
education: that is, advanced high-school 
diplomas; (f) the wide age limits for entry 
into the service; (g) the departmentaliza¬ 
tion of the test. 

Let us illustrate this practice—for RS- 
dacteur (Ministry of the Interior). For 
this position, the equivalent of a subordi¬ 
nate in the administrative grade of the 
British civil service, the following were 
authorized to take part in the competi¬ 
tive examination: members of the ex¬ 
ecutive grade who had had at least two 
years in the service, past students of the 

For the legal details cf. Jdze, op. cit., Vol. II, 

p. 450 ff- 
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f:cole Normale Sup^rieure, or men with 
a licence en droit, lettres, or sciences, 
doctorate ol medicine, or diploma of the 
flcole libre des Sciences Politiques, a 
diploma of the tcole des Charles of the 
High School of (Loinmerce. etc., etc. This 
requirement ib to guaraniee a certain 
level of education. The candidate must 
be under thirty (other departments: be¬ 
tween twenty-one and twenty-eight, up 
to twenty-six, etc.). In this case, candi¬ 
dates had to receive the minister's per¬ 
mission to enter the examination; in 
other cases, entry for the examination 
was automatic alter only conditions of 
nationality, army service, and medical 
examination had been fulfilled. The ex¬ 
amination consisted of two w'ritten tests, 
and oral tests. The w'riiten tests comprised 
the making of a report, description, or 
comment on any of the general topics of 
a short list, and on any of a number of 
special topics. These all fell within the 
field of interest of the Ministry of the 
Interior or were cognate to it. There was 
no test in general knowledge, no gcneml 
essay, no test of the mother tongue as in 
the English system, though this last was 
hardly needed at so late a stage consider¬ 
ing the excellence of French secondary 
education and the national pride in 
literary grace. 

The oral test did not consist as in Eng¬ 
land of a quarter hour of desultory con¬ 
versation ending with the belief that the 
board of interview knows the man’s 
character, but in oral tests upon the sub¬ 
jects contained in the list of examination 
subjects. Further, the candidate was given 
a set of minutes to study for a quarter 
of an hour and was a.skcd then to dictate 
a letter on the subject for five minutes to 
a typist. For each part of the examination 
marks were awarded from o to 20. Then 
they were weighted thus: general ques¬ 
tion multiplied by 5; special question by 
5; oral question by 3; dictation by i. The 
examining commission consisted of the 
secretary-general of the department, or 
the personnel director (president); a 
director of the department; three prin¬ 
cipals; and one assistant (as secretary). 


This body set the examination and rated 
the candidates. 

We need not enter into the question of 
admission to the examinations—whether 
by previous interview as in the Ministry 
for Foreign Affairs, or by the various types 
of diplomas as in other departments. But 
let us notice that in the former, the writ¬ 
ten examinations (for the difdoiiiatic and 
consular service) were on diplomatic 
history, economic geography, and public 
international law. For the Coyiseil d'etat 
were required constitutional, political, 
and judicial organization, law in its many 
branches, and economics. For the Inspec¬ 
tion (ienerale de finance, the empha.sis 
w'as upon mathematics, public finance 
(law' and administration), and economics; 
similarly in the Ministry of Finances. In 
all of the services the oral examination 
W'as based upon the subject matter of 
the written exaniiriaiion. In the exam¬ 
inations for the Ministry of Agriculture, 
emphasis was placed upon rural economy 
anci the law relating to agricultural 
credit, ccx>perative societies, public in¬ 
struction regarding agriculture, etc.**^ 

Once accepted into the service by this 
means, the rudacteur moved by regular 
stages to the top of this class, and might 
by promotion reach ihe supreme posi¬ 
tions of souschefs and chefs de bureau. 
It will be noticed that nothing like the 
Permanent Secretary at the top of the 
pyramid of a w'hole departmeut has been 
mentioned as the acme of the career: this 
was a grave shortcoming of French ad¬ 
ministration. 

Very little more can be .said about the 
upper branches of French administration 
since statistics arc not available; indeed, 
only since World War II has an (organi¬ 
zation been set up which may collect 
them. There was favoritism, but more in 
promotions than in recruitment. 

Appraisal of the Civil Sendee Under 
The Third Republic, The contrast with 


16 Cf. for details the various decrees: .some 
were given as a supplement to the calendar 
of the £.cole Libre des Sciences PoHiiques, 
Rue Saint-Guillaume. Paris; cf. also Jean 
Buurdeuux, Les Carrieres Admmistratives 
(Paris, no date, before 1930). 
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England and Prussia is remarkable: for 
these countries have a unified examina¬ 
tion system, nontechnical in nature, and 
conducted by a body outside and inde¬ 
pendent of the departments. I'here were 
some good potentialities in the French 
metlK)d: for (i) it drew the candidate ab 
initio to the department in which he 
wanted to serve; (2) it required always a 
study of the economic and social back¬ 
ground of modern stale activities; (3) it 
brought the nicmbcrs of the department 
(as examiners) face to fate with the 
candidates into their hierarchy, with the 
possibility of a better choice from the 
stand|>oirit of public efficiency and 
smooth cooperation in the service. T here 
were also disadvantageous potentialities: 
(1) the personal contact of heads of de¬ 
partments with candidates might very 
well result in favoritism; (2) the special 
knowledge might be narrow and super¬ 
ficially acquired. 

Criticism of the examination methods 
hardly existed before World War II: the 
French were happy enough to have es¬ 
caped from pure “spoils." But one great 
scholar, at least, preferred the English 
system because he believed it produced 
men who could think as distinct from 
those who merely mastered a special field 
of knowledge: "a varnish which cracks 
and scales off at the first contact." J6ze 
believed that a general education would 
be enough, since most servants would 
never attain to really high rank until 
very late in life, if at all; why then re¬ 
quire technical knowledge at entrance? 

He believed that there should be a gen¬ 
eral culture examination at entrance, 
then, for promotion, technical examina¬ 
tions at successive stages. But this raises 
the more serious question of whether ex¬ 
aminations at a later age are a just method 
of finding capacity. With all respect to 
Jlize, I am afraid that he was misled by 

Jdze, op, cit,, p. 466 ff. 

>7 Loc. cit,: “Given the age of the candidates 
at time of entrance, the extent of the syllabus 
for the competition does not often imply even 
a good culture. The candidates have very 
superficial knowledge, a varnish which cracks 
and scales off at the first contact. We ought 
to renounce encyclopaedic programmes." 


Lowell (whom he followed), for he dealt 
only with the examination and the sub¬ 
jects of the examination as determinative 
of culture. But the vital question really is 
the nature of university teaching, and I 
venture to say that this may, according to 
its character, give a general culture with 
very technical subjects and certainly with 
constitutional and administrative law and 
economics and political science, or an 
ossified pedantry to the most liberal sub¬ 
jects of education. J^ze and others also 
criticized the too great range of the sylla- 
bus.i« 

As regards the examining bodies, J^ze 
believed their composition to be conduc¬ 
ive to co-optation and favoritism, and 
suggested the addition of independent 
experts from outside the departments.^® 

Lefas deprecated an attitude of hyper¬ 
criticism regarding favoritism in official 
appointments,®® and on the whole our 
own investigations bear this out. There 
were rules, rules of considerable merit, 
and the law and the administrative courts 
provided amply against gross abuses.®^ 
Even the old loophole (not unparalleled 
at one time in England) of entry through 
private secretaryship to the minister, was 
largely blocked; up till 1911 members of 

Cf. P. Dubois-Richard, ^Organisation 
Technique de VEtat (Paris, 1930), p. 264 if.: 
“A young man who wishes to succeed at the 
Poly technique, after having passed the hac- 
calaureat, is obliged to pass every day in his 
infancy and youth so many hours at nis desk 
that he cannot find time to form his person 
and personality. Culture loses in depth, and 
even more in harmony, what it usefully gains 
in extent." 

1® H. Chardon (Le Pouvoir Administratif 
(Paris, 1912) believed that examinations wider 
than a single department and not intermittent 
(which separate departmental examinations 
can hardly avoid being) would raise the level 
of candidates, and render easier the assimila¬ 
tion of departmental grades. 

®®Cf. L. D. White, ^itor. Civil Service in 
the Modem State (Chicago, 1930), article by 
Lefas, p. 266 ff. Cf. also T. L. Darnier, Au 
Service de la Chose Publique (Paris, 1926). 
*Tn most of the public services, competition 
is today the basis of recruitment and free 
selection by the minister, by the prefects and 
even the majors, has been singularly reduced." 
Cf. also W. R. Sharp, The french Civil Service 
(New York, 1931). 

21 Cf. Jdze, op, cit., Vol. U, p. 473 ff. 
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the cabinet of the minister were legally 
unregulated except by certain contradic¬ 
tory decisions of the courts: in 1911 a 
law provided that any appointments to 
public office from the ministerial cabinet 
or undersecretaries must be notified in 
the Journal Officiel before the resignation 
of the countersigning minister or under¬ 
secretary. Nor were ordinary civil servants 
who were appointed to a ministerial cabi¬ 
net treated other than as the normal rules 
provide in regard to promotion. Yet this 
only requires publicity for an appoint¬ 
ment made, it does not rule out or limit 
such appointments. Now, the decrees to 
which we have so far referred concerned 
only entrance into the administrative 
grade; they say nothing about the higher 
stages —chefs de bureaux and directeurs, 
the nearest equivalents of the English 
assistant secretaries to the Permanent 
Secretary, I'hese are usually filled by pro¬ 
motion from those in the department and 
after many years of conspicuous service. 
But some were appointed from the minis^ 
terial cabinets. However, too much weight 
ought not to be attached to the ex¬ 
planation of the humorist: **£xamina- 
tions are often made for fools who can¬ 
not get placed otherwise!*' 

In conclusion, we may say that the 
higher civil service of the Third Repub¬ 
lic suffered from some serious shortcom¬ 
ings generally recognized and deplored, 
and yet not remedied owing to the insta¬ 
bility of cabinets and passionate inter¬ 
necine social confiicts.2^ 

(1) The various departmental services 
were highly specialized not only by func¬ 
tion, which is natural, but by their 
educational preparation. Apart from the 
general education at the lycie or schools 
of that level, any general common state 
of mind was disrupted by specialized pro¬ 
fessional preparation of the kind already 
described. This flew directly in the face of 
the common sense of the French liberal 
critics, and compared unfavorably with 
the theory and practice of the higher civil 
service that efficiently prevailed in Brit- 

22 Nearly all the criticisms were aired vigor¬ 
ously in the Assembly, DSbats, Journal Offi¬ 
ciel, February and June, 1945. 


ain. We have said that integration begins 
in the schools: France destroyed it, and 
the various government departments de¬ 
liberately did so on wrong theories and 
for unworthy motives. What the depart¬ 
ments put asunder, the unstable cabinets 
could not join: a united mind. 

(2) Probation and apprenticeship were 
not real. No attempt was made to give 
postentry training, none to pul the en¬ 
trant through stages of practical work, 
and hardly anyone that entered was ever 
dismissed for unsuitability. 

(3) The intellectual education received 
in the various schools that particularly 
provided for entrants to the public serv¬ 
ice was of a high grade, the highest in 
the world in point of the severity with 
which the student was compelled to at¬ 
tend to his studies. But it was heavily 
theoretical and synoptic. It was. in a sense, 
highly technical, even if the subject were 
law or economics. One has only to ex¬ 
amine the textbooks to be convinced of 
this. The formulas were all cut and dried. 
7 'hey were answers but not thought-pro¬ 
voking problems. They did not whirr as 
reality whirrs. The studies had a remote, 
antiquated, uncontemporary, thin flavor 
about them. The truth was that France 
had dangerously slipped from any proper 
level of excellence in economic and po¬ 
litical science studies: the books did not 
exist because Frenchmen did not write 
them. The reader will look in vain for a 
Hawtrey, a Keynes, a Robbins, a Hansen, 
a Wesley Mitchell in economics in the 
Third Republic. He will, in political 
science, miss a Corwin, a G.D.H. Cole, 
a Sidney or Beatrice Webb, a Graham 
Wallas, a Walter Lippmann, a Walton 
Hamilton, a Lawrence Lowell, a Laski, 
a Jennings, and so many others, and he 
will find nothing like the great series of 
commission and committee hearings and 
reports on administrative reform that 
adorn the Anglo-Saxon countries in the 
last four decades. 

(4) All these things together resulted in 
a resistant autonomy on the part of the 
various departments and bureaus, an un¬ 
intelligent amour propre that was culti- 
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vatcd and afFcctfd u> tlie point of non- 
cooperation and even obsiruttion. 

(5; lieiweeii the grade of re.dacleurs, the 
administralive type, and the execulivc- 
clerital class, the arrangement of func¬ 
tions came to be confused, because no 
care was taken to establish and maintain 
the clear disiinciion between the higher 
duties and the routine. In departments 
recruiting from time to time lor them¬ 
selves, as vacatKies arose, with their ow’n 
division of furictions, it often became 
convenient out of sheer slovenly expedi¬ 
ency to give the lower ranks the work of 
the upper and the upper the work of 
the lower. 'I he only way to check this 
is by the cstal)li.shiiient of a class which 
runs through all departments, given 
integrity by a common education, a com¬ 
mon examination, and a conirnoii status. 

(fi) Since no common class existed with 
its own career prospects, some depart¬ 
ments attracted brilliant and ambitious 
men. while others could not even be 
filled. A single department, when it is of 
mediocre significance in the state and yet 
needs to be manned as much as do the 
others, is not an attraction wdien it is 
a trap into which one enters without the 
later chance of tran.sfer. To be a member 
of a single class available for all employ¬ 
ments, and with a right to request trans¬ 
fer and change in relation to all other 
promotecs, spreads talent, and saves some 
of it from permanent frustration. 

(7) The promotion system, from grade 
to grade, required that the promotee 
should go into the next higher position— 
by law. To make room for those who de¬ 
served promotion, more jobs than were 
necessary for the work were created. No 
notice was taken of comparative ability: 
promotions were given out of good 
nature. If men of special merit were re¬ 
quired, some grades ahead, then they 
were often brought in by the minister by 
special decree, or some were brought in 
on an unestablished basis. Yet this pro¬ 
duced more frustration for those who 
expected promotion, hut who w'ere de¬ 
feated by the lack of rational system in 
the composition of the .service. 

(8) The service was on the whole 


manned by the upper bourgeoisie, which 
was not energetically democratic and in 
some of its branches was actually and 
even fiercc^ly antidemocratic. Now, on the 
whole there were some opportunities for 
working-class and middle-cdass brains to 
get to the universities in France, because 
secondary-schcK>l education was freer than 
in England thirty years ago, where the 
number of free places in the secondary 
sciiools was strictly limited. Yet the cost 
of tuition and maintenance in the post- 
lycee period, at college or university, was 
a class restriction on entrance into the 
public service. 

Now, much has been made, of the social 
and political conservatism and aritidemo- 
craiic flavor of the recruits entering from 
the ticole Libre des Sciences Politiques. 
Some observations on this subject are 
necessary. 'I he school was established as a 
prii-aie foundation, with funds supplied 
by rich donors, in 1871, by a notable stu¬ 
dent of political science, ^.milc Boutmy. 
The purpose was to restore French gov¬ 
ernment and administration after the 
defeat by Prussia, and especially to bring 
into political science and administrative 
studies some of the pungent air of reality 
these had always had in the nation across 
the channel. Several generations of pub¬ 
licists, politicians, and administrators 
W'ere taught there to serve the Republic. 
It was a splendid ideal—but the school 
had its deficiencies. The first was that it 
could not of icself repair the specialization 
of teaching forced upon it by the struc¬ 
ture of the administrative services them¬ 
selves, and the nonexistence of a single 
administrative service which had a com¬ 
mon education and was selected annually 
by a single assembled examination. Its 
teachers were inclined to laissez faire in 
economics and the legalistic approach in 
constitutional and public law. And it was, 
in the main, a school for the wealthy. 
During World "War II it fell into irre¬ 
trievable disrepute ,23 since the defeat was 
blamed on its teaching and products— 

28 Cf. Debats, Journal Officiel, June 2i, 1945, 
especially observations of Andr^ Philip, irap- 
poTienr-g^ntfral of the Commission des Fi¬ 
nances, 
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and though this was far from being 
wholly just, there was enough in the 
charge that could be justified. 

This judgment so far as it was well- 
founded took its grave importance from 
the kind of view expressed liy Daniel 
Ilal^?vy: “Republican France has, in 
reality, two constitutions: one. that of 
1R75, is official, visible and fills the Press 
—this is parliamentary: the other is se¬ 
cret and silent, it is that of the Year VIII 
—it is the Napoleonic constitution which 
vests the direction of the country in the 
administrative corps.’* One credible and 
gallant witness, by profession a member 
of the Comet I d*f:tatj declares 2ft that the 
upper ranks of the administration were 
taught by anti-Repiiblican and even reac¬ 
tionary professors, leading to enmity to 
the Republic. He asserts that it was well- 
nigh impossible to get into the Conscil 
d’ktat or the Inspectorate of Finances and 
other departments without studying at 
the fixole Libre des Sciences Politiques. 
Andre Gt^raud. writing as Pertinax about 
“the Gravediggers of France,’* passes 
from blaming the Treasury officials to 
blaming the school which nurtured 
them: 2** 

As 1 looked over the programs listing the vari¬ 
ous suhject.s taught in this institution, I was 
often aina/ed at the number of degree- 
spangled pedants who now replaced the 
founders. 'Fhe majority of Treasury officials 
were recruited from this school. Vanity of ex¬ 
aminations and compel itionsi These fellows 
were not chosen because of their intrinsic 
merit, the strength of their personality, or 
their fine character, but merely because of the 
supposed orthodoxy of their views, their 
powers of mimicry, their connections, and 
their position in Parisian society among the 
two or three thousand people who held the 
big jobs, set the fashion, handed out favors, 
and made the law. . . Inspectors of Finance 
[Treasury officials] were one huge family, and 
that connection could not be called healthy. 

24 Cf. his Decadence de la Libert^ (London, 

25 Pierre Tissier, I Worked with Lai>al (Lon¬ 
don, iptz). p- 7 ff. 

2-^ “Pertinax,” The Gravediggers of France 
(New York, 1944), p. 364 If. 


I'hcse men had loyalties, but they were 
not to tlic Chamber of Deputies; they had 
abilities but not those of a larger repub¬ 
lican statesmanship. It was quite a habit 
of the Treasury officials to go into the 
employment of high finance after a few 
years in office. 'Fhc double fault of the 
higher administration was that the of¬ 
ficials were authoritarian and that the 
disjointed structure of the departments 
ruined the usefulness of such professional 
competence—in some, very high—and 
loyalty to the nation—in s<.)mc, to their 
conception of the nation, very deep—-as 
they had. 

(9) The high officials, ovcrdoctrinaire 
and disunited as they were, could not be 
and were not coordinated, harmonized, 
and driven toward objectives of national 
policy seen as a whole and steadily pur¬ 
sued. For the cabinets, their masters, were 
never in office long enough to make an 
impression, but always in office just long 
enough to cause an annoying disturbance 
and the comfortable sniggering reflection 
among officials that they were on the way 
out. 

(10) Finally, the central departments, 
particularly the Ministry of the Interior, 
the Treasury, the Ministry of Justice, the 
Ministry of Educiiiion, and the Conseil 
d'fltat, were the strict unifying masters 
of all the French local-government units 
— departements, arrondissementsy cantons, 
and commuties. Though some decentrali¬ 
zation had lightened the weight of 
financial and administrative controls ema¬ 
nating from Paris during the lifetime of 
the Third Republic, la tutelle, the central 
tutelage over policies, appointments, ac¬ 
tivities, and the regular budgets, was still 
one of the most rigorous and exacting 
in the world.^^ It operated in the main 
through the prtffet in the departements, 
though the central offices* inspectors were 
also its instruments; and the prefets and 
his adjutants were the nominees of the 
Ministry of the Interior. Whatever was 
“bureaucratic,'* officious, and narrow- 

27 Cf. R. Masp^tiol and P. Laroc^iie. La Tn*rilf 
Administrative (Paris, 1930). Cf. also R. K. 
Goorh, Regionalism in France (New York, 
* 930 - 
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minded in the capital, got itself reflected 
at any rate to some extent through France, 
with the exception of the big cities like 
Lyons or Marseilles. French local services 
were very backward compared with those 
in Britain and Germany. 

The French Third Republic fell not 
only through the drying up of the sap of 
mind and devotion of all its high officials, 
but this had failed so badly as to make 
the radical reconstruction of the higher 
administrative service one of the princi¬ 
pal anxieties of the Fourth Republic. 

THE HIGHER aVIL SERVICE 

IN THE FOURTH AND FIFTH REPUBLICS 

An attempt was made in 1937 to reform 
the recruitment of the higher civil serv¬ 
ice. It failed in the Chamber of Deputies 
chiefly because the problem had become 
so complicated that a democratic assembly 
in the conditions of the Third Republic 
could not see and force its way through 
all the jungle of vested interests, official 
and academic. 

It is noteworthy that such a reform 
could only come in the wake of resur¬ 
gence after defeat, and in a regime which 
was still of a zealous, warrior temper, and 
not yet delivered back to the habits of 
the Third Republic's politicians. 

General de Gaulle, then head of the 
provi.sional government, commissioned a 
member of the Cofiseil d'etat to under¬ 
take the mission of preparing a radical 
change .28 It compriseci a simultaneous re- 
fonn of the higher administrative serv¬ 
ice and of the educational system: for a 
reform of one without the other was now 
acknowledged to be useless. After deliber¬ 
ations in tlie Conseil the Council 

of Ministers, and the Consultative As¬ 
sembly, the combined ordinances, decrees, 
and regulations were published on Oc¬ 
tober 10, 1945. 

The Administrative Reform, Instead of 
the single rMacteur grade, which had 
here and there become confused with the 


This was Marcel Debr6 (Mattre des Re¬ 
quites) and then commissioner for the region 
of Augers, with France still under a war 
r^ime. 


executive and clerical officers, two high 
grades were now established: (1) civil ad¬ 
ministrators and (a) secretaries of admin¬ 
istration. 

The civil administrators are the group 
for which the recruitment reforms chiefly 
provide. They arc almost identical with 
the British administrative class, and were 
consciously modeled upon it. All, wher¬ 
ever they serve, are subject to the same 
broad disciplinary rules, and they con¬ 
stitute one single group and career, 
whichever department they happen to 
serve at any time. Their hierarchy goihg 
upwards is: admin is trators-ad joint, admin¬ 
istrative class then class 2, then class 
j, and then class **exceptional/* All of 
these are recruited through a newly insti¬ 
tuted tcole Nationale d*Administration, 
from now referred to as the School. Their 
function has been described as: 2® 

to fit the conduct of administrative affairs 
to the general policy of the Government, to 
prepare drafts of laws and rules and minis¬ 
terial derisions, to formulate the directives to 
their execution, and to coordinate the march 
of the public .ser\'ices. 

On the other hand, the secretaries of 
administration were rather like the “ex¬ 
ecutive class’* of the British civil service. 
The same authority describes them as 
“the technicians of the administrative 
services.” He says of them: 2® 

Their task is to assure the works of execution, 
current operations, and certain specialized 
functions which require sound administrative 
knowledge and experience. 

I'hey could be called top ofiice managers. 
They fall into a managerial group, and 
two special categories, accountants and 
translators. These are recruited by an ex¬ 
amination which is open to officials aged 
35 and over and having five years of pub¬ 
lic service, and to young persons between 

Cf. Marcel Debr6, "La R^forme de la Fonc- 
tion Publique" in Revue d VEcole d*Adminis¬ 
tration, May, 1946, p. 34. Cf. also the annual 
calendars of the School, Vtcole Nationale 
d’ Administration (Imprimerie Nationale, 
1947)* and the scries continuing the Revue, 
entitled Promotions. 

»®Debr^, op. cit., p. 34. 
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the ages of i8 and 25, holding a.diploma 
of higher (secondary) education or the 
equivalent. 

The Civil Administrators. The position 
of the administrative class, as it may be 
called henceforth, is clearly distinguished 
by its recruitment, its functions, its ca¬ 
reer. 

The first task of the state is to assure 
itself of a flow of properly talented re¬ 
cruits for the administrative service. The 
School is concerned with the task of their 
further formation once it has found them. 
Essential to the discovery is the general 
prescription of what is being sought. This 
is described by the principal architect of 
the reform in these words: 

The “adtiiinistration" is diverse in its com¬ 
position. In this generic term arc wrapped up 
services of very different nature. There arc 
civil services of a purely administrative char¬ 
acter and technical services, metropolitan and 
colonial services, home services, and services 
abroad. The magistracy, the university, and 
the armed forces are equally part of the 
admini-stration. 

It is diverse in its structure and its mem* 
hers. Certain services have a simple character 
of execution and those who carry them out 
have no part in the direction of the affairs 
of the State. Others, on the contrary, are at 
the very heart of the life of the nation, and 
their officers may be considered as influential 
collaborators of the political authorities. 

When we talk of a School of Administration 
and when one envisages the administrative 
reform bound up with its establishment, the 
word “administration" has a special sense. 
It means that combination of services of a 
civil character which constitute the superior 
structure of the State and whose members have 
as their principal task to prepare or study the 
decisions of Parliament and the Government 
and then to direct their execution. It is among 
these officials that the Government would 
naturally choose a great number of its high 
officers, notably those who will occupy the 
situations which wield authority or of ad¬ 
ministration linked with policy. 

Of the relevant services these principal 
ones come rapidly to mind: the central ad¬ 
ministrations of the ministries, the prefectoral 
and diplomatic services, the services of in¬ 
spection, the administrative bodies concerned 
with law-making and control (the Comeil 

81 Ibid., pp. 10-11. 


d*^tat and the Court of Accounts). There are 
others like these. 

This general description is vividly 
reminiscent of Macaulay’s formula for the 
British civil service. 

The French government rejected two 
ideas formerly suggested for the educa¬ 
tion of such a higher administrative ca¬ 
reer. One was modeled on the idea of the 
Polytechnique. Here quite young men at 
once entered their career and were edu¬ 
cated to it in this school, whence after 
three years of study they went off to their 
actual jobs. But this meant that the can¬ 
didates were far too young and immature, 
coming direct from secondary schools. 
The tendency would be to impress upon 
them a single identical outlook. General 
culture would have been sacrificed to 
narrowness of the specialized administra¬ 
tive outlook—in a held where breadth 
was of the utmost importance. It was felt 
to be a little undemocratic, since it might 
be that those who had so young felt or 
been persuaded of the appeal of public 
service might be of an authoritarian tem¬ 
per, and only a small social class could 
afford such an education. Another idea 
was to bring from the universities to a 
special school of administration each year 
entrants chosen by competition. Here 
they would be prepared for their admin¬ 
istrative service examinations. Tlic stu¬ 
dents accepted would have their board, 
lodging, and tuition fees paid by the state. 
This idea was discarded, as it stood, be¬ 
cause it did not thoroughly enough 
grapple with the kind of education given 
at the universities. 

Two new ingredients were necessary: 
better university preparation of recruits 
for the public service, and a new insdtu- 
tion for the intelligent development of 
those who had shown prowess in the new 
university stage. 

The Reform of University Education. 
In the universities, and within the au¬ 
thority of the universities, there are es¬ 
tablished Institutes of Political Studies, 
or, in other words, faculties of political 
and social sciences. Their object is to co¬ 
ordinate and develop the work hitherto 
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undcriakrri by the other faculties in the 
leathing of crononiics, administration, 
and social studies, and to educate students 
in the work-metlK)ds and concrete prob¬ 
lems of adniiiiisiiation and social life. 
I'he true sc(»pe is ilie whole of the social 
sciences; the new ol»jc(l, animation and 
creativeness after so long a period of in¬ 
tellectual and spiritual infertility. 

For some years the institutes will be 
established only in Paris, Strasbourg, Tou¬ 
louse, and Lyons, for it is recognized that 
the reform will stand or fall by its prod¬ 
ucts, and it is not deemed possible that 
enough of the right kind of teachers can 
yet be found for more institutes. No 
institute may come into existence unless 
its faculty, curriculum, and methods can 
first pass the very strict scrutiny of the 
Conseii d’f'Aat. Students can enter the 
institutes if they have a diploma of higher 
education (advanced secondary) on the 
list approved by the School. All candi¬ 
dates for entrance who dcseri'e it and arc 
needy are granted scholarships by the 
state. The state enters through its grant 
of scholarsliips, and also through the 
memhcrsliip of certain oificials and the 
director of the School on the '‘councils of 
improvement” which supervise the de¬ 
velopment of crach institute, and through 
the president of the Council of Ministers’ 
approval of their curricula and adminis¬ 
tration. The cjther connections between 
the stale and preparation for the higher 
administrative service will become appar¬ 
ent later. 

In their first year the students take an 
almost identical common course; in their 
second and third, many optional crourses 
are permitted to accommodate some 
natural appetites and vcKrational inter¬ 
ests. But specialization is banished. The 
purpose of the studies at the institute is 
a broad, liberal education, through the 
medium of the faculties of law and the 
humanities, with the additional focus of 
the social sciences. 'I'hc education is by 
lectures, discussions, practical tasks, and 
seminar w'ork. The teachers are the uni¬ 
versity professors and various authorities 
from the services and outside affairs, the 
latter to give a guarantee of “animation.” 


A severe examination at the end of the 
first year expels students not up to stand¬ 
ard. After three years’ work, a final ex¬ 
amination leads to a diploma. 'Ihc 
diploma is crucial—^it is the first quail fi 
cation for entrance into the School fc»r 
those who do not come in by way of mem¬ 
bership of the public service: it is the 
principal key to the public service at- the 
top administrative level. 

The School: IJ^cole Nationale d'Ad- 
ministration. The School serves several 
purposes, incident to the formation of 
cultured and practical-minded civil serv 
ants. It replaces the separate, depart¬ 
mental, specialized entrance examina¬ 
tions, by a single annual competition. It 
provides for the people with talent but 
without means, because those who aie 
admitted receive adequate payment as of- 
ficials for the three years for which their 
studies now proceed. Receiving annually 
about ninety entrains who have already 
given proof of exceptional ability, the 
School has designed a combination ol 
iiLstruciion by books and classes with a 
very clever succession of practical work- 
stages. in order to focus, make more con 
Crete, living, and actively responsive to 
administrative tasks, their mind and 
habits. 

Once again the students cover many 
subjects in the whole field of the social 
sciences: for illustration, the list includes 
administrative law and organization, 
legislation, administrative justice, fiscal 
and budgetary law, public accounts, pub¬ 
lic credit, economic legislation, labor re¬ 
lations, colonial organizations and legis¬ 
lation, international law. foreign policy 
and international problems, statistics, 
population theory, town planning, cur¬ 
rency and banking, commercial policy, 
international transport, hygiene and pre¬ 
ventive medicine, and social security. 

Above all, the School sets its face sternly 
against the production of officials by mere 
book-knowledge, and against the merely 
formal principle of probation, which (as 
in almost every public service) had be¬ 
come a dead letter in practice. Most of 
the time at the School is spent in prac- 
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tice in the various administrative agen> 
cies. 

What is of equally outstanding interest 
is that the School deliberately addresses 
itself to the problem of the moral culti¬ 
vation of its oflicials. It will be remem¬ 
bered that it was to this that the mind of 
the English reformers of the middle nine¬ 
teenth century was addressed, and we 
have already observed that the problem 
of character is one that still balilcs those 
who recruit for the public service. The 
obser\'ations of the principal author of 
the French reform on the problem of 
moral education arc particularly signifi¬ 
cant and well-styled, for they offer an in¬ 
sight into the nature of the civil service 
in the modern state. He says; 

It is not pan of the mission of the School to 
play politics or to impose a doctrine. But the 
SchcKil must teach its future officials the sense 
of the Stale; it must make them understand 
the responsibilities of the administration, 
cause them to taste the greatness and accept the 
servitudes of their profession. It must do more. 
By a continuous effort made by its hc*st pro¬ 
fessors, by recalling great examples and the 
great men in history, it must give to its pupils 
the taste for certain cardinal qualities; the 
sense of the humane that infuses life in every 
kind of work, the sense of decision which per¬ 
mits the taking of decision after the risks have 
been weighed, and the sense of imagination 
which is not afraid of any daring, any great 
deed. And even more than that. ' 1 'he founders 
of the first school of administration placed 
high hopes in the spirit which w'ould animate 
their students. They were right, and it is 
proper today, on the eve of the years when 
the obligations of the service of the State will 
be heavier than ever, to relive the faith of the 
republicans of 1848 in the value of moral 
virtue taught and understood. When such is 
invoked, certain persons prick up their ears: 
they fear the reverse of the medal: a spirit of 
caste which would pervert the administration. 
But their judgment is superficial. The variety 
of the sources of recruitment for the School, 
the maturity already attained by most of its 
students, the determination to make them 
participate by numerous practical activities 
in the difTiculties of life, are some of the ele¬ 
ments which will prevent the School from be¬ 
coming a closed chapel. 

82 p. 22. 


This ideal is so clear, that all that is now 
needed to make the services of the School 
plain, is a brief and bare description of its 
procedure and organization. 

There are two separate examinations 
for entrance into the School, one for the 
students, the other for officials already in 
the public service. 'The former is taken by 
persons less than 26 years of age and hold¬ 
ing the diploma of the institutes of poli¬ 
tics, the latter by officials between the 
ages of 26 and 30 provided they have been 
in the public service for five years or more. 
(Some of the secretaries of administra¬ 
tion will thus get their opportunities to 
rise.) The examination^ are in the fields 
of political science and economics, but 
general themes, not specialized, arc set 
the students. The generality of the ex¬ 
amination extends to the setting of sub¬ 
jects covering a much wider field of uni¬ 
versity studies than those in the institutes, 
in order that those who have not yet 
thought of becoming civil servants should 
not be excluded from deriding to do so at 
this stage. The entrants from the civil ser¬ 
vice, who have not had time to acquire 
a general education, are given a special¬ 
ized examination without a foreign lan¬ 
guage. All take a physical examination of 
some severity and it may be added that 
all candidates must have accomplished 
their military service. 'I’he final propor¬ 
tion between the two classes of entrants 
will be decided by experience. 

The School is organized in ffjur sections: 
general administration, economic and 
financial administration, social adminis¬ 
tration, and foreign affairs. The candi¬ 
dates declare into which of these they 
would like an admission. The theory is 
that candidates should be given the op¬ 
portunity of entering the vocation of their 
spontaneous choice, and that as special¬ 
ization is inevitable, it should be neither 
ignored nor pushed to an extreme. In the 
entrance examinations, questions are pro¬ 
vided enabling candidates to offer an¬ 
swers within their specialty; but care has 
been taken to avoid anything like four 
separate examinations. The examiners 
look for general culture, personality, and 
character, and the latter are appraised by 
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a very broadly conslituted board of inter¬ 
view. Students are listed in the order of 
merit on one single list according to 
marks obtained, and they choose what 
section they wish to enter according to 
their place. If they cannot get into the 
section they want, they must go into some 
other—or try again next year. 

Now that they have been admitted into 
the School, students come under the dis¬ 
ciplinary code of the civil service, receive 
a salary, and commit themselves to serve 
the state for a period of twelve years, and, 
failing this obligation, to pay back to the 
state the three years* salary received at the 
School. 

The three years arc divided into a first 
year of practical work, and mixed arrange¬ 
ment of schooling and practical work in 
the second and third years. At the end 
of the three years the student-officials are 
classified by aptitude and competence: 
the incompetent and unworthy are ex¬ 
pelled (they may be dropped for cause 
at any time during the three years). Their 
grades at the final classing are composed 
to the extent of one half for practical 
work and schooling, and one half on their 
final examination—and they are classed 
in their sections. But a general classing is 
also drawn up so that certain administra¬ 
tions like the Conseil d*^:tat may take 
their recruits from diverse sources. 

The governmental agencies which have 
so far been designated to be served by the 
graduates of the School are the Conseil 
the Court of Accounts, the highest 
level of the central administration of the 
ministries, the diplomatic and cognate 
services, the general inspectorate of 
finances and the general inspectorate of 
the administrative services, the inspector¬ 
ates of labor, the administration of Al¬ 
geria and the civil control of Morocco and 
Tunisia, and the prefectoral career. The 
relative centralization of French govern¬ 
ment makes all these posts of more than 
usual importance. As regards the prefec¬ 
toral career, the present innovation is of 
especial importance since it brings to com¬ 
pletion the development of the last three 
decades tending to take the career of pre¬ 
fect out of politics, and, furthermore, it is 


the intention to create one service of the 
central controlling authority, the Minis¬ 
try of the Interior, and its field services in 
the departemenis. 

When the recruits enter the actual ser¬ 
vice of the state, they enter—like their 
counterparts in Britain, the assistant prin¬ 
cipals or administrative cadets—^into a 
debut stage. Some places, however, are 
kept for outsiders and promotees. Some 
places, also, are not available, since the 
ministers in their own discretion may 
make the appointments to positions of 
'‘direction and authority.” 

The Practical Training, Social value is 
placed by the School on the stages of prac¬ 
tical training. It is, above all, desired to 
remedy the defect of all previous methods 
of recruitment, namely, to overcome the 
entirely theoretical knowledge by prac¬ 
tice before the candidates enter on their 
own executive responsibilities. The critics 
of prewar French administration empha¬ 
size that its officials were more content to 
write a clever letter or a very' complete 
report, or well-turned memorandum, 
rather than act anew. Moreover, it is de¬ 
sired to overcome whatever may still re¬ 
main of the big-city outlook of the en¬ 
trants by sending them to participate for 
some time in the provinces and the over¬ 
seas territories, and also, to bring about 
the earliest possible contact between offi¬ 
cials and labor unions, since so many 
come from the middle class. In addition, 
there are practical arts to learn from those 
already exercising executive responsibili¬ 
ties. 

The various stages of practical training 
have been most carefully and precisely de- 
'vised after comprehensive consultations 
with civil servants, with school groups 
concerned with scientific personnel man¬ 
agement, and with private experts. The 
stages include spells of time in provincial 
and local administration in France and 
the overseas territories, in the central de¬ 
partments, and in the Conseil d*t.tat and 
the various controls and inspectorates. 
There are stages of service in the differ¬ 
ent parliamentary bodies. The next series 
of experiences take place in the national¬ 
ized industries, and in private business of 
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large and middle size which are soundly 
oiganized. The demands of a planned 
state, as well as the previous poverty of 
economic studies in France, have con¬ 
duced to this stage, and there must be 
added the desire to impress the student 
with the idea that planning is not easy 
and that there is value and life in sound 
private enterprise. Finally, some if not all 
students, will spend some months abroad 
in the French services or in foreign pub¬ 
lic services or private enterprise. 

What will be gained by this very well 
devised system of practice, or in-training 
besides a vivid, synoptic view? This: 

By such contacts, the future civil adminis¬ 
trators will drink in progressively the sense 
of what is real and efficacious, the taste for 
action and personal initiative, a large com¬ 
prehension of the most diverse social places, 
a comprehension made up of the knowledge of 
men and things, and also, let us hope, that 
sympathy for men which is the condition of all 
great work. . . By the end of these adminis¬ 
trative training stages, the students will have 
acquired the sense of the Slate, not of a state 
abandoned to instable passions or disdainful 
of personal and local liberties, but of a state 
charged with pursuing in time, with continu¬ 
ity, its work of social progress imbued with 
respect for these liberties. 

Further Education. France, like Britain 
during World War II, discussed the pro¬ 
posal that an administrative-staff college 
should be set up to cater for higher offi¬ 
cials, as well as the younger generation, 
where all might be improved in general 
knowledge and administrative technique. 
This was inopportune. But something 
like it, to fulfill the task of refreshing 
those long in the service, was adopted, in 
the Centre des Hautes Etudes, the Center 
of High (Advanced) Studies. Its purpose 
is to re-educate and refresh officials who 
have been at work for some years in the 
technical and specialized and local ser¬ 
vices, those who have become blinkered 
through service in the same department 
for a long time. Its object is to bring them 
up to date, to enable them to widen their 
knowledge by the study of new problems, 
and to regain some breadth by mingling 


with officials from other services and with 
men from outside the service. The courses 
and classes fall into three categories: gen¬ 
eral administration of the services man¬ 
aged by government for metropolitan 
France; imperial problems, like the po¬ 
litical, economic, social, intellectual, re¬ 
ligious problems arising out of the rela¬ 
tionship between metropolitan France 
and the overseas territories; and the 
theory and practice of industrial enter¬ 
prise and control by the State. Yet many 
important problems are studied in com¬ 
mon by all those who attend the Center. 

The Center achieves its object by means 
of lectures, discussions, research work, and 
practical in-training in the administration 
and in private industry. A carefully for¬ 
mulated scheme of “secondment” and ro¬ 
tation, bringing persons from the localities 
and overseas to the capital and sending 
some off abroad, is designed to lighten the 
monotony of their current careers. 

The condition for entrance is to be be¬ 
tween the ages of 30 and 45 and to have 
spent at least six years of service; or, to 
make room for entrants from outside, to 
have spent an equal time in private enter¬ 
prise. A diploma certifies proficiency in 
the Center. It does not entitle its holder 
to office or promotion; but entrants from 
outside public administration, having 
gained a diploma, can u.se it as a qualifica¬ 
tion for entrance into the service. 

The Personnel Agency, the School and 
Center. Thus it is hoped that the institu¬ 
tion of the School will provide the regular 
entrants to the higher service from among 
the ninety or one hundred students ac¬ 
cepted annually, and that the Center will 
help to revive the enthusiasm of the older 
generation. It must be borne in mind that 
these reforms are part of a renewal of the 
French state by men who took the leading 
part in the Liberation and in very many 
cases the resistance against the German 
occupation. The whole is infused with a 
spirit of high endeavor and action. Extra 
marks are given to students for athletic 
prowess, especially for ability to pilot an 
airplane or glider, or to parachute-jump. 
The designations taken by some of the 
classes already entering the School give 
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the pungent flavor of action: “Fighting 
France,” "'riie French Union,” the “Cross 
of Lorruine” the ‘'United Nations.” 

The School is housed in the former 
premises of the Libre des Sciences 

Politiques. It is maintained at the ex¬ 
pense of the Slate. Its first director is a 
noted resistance combatant and one of 
(;eiieraJ de Gaulle’s former administra¬ 
tors in Brittany during the Liberation. 

The connection of the School (and of 
the Center, since for the time being, the 
Center is administered by the director 
and council of the school) with the gov¬ 
ernment is exceedingly interesting. It is 
directly witliin the authority and under 
the aegis of the president of the Council 
of Ministers. Under the president a direc¬ 
tion of Public Service has been instituted 
to prepare the lines of a general policy 
for the public services and to build up 
documents and statistics. It formulates the 
coordination of status, principles of sal¬ 
ary, pension schemes, and the organiza¬ 
tion of the services. It is assisited by one 
commission composed of the personnel 
directors from the various departmcnls, 
and another representing the professional 
organizations of the officials. Side by side 
with the Direction is a Permanent Coun¬ 
cil of Adminisitration. It is charged with 
studying and elaborating a policy for the 
public services, and, under the authority 
of the government, with imposing it on 
the whole administrative system, and 
thereafter with supervising the fulfillment 
of the statute of the public services. It is 
the sole council of discipline for the ofTi- 
cials of the services recruited by the 
School. It is composed of a chairman, who 
is a president of a section of the Conseil 
d'i'Aat, six officials (three nominated by 
the civil service unions), and two persons 
from outside the civil service. The mem¬ 
bers are appointed in the Council of Min¬ 
isters each for six years. 

The School itself is administered by a 


director and a council of administration. 
The former is appointed by decree made 
in the Council of Ministers, and he can¬ 
not be dismissed without the reasoned 
decision of the School's council of admin¬ 
istration. The council of administration 
has as its chairman, ex officio, the vice- 
president of the Conseil d'ttai. It con¬ 
tains members from the universities, the 
officials, and persons from outside the ser¬ 
vice, all nominated by the government. 
One of the officials is the Director of the 
Public Service, that is, the director of the 
bureau serving under the president of the 
Council of Ministers. Two of the officials 
are nominated by the civil service unions. 
The director of the School is assisted by 
an adjutant who is charged with organiz¬ 
ing the practical training of the students 
and supervising their progrt'ss. The teach¬ 
ers at the Scliool are drawn from the pro¬ 
fessors and administraitors, and from out¬ 
side these groups. 

The discussion may well conclude w^ith 
the remarks from a speech by the first 
director of the School on the occasion of 
the first commencement: 

The School must be a great School, the great 
Scliool, into which one will be proud to enter, 
and from which one will be glad to gradu¬ 
ate, which will form the best, the most poised, 
the most humane, the most sound of men. 
For such, tomorrow, must be the splendid 
officials of which the nation has need. 

It will have been observed that here, in 
France, as in Germany and Britain, the 
problem of the higher civil service is ap¬ 
proached in an atmosphere of dedication 
of service to the “State” which is the im¬ 
mediate incarnation of the national so¬ 
ciety. It is interesting to compare this with 
the manner in which the problem of the 
upper administrative levels is envisaged 
in the United States. 

lietme de VLcole Nalionale d'Administra- 
lion (Paris, May, 1946), p. 55. 
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The United States Civil Service 


American experience ot adniinisiration 
has been vastly different from anything 
we have so far described, for the offices of 
state and their services liavc been used— 
to an extent and for a span of time (until 
1883) unparalleled in any other country 
—as the “spoils” of the victorious political 
parties. The reasons for this have already 


they now stand. On June 30, 1947. the 
civilian employees in the executive branch 
in the continental United States numbered 
1,849,781- Of these, 1,098.568 were sub¬ 
ject to the competitive examination re- 
quirements of the Civil Service Act, 
amounting to 92 per cent of the total. 
I'his left 151,213 employees excepted from 


TABLE 27 United States: Perckntaof of Examinable 
Positions in the Civil Service, 1883 1939 


Teat 

No. oj Positions 
Subject to 
Examination 

No. oj Positions 

In the Civil 
Service 

Percentage of 
Positions 
Examinable 

1883 

*3.780 

131,208 

10.5 

1888 

29.^50 

•59,356 

18.6 

1893 

45.821 

i8o,o(K> 

25-45 

>899 

94.893 

208,000 

45-62 

1903 

*.'> 4.*^3 

30 I,CXK> 

5>>9 

1909 

222,278 

370,000 

60.08 

* 9*3 

292,460 

435.000 

67.23 

* 9*8 

59 a. 96 « 

917,760 

64.6 

*924 

4 > 5..')93 

554,986 

74.8 

1928 

43 <. 7<>3 

568,715 

74-9 

1930 

587,665 

608,915 

67.7 

*939 

622,832 

920,310 

67.67 


been given in part, and will be treated 
again presently. The remarkable and 
laudable prepress since 1883 is shown in 
Table 27.1 

Before entering upon the discussion, it 
is convenient to present the significant 
statistics of the United States civil service as 


1 Figures from 1883-1924 from Annual Report, 
U. S. Civil Service Commission, 1925, Vol. 
VIII. Figures for 1928, 1930, and 1939 from 
the Annual Reports of these years. 


competitive requirements—a grave excep¬ 
tion, yet in proportion to the total smaller 
by far than at any time in the history of 
the Republic. 

As can be seen from the figures, the 
mighty days of spoils have passed away, 
and Europeans who still have “spoils” in 
their minds when they speak of the 
United States must modify their images 
very seriously. The largest amount of 
“spoils” are in the state and municipal 
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services: the federal government has 
cleaned itself. 

THE PERENNIAL PSYCHOI.OGY OF SPOILS 

How did the federal government become 
sullied and what were the stages in its 
purification? Those in power in the state, 
whatever its form (monarchy, oligarchy, 
dictatorship, or democracy), are always 
likely to abuse their power to make ap¬ 
pointments to public office. They arc, at 
any rate, normally more likely to do this 
than to subject themselves to the prohibi¬ 
tions and difficulties required by atten¬ 
tion to the public well-being. I'he public 
well-being is impersonal and intangible, 
it is comprehensive and remote, while the 
satisfactions to be obtained by following 
personal caprice in appointments are im¬ 
mediate and vivid. When one’s own good 
is the first consideration—as, for example, 
in business—the conditions for the ap¬ 
pointment of those best qualified to pro¬ 
duce what is required arc present, and in 
the long run, if bankruptcy is to be 
avoided, they prevail. But the results of 
public service are often impalpable, dis^ 
tant from the vicinity of the maker of 
appointments, and it still takes a great 
deal to ruin a whole nation by wasteful 
organization and extravagant payments 
to inefficient servants. Hence it is not a 
matter for surprise that a “spoils’* system 
should have grown up in the United 
States: the amazing thing is that a democ¬ 
racy spreading over an area thirty-two 
times the size of England should ever 
have limited that system and controlled 
its own worst impulses in order to estab¬ 
lish a system of appointment by merit! As 
Montestjuieu has said, a democracy has 
peculiar need of virtue, for when, in other 
regimes, inefficiency is observed, there is 
the refuge of democracy, but if the people 
themselves lack virtue, where shall one 
turn? Yet a democracy is peculiarly liable 
to demoralize its adminisitration; for its 
basic tenet is the equal worth of all men, 
while its fundamental machinery is a 
party system. The former causes all to de¬ 
mand a place, the latter must be stoked 
into continuous service by the provision 


of concrete satisfactions, money pay¬ 
ments, honors, or public office. 

We do not wish to describe in detail 
the progress by which the federal service 
of the United Stales proceeded from 
“spoils’* to proficiency. Suffice it to say 
that the system of spoils began on a minor 
scale and apologetically with Washing¬ 
ton, Jefferson, and Adams, became a tor¬ 
rent in 1829 when Jackson came into 
office, and from that time until 1883 
swept through all the offices of govern¬ 
ment wdthoiit legal let or hindrance, and 
most usually without moral inhibitions. 
From the Pendleton Act of 1883, when 
the Civil Service Commission was estab¬ 
lished, civil service positions w'cre succes¬ 
sively “classified” and subjected to ob¬ 
jective rules of appointmeiiit, and the 
“spoils” system was steadily connacted 
The questions wdiith interest us aie: (1) 
w'hat were the discernible motives of the 
“spoils” system; (2) wliat were its effects, 
its machinery, and the obstacle* and im¬ 
pulses to reform. 

Motives of the Spoils System, (1) Spon¬ 
taneous friendliness, conviviality, and 
generosity produced and produce spoils. 
We have to steel ourselves against such 
impulses to confer benefits ufK>n our elec¬ 
tive affinities, those who please by their 
manner, but especially upon our relatives. 
The lust of prestige, the feeling of power 
and virtue which nepotism produces, are 
very seductive, and compared with these 
things, the chances of being applauded for 
services to the Republic, especially in a 
party system of government, are faint. 
Moreover, it is easier to give away what 
belongs to the unseen public than what 
belongs to yourself. Vicarious generosity 
is one of the plagues of the world.* 

(a) A more powerful motive in a de¬ 
mocracy is the maintenance of one’s own 
view of the constitution, the laws, and 


2 C. R. Fish, The Civil Service and Patronage 
(Harvard, 1904) p. 59: “In 1821 John Quincy 
Adams said that onc-half of the members ol 
Congress were seeking office, and that the 
other half wanted something for their rela¬ 
tives." CL L. D. White, The Federalists 
(New York, 1948) for this period. 
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their proper application.^ It is argued 
that none will know this so well as one’s 
own political nominees, and none will be 
so zealous as they. Hence an impulse to 
proscribe all opponents or neutrals and 
to appoint only indubitable friends. It is 
not relevant that opponents arc teclini- 
cally efficient: that is an aigumcnt in favor 
of their proscription.^ Better an incom¬ 
petent supporter than a competent en¬ 
emy. As a Massachusetts Republican 
clergyman preached in 1811, “But if ye 
will not drive out the inhabitants of the 
land from before you, then it shall come 
to pass that those that ye let remain of 
them shall be pricks in your eyes and 
thorns in your sides, and shall tear you 
in the land where ye shall dwell.” ® 

(3) In a democracy, based as it is on 
party organization, the need for some 
commodify with which to induce and re¬ 
pay electoral services is great, and the 
greater it is, the larger the number of elec¬ 
tive offices. In the United States this mo¬ 
tive to create and use “spoils” was ex¬ 
ceedingly strong, especially from the 
1820’s onward through the joint effects of 
the rising tide of democracy and the in- 

3 Cf. Jefferson (cited in Fish, op. cit., p, 35): 
"If the will of the nation, manifested by 
these various elections, calls for an administra¬ 
tion of Government according with the opin¬ 
ions of those elected . . . [ I'jhis [removal of 
and replacement of officials] is a painful office; 
but it is made my duty and 1 must meet it as 
such. I proceed in the operation with delibera¬ 
tion and inquiry, that it may injure the best 
men least, and effect the purposes of justice 
and public utility with the least private dis¬ 
tress; that it may be thrown, as much as 
possilile, on delinquency, on oppression, on 
intolerance, on ante-revoliitionury adherence 
to our enemies. . . It would have been to me 
a circumstance of great relief, had I found a 
moderate participation of office in the hands 
of the majority. I would gladly have left to 
time and accident to raise them to their just 
share. But their total exclusion calls for 
piompter corrections. I shall consult the pro¬ 
cedure; but that done, return with joy to that 
state of things, when the only questions con¬ 
cerning a candidate shall be. Is he honest? 
Is he capable? Is he faithful to the Constitu¬ 
tion?" 

« Lincoln used the "spoils" .system to build 
up the Republican party. Cf. Fish. op. cit., 
p. 170 ff. 

» Cf. Fish, op. cit., p. 97. 


creasing area of settled government.® This 
was the main cause of “spoils.” 

(4) The theory of "the rotation of of¬ 
fice”—that office should not be held for 
long periods by the same incumbents and 
that everyone should have a cliance of 
office—^was put forward and practiced 
from a variety of motives. It was a means 
of stopping government from becoming a 
caste alien to the people,^ a means of 
maintaining the responsibilty of officials 
to the people.® and in a democracy, based 
on the idea of the freedom and equality 
of citizens, it was claimed that all should 
have an opportunity.® 

(5) As soon as one party began to pro¬ 
scribe enemies, the other party was 
obliged to do so; and the question then 
became, who would stop first? When that 
received no answer, the question became, 
could enough members of both parties 
stop at the same time, and how could 
they be induced to do so? 

Not until 1883 was this question really 
answered, although the reform movement 
had begun over a decade before; and it 
was answered by a few politicians of ab¬ 
normal decency with the help of the Na¬ 
tional League for Civil Service Reform. 
But first, of the effects of the “spoils sys¬ 
tem.” 

Effects of the System. An enormous 
number of offices—most, in fact—fell into 
the hands of the politicians. Every four 
years a large clearance was effected, and 
during each Presidential term other vio¬ 
lent changes occurred. Sheer inefficiency 
was the first result; an increase in public 
costs the .second; the creation of a class 
of officeseekers the third; fiolitical corruj> 
tion the fourth; a standing battle be- 

«Marcy’s speech and cf. Fish, op. cit., p. 156; 
for the contemporary prevalence of the idea 
see Better Government Personnel (New York, 
* 93 f>)- 

^ Ellbridge Gerry:^Rotation "keeps the mind 
of man in equilibrio, and teaches him the feel¬ 
ings of the governed, and better qualifies him 
to govern in turn." (Fish, op. cit., p. 81.) 

« Ibid.: "a check to the overbearing insolence 
of office.” 

0 Jackson's me.ssage. 

i®Cf. Henry Clay (1829): "Incumbents, feel¬ 
ing the instability of their situation, and know¬ 
ing their liability to periodic removals, at 
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jwecn lIk* President and the Senate for 
lilt- (ontrol of appointments and removals 
a fifth: and a terrific: waste of time and 
JafxM on the part of the President and 
heads of deparinients, coupled with the 
real pain of refus:d of applications for 
office, the sixiih. Never had a state been so 
debauched. Officials were chosen through 
the loosely jointed machinery of Con¬ 
gressmen and the local party "bcjsses/* 
Moreover, the parties preyed upon the 
officeholders’ salaries, by "assessing” them 
at so much per ceni for contributions to 
campaign funds, and this again caused a 
coil liter pressure for higher salaries, so that 
indirectly the parties were paid by the 
state. Piiially, the political appointees 
were obliged to be politicians all the time 
U) secure their future reinstatement. 
Worse still, politics and administration 
fell into public contempt. 

Machinery of the Spoils System. How 
could the state continue to exist without 
governmental downfall? Even in a 
"spoils" systcmi some good officers are 
chosen: and even in a "spoils" system 
there is not a clean sweep at every party 
change, since the newly elected executive 
has regard to his public prestige and has 
a modicum of regard for the public good, 
and once elected is independent for four 
years. There were Presidents who stood 
out against the removal of capable offi¬ 
cials. Further, a long spell of office by the 
same party mitigated the revolutions in 
the service. Then it takes a great force to 
damage public administration very badly 
and very obviously. Finally, not until the 
1870’s and i88o*s did the pressure of a 
complex, technical, and expectant civiliza¬ 
tion cause the federal authority to become 
active on a large scale reejuiring urgently 
a body of permanent and specially skilled 
officials. 

Through what instrumentalities had the 
"spoils system" worked?—of course, 

short terms, witfiout any regard to the manner 
ill which they have executed their tru.st, will 
be disposed to make the most of their uncer¬ 
tain offices while they have them, and hence 
we may expect immeiliate cases of fraud, 
predation and corruption.*' 


through the powers of appointment and 
removal. The constitution says that^i 

[the President] .vliall nominate, and hy and 
with the advice and consent of the Senate, 
shall appoint amljas.sadors, other public Min¬ 
isters and consuls, juilgcs of the Supreme 
Court, and all other officers of the United 
States, whose appointments arc not herein 
otherwise provided for. and which shall be 
established hy law: but the Congress may by 
law vest the appointment of such inferior 
officers, as they think proper, in the President 
alone, in the courts of law, or iu the heads 
of departments. 

As to the power of removal, as wc have 
shown, it is 'disputed wdieihcr it is an 
unlimited and illimitable power of the 
executive, or whether the Senate must be 
consulted, and whether Congress, having 
established an office and settled its tenure, 
thereby limits the Presidential power of 
removal. 

What of the evolution of these powers? 
(1) "Ambassadors, other public ministers 
and consuls, judges of the Supreme 
Court" and all other officers—not "in¬ 
ferior" officers that is, at least heads of 
dcpariinenlh—were left to the tender mer¬ 
cies of the }K)liticians, that is, the Pres¬ 
ident and the Senate. The history of these 
officers is the history of political appoint¬ 
ments—some justifiable, others not. (2) 
Over the rest of the "officers" Congress 
may exercise power, and it may operate 
by giving authority to the President, with 
the advice and consent of the Senate, the 
President alone, the heads of depart¬ 
ments, and the courts of law. On this 
basis Congress had committed the bulk 
of the high administrative and technical 
offices to the mercies of the President and 
the Senate.^ 2 h committed to the same 
system the postmasters, the collectors of 
customs and internal revenues, registrars 
and receivers at land offices, district attor¬ 
neys and marshals, officers of the Army 
and the Navy, and officials of the public 
health service and coast and geodetic sur¬ 
vey—this is the bulk of contemporary 

Article II, Sect. 2. para. 2. 

Cf. Lewis Mayers, The Federal Sendee (New 
York, 1922), p. 33. 
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spoils. It vested some power in heads of 
departments, and these, too, are liable to 
patronage, where Congress has not stated 
the mode of the appointment—which it 
has the perfect right to do.i^ Finally, after 
long years of administrative demoraliza¬ 
tion and with intense reluctance, Con¬ 
gress established an agency, the Civil Ser¬ 
vice Commission, with power to recruit, 
by merit, the officials which the President 
had the discretion to classify by executive 
order. This has given rise to the “merit** 
system for over 90 per cent of the whole 
of the federal service. 

Obstacles to Reform. An intense strug¬ 
gle was needed to create the merit system, 
and the issue was complic'ated by these 
causes. First, the Congress was anxious to 
keep power out of the hands of the Pres¬ 
ident and the heads of depariinents. To 
leave appointments solely to them was to 
give the executive the power to overcome 
the separation of powers (which was a 
dogma) by the use of pa iron age. Hence 
the chief preoccupation of Congress was 
rather to limit the removal pxiwer of the 
President than to increase his appointing 
power. 

Next, by an unfortunate faith in the 
short tenure of offices, laws were passed 
establishing four-year terms of office for 
many official posts. This, the instrument 
of the theon^ of “rotation of office,** was 
an application to administrative office, of 
measures properly taken, to secure the 
dependence of responsible assemblies 
upon the people. By a series of laws of 
1820, 1851, 1872, and 1894, tens of thou¬ 
sands of officials in the customs, land, 
postal, and immigration services were 
made appointable for four-year terms. All 
these officers had to seek reappointment, 
and face the possibility of not being re¬ 
appointed, every four years. In these cir¬ 
cumstances. even where the Civil Service 
Commission examined the officers (as in 
the case of the postmasters), the examina¬ 
tion could rarely provide good officials 
owing to the insecurity of the situation. 
The four-year term was an encourage¬ 
ment to political favoritism. All classified 

i«Cf. U. S. V. Perkins (1886). 116, IJ. S. 483. 


offices and many others established by 
statute are permanent. 

TOWARD A SPOirS-FREE CIVIL SERVICE 

(^o^fPARED with 1880 and the previous 
hundred years, a remarkable purification 
has taken place. Why and how? 

Impulses to Reform. It seems that the 
excejjtional irregularities in the Civil War 
perifid, due to the extension of govern¬ 
ment activity, had awakened attention to 
the problem. But the example of Englaml 
in the preceding decade began to have its 
full force upon travelers and upon cer¬ 
tain parliamentarians, like Thomas Allen 
Jenckes, Carl Schurz, George William 
Cmrtis, who were much above tlic average 
of their colleagues. 

By 1872 civil service refonn had foned 
its way into the party platforms, and in 
1870, Hayes, the Republican candidate 
for President, and the favorite of the re¬ 
formers, was elected President. His elec¬ 
tion w'as followed by the apjmintment of 
Carl Schurz as Secretary of the Inierior, 
and the commissioning of Norman B. 
Eaton (afterw’ard first Civil Scr\'icc C>)m- 
missioner) to write a hi.Mory of the civil- 
service reform movement in Great Brit¬ 
ain. The “political assessment*’ system 
came to be detested by officeholders and 
people and was the source of constant re¬ 
crimination between the political parties, 
thus .spreading the knowledge of abuses 
among the electorate. In 1876 Congress 
passed an act prohibiting ih^ making or 
the payment of assessments among all 
servants or employees not appointed by 
the President and Senate. This and the 
executive order implementing it were lit¬ 
tle heeded. A Senate investigation com¬ 
mittee of 1879showed (a) that the 
assessments were raised on a regular sys¬ 
tem, “follow-up” letters being sent to 
defaulters, and (h) thq^ the President had 
approved the circular asking for contribu- 
tion.s. The practice of assessments con¬ 
tinued in the election of 1882.^'"* In 18S1 

Report, 46th Congress. 1st and 2ncl session. 
No. 427, p. 2. 

i 5 F..g., T homas, Return of the Democratic 
Party to Power in 1884, p. 85. 

He says: “Great political battles cannot he 
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the National League for Civil Service Re- 
//j//n hud been estuhlishvd; :ind in sev- 
cruJ states swall associations were already 
at work. A case was fought in the courts, 
which held that the law against “assess^ 
went” was constitutional, and that the 
offender, the New York State Republican 
committee chairman, was guilty. At about 
the same time fraudulent arrangements 
were made by the second Assistant Post- 
niaster-Gencral and various subordinates 
to increase the number of certain special 
postal services and increase the pay for 
existent ones—profits to be shared. 7 'he 
propaganda of the reformer frightened 
the parties into inclusion of reform on 
their platforms. The evils had been fully 
exposed in the House Committee’s report 
of 1868.1® 

An attempt at improvement had al¬ 
ready been made in 1871. A Congressional 
statute had authorized the President to 
prescribe such regulations for admission 
in the service “as may best promote the 
efficiency thereof,” and ascertain the fit¬ 
ness of each candidate in respect to age, 
health, character, knowledge, and ability 
“for the branch of the service into which 
he seeks to enter,” and for this purpose to 
“employ suitable persons to conduct such 
inquiries.” The President also obtained 
power thereby to regulate the conduct of 
persons appointed to the civil service. 
However, Congress, having given the 
President this power, failed to provide 
money for its execution. The result was 
the concentration of the reformers upon 
a new and more comprehensive statute. 
Neither party wished to spoil its chances 
for the Presidential election of 1884: the 
Democrats were in sight of power, the 
Republicans were within an ace of losing 

won in this way. This committee cannot hope 
to succeed in the pending struggle, if those 
most directly benefited by success are unwill¬ 
ing or neglect to aid in a substantial manner. 
We are on the skirmish line of 18H4 . . . un¬ 
less you think that our grand old party ought 
not to succeed help it now.. . It is hoped that 
by return mail you will send a voluntary con¬ 
tribution equal to 2 per cent, of your an¬ 
nual compensation, as a substantial proof of 
your earnest desire for the success of the 
Republican party this fall . . 

»^oCf. 40th Congress, and session, ii. No. 47. 


it. For the few all-important votes an ini 
porianl, if unpleasant, concession had to 
be made. The reforming Congressmen, 
^‘exceedingly holy and wise/' as an oppo¬ 
nent called them, pressed. In 1883 the 
Senate, led by Pendleton of Ohio, and 
acting upon a bill drafted by Eaton (the 
historian of British civil service reform 
and the New York civil service), after a 
long and mainly scoffing debate passed 
the bill by 38 to 5, with 33 members ab¬ 
sent, while in the House 155 were in 
favor, 47 against, and 87 abstained. In 
the Senate, the majority was composed 
of 25 Republicans and 13 Democrats; in 
the House, of 102 Republicans and 49 
Democrats. In the Senate the opposition 
were Democratic votes, the absentees 
mixed; in the House opposition and ab¬ 
stainers were well mixed among the par¬ 
ties. 

The Civil Service Act, The Civil Serv¬ 
ice Act of 1883 is the legal foundation of 
the system of recruiting the officials to the 
non-Prcsidential-Senatorial positions, and 
of their various rights and duties, espe¬ 
cially political. What are its main fea¬ 
tures? 

(1) It gave the President the power to 
appoint by and with the advice and con¬ 
sent of the Senate, three persons, not 
more than two of them adherents of the 
same party, as civil service commissioners, 
to constitute the United States Civil Serv¬ 
ice Commission. They are removable by 
the President alone. 

(2) Their duty is to aid the President, 
as he may request, to prepare suitable 
rules to carry the Act into effect. These 
rules once promulgated, it is tlie duty of 

iTCf. Senate Report, 47th Congress 1st ses¬ 
sion, No. 576; Congressional Record, 4716 
Congress 2iul session, 200-67. 
i<iCf. an act to improve and regulate the 
civil service of the Lnitcd States (January 16, 
1883, 22 Stat. 403). For the law and regula¬ 
tions and executive orders relating to the 
service, .sec any annual report of the U. S. 
Civil Service Comniission (U. S. Government 
Printing Office), Appendix; and especially 
Civil Service Acts and Rules, Statutes, Execu¬ 
tive Orders and Regulations, with Notes and 
Legal Decisions, as amended from time to time 
(Superintendent of Documents). 
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all officers of the United States wherever 
the rules pertain to help them into effect. 

(3) These rules shall provide for the 
tollowing, *‘as nearly as the conditions of 
good administration will warrant." (a) 
Open competitive examinations must be 
held to test the fitness of applicants for 
the public service now classified or to be 
classified, (b) The examinations are to be 
practical in character and to relate to fit¬ 
ness to discharge the duties of the service 
into which the applicants seek to be ap¬ 
pointed. (r) The offices of each class are 
to be filled by those graded highest at 
the examinations, (d) The offices in 
Washington are to be apportioned among 
the various states and territories on the 
basis of their population, (e) A period of 
probation precedes absolute appoiat- 
ment. (f) Necessary exceptions from the 
rules are to be stated in the rules, and 
reasons to be given in the annual reports 
of the Commission, (g) I he Commission 
is to conduct the examinations, make an 
annual report to the President for trans¬ 
mission to Congress, giving, among other 
things, suggestions for the more effectual 
accomplishment of the Act. 

(4) Excluded from the effect of the Act 
are laborers and workmen and persons 
nominated for confirmation by the Sen¬ 
ate. 

To whom, now, did appointment by 
merit apply? It applied to the clerical po¬ 
sitions already "classified" by an Act of 
i 853>^^ and a list of positions similar to 
these. Then, the act provided for the 
progressive classification of other servants 
by the initiative of the President and the 
help of the heads of departments. 

The dynamic power was thus given to 
the President, and the history of "classi¬ 
fication," or additions to the service re¬ 
cruited by the Civil Service Commission, 
is since then a history of the courage and 
vacillations of the Presidents,*® the exi¬ 
gencies of party warfare and the craven 
fears of Congressmen, and the uninter¬ 
rupted toil of the various Civil Service 
Reform Leagues. 

i®Cf. Mayer, op, cit., pp. 41 and 47. 

20 W. D. Foulke, Fighting the Spoilsman (New 
York, 1919), 


This is enormous progress. Let us re¬ 
capitulate the main features of the 
American system: 

(1) Many imjKntant administrative and 
technical ]X)sts are still subject to politi¬ 
cal patronage. 

(2) There are many minor positions in 
Washington and the "field" subject to 
political patronage. 

(3) Some of the first category' are ap¬ 
pointed and maintained on principles of 
efficiency; some in the second category 
(e.g.. Presidentially-appointed postmas¬ 
ters, and laborers) are examined by the 
Commission, but in thes^cases three can¬ 
didates are pr&Sehted for each nomination 
by the President, confirmable by the Sen¬ 
ate. 

(4) The great bulk of the ser\dce, pro¬ 
fessional, scientific, and clerical, is ap¬ 
pointed after open competitive examina¬ 
tion by the Civil Service Ckimmission. 
However, by the rules made by tlie Pres¬ 
ident under the Act, the Civil Service, 
"where the conditions of good adminis¬ 
tration warrant," excepts certain posi¬ 
tions from competitive examinations and 
gives instead noncompetitive examina¬ 
tions. There are exceptions possible (by 
Rule II. Section 3) from examination al¬ 
together, amounting to .several hundred 
in the central departments alone—with¬ 
out reasonable ground, having regard to 
their usual nature. There are certain ex¬ 
ceptions from civil service appointment 
by statute. There are certain exceptions 
possible by Rule II, Section 10, where 
people may be appointed without exami¬ 
nation when certain specific vacancies oc¬ 
cur. This has made possible the appoint¬ 
ments of special experts. Further, execu¬ 
tive orders make special exceptions of 
experts, but mainly of widows of former 
civil servants, "for charity," about twenty 
to thirty a year. 

The United States is not yet adequately 
strong in its higher administrative service, 
but it has other strengths: its attention to 
the theory and practice of classification; 
its experiments in tests for manipulative 
and simple executive officers; its contri¬ 
bution to the theory of "efficiency rat¬ 
ings"; its concern for postentry training; 
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and its recently announced intention to 
lUil'/c the various dcpaitiiients as recruit¬ 
ing agencies. 

Spoj/s Neatly Ended. In the fiscal year 
ending June. the federal authority 

employed in the executive civil service 
about 609,000 olficials. Oi these, 462,000 
were subject to conijK'tiiivc examination 
on all the rules of the Civil Service Com¬ 
mission.The lest, some 14 o,o<k), or 
nearly 25 per cent of the total, were ap 
p:>inted by other persons, it may be upon 
technically good rules of efficiency, it 
may be entirely out of political consider¬ 
ations. They were the oflices in tlie gift 
of the politicians from the President 
downward, by the President with confir¬ 
mation of the Senate, or by heads of de¬ 
partments, but some were subjected by 
Presidential decree to objective tests of 
merit. 

How were the 140,000 constituted? The 
largest quota, comprising perhaps 98 per 
cent, consisted of post olfice employees 
and artisans and unskilled laborers, and 
subordinate and tcin])orary custodial and 
manipulative officials. The others, or some 
3000 offices, consisted of the high directive 
and technical headships of Llic depart¬ 
ments and ancillary bureaus in Washing¬ 
ton and in the “held sei*vice.” Many of 
the 98 per cent were subject to no objec¬ 
tive tests of merit by any agency; and 
only a small proportion of the 3000 offices 
represented by the 2 per cent were any¬ 
thing but political “spoils,” and it was 
this 2 per cent which coincided with the 
English administrative grade in its high¬ 
est reaches, going down in some cases to 
what English students would define as 
the higher reaches of the executive class. 
Then, out of the 98 per cent, the post¬ 
masters of the first, second, and third 
class, numbering about 15,000. were ex¬ 
amined by the Civil Service Commission, 
which then presented three candidates for 

I his includes, of course, servants of the 
legislature and the courts. 

22 Therefore called the “classified” civil 
service. 

28 About 100,000 employees and postmasters 
of the /, 2, and 5 class and “star routes.*' 
Fourth class postmasters were put into the 
classified service many years ago. 


each post from whom the President and 
the Senate appointed one. Jn the 98 per 
cent, there were also some 2000 customs 
and revenue officers who were subject to 
no rules of appointment but were Presi¬ 
dential-Senatorial nominees. 

In the years since 1930, widespread and 
beneficial reforms have been carried out. 
In June, 1936, the numbers of federal 
civil servants had risen to some 824,259 
under the impulse of new functions to 
repair past shortcomings in social and 
economic reform and to palliate the mis¬ 
eries of depression. In that year some 60 
per cent only were subject to merit exami¬ 
nation. The President’s Committee on 
Administrative Management recom¬ 
mended the extension of full civil service 
conditions “upward, outward, and down¬ 
ward.” The President responded with the 
ordering of full civil service status for all 
postmasters in June, 1938. Then, the 
Ramspetk Act of November 20. 1940, 
gave to the President the authority to in¬ 
clude all ollices: but it directed the ex¬ 
clusion from civil service only of TVA, 
WPA, federally owned corporations, and 
as the President should decide, the posi¬ 
tions in the appointing power of Presi¬ 
dent and Senate, and the assistant United 
States district attorneys. The Executive 
Orders applying the President's powder in 
this regard (Nos. 8743, 9004, and others) 
brought into civil service practically all 
positions not then covered by it. There 
are some exceptions —they number per¬ 
haps 40,000 or 50,000; the estimate is 
difficult to make—^for offices of a religious, 
or confidential, or safety or police and 
detective kind, and some temporary kinds 
of expert assistance, all United States 
attorneys and marshals, collectors of rev¬ 
enues and customs. But broadly speaking, 
the federal service was practically a system 
removed from spoils and was applying 
objective tests of merk everywhere, ex- 

24 'I’heie are 330.325 excepted positions. OI 
these, s(x>,ooo are outside the Continental 
United States in occupied areas. Of the rest, 
large groups like the 1 *VA., the FBI., and the 
Foreign Service have their owm merit system. 
'I'hosc who are still patronage may be judged 
from the lists on pp. 43-55 U. S. Civil 

Service Commission, Annual Report (1947). 
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cept in the highest "policy-determining” 
or political secretaryships and assistant 
secretaryships. I’he federal service rose to 
a size of 3,000,000 during the war, when, 
of course, the posts were special war ap¬ 
pointments and did not confer civil serv¬ 
ice status. The tide recedes: and it is ex¬ 
pected that the federal service will regu¬ 
larly employ some 1,500,000 to 2,000,000 
employees. All of these with the excep¬ 
tion of top political positions have come 
under civil service tests, though the Sen¬ 
ate still has a hand in the appointment 
of first-, second-, and third-class postmas¬ 
ters, numbering some 15,000. because the 
Senators help to nominate for the exami¬ 
nation. 

The attainment of almost full civil 
service, sixty years alter the passage of the 
Pendleton Act, may not seem a remark¬ 
able feat in the complete span of a man*s 
life. However, the achievement must be 
measured against all the gr'm and insidi¬ 
ous opposition to it by politicians of all 
parties. The nastiest type of public men 
have set their hands again and again to 
prevent or mitigate or ruin the civil 
service system. T he reform has been ac¬ 
complished in the midst of a great in¬ 
dustrial revolution, and convulsions of 
the public conscience. It cannot even be 
said that the battle is w'on forever since 
attacks continue, and one or the other 
party may one day debauch the service 
again for the sake of its electoral benefit. 

XHE CONTEMPORARY SITUATION IN THE 
HIGHER CIVIL SERVICE 

In the United States, then, at the present 
time, most technical posts, but not all, are 
filled by tho.se who have been selected by 
the Civil Service Commission. Many of 
the civil servamts’ posts equivalent to the 
British or European officials at the very 
top, and between the minister down¬ 
wards to the executive class in the non¬ 
technical and merely administrative posts 
are political appointments. But this does 
not connote the entire absence of civil 
servants equivalent to the English, 
French, and German administrative 
grades appointed by merit. Only, the 


Americans have classified their servants 
in more technical terms and prescribe 
technical examinations for them. Below 
the rank of bureau chief, which is head¬ 
ship of a principal branch of a depart¬ 
ment, come the clerks of various ranks, 
and these are appointed by merit down 
as far as the unskilled laborer positions, 
an occupation exempted from the nor¬ 
mal civil service tests but not from 
special tests which have in fact been estab¬ 
lished. 

Absence of Satisfactory Top Manage- 
ment. Yet almost all offices down to and 
including some of the bureau chiefs are 
political appointments. (*rhe Hoover 
Commission Report on "Departmental 
Management," page 9, shows that 32 out 
of 73 bureau chiefs are .still not under 
civil service.) What is this political stra¬ 
tum? It includes the heads of depart¬ 
ments or secretaries who are cabinet 
ministers, and properly, as in Europe, 
political appointments. Then, according 
to European practice, there would be a 
political undersecretary. In ihe United 
States instead there are occasional politi¬ 
cal undersecretaries, but always one or 
more political assistant secretaries for each 
department. 

Next, dc^wnwaids after the politicians, 
we should expect to find, as in British or 
German practice, the Permanent Secre¬ 
tary, a professional appointment by pro¬ 
motion after long service, at the head of 
a large staff of professional c’v'l servants 
going down through all ranks in the capi¬ 
tal and the provinces to the industrial 
»taff.s. But not .so in the United States. In 
the first place, there is no counterpart to 
the Permanent Secretary and his immedi¬ 
ate deputy with authciiity over a whole 
department. The next officers below' the 
little group of political appointees are 
chiefs of various bureaus either independ¬ 
ent of the departments (as the Govern¬ 
ment Printing Office) or subdivisions, 
rather independent, of the department. 
T'hcse are diiected not by a Permanent 
Secretary, with a staff of assistant secre¬ 
taries and principals as in England, but 
by the political assistant secretaries above, 
and then by the bureau chiefs. In other 
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wonfs, there is no career officer who links 
together ;ind directs all the bureau chiefs 
in a whole department. Where the Brit¬ 
ish have a well-forged career link between 
the civil service levels from tlie highest 
point downwards and the politicians at 
the pinnacle of authority, the United 
States administration has only a political 
hiatus or a meddler and some assistant 
meddlers. 

Five factors obstruct America’s way to 
the provision of satisfactory top manage¬ 
ment in her administration, (i) The first 
is an undue attachment to “technical'* 
tests—a product still of a society and 
economy in the making and on the make. 
I'he Civil Service Act of 1883 is still the 
authority for “technicar* tests. It must 
be remembered, also, that recruitment is 
not truly competitive: it is qualifying, 
and those that get the qualifying marks 
are held on the r(.*gister for a length of 
time until a job turns up. Also, the “rule 
of three" prevailed: that is, the Civil 
Service Commission certifies three success¬ 
ful candidates for each post to the head 
of the department, from which he chooses 
one. The severity is lacking. (2) Politi¬ 
cians do not trust any top administrators 
but their own party friends—at least, as 
yet, not enough for long enough, (g) 
'There prevails a partly genuine, partly 
propaganda idea that an administrative 
class is a social “class"—^which is non¬ 
sense. (4) It is said that Congressmen like 
to make contact directly with bureau 
chiefs in immediate charge of operations, 
and not go downwards through one top 
administrative chief. (5) The creed still 
conspicuously ferments that anyone from 
anywhere can do anything, or should be 
allowed to try. 

Political Chiefs and the Administrative 
Chasm. Accordingly, in the American 
administrative departments, the political 
secretaries and assistant secretaries occupy 
the place but hardly perform the func¬ 
tions of the Permanent (that is, the ca¬ 
reer) Secretary and his immediate career 
assistants in the British system. The 
American system is maintained by a num¬ 
ber of arguments: some sound, others spe¬ 
cious. It is sound to have political chiefs 


appointablc and removable by the victori¬ 
ous party in the election: that is proper 
democracy. It is sound, though rather ex¬ 
pensive, to have many assistant secretar¬ 
ies. It is not sound to give to those assist¬ 
ant secretaries the responsibilities that are 
administrative at the same time as they 
hold those that are policy-determining 
and politically punishable. For the road 
to the latter positions is not the road to 
administrative competence. If the assist¬ 
ant secretaries must be appointed, it is 
unsound not to appoint additional men 
to act as permanent career departmental 
chiefs in whom all the operative author¬ 
ity and work of the department shall fo¬ 
cus. From these permanent departmental 
chiefs, upward, and suitably advised by 
the bureau chiefs, there should ascend de¬ 
partmental advice on policy and day-by- 
day law-fulfillment reports to the political 
chiefs above. The unfortunate crux of 
American administrative difficulties lies 
in the unfilled chasm between the political 
chiefs and the bureau chiefs, and with it 
the fact that the President “needs help" 
which the system still does not provide, 
and never can until the day of drastic 
remedies. 

1 compute that at the top of the United 
States civil service there are some 9000 
professional and scientific and 7000 cleri¬ 
cal. administrative, and fiscal posts above 
the salary of $7000. This is 16,000—per¬ 
haps a few more should be added to the 
top administrative group, organized as 
such; it is disintegrated. (The Hoover 
Commission, in “Departmental Manage¬ 
ment," page 60, making a different com¬ 
putation of “top management staff,'* 
totals 16,000 also!) A magistral pioneer 
study by Professors Arthur Macmahon 
and John D. Millett has revealed to us 
the true state of the national administra¬ 
tion at its top levels.^*^ 

Vigor and freshness of mind have been 
extolled by many as the contribution 
which the political group of assistant sec¬ 
retaries may be expected to bring to the 
conduct of administration. What, in fact, 

A. W. Macmahon and J. D. Millett, Fed¬ 
eral Administrators (New York, 1959). 
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do they bring? They are appointed on 
practically pure political (that is. cam¬ 
paign) considerations, nominated by the 
President, to be coniinned by the Senate. 
They are sometimes appointed before the 
secretary, the head of the department, is 
himself appointed, so that he comes into 
office, not quite knoiving what his policy 
is yet to be, to find a damnosa hereditas, 
infantile in novelty, already on his door¬ 
step. No party principle or platform 
unites all the assistants; none the secre¬ 
taries: none the secreitaries and their 
assistants. Loyalty is to a particle of the 
platform. Hence they are all specialists as 
to loyalties and their a/bility. Depart- 
mentally, seiTctaries and assistants have 
often been at terrible odds with each 
other as regards policy, ability, and per¬ 
sonality. Their typical periods of office 
are two, or three, or four years: scant 
time, indeed, to master their departmen¬ 
tal responsibilities or to understand their 
authority or to acquaint themselves with 
talent or to design instruments of cooper¬ 
ation. Instead, there is a fitful feverish¬ 
ness of activity, or impassivity and feck¬ 
lessness. Such a means of appointing the 
highest directors of departmental admin¬ 
istration gives little encouragement to in¬ 
terdepartmental cooperation. A majority 
of them are lawyers; some are business¬ 
men and journalists, others teachers and 
owner-farmers; most of them have been 
to college: but what, administratively 
speaking, what merits do these unspecific 
qualifications provide? These haphaz¬ 
ardly selected men, put like cuckoos into 
the position which could be occupied by 
a group of civil service career administra¬ 
tive statesmen, rarely include career men 
—^rarely include experts in a given field 
of administration. Civil servants refuse to 
be promoted to such positions because 
they would be exchanging security for 
insecurity of tenure. 

Owing to the operation of political 
parties in the United States and the in¬ 
fluence of sectional and special pressures, 
the political chiefs are at best second-rate. 
While some are appointed at the age of 
forty to fifty, when administrative vigor 
and eagerness is likely to have given way 


to steady wisdom (if the wisdom was 
already in reserve), most of them are 
actually appointed at the age of fifty to 
sixty. Where then is the freshness of 
mind? 

Thus, they cannot give administrative 
direction and counsel as their permanent 
(and younger) British counterparts can. 
They are faded second-raters (in a com¬ 
posite picture of course). They cannot 
freslien the tone of the enormous agencies 
over which they confusedly preside, or 
assure a more virile responsibility on the 
part of the mass of their subordinates. 
As the study by Macmahon and Millett 
concludes: assistant secretaries are **idling 
cogs in the national machinery.*' 2” 

Bureau Chiefs as Administrative 
Bridges, This situation puts a tremendous 
burden for the good of the state on the 
bureau chiefs. They are hardly able to 
bear it; but they are the best that Amer¬ 
ican practice now affords as coordinators 
of other peoples' work, leaders of large 
sections of administration, links between 
their own branches and those of other 
similarly placed diiefs, and advisers up¬ 
ward on the development of the laws, reg¬ 
ulations, and policy. 

Who are they? Macmahon studied only 
62; Hoover, 7^. But there are, at a guess, 
as no one can tell exactly, perhaps 1200 
officials at bureau-chief level, whatever the 
title. Macmahon says they are “the key 
figures in national administration." Of the 
62, 27 were full civil service officials, and ^ 
appointed by special terms equivalent to 
putting them into that career-tenure cate¬ 
gory. Another 14 had been promoted from 
inside the civil service, while 4 had virtu¬ 
ally been promoted from civil service, 
state, or local administration. Thus, al¬ 
together 48 might be regarded as fully or 
practically career men. Of the 14 remain¬ 
ing, 8 had been recruited from outside, 
from work of a related nature, and 6 were 
purely political appointees. 

They are nevertheless not men of as¬ 
sured and very long service. Some of the 
posts which are unprotected are lost at a 
change in the Presidency. Most others 

Ibid., p. 302. 
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arrive at their status at about the age of 
forty-eight when retirement is not so very 
far off; while others resign to take jobs 
which may better provide for their later 
years. The jobs arc held for something 
like eight to sixteen years and over; these 
stretches of time are substantial, and are 
remarkably so compared with the tran- 
sieiit assistant seeiclaries. Men in com¬ 
parable pfwitions in the British civil serv¬ 
ice gel there by about the age of forty; 
so that they have almost always twenty 
years of the highest responsibility before 
them, though not alw’ays in the same de- 
pa riiiieni. (My comparison is with a rank 
somewhere between that of principal and 
assistant secretary in the British system— 
admittedly a difficult comparison.) 

T hese bureau chiefs are technicians or 
specialists. They are not an *‘administra- 
tive class" or “civil administrators" as 
in France since 1946. They have entered 
a department by an examination which 
required technical proficiency in the spe¬ 
cific services of a grade of a branch of a 
special department. Most of them had a 
higher education: and more than half of 
them took postgraduate studies, many of 
which were specialist. It is understood 
that the way to promotion is to a large 
degree paved with postgraduate studies. 
But u.sually, American undergraduate ed¬ 
ucation is not yet of the intellectual 
standard of British or European—there 
are fine exceptions, of course. 

Thus, as the study demonstrates; “Bu¬ 
reau chiefs arc critical links in the man¬ 
agerial chain. Their essential permanence 
is a prerequisite of command through the 
hierarchy as a whole." 27 
Proposed Reforms. What is the con¬ 
clusion? The United States lacks admin¬ 
istrative advisership or statesmanship at 
the highest level. Some bureau chiefs have 
fine gifts of general counsel, comprehen¬ 
sion, and managerial ability. But the 
bureaus are chopped pieces of what 
should be some system (I do not say “a" 
system). The pieces are too finely 
chopped. How can they be put together 
to give the President and tlie secretaries 

27 Ibid., p. 4G7. 


and the Congress the panoramic counsel 
they need? In the British system an ad¬ 
ministrative class has been the chosen 
instrument. It has some disadvantages: 
it requires that the exceptions, those who 
cannot rise to the height of responsibility 
and service, shall be left unpromoted; 
and it may suffer from the loss of the 
valuable assets that a technician with ad¬ 
ministrative gifts could contribute. But 
the only present remedy in the United 
States administration boils down to look¬ 
ing for the exceptions among the special¬ 
ists and technicians, and culling them un¬ 
tutored, or giving them tuition, in ad¬ 
ministrative responsibilities and then see¬ 
ing that they are transferred into the 
right places. If the reader will study the 
ingenious devices proposed by the au¬ 
thors of the Macmahon and Millett study 
for overcoming the infirmities in the sys¬ 
tem which they were at the most honor¬ 
able pains to reveal, it will be seen that 
the exertions are so much more consider¬ 
able than the promise of succe^ss that 
more serious changes are necessary. Some¬ 
thing like the British system is neces¬ 
sary: I do not say identical. lu basic ten¬ 
ets, I think, are unavoidable; especially 
so where state activity involves the man¬ 
agement and marshaling of the abilities 
of one and a half million civil servants, 
in a framework of political leadership in 
which the executive has an enforced sep¬ 
aration—settlement with the Congress, 
and where the two may be estranged, even 
bitterly hostile, in cunning ways, because 
a different party is the incumbent of each. 
Man and wife being estranged, perhaps 
the children might benefit if trusty house¬ 
keepers managed the home—sunder di¬ 
rection, of course. 

Apart from the internal meliorative 
suggestions of the Macmahon and Millett 
study, two ways have been proposed: (1) 
the appointment of administrative secre¬ 
taries, and (a) the gradual building up of 
a class of administrative technicians. 

(1) In some departments, though very 
few, there has been established—as a sim¬ 
ple result of intradepartmental experi¬ 
ence and initiative, and the empirical dis¬ 
covery ol someone who merited the posi- 
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tion—the jab of administrative assistant 
or administrative secretary. This position 
is close to the secretary, and provides for 
the services of general managerial and 
advisory duties. It could be universally 
installed. If it were, with a group of 
cadets to aid and follow their chief—and 
if there were a suitable avenue of entry 
into the group, with careful selection of 
the candidates whether from inside or 
outside the service, recruited in the hope 
of a regular career—it would provide the 
administrative body we think is indispen¬ 
sable to the government. 

The Hoover Commission proposed 
that, under the department chief, the 
under secretary, and one or more assist¬ 
ant secretaries, all political appointments, 
there should be generally in addition, “an 
administrative assistant secretary who 
might be appointed solely for administra¬ 
tive duties of a housekeeping and man¬ 
agement nature and who would give con¬ 
tinuity in top management. They and 
certain other officials, as in the 'Treasury 
Department, where length of tenure 
makes appointment from the career serv¬ 
ice preferable, should be appointed from 
that service.*’ *8 This is a truly ominous 
abdication! They have left policy to the 
bureau chiefs; they have assigned major 
policy where it has always been, to the 
politically appointed chief and his assist¬ 
ants; but all they want the “administra¬ 
tive assistant secretary" for is “housekeep¬ 
ing and management" duties, and con¬ 
tinuity in top management! This is a 
lamentable misunderstanding of what is 
needed: beneath the political chiefs, a 
permanent, career, brains trust, to be re¬ 
sponsible for advising on long-term policy, 
for expert policy assistance to the polit¬ 
ical chiefs, to be their friendly and sub¬ 
servient critics, as well as to see that the 
whole department is a smoothly running 
concern in its personnel, salary, disci¬ 
plinary, cooperative, research, and ful¬ 
filment and enforcement responsibilities. 
What is needed is not merely a broom but 
a brain. 

SB “General Management of the Executive 
Branch," pp. 38-39. 


(2) Something of the nature of an al¬ 
ternative has been tried since 1931. Some 
American students of administration, 
above all Professor Leonard D. White of 
the University of Chicago, had for long 
been impressed with the value of an ad¬ 
ministrative stratum which v/oiild com¬ 
prise not merely technicians and special 
experts, but men of general education, 
comprehension, and high intellectual 
ability.2» He was influential as adviser 
and later as member of the Civil Service 
fCommission. The Commission set up a 
Junior Civil Service Examiners’ Group. 
T'he intention was to provide an entry 
into administrative situations. The mini¬ 
mum educational qualification was a 
btichelor’s degree from an institution of 
recognized standing. Some 15,000 appli¬ 
cants between 19^4 and 1941 took the 
examination (itself testimony to an en¬ 
hanced interest in public service as a ca¬ 
reer); of these 7000 passed, while over 
2000 in due course found positions in 
various types of work in the federal serv¬ 
ice. Nearly 2500 more entered this group 
from other examinations. 

The examination was subsequently 
consolidated with one for junior proles- 
sional assistant, still preserving the great 
width of its general appeal in the range 
of examination options. The scope was 
narrowed, however, by the requirement of 
special wwk in economics, political sci¬ 
ence, and public administration, so tliai 
some potential candidates were deterred 
from entry. Ten years’ experience attests 
S(»me moderate success of this mode of 
recruitment, as a few of the ablest of the 
rising civil servants come from this soun e. 
After World War II, the experiment con¬ 
tinues; junior administrative technician, 
is, characteristically in the American 
scene, the title of the posts. 

Yet how far from answering the real 
problem this innovation is may be seen 
from a consideration of (a) the posts that 
fall within the title of junior professional 
assistant, and (b) the qualifications, (a) 
I'he examination recruits administrative 

Cf. his Government Career Service (Chicago, 
1936). 
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aichcolo^isis. asironomers, 
b:iCicrioI<)ffists, chemists, economists, en- 
/fmec'K, geographers, legal assistants, li¬ 
brarians, mathematicians, metallurgists, 

puicni exiiinincrs, physicists. ps}chol(> 
foists, social science analysts, anti statisti¬ 
cians. Already, then, the importance of 
the reft^rm must be reduced to the adniin- 
istrative technicians, eamomists, sodal 
science analysts and statisticians—for 
these are tlie only groups in the list who 
are more especially fitted by education 
and purpose than the rest, who are chiefly 
the prodiif’Ls of education in the natural 
sciences. The economists and the statisti¬ 
cians must be regarded also with some 
doubt, because their education is nor¬ 
mally extremely narrow and specialized, 
even if it goes deep. It must be remem¬ 
bered that we exclude from the discussion 
natural ability to administer: for that is a 
factor common to ali civil services and 
methods of recruitment, w'hile we are here 
trying to isolate the effect of recruitment 
and educational requirements. 

(fj) When, again, we turn to the quali¬ 
fications for entrance, we note two factors 
markedly different from those of Britain 
and France and from the classic system 
of Germany to 19553. First, entrance is 
{Xissible between the ages of 18 to 35; 
much younger and very much older than 
in the other serWees. The problem of re¬ 
cruiting at too advanced an age has al¬ 
ready been ventilated.®® Second, the pre¬ 
requisite for entrance to the position of 
junior administrative technician is either 
a full four-year course at a college or uni¬ 
versity leading to a bachelor’s degree with 
at least 24 semester hours in public ad¬ 
ministration, business administration, po¬ 
litical science, or industrial management 
or industrial engineering, with credit also 
for statistics, accounting, economics, psy¬ 
chology, and sociology to a certain limit— 
or at least three years of progressively re¬ 
sponsible experience in general office 
work, one year of which must have been 
in administrative duties of the kind of 
work described for these recruits —or a 
combination of experience and education 


at the rate of one academic year of edu 
cation for nine months of experience 
What then is the description of the work? 
This :« 

Administrative Technicians will perform or 
assist in performing responsible work in one 
or more specialized fields of administration. 
The duties include assisting in organizational 
and procedural studies; preparing and re¬ 
viewing budget estimates; doing recruitment, 
placement, position classification, and re¬ 
lated personnel work: and performing other 
administrative duties. 

When this is compared with the de¬ 
scriptions of the work of the higher civil 
service classes in Britain, France and pre- 
1933 Germany, the paltry, inadequate na¬ 
ture of American administrative reform 
along this particular road becomes all too 
plain. 

The Problem Not Answered. The prob¬ 
lem of inadequacy in the higher civil 
service is not solved, for two reasons. 

(1) In the first place, no recognition has 
yet been given to the principle of an 
administrative class or administrative 
“brains trust.” As yet it is not accepted 
that a career of administrator should be 
set up, devoted to administration, in the 
sense given to that word in the higher 
civil services of Britain and France.®* The 
classification of the federal service pro¬ 
vides no place for such a career, leading 
up to administrative assistant or secre¬ 
tary—as suggested by reformers but not 
yet installed. Most of those recruited by 
the examination just described have not 
undertaken the general work of adminis¬ 
tration—^which means, in our context, the 
highest tasks of advice of ends and means 
in policy—but specialist services in per¬ 
sonnel work, financial controls emanating 
from the Bureau of the Budget, and tech¬ 
nical supervision and assistance in admin¬ 
istrative organization and methods. The 
function of thought, comprehensive and 
synoptic, supplied by a widespread career 
group—-tfioug/it covering grand sections 
of the whole administrative apparatus, 

«iCf. Announcement No. 75, October, 1947, 
U. S. Civil Service Commission. 

32 See especially pp. 786 and 822 above. 
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and sweeping its gaze over the whole of 
the Government from a lofty plane, un¬ 
encumbered by administrative and cleri¬ 
cal triviality—is lacking. 

(*) The examinations show triviality 
also-—no width, no philosophic wrestling 
—they are back into the routine of their 
subjects.®® As a very enlightened exami¬ 
nee in this same entrance examination 
has said: 

It must be recorded, however, that the ex¬ 
amination does not reflect the outlook of those 
who hold with Felix Frankfurter that our 
institutions of higher learning must be train¬ 
ing schools for public service, not through 
utilitarian courses, but by the whole sweep 
of their culture and discipline. 

One of the merits of British and French 
civil service recruitment is the very close 
correspondence between the educational 
system and the public service. This is 
made possible, fruitfully, by the coher¬ 
ence of the educational system, the conse¬ 
quence partly of a long history of culture 
and partly of the relative smallness of 
the territory served. But a deeper cause 
emerges as we reflect on these truths: 
both public services and educational sys¬ 
tems are suffused with a like sense of 
standards of social conscience and mind. 
The United States is too young and 
otherwise busy as yet to have developed 
tiiese. The time is fast approaching when 
America will have become a society, which 
is an aggregation of human beings living 
in each other’s company on the basis of 
spiritual principle. As it is, the civil serv¬ 
ice tends to be merely one other kind of 
job. 

In spite of much thought and many in¬ 
quiries and reports every other year, and 
in spite of many audible claims that the 
daylight was about to break, in spite of 
millions of dollars spent in research on 
the subject by the learned foundations, 

88 Cf. Princeton bicentennial volume, J. Mc-» 
Lean (ed.). Universities and the Public Service 
(1949); cf. sample papers, obtainable from the 
British and United States Civil Service Com¬ 
mission. Cf. also V. B. Zimmerman and Dweight 
Waldo, ‘*A Worm’s Eye-View,” Public Admin¬ 
istration Review, Winter, 1942. 

^Ibid. 


the Hoover Commission could not but 
reveal great disappointment with the 
state of the public services. “Personnel 
Management,’’ its chief contribution to 
the problems says,®® “Not enough time 
and effort are being spent on recruiting 
our best young men and women for 
junior professional, scientific, technical, 
and administrative posts.’’ It observes®® 
that, of some two million persons in the 
federal service, no less than a half a mil¬ 
lion persons a year must be recruited “to 
fill vacancies caused by turn-over,” ad¬ 
mittedly “an indication of the existence 
of low morale.” Yet most of the Commis¬ 
sion’s report is concerned with salaries 
and minor personnel practices and gadg¬ 
ets. Only Professor J. K. Pollock, who 
entered his own report ®t exhibits the 
glimmer of an insight into the problem 
of getting and properly placing in im¬ 
portant policy positions "superior native 
talent.” 

In the light of this mole’s-eye view of 
what service the Republic needs, it makes 
one almost grudge to acknowledge the 
possibility of the wisdom of the Commis 
sion’s recommendation, that, under the 
authority of the Civil Service Commis¬ 
sion, each department should assume re¬ 
sponsibility for developing its own re¬ 
cruitment program, in order to meet its 
own special requirements. But, even that 
seems to re-enthronc the special expert, 
and to threaten the recruitment of de¬ 
partmental hierarchies, who, at the 
brains-trust level, will find cooperation 
difficult, since they will have remained 
in their own departments for many years 
after having come in with .special talents 
for and special loyalties to it rather than 
to the federal service as a whole. It is an¬ 
other step away from coordination and 
a single career sersdee with all the possi¬ 
bilities of cross-fertilization by tran.sfer$, 
within a single service framework and 
devotion. Patriots must be sick at heart 
to realize that almo.st all that has come 
out of the Commission, at much cost, and 
with so many years of administrative 

35 Page 3. 

30 Page 5. 

3T Page 47 ff. 
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studies behind it, is in Professor Pollock's 
words, "a report inclined to envisage the 
problem of building a career system en¬ 
tirely in terms of higher pay, promotions, 
and transfers." 

Postentry Training, The theoi7 that 
training after entry into the public serv¬ 
ice was necessary to ensure the full de¬ 
velopment of the latent talents of each 
entrant, and to supplement a program 
of promotions based on the discovery of 
a gift for administration, is an especially 
American idea: more contributions have 
been made to this subject in the United 
States than in any other country. Indeed, 
the British innovations of the postwar 
era are very much the direct adoption of 
American ideas. 

Several American departments at the 
federal level have for a long time insti¬ 
tuted public administration courses of 
wide scope for their officials and for others 
that like to attend. The school in the 
Department of Agriculture is especially 
well known. On June 24, 1958, an execu¬ 
tive order requir^ the Civil Service Com¬ 
mission to establish practical training 
courses for the civil service', this in co¬ 
operation with the departments and the 
Office of Education. The Commission was 
empowered to give credit in promotions 
and tranter tests for attendance at such 
courses. The Commission produced an 
interesting policy entitled "The United 
States Civil Service Commission's Part in 
Federal Training" (May 12, 1939)- The 
Congress did not. however, supply the 
necessary funds. Nevertheless, the position 
of coordinator and director of training 
was filled; since then the departmental 
efforts have been encouraged, and the 
Commission has set up a school for the 
training of those who in their departmen¬ 
tal or field work have shown aptitude for 
ascension to top management. The per¬ 
sonnel officers of the various departments 
are the talent scouts as well as the im¬ 
mediate supervisors. 

Each year the personnel officers of the 
various departments nominate several 
promising officials for further training. 

Fage 55. 


I'he Civil Service Commission chooses 
some thirty from among these and then, 
on its own premises, gives them three 
months' training in administration. It is, 
of course, not a general education, but 
highly specialized. Nevertheless, it is im¬ 
portant as one of the apertures through 
which a talent for government on a high 
level may be given its opportunity of 
service. It may be that some of the t^ent 
whifii is available will be thus discovered. 
But, necessarily, it is bound to depend on 
departmental altruism: and being de- 
partmeiual, there is no all-seeing eye to 
spot the men wherever they may be. An 
alternative method is to spot all or very 
many of the best brains of the school 
generations together at one open competi¬ 
tive test, as in the British and French 
systems of entrance to the administrative 
dass. 

In the study by Macmahon and Millett 
to which reference has been made, empha¬ 
sis is laid upon the fact that the bureau 
chiefs came from and rt'ceived their grad¬ 
uate education at colleges of wide geo¬ 
graphical dispersion. This was praised by 
the writers. Their general view coincides 
with that of the present author's that the 
diversity of training, especially in the 
social sciences, is a good to be retained and 
not restricted. 

TENTAUVE SUMMARY 

The condition of the United States civil 
service is not a desirable one, and it has 
both political and administrative disad¬ 
vantages. We have already dealt with the 
political defects of the system. The admin¬ 
istrative disadvantages are plain: many 
incapable of the function tliey ought to 
fulfill are appointed. The "tone" and di¬ 
rection of departments and bureaus are 
subject to frequent change. The casual 
incumbent is not really interested in the 
fate of the subordinates, while some sub¬ 
ordinates not only suffer from insuperable 
political obstruction to promotion, but 
suspect the political forces even more than 
they deserv'e. Incentive to technical ex¬ 
cellence is reduced. The turnover rate is 
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about 2.9 per cent each month. “Of acute 
concern to federal ofhcials generally, “says 
the Hoover Commission“is the con¬ 
tinuous exodus of executives and key 
personnel from upper bracket positions.” 
One half of nearly seven hundred of such 
former officials left owing, to low salaries 
and lack of opportunity for advancement, 
compared with private employment. 
Where, indeed, are the top “brains trust” 
positions in the administrative ranks? 
They have never been created. 

If professional administration is lacking 
at the top, who conducts the work year in 
year out? Probably more falls U|x>n tlie 
chiefs of divisions, chief clerks, and offi¬ 
cers in charge than in other governments: 
that is, upon the top men in the profes¬ 
sional and scientific and clerical-adininis- 
trative-fiscal posts, let us say, the 8000 of 
the former and 4000 of the latter earning 
3 » Appendix A, page 8. 


salaries of over I7000 a year. Now it is a 
truth borne out by the general experi¬ 
ence that in the grades below those which 
we have consistently called the adminis¬ 
trative, 'the nature of the entry test, and 
therefore of the education implied, be¬ 
comes technical in the sense that it re¬ 
quires either special knowledge of ofiice 
routine, computation, etc., or knowledge 
of the law and practice of the particular 
services of the department. Thus the 
American system, by keeping the highest 
offices in politics, l eaves only the routine 
ones in the service (of course, excluding 
“technical,” “scientific,” "professional” 
occupations), and has divided administra¬ 
tive leadership generally speaking be¬ 
tween (a) politicians who are amateurs 
and soon pass from the field, (b) techni¬ 
cians, and (c) subordinate clerks. It is far 
from adequate to the needs of contem 
porary America. 
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Hundreds of thousands of persons have 
entered the public service. Their function 
gives rise to a number of difficult prol>- 
lems springing from the nature of that 
peculiar employer, the public, and tliat 
rarity which is growing so much more 
common, the public employees: The pub¬ 
lic demands efficiency, at the least possible 
cost. The employees desire conditions of 
employment which they define as “fair.” 
The problems are not dissimilar to those 
raised in modern private industry; and, of 
course, there arc gradations of private and 
public enterprise, from the pure types of 
each, to those which approach the identity 
of the other. But, we are already aware, 
and shall become increasingly so. that the 
public services have special characteristics. 
This will be emphatically noticed as we 
traverse the contest of the demand for 
low-cost efficiency with the demand for 
fairness of treatment through the medium 
of the special problems of promotion, effi¬ 
ciency rating, classification, training and 
discipline, morale, loyalty, and civil and 
industrial rights. 

PROMOTION 

It is the lower grades which are most 
interested in the arrangements for pro¬ 
motion. The upper grade has no obstacle 
external to itself to prevent its members 
from rising to the highest positions ac¬ 
cording to their capacity. But a social 
problem of serious proportions arises for 
those who have not been able to afford 


the education necessary to enter the 
higher grade, but who develop capaci¬ 
ties and the ambition and desire which 
often accompany them. For the civil serv¬ 
ice as a whole, the impossibility of a 
proper outlet for this capacity means the 
loss of efficiency by resignation of the best 
officials, and a dreadful deterioration of 
morale, which occurs not only among the 
members directly affected but among col¬ 
leagues, and the sheer waste of talent 
which does not find its appropriate ex¬ 
pression. 

Now, all countries give a rise in pay 
within the grade occupied—a stipulated 
annual increment from a minimum to a 
maximum. The regulations require that 
these shall not be automatic, but shall be 
given or withheld as a reward for main¬ 
tained efficiency or as a punishment for 
unsatisfactory work.^ In the United States 
civil service, the “efficiency-rating” system 
is designed to secure that promotion, de¬ 
motion, and retention in the service shall 
depend upon tested efficiency.* That is 
to say, the regulations especially direct 
that the increments shall not operate au¬ 
tomatically; and certainly the tendency 
of thought in recent years—^born of pub¬ 
lic concern about the growth of the civil 
services—^has been to demand the punctil¬ 
ious execution of these regulations. But 
this is a rare procedure, rarer, at least, 

1 Order in Council, clauses 2o and 36. Cf. 
Macdonnell Commission, Fourth Report, 
Chap. VIIl, p. 3 ff. 

*37 Stat. 413, Act of August 23. 1912, Sect. 4. 
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than the fluidity of rewards and punish¬ 
ments in private industry. We are at pres¬ 
ent more concerned with real promotion, 
that is, a rise to a higher grade. 

Arrangements for Promotion, Oppor¬ 
tunities for promotion are in all coun¬ 
tries rare. In England before the reform 
of 1919 there were no formal processes for 
promotion, no written and comparable 
records of achievement, and the oppor¬ 
tunities for promotion to a higher class, 
though existent, were few in proportion 
to the numbers in the lower grades. When 
the service was reclassified after the Re- 
oi^anization Report of 1920, the oppor¬ 
tunities were increased,® but the new cler¬ 
ical class (a compound of part of the in¬ 
termediate, the second division, and part 
of the assistant clerks) still complained 
and complains of want of opportunity— 
though we have shown that substantial 
opportunity to rise existed for very able 
executive and clerical officials.* 

What, in essence, is the source of the 
continual complaints of the lower classes 
regarding promotion? It has a ilireefold 
origin. First, the service classes and their 
complements arc fixed at strictly the num¬ 
ber necessary for the work to be done, and 
this excludes a flexibility of promotional 
chances according to the contemporary 
availability of talent. Then too, the civil 
servant with some years' experience is em¬ 
bittered to think that others will come 
into a class above him upon recruitment 
by examination for which he, perhaps, 
had not the economic means, and that he 
will have to be subordinate to such en¬ 
trants and perhaps, for a time, help them 
to learn their departmental jobs. And 
finally, the tests often bring into the serv¬ 
ice people too good for their jobs—they 
are too young to know this, and later fret 
at the standstill imposed upon them by 
rigid classification. 

This is a terrible problem and, if a 
time should come when most modern 
utilities are socialized, the system might 
one day be violently disrupted by the 

»/Wd., Chap. VIIl. 

4 Royal Commission on the Civil Service, 1929. 
Statement of Case, Civil Service Clerical Asso¬ 
ciation, and evidence of W. J. Brown, p. 70 ff. 


restless spirits who seek advancement. 
Two things are clear: on the whole, the 
best economy lies in an increase of the 
posts open to promotion beyond the num¬ 
ber dictated merely by the work to be 
done—simply to give the lower grades a 
continual feeling of opportunity; also, 
early promotion is necessary.® 

In Germany there was no possibility 
at all of an intermediate-grade official’s 
being promoted to the higher administra¬ 
tive class. At the most, an official of long 
standing and experience might be en¬ 
trusted with work of the higher grade as a 
substitute for a short time, but he did not 
become one of that body either legally or 
socially. (Somewhat similarly, stall clerk¬ 
ships in the British civil service are one 
outlet for the clerical service.) The rela¬ 
tionship between the higher and the sub¬ 
ordinate grades was indeed one of the 
current jokes. Arrangements have been 
made for promotion within the lower 
grades. Very similar arrangements existed 
in France as in Germany to 1946, but the 
reforms we have discussed allow for sub¬ 
stantial promotions to tlie higher posi¬ 
tions. In the United States, political nomi¬ 
nees and technically highly trained offi¬ 
cials keep the top levels closed, but the 
generous age limits of entrance enable 
capable subordinates who continue their 
studies to advance by re-entry into higher 
positions. 

Two questions are opened by these ar¬ 
rangements for promotion. The first is, 
how far do these opportunities respond 
to the available talent and the demand 
for promotion? I'hc .second is, what are 
the tests applied to select for promotion? 

Response to Desert and Need, The first 
question is practically unanswerable, for 
there is nb accurate gauge of the avail 
able talent or the extent to which mem 


B Cf. Macdonnell Commission, Fourth Report, 
p. 61: **lt is, we think, indisputable that there 
IS no worse training for the real duties of ad¬ 
ministration, which r^Hires freshness of 
mind, individuality and judgment, than a long 
period of routine work, however faithlully 
performed; if, thcTefoic, a man has suflicient 
superiority to fit him for administrative work, 
this fitness should be ascertained as early as 
possible in his career.” 
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bers of the upper grade ought to make 
room for chose promoted. In this Jack of 
accurate standard lies ail the force and 
heartache of the lower grades; for they, 
like all of us, are apt to assess their per¬ 
sonal capacity much more highly than 
the outsider will; and none of us will 
admit that he is not above the average. It 
is probably true that the clerical grades 
are too highly educated for the work they 
have to do. and that much of their train¬ 
ing and ability is wasted. For their tests 
are pitched at a height needed for their 
most difficult work, and as soon as they 
have learned their routine, their everyday 
tasks make no increasing demands upon 
them. In private industry their talents 
would, in a number of cases— v/c must 
admit we cannot say exactly how many— 
respond to the stimulus of opportunities, 
self-made, self-sought opportunities. But 
in the civil service the op|>oriunities can¬ 
not be made, and it is no use seeking 
them—for the opportunities depend up¬ 
on the establishment, and the establish¬ 
ment depends upon legislative supplies, 
and these in turn depend upon policy 
and public opinion—all matters which 
no individual civil servant’s enterprise can 
influence. The spirit of resentment in 
the lower grades is heightened by the fact 
that many are excluded from the full 
opportunities of the public service be¬ 
cause they have not had the economic 
means to go through the training and 
pass the examinations set for the ajimin- 
istrative class or the equivalents thereof. 
Perhaps these considerations account for 
the enormous turnover in the United 
States civil service, noticed in the previ¬ 
ous chapter, especially as private employ¬ 
ment opportunity is so much more abun¬ 
dant as compared with other countries. 

The Rating of Efficiency, The second 
question offers an interesting insight into 
the nature of the state. The efficiency of 
the promotion system turns upon the 
means adopted to decide the relative 
merits of various public servants doing 
very much the same work. How close is 
the scrutiny, and how does it compare 
with the method of private industry? In 
private industry, in the businesses of small 
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and middle size, but definitely less and 
less as the firm grows bigger, there oper¬ 
ates an intensity of selective process, un¬ 
known in public services. The prevailing 
dictum is that “nobody is in business for 
his health.” The motive is gain, and the 
understanding is that all should try to 
“get on.” T here is a certain fatalism in 
the “get on” convention in that to have 
“got on” is accepted as a sign of desert; 
rather than a standard of desert being set 
up to determine whether a man ought to 
get on or not. A certain ruthlessness is 
exercised by both employers and em¬ 
ployed. The employer wants the best per¬ 
son at the top and the worst at the bot¬ 
tom, and the immediate index of the 
rightness of choice is the proflt-and-loss 
account. Further, the relationship be¬ 
tween employer and managers, and often 
even with individual workers, is close 
enough for the employer to sum up per¬ 
sonal qualities. Nor is there any sense of 
colleagueship to prevent the expression 
of such a judgment. The tradition and 
spirit of private industry is all against it. 
The employer is accountable to no one: 
his ow'ii conscience, with its price registry 
of economic loss and gain, pity, sympa¬ 
thy, delight in power and efficiency, is 
the ultimate test. Or, rather, the private 
employer is accountable—to the consum¬ 
ers; but they have so far shown inordi¬ 
nately little interest in anything save 
cheapness, plenty, and quality. 

Could not this system be introduced in¬ 
to the public services? To ask the ques¬ 
tion is to express its absurdity, impossi¬ 
bility, and to reveal the differences be¬ 
tween public and private enterprise. To 
give an unlimited discretion into the 
hands of the higher officials, and to let 
loose ambition in the services, must ulti¬ 
mately cause the aggregate of salaries to 
rise or fall. The legislature would be pre¬ 
sented with fluctuating estimates, and 
ought to examine the causes of fluctua¬ 
tion and attempt to relate the efficiency 
of the serv'ices to the increases or decreases. 
But that is impossible where the staff is 
so large and the services are not rendered 
to the public upon a price system. If the 
legislature did not control, but permitted 
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taxation to be raised to meet the increases 
without discrimination, 1 think we may 
take it that the salary bill would steadily 
rise. Or, suppose that it were forced down, 
there would be dissension among the staffs 
insupportable where the services to be 
rendered are as basic as they are said to 
be. The only egiess from this difficulty, 
and. of course, it is the one taken by pub¬ 
lic services everywhere, is to lay down 
from time to time a set of conditions of 
employment which will operate fairly au¬ 
tomatically: i.e., to limit the discretion of 
the superior officers and the opportuni¬ 
ties and ambitions of the subordinates. 

In private industry the variations of 
price, quantity, and quality cover all 
good and evil: in the public services the 
elements of good and evil in the condi¬ 
tions of employment largely predeter¬ 
mine quality and quantity. Accounta¬ 
bility to the legislature and the public 
limits the number of permissible alterna¬ 
tives in employment policy. Further, in 
a “closed" service—that is, closed off from 
the chances of independent development 
by the individual of useful and money- 
or prestige-earning services—the sense of 
interpersonal equity lends to become 
very strong, so that considerations of jus¬ 
tice and fairness assume an important 
place. Hence a special emphasis upon im¬ 
partial tests of the right to promotion. If 
we are dependent upon our superiors 
and not upon our own capacity in rela¬ 
tion to the outside world, then our su¬ 
periors’ judgment must be subjected to 
equitable rules. 

Seniority and Merit, The satisfaction 
of the claims to advancement in the pub¬ 
lic service is therefore obliged to take 
place under certain forms and conditions. 

The tendency is always to fall back upon 
sheer seniority, for this method has much 
to commend it. It is automatic, and avoids 
the need for making invidious distinc¬ 
tions between one person and another, 
of placing the young over the old, of 
measuring the responsibility for the re¬ 
sult of promotion.® (Its main difficulties 

« G. J^ze, Revue du Droit Public (Paris, 1912), 
p. 505: “Promotion by grade or class by senior- 

[849] 


are those of legal definitions of seniority.) 
It is safe for the official who is chained 
with making promotions to say, “The 
man has been in the office n yearsl” It 
satisfies a sense of equality. To the older 
people, seniority is a defense against the 
newcomer; to the bulk of men and women 
who arc not ready to run the risks of their 
avowed belief in themselves, it is equi¬ 
table and undisturbing. Indeed, for very 
many situations seniority, up to a certain 
point, is advantageous—those situations 
are the simple routine clerical duties 
where long familiarity with office condi¬ 
tions and steady loyalty are the best in¬ 
dicia for those who are to direct several 
subordinates. 

However, both the controlling author¬ 
ity of the civil service on behalf of the 
public T and the representative associa¬ 
tions of the employees have agreed on the 
necessity for a more rational system—the 
former to secure efficient work, the latter 
to institute tests of merit which shall not 
depend upon the personal favor of a 
superior officer. Such tests arc, in respect 
to merit, difficult to devise owing to the 
lack of an openly competitive spirit in 
the employees, the absence of free enter¬ 
prise, and the inability exactly to relate 
the monetary value of each ser\'ant’s work 
in the total produced by the service. And 
personal favor can only be minimized, 
not entirely abolished. 

Examinations for Promotion, The most 
prevalent test of merit for promotion is 
now competitive records of past efficiency. 
However, in some of the United States 

ity is very much open to criticism: k sup¬ 
presses emulation, renders useless zeal and in¬ 
telligence in the exercise of the function. Its 
only advantage is negative, it stops favoritism 
inherent in a di.scretionary power. The vio¬ 
lent reaction against favoritism and the inter¬ 
vention of the politicians in the career of the 
officials explains, without justifying, the place 
which is more and more given to promotion 
by seniority.” 

7 Cf. Begriindung to Law on Salaries, Reich- 
stagsdrucksache, 3656 (1927): “Naturally one 
must have the right to promote capable offi¬ 
cials beyond the limits of their normal career. 
This is an incentive especially valualilc for all 
and by its use extraordinarily unique powers 
are awakened and made useful for all of us.” 
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federaJ departments examinations are 
given.8 England, for the most part,® cer¬ 
tainly considers these an interference with 
the ordinary official work of the candi¬ 
date. and where the original test has been 
severe, the need for a supplementary test 
is an unnecessary imposition. In France 
it has been said that examinations for 
promotion are inappropriate, as officials 
must "less prove extensive knowledge 
than initiative, judgment, and tact." 
and the theory of the inexaminability 
of elderly candidates has been pro¬ 
pounded. In Germany examinations 
were required for the promotions in the 
lower grade, but from two thirds the way 
up the service this ceased, and informal 
reports were used. The superior official 
simply keeps a fairly detailed record in a 
portfolio: the record is called personalakt. 

France: Favoritism Abolished For Merit. 
A similar system was in existence, but less 
efficient, in Third Republic France, and 
more than a suspicion of favoritism clung 
to the system of seniority which strongly 
prevailed. In that country attempts were 
made for many years to bring almut a 
change—to establish a legal proportion 
between the number of places to be at¬ 
tained by seniority and the number by 
merit—but none of them went beyond 
the stage of being referred to a Parlia¬ 
mentary commission. The projects also 
included arrangements whereby the pro¬ 
motions should be determined by a de¬ 
partmental council upon which the rank 
and file of the staff of the grade in ques¬ 
tion should have niinority representation. 
To the present, promotions have been 
made according to the decrees regulating 
the departments, in so far as these decrees 
concern promotion, but some omitted to 

* L. D. White, Government Career Sennee 
(Chicago. 1935); Lewis Mayers, The Federal 
Sendee (New Vork, 1922). 

0 Exception in the customs service. 
ioCaillard, Rapport, Journal Offiriel, Febru 
ary 3, 1907. p. 9H2. 

“ Cf. Project of June 1, 1920, which pro¬ 
vided for promotion by (a) examination, {b) 
inscription on a table of promotion, (c) spe¬ 
cial decisions. It was arranged that in the 
promotions within the same class, one third 
at least were to be by seniority. 


regulate it. When the French use the 
term avancement they are concerned with 
movement upward in the same class, and 
also movement to higher grades. The for¬ 
mer was more subject to seniority than 
the latter, and mainly gave the servant a 
higher salary. True promotion—that is, 
promotion to a higher gi*ade—^was mainly 
at the discretion of the head of the de¬ 
partment, which meant in practice at the 
instigation of the superior officers. The 
law of 1912 attempted to secure a limita¬ 
tion of favoritism by providing for pro¬ 
motion lists, which were, in fact, gener¬ 
ally drawn up each year, by the head of 
the department in council with some 
subordinates. Report forms covered edu¬ 
cation, character, conduct, accuracy, rela¬ 
tions with superiors, and public and 
special aptitudes, and these were rated 
"bad" or "excellent” or given an arith¬ 
metical grade. But this only limited 
political favoritism: it did little more. 
This kind of limitation had a long his¬ 
tory in France; and, indeed, the possibility 
of recourse to the Conseil d*f:tat to main¬ 
tain the principles of loyalty and sincerity 
to the spirit of the arrangement was (and 
still is) a firm safeguard against dishonest 
promotions. 

In the Fourth Republic, civil servants 
have at last attained a thoroughly syste¬ 
matic status by the Statut General des 
Fonctionnaires,^^ and this regulates pro¬ 
motion though the details must be sup¬ 
plied by a number of subsequent decrees. 
There are four great categories of civil 
servants: A, B, C, and D, separately re¬ 
cruited. For C, and D, which are lower 
in the hierarchy, competitive examination 
may open the way upwards into A and 
B, in which a small number of places are 
open for promotees, certainly not more 
than ten per cent. Various regulations 
provide for in-service training and access 
upwards. The promotion may occur by 
favorable placement on the regularly es- 

12L01, No. 46-2294, October 19, 1946; and sec 
Journal Officiel, April 3, 1947. for ln.struction 
No. 1 on the application of the law; Decrees 
No. 47-1236, July 8, and Decree of July 24. 
1947, on joint committees in Journal Officiel 
of those dates. 
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tablished lists af promotables, where the 
record of past service and currently ex¬ 
hibited ability and attainments decides 
the order of merit. 

I’he promotion procedure within the 
categories (or cadres, as they are called) 
is based on annual reports of the of- 
ficials .13 These are now very much like 
the British civil service report forms, and 
have something of the character of the 
nuineiical statement of efficiency as estab¬ 
lished in the United States civil service 
efficiency record system, both described 
presently. It is highly significant that the 
French civil service has adopted these 
ideas, and they owe much to the fact that 
some officials of the Conseil d*J^tat and 
others were, during the German occupa¬ 
tion, with the French forces in America 
or Britain. 'J'his is shown also by the es¬ 
tablishment of joint committees of higher 
officials and representatives of the lower 
ranks for each department, very much 
like the British civil service Whitley 
Councils to be described shortly. These 
review the promotion lists, and they may 
at the recjuest of a civil servant consider 
the revision of the list in the interest of 
the complainant. 'Die list, which grades 
officials in order of merit, is founded on 
**a careful examination of the professional 
value” of the officials. It must be shown to 
all ofTicials three days after it is made up, 
so that a challenge may be made by inter¬ 
ested parties. No lower-grade officials can 
pass on the promotions of higher grade. 

Within the categories there are two 
kinds of promotion: by echelon and by 
grade. The first is within the grade: it 
occurs by seniority and efficiency record, 
and brings to the promotee an advance 
in salary. The average time an official of 
average ability may be expected to spend 
in each echelon is the basis of efficiency: 
in proportion as his efficiency record 
marks show he is above the average, the 
years he is to spend in the echelon arc 
reduced, and he gets quicker promotion; 
in proportion as he does not come up to 
the average, he stays where he is or may 
be retired. When he is at the top of his 

18 Loi, No. 46-2294, October 19,1946, Title IV. 
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Echelon he may get promotion to a higher 
grade, but here seniority will not be taken 
into account: it is at the pure discretion 
of the higher service to select by merit. 

Britain: Report Forms and Promotion 
Boards. The most ambitious schemes arc 
the British and American. In the British 
civil service the system revolves around 
the annual report form and the depart¬ 
mental promotion boards introduced in 
1921. Posts with a salary of less than £700 
a year are involved. 

The report form repays consideration. 
It prescribes a number of human quali¬ 
ties: knowledge (a) of branch, and (b) 
of department, personality and force of 
character, judgment, powder of taking re¬ 
sponsibility, initiative, accuracy, address 
and tact, power of supervising staff, zeal, 
and official conduct. (It is an extraordi¬ 
nary thing that exactly ten qualities are 
enumerated— is it due to addiction to 
ten questions in examination papers or 
the Ten Commandments?) But the rela¬ 
tive importance of these qualities varies 
with different posts, and the fitness of an 
officer for promotion depends upon his 
personal combination of those qualities 
requisite to the work in the vacant post. 
The further down the scale of routine 
work, for example, the more would 
knowledge of branch and accuracy count; 
where the official comes into contact with 
the public, address and tact would be 
“weighted”; in the management of other 
people, personality and force of charac¬ 
ter and power of supervising staff would 
.stand out. These qualities are then judged 
by the certifying officer as above, below, 
or on the average of the grade. Excep 
tional qualities, good or bad, arc included 
in the report. Until 1938, a judgment was 
then made whether the officer was (a) 
eminently fitted for special and early pro¬ 
motion, (b) fitted for promotion but not 
for exceptional promotion, or (c) not fitted 
for promotion at present. If an official 
fell under the third judgment or was be¬ 
low the average of the grade through 
faults entirely his own. it was part of the 
equity of the scheme that he should be 
informed of this. 

In 1938, as the result of a Whitley 
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Council inquiry, the gradings were made 
laihc-r more varied, thus: exceptionally 
well cjualified: highly qualified; qualified; 
and not yet qualified. The gradings for 
the various qualities were increased from 
"ahove" or "below" average and average, 
to outstanding, very good, satislactory, 
indilferent, and poor. Special reasons 
have to go with the reports of "excepiion- 
ally well qualified" and “not yet quali¬ 
fied," since they are regarded as being 
well above and lielow the average assess¬ 
ment. These more distinctive gradings 
were introduced as the result of twenty 
years of experience: and American prac¬ 
tice. which began with an excessive num¬ 
ber of grading distinctions but retreated 
to some extent to British simplicity, inllu- 
enci.’d British ideas. The extremes moved 
to each other as each learned about its 
own practical difficulties and the merits 
ol the other. 

Vac'aiu;i(?s for promotion are made 
known through the promoti<>n boards 
that exist in almost every department of 
English service. Evidence is gained from 
the supervising officer and also from the 
sniff side of the Whitley Council of the 
departmcnl or of the district or office con¬ 
cerned. Appropriate forms are designed 
in order to indicate those qualifications 
that are not otherwise specified. The 
movement toward further education of 
the civil servant in both Britain and Ger¬ 
many is partly cultural, partly vocational. 
The result has been in Great Britain the 
establishment of the Institute of Public 
Administration and various schemes con¬ 
ducted by other civil .service bodies con¬ 
nected with the civil service staff associa¬ 
tions, and in Germany a much more 
ambitious .scheme—the establishment in 
several great centers of administrative 
academies (Verwaltun^sakademien), What 
is gained by this attention to promotion? 
No complete exclusion of favoritism is 
possible, as anywhere in life. For, if re¬ 
ports and personal records are drawn up, 
some one has to do this, and the personal 
factor still persists. But certain things 
are gained. T he first is regularity of re¬ 
port. 'I'his means that there must be 


recurrent attention to the relative merits 
of subordinates. The deliberateness at 
stated intervals conduces to conscious at¬ 
tempts at distinction and though there is 
in all countries a tendency for the certify¬ 
ing officer to tar all with the same brush, 
so that the total marks tend to prove that 
all are equally meritorious—distinctions 
arc madc.^< The qualities mentioned in 
the British report forms break up the 
vagueness of judgment into a number of 
more specific questions, answers to which 
can only be given by close attention to 
their purport. T'hc second gain which un¬ 
derlines and makes elTective the first is 
the heightening of responsibility brought 
about by the possibility of a representa¬ 
tion against a flagrantly unjust promo- 
lion.is And third, the staff feels that this 
dispen.sation reduces the possibility of 
jobbery, that they are having a "square 
deal," and that causes for suspicion and 
the furtive backbiting which is as bitter 
as gall in any '‘clo.scd" occupation have 
been much diminished. The Royal Com¬ 
mission of 1929 (in its report of 1931) 
met the claims of civil servants even 
further—the precise terms of an adverse 
report are to be divulged, and sympa¬ 
thetic consideration is to be given to the 
in.stitiition of a departmental board of 
review which will include a stafi- nominee. 
T'hcse are important gains and well worth 
the time and energy expended upon the 
operation of the system. 

Two variations of the system are worth 
mention. In some of the American states 
(Wisconsin most notably), an authority 
outside the department is introduced 
as a check upon the judgment of the de¬ 
partmental promoting officer; and in 
Australia, appeal machinery has been 
provided more completely than elsewhere 
to reduce the sense of grievance of officers 
who believe they are entitled to promo- 

14 In one of the states of the United States, the 
tegulatiun.s compel the certifying officer to 
place the servants in defined grades of merit 
in such and such a proportion—i.e., he is com¬ 
pelled to make a distinction. 

15 The evidence before the Royal Commisision, 
1929, shows that such reprc.sentations are 
made in indiviilual cases. 
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tion but to whom others are preferred.^® 
The Wisconsin system is based upon a 
report form very similar to that used in 
the British civil service. The information 
given in the report by the departmental 
superior is supplemented by the inde- 
peiidetit reports of the Civil Service Coni* 
mission’s examiners. They visit institu* 
tions and departments, and according to 
a privately circulated report of the Civil 
Service Commission, “In this work the 
examiner tries to get the officer to give a 
sort of word picture of each eiufiloyce. 
noting especially those characteristics that 
are outstanding." The kind of informa¬ 
tion obtained is. of course, a great con 
irast to the percentage marks or comments 
on the report cards.^^ 

The advantages claimed by the Com¬ 
mission for this method of personal jii- 
spectioti are (i) the information is more 
significant and vital, (2) “an apj>oiTiting 
officer will gladly give an hour to talk 
over the work of his employer where he 
would consider the filling out of report 
cards as a bore, unnecessary red tape, put 
it off until the last thing, do it in a per¬ 
functory way, and wonder if tfie reports 
would ever be looked at by the Civil 
Service Com mission"; (jj) close touch be¬ 
tween the Commission and the depart¬ 
ments fosters a spirit of cooperation; (4) 
the Commission is able to obsert'e the 
need for reclassification and learn how 
best to formulate the examination. 

It is quite obvious that this system can 
only work where the civil service is as 
small as it is in Wisconsin. There one 
approaches the manageable size of a not- 
too-large firm, and these personal con¬ 
tacts are not too costly and can be con¬ 
veniently arranged. Further, the smaller 
the number of things to be compared, 
the easier the comparison; and one mind 
carrying a single standard minimizes the 
possible aberrations of judgment. Such a 
system could only work correspondingly 


1® Cf. F. A. Bland, The Gmtemment of 
Australia (Australian Government Printing 
Office, 1943). 

17 Cf. W. E. Mosher and J. D. Kingsley, 
Public Personnel Administration (New York, 
1940 - 


well in a large civil service if the number 
of the inspecting staff were large. The 
British civil service is some three hundred 
times as large as Wisconsin’s, and the 
Prussian and Imperial and French civil 
services even larger. The difficulties are 
commensurately increased — more than 
commensurately, indeed, for the larger the 
number of human beings engaged in a 
task, the more difficult the agreement 
upon a single standard upon which to 
judge the officials they inspect. T'he solu¬ 
tion is then one of two: either the estab¬ 
lishment of basic principles and forms of 
comparison, or/and the decentralizing of 
selection for promotion. These are the 
inevitable effects of the largeness of the 
modern state and the vast number of civil 
servants it is bound to keep under a more 
or less centralized rule. At a certain point 
the economy of laq^escale organization 
seduces the ordinary man and woman 
from their longing for self-government. 

Tin's leads to the promotion method of 
the United States iederal civil service; 
this is bound up with its efficiency-rating 
system and this with classification. 

EFFICIENCY AND THE RATING OF CAPACITY 

The common notion is tfiat civil servants 
have life tenure (d their positions. This 
is nowhere true 01 law—lor the law ar¬ 
ranges for their dismissal or pensioning 
on grounds of rcdiindaniy or inefficiency. 
Yet in normal times, thal is, when no 
great changes must occur (as alter a war), 
the civil servant has come by practice to 
enjoy almost a life tenure, with super¬ 
annuation to follow, though there is a 
remarkable turnover in American public 
services compared with others any¬ 
where! 

What are the grounds of this lack of 
mobility? Some are the result of acci¬ 
dental. some of essential, causes. In the 
former class are the origins in royal tenure 
when the master would maintain favor¬ 
ites in office regardless of efficiency; the 

i»Cf. Ibid., p. 342 ff. In each year between 
1925 and 1938 inclusive, not less than 13.0 
per cent of voluntary quitting occurred. Cf. 
also figures on p. 843 above. 
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exceedinfrly confidential-authoritarian na¬ 
ture of the Crown servant of earlier days; 
the undue reaction against “spoils/ 
Among the more recent and essential 
causes are the desire of the chiefs to save 
the trouble of change and the pain of dis¬ 
missing others; the pressure of civil serv¬ 
ants and their organizations (which is 
now paralleled in private industry); the 
fact that the civil servant is induced to 
educate himself to a certain standard for 
the service and to take the prescribed ex¬ 
aminations; the desire to get good work 
by the promise of permanent employment 
(and special conditions regarding disci¬ 
pline, civic rights, etc.). These motives 
have been reinforced in their effect by the 
difficulty of measuring the efficiency of 
civil servants. What cannot be measured 
must be endured, lest one is mistaken or 
accused of injustice and favoritism. It is 
notable that with the increased conscious¬ 
ness about the importance of the civil 
service, and the improvements in the tech¬ 
nique of rational employment methods, 
every civil service bestirs itself to challenge 
the notion of necessary permanence in 
office and the rigidity of its conditions. It 
declares a war on “dead wood.” Can that 
war be won? 

The quest of efficiency, then, had led 
to attempts to expel the atmosphere of 
security and automatic advancement that 
persists in the public services, and this ob¬ 
viously first depends upon whether effi¬ 
ciency can be “rated.” No country has 
gone further in this than the United 
States, at least in theory. Its work may, 
when we have described it, seem pedantic 
and pretentious, but not a little of the 
world’s progress has been won by such 
work. 

Two things have combined to cause the 
United States to push the mechanism of 
"rating” efficiency further than develop¬ 
ment elsewhere. The first is the fact that 
the federal civil service (and the state 
civil services, for that matter) operate in 
a social environment intensely individ¬ 
ualistic and acquisitive; the lack of other 
traditions, the freshness of the social ad¬ 
venture, the spectacle of fortunes extorted 
from nature and fellow men—all conspire 


to add a keen edge to the mental weapons 
of these gainful and self-realizing human 
beings. The civil service cannot avoid 
measurement in terms of this environ¬ 
ment. Its collective and its individual 
services cannot be rated in a fashion very 
different from those of General Motors 
or the Chicago stockyards or Western 
Union Telegraphs. Individual service, 
efficiency, advancement, and reward are 
inseparable terms: so are inefficiency and 
demotion (the opposite of promotion) and 
dismissal. Secondly, there is a tremen¬ 
dous interest in “personnel problems,” 
Taylorism, scientific management, and 
“human engineering.” These two influ¬ 
ences — the individualistic acquisitive 
temper, and the enthusiasm for scientific 
management, the worship of salvation by 
technology—^were strengthened in power 
by the geneVal inefficiency of the person¬ 
nel methods which long before World 
War I generated a strong and persistent 
reform movement. 

From 1913 practical attention was 
turned toward the problem of heightened 
efficiency. A small new division was 
created in the Civil Service Commission 
called the Division of Efficiency with 
power “to investigate the needs of the 
several executive departments and inde¬ 
pendent establishments with respect to 
personnel and for the investigation of 
duplication of statistical and other work 
. . . etc., etc.” In 1916 a Bureau of Effi¬ 
ciency independent of the Civil Service 
Commission was created to give effect, 
among other things, to the law of 191a 
prescribing the establishment and use of 
“efficiency ratings” in the public service.^® 
This law provided (sect. 4) that 

The Civil Service Commission shall, subject 
to the approval of the President, establish a 
system of efficiency ratings for the classified 
service in the several executive departments 
in the District of Columbia based upon records 
kept in each department and independent 
establishment with such frequency as to make 

1® Cf. G. A. Weber, Organized Efforts for the 
Improvement of Methods of Administration 
in the United Slates (Baltimore, 1919); and 
cf. L. M. Short, National Administrative Or¬ 
ganization of the U, S. A. (Baltimore, 1923). 


[8543 



EFFICIENCY AND THE RATING OF CAPACITY 


them as nearly as possible records of fact. 
Such system shall provide a minimum rating 
of efficiency which must be attained, by an 
employee before he may be promoted; it shall 
also provide a rating below which no em¬ 
ployee may fall without being demoted; it 
shall further provide for a rating below which 
no employee may fall without being dis¬ 
missed for inefficiency. 

But no real investigation or progress 
took place until the appointment of the 
Reclassification Commission in 1920. This 
conducted one of the finest pieces of 
investigation ever accomplished in the 
history of public administration. Its terms 
of reference were the investigation ot 
rates of compensation in the civil service 
and the reporting on what reclassification 
and readjustment of compensation should 
be made so as to provide uniform and 
equitable pay for the same diaracter of 
employment. . . .** 

The Commission interpreted its terms 
of reference very broadly and found Itself 
concerned with three main problems: 
(a) promotion, (h) the relationship be¬ 
tween efficiency and movement upward 
in only one class and from class to dass, 
and (c) classification of the service. 

As regards (a) and (b) the findings of 
the Commission were: 

that no uniform practice exists in the ad¬ 
vancement of efficient employees at either 
salary or rank, both of which are commonly 
referred to as ^'promotion”; that salary ad¬ 
vancements proper arc controlled by adminis¬ 
trative officers, while true promotions are usu¬ 
ally made as the result of noncompetitive 
examinations; and that lack of assurance that 
efficient work will receive suitable reward 
injures the morale and reduces the efficiency 
of the entire service . . <1 **Because of the 

absence of any centralized control over pro¬ 
motions and advancements, it is impossible 
to generalize about the methods in selecting 
persons for advancement when a vacancy oc¬ 
curs. Some offices maintain fairly elaborate 
systems of efficiency ratings, and have a care¬ 
fully developed plan for using them, including 
advisory committees, and some use an exam- 

20 Act, March 1, 1919, Sect. 9. 

21 Report of Congressional Joint Commission 
on Reclassification of Salaries, March 12, 1920 
Part 1 , p. 20; 66th Congress, 2nd session. 
Document No. 686. 


ination system for certain classes. In other 
offices the selection is made by the adminis¬ 
trative officer with only such advice and as¬ 
sistance as he may choose to seek in the 
particular instance. In such offices the whole 
question turns on the administrator's knowl- 
^ge of his force, his fairness, and his judg¬ 
ment.** 22 

Equity as between the various kinds of 
work done in the service, and efficiency 
and good morale within each department, 
depend in the first instance upon a proper 
classification of all the services, and the 
problem of equitable promotion is de¬ 
pendent on the problem of proper classi¬ 
fication. This is the lesson also of the civil 
services of Great Britain and France. 

Now, the Civil Service Act of the 
United States and its applicatory rules 
provided jointly that the higher positions 
in any grade should be filled by promo¬ 
tion unless no one was capable of filling 
the position vacant, and that promotions 
would legally occur only by examination 
or exemption therefrom by the Civil 
Service Commission. But, as the Reclassi¬ 
fication Commission observed, promotion 
was, in fact, badly oiganized, and the 
United States had suffered the brunt of 
the two results of this: for more people 
than was necessary **blind alley** occu¬ 
pations existed, and second, there was a 
tremendous "turnover** of employment, 
to which the petrification of opportunity 
was undoubtedly a contributory cause. 
Although the Reclassification Commis¬ 
sion advocated competitive examinations 
for promotion, its recommendations of 
the use of "efficiency ratings" to be regu¬ 
larly made in the departments and 
checked by a central supervisory bureau 
were later given effect, and this system 
has been made the principal basis of the 
promotion and demotion system. Now, 
before ''efficiency rating" can operate 
there must be some way of comparing like 
with like, and this brings us back to the 
problem of classification, an indispensa¬ 
ble foundation of equity and efficiency in 


22/hid., p. 54. Cf. also 1 .. Mayers, op. cit., 
p. 310 ff. 

28 Sect. 7 of the Act of 1843, and Rule X, i. 
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any great rirganizaiion employing large 
numbers of officials. 

CLASSIFICATION 

I'liK problem of classification may be thus 
defined: to set all servants to work which 
is not too dilficult nor loo easy for them 
to do: and then to treat all who do equal 
work, ctjually. and where there is a differ¬ 
ence in the amount and quality of work 
done, to proportion reward to service. 
Upon proper (’lassificaiioii depends the 
efficacy of recruitment, the possibility of 
creating a rational promotion system, and 
the equitable treatment of pe(i|)le work¬ 
ing in different dcpariinents. T'be experi¬ 
ence of all countries show's how necessary 
is such a classification, though indeed it 
is very difficult to establish and to main¬ 
tain a developing service, and practically 
irnpossihle to satisfy the individual civil 
servant tliat he has been rightly placed in 
any particular category. Without cate¬ 
gories there is no calculation, no com¬ 
parison. no relative assessments and 
evaluation; and in a jxipularly governed 
stale, particularly where publicity and 
government by political amateurs necc^s- 
sitales easily grasj)ed facts and figures, 
control ceases whe-re categories end. Yet 
it is the placing in categories w'liich is 
bitterly resented by the restive, the am¬ 
bitious, arid the growing; and only the 
paramount lu^cessilies of a control which 
has ceased to be personal, because the 
thing controlled is of too great magni¬ 
tude, can jiisiiiy its deadening effects. 
Even the crab, said William James, would 
very likely be filled with a sense of per¬ 
sonal outrage at having itself classc^cl as 
a CTuslacean and would say. *‘I am no suc h 
thing. 1 am Myself, Myself alone.” But 
the state is too large an employer to he 
able to make individual bargains with 
each of its servants; such bargains would 
make legislative control quite impossible; 
nor is there any accurate standard avail¬ 
able to the public; service, within itself, 
which could be userd as a basis for the ex¬ 
act calculation of such individual con¬ 
tracts. The least amemnt of evil in state 
service is produced by the best classifica¬ 
tion. 


The Reform of tq20. This is what the 
American incpiiry of 1920, conducted by 
the Reclassification Commission, fully 
realized. Indeed, no one contemplating 
the situation of the American federal 
civil service at the time of the iiujuiry 
could have failed to realize the signifi¬ 
cance of proper classification. The Re¬ 
classification Commission found 

that the Government has no standard to 
guide it in fixing the pay of its employees 
and no working-plan for relating the sal¬ 
aries appropriated to the character and im- 
poit.'ince of the work for which such salaries 
are to he paid, and that the designations of 
positions now appearing in the honk of esti¬ 
mates arc' inaccurate and misleading. 

The incTjualities made tranfer from 
one department to tlic other—very de¬ 
sirable, within reason, as it prevents stag¬ 
nation—a difficult process, since the salary 
differences operated as ohsiatlcs to free 
movement. Rational criticism and reform 
of promotion methods were impossible 
since ihesc^ varied from oHic:e to office and 
meant something different in each deparl- 
rneni. The consequence was the degenera¬ 
tion of the morale of the service w'hich 
could be expressed statistically by the 
turnover of jobs wliich in 191C was ii per 
cent. The way out of this administrative 
morass lay in instituting conditions of 
einployment the keynotes of which should 
be equity and uniformity. 

The basis of tlie system was classifica¬ 
tion: a special authority constantly to re¬ 
new the classification; the relationship of 
salary scales to the grades then set up; 
and a promotion system based upon effi¬ 
ciency ratings, i.e., more or less exact 
statistical expressions of efficiency. The 
theory of rlassificution involved the de¬ 
tailed analysis and description of every 
job in tlie government service—this was 
actually done at that time for over 100,- 
oex) situations, and has been carried 
almost to completion. This recorded and 
defined a position—a specific job or 
office. To the description of duties is 
added a summary of qualifications re¬ 
quired for their execution, and the lines 
of advancement. 
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All similar positions wherever they are 
in the service constitiue a class. 'I’he next 
category inclusive of cognate “classes"' is 
a scries of classes or services (or “grades'* 
as the statute of 1923 designated them). 
These are grouped into the great groups. 
The whole civil scrv'ice fell, according to 
the Reclassification Commission, into 
three of these. Thus: There is a class of 
indexers in various departments; some 
grouped into the Departmental Publica¬ 
tions and Information Service; this and 
other Services arc grouped into (1) serv¬ 
ices involving clerical, oflicc. or commer¬ 
cial work; (2) skilled trades, manual labor, 
public safety or related work; (3) sci¬ 
entific, professional, or subsidiary work.^* 

The essential importance of this melliod 
which differentiates it from evolution 
in other countries, is its conscious and 
minute attention to the nature of the job. 
Other considerations have been of some 
influeiKC, even if not paramount, in 
Great Britain. English thought has 
centered rather upon the educational 
system of the country and the natural 
stages, secondary and university, at which 
its products were completed and sent out 
into the world of industry and the pro¬ 
fessions. Of course, a rough classification 
by the nature of the jobs was made 
mentally; their characteristics were enu¬ 
merated in a broad unanalyiical fashion, 
and then the classes so formed were re¬ 
lated to recruits from the various grades 
of schools. 

There is much to be .said for the Eng¬ 
lish system—taken as an extreme type— 
but inefficiency must be the inevitable 
result if it is carried to extremes. Its great 
advantage is that it does not influence 
the educational system to adapt itself to 
its detriment by deviation from the lines 
recommended by the nature of the edu¬ 
cational process: also, it reduces the scope 
of the “crammer" for particular examina¬ 
tions. The American system classifies the 


2* The classificntiori that came to prevail, 
though applied only to a Iraction of ihc 
.service, is as follows: professional and scien¬ 
tific; siibprofessional and siihscientific; cler¬ 
ical. administrative, and general husincss; and 
custodial, labor, and mechanical. 


jobs, and then expects the schools to pro¬ 
vide the education to suit them. Its par¬ 
ticular merit is to relate the nature of the 
specific job to the mind training required 
for it, and to produce a closer relation of 
capacity service and reward than other 
systems. Yet it also is anxious to secure 
some contact with the sdiools, the lack 
of it is serious, as it reduces the contribu¬ 
tion of morale and general education 
which the schools can be made to give 
and which the service supremely needs. 

The Act of 7 029. The United States 
Classification Act of 1923 set up the Per¬ 
sonnel Classification Board to (1) classify 
and (2) review and revise the uniform sys¬ 
tem of efficiency ratings setting forth the 
degree of efficiency for (a) an increase in 
pay where the niaximuni is not yet at¬ 
tained, (b) the continuance at the exist¬ 
ing rate without increase or decrease, (c) 
decrease, (d) dismissal. Each employee 
was to be rated by the head of his depart¬ 
ment in accordance with this scheme of 
rating, “'rhe current ratings for each 
grade or class thereof shall be open to 
inspection by the representatives of the 
board and by the employees of the de¬ 
partment under conditions to be deter¬ 
mined by the board after consultation 
with the department heads.” 

Later the adrniTiistraifon and improve¬ 
ment of classification and efficiency 
records was vested in the Civil Service 
Commission.**'^ Let us examine the 
scheme. 

The first experience of it lasted until 
>935* 'cry meticiikiusness made a 
blunter method thereafter necessary. But 
the original model still exists in its out¬ 
line and purpose. It is highly ingenious 
and very well illustrates the intense long¬ 
ing for a mathematical gauge of official 
capacity and the extent to which such an 
object can be produced. Discussion will 
revolve round the original system and be 
used as the basis for theoretical analysis, 
and then the later amendments will be 
noted. 

Cr. J. Mcniartniil. “The Cli.Tngiiig Role 
of the U. S. Civil Service Commission.'’ in 
American Political Science Rnnew, December, 
1946. 
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A report upon each official was made 
every six months (since annually) 

on a special form called the graphic rat¬ 
ing scale. A number of service elements 
are selected and appear upon this scale 
—they ordinarily numbered fifteen, but 
a sixteenth was kept fur physical ability 
needed in certain positions in the cus¬ 
todial service. For the clerical and admin¬ 
istrative staffs the number of elements— 
that is, qualities—used in rating an em¬ 
ployee varied from four to ten, being 
usually five or six. the exact number de¬ 
pending in all cases upon the nature of 
the duties performed. It is clear that every 
class in the service needs for the exercise 
of its functions a different combination 
of these elements. Not only this, but 
among these elements some are more im¬ 
portant than others. Therefore, not only 
is a selection of the elements necessary, 
but also a “weighting" of them, accord¬ 
ing to their importance, and this is ex¬ 
pressed in percentages. Only experience 
can say what elements are necessary and 
determine their weights. 

It may be asked, why stop at fifteen 
elements? The diversity of human occu¬ 
pation and services is more minutely 
divisible than these. The answer is that 
division has somewhere to stop, for with¬ 
out simplicity there may be confusion, 
and control is defeated. Once more the 
need for comparison and control of a 
multitude of officials by a single mind 
(the Civil Service Commission and Con¬ 
gress) dictates the situation. Further, *the 
greater the subdivision, the more room 
for departmental choice of the elements, 
and again the difficulty of judging the 
relative merit in the aggregate of one 
official and another. Yet this analysis of 
human qualities is necessary in the pub¬ 
lic service because the principle of free 
price-making and free profit-making has 
been discarded as the consumers' check 
upon the producers' aptitude, and any 
control is therefore bound to be on the 
ingredients which may compose efficiency. 

The service elements on the graphic 
rating scale were: (i) accuracy; (2) de¬ 
pendability; (3) neatness and orderliness 
of work; (4) speed with which work is 


accomplished; (5) industry, diligence, 
energy, and application to duties; (6) 
knowledge of work; (7) judgment, com¬ 
mon sense, wish to profit by experience; 
(8) success in winning confidence and 
respect through personality; courtesy and 
tact, control of emotions, poise; (9) co¬ 
operativeness; readiness to give new ideas 
and methods a fair trial; obedience to the 
management; (10) initiative, resourceful¬ 
ness, inventiveness; (11) execution of 
work; (12) ability to organize, ability to 
delegate authority, to plan work; (13) 
leadership; ability to get cooperation of 
subordinates, decisiveness, self-control, 
tact, courage, fairness in dealing with 
others; (14) success in improving and de¬ 
veloping employees by informing them, 
developing talent, arousing ambition; 
(15) quantity of work (to be used only 
when accurate and competent output 
records are kept). Thus the United States 
succeeded, by five points, in putting the 
English report form in the ^ade. It is 
an interesting analysis of psychological 
working qualities.^** 

Departmental rating offices marked the 
scale in those elements already combined 
by the (then) Personnel Classification 
Board. In pitching their mental mercury 
at a standard, they were instructed to 
have in mind “reasonable performance 
standards for the compensation grade in 
which that class is found.” When the 
rating was done, reviewing officers in the 
departments compared the rating of dif¬ 
ferent rating officers and smoothed out 
the results of abnormal variations of 
standard. These were then submitted to 
a board of review (a number of higher 
departmental officers). The board dis¬ 
covered the percentage per element, mul¬ 
tiplied it by the weight assigned to that 
particular element, and found the 
weighted average by totaling the weighted 
element ratings, and pointing off two 
decimals. The board of review were in¬ 
formed in a series of “suggestions" how 
to control the ratings. They were ex¬ 
pected to prorate the ratings up or down 
in order that the final ratings should 

Cf. the more recent one. Appendix A. 
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come to an average of from 8o per cent 
to 84 per cent for acceptable workers. The 
result was the final efficiency rating. A 
report was drawn up in order of the effi¬ 
ciency ratings. 

The eligibility of employees to receive 
specific salaries within the grade ranges, 
on the basis of their efficiency ratings, was 
indicated in a special table. 

Survey of American Classification 
Scheme. I have entered into some detail 
in discussing this scheme because it is a 
fine illustration of the devices which the 
modern state is fcjrced to adopt if it wishes 
to secure as strict a control over the effi¬ 
ciency of its employees as any private 
employer docs. It is a tremendous appa¬ 
ratus, and a very delicate one. to have to 
operate, but short of a high degree of 
native public spirit, enterprise, and fresh¬ 
ness of mind in the civil servant, there is 
no logical escape from such a system of 
control, if efficiency is really desired. If 
every penny is counted, and if for each 
penny the maximum of return is to be 
obtained, some such scheme is indispensa¬ 
ble. For. as we know, the general defect 
of a civil service is its sheltered position. It 
is sheltered from the risks of trade fluc¬ 
tuations, from the thousand and one en¬ 
vironmental and human vagaries which 
make all the difference between business 
success and failure. Its pay and other con¬ 
ditions of employment are not subject 
directly to what it can make by its serv¬ 
ice to a consumer who has alternative 
sources of supoly. Its contract is founded 
upon one of the surest and most un¬ 
changeable bases; the authority of the 
state, the need people have of the state, 
of order, if not of specific services. And 
this foundation gives a sound title to tax¬ 
ation—the source of salaries. 

Without, however, the possibility of 
movement, of fresh currents of desire, a 
standard of attainment and accounta¬ 
bility without risks and threats, fluctua¬ 
tions in reward and punishment, the aver¬ 
age human being tends to fall into a state 
of unenterprising complacency, fitting his 
habits and mode of life to his predeter¬ 
mined pay and position. The most uni¬ 
versal popular complaint about the civil 


service is the somatic condition at which 
even fresh entrants ultimately arrive, and 
the disea.se is caused by lack of incentive. 
The mind and body, it is alleged, are 
simply not kept on the stretch, and they 
cease to be creative. It is a condition 
which is comfortable for the civil servants, 
and for the order and regularity of the 
service; in the slick performance of rou¬ 
tine it is providential—not a single un¬ 
expected thing happens; but society is 
apt to be the loser. Security of service 
and regularity of advancement arc indis- 
pen.sable for some occupations in life, 
though the argument may be driven loo 
far: but for the mass of men they cause 
enterprise to run flown to the minimum 
point at which slackness, though existent, 
is undetectable. The English, the French, 
and the American schemes are designed to 
restore movement, hope, de.spair, ac- 
qiiisitiveness, and so stimulate effort. Of 
course, the main allegation may be exag¬ 
gerated. 

This problem has become more serious 
in proportion as the state has further so¬ 
cialized various services; it is well-known 
in the great private enterprise monopolies 
of today.2^ In proportion as the circle of 
private enterprise decreases, the oppor¬ 
tunities of comparison of conditions in¬ 
side with conditions outside the service 
wdll decrease, and in proportion as laws 
are made, the activity of civil servants is 
at once dictated and confined. Further, 
the greater the number of services ren¬ 
dered by the state wdthour a price, a direct 
quid pro quo, the fewer will be the bases 
for accurate rating of the produce of of¬ 
ficials. The system we have just de.scribed 
is a perfect illustration of the extent to 
which judgments of the civil service are 
linguistic rather than numerical. Effi¬ 
ciency-rating schemes will become more 
and more universal, and, even as at the 
present time, legislatures have come to 
demand that estimates and accounts be 
presented to them in a form enabling 
comparison to be made between units of 

37 Cf. Marshall Dimock, Bureaucracy and 
Trusteeship in Large-Scale Business ('I'eni- 
I^^Kirary National Economic Committee Mono¬ 
graph, 1941). 
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cxpf'iKiiUire in one depavtment and an¬ 
other. so must they, if they desire, in 
u’iiatsoever foiiii, to retain the control 
of the executive, obtain an insight if not 
an actual control, over tlie e/Ticieiic7- 
rating machinery—the hoards of review 
and the test. 

The eiridency rating scheme that op¬ 
erated to j(;35 was found to suffer from 
certain operational rather than concep¬ 
tual delects. The numerical rating, which 
was taken to the second decimal point, 
was excessively refined. The moderation 
of the rating made by the immediate 
supervisor, by reviewers who softened the 
hard-boiled and fen libed the soft-, aroused 
(be wrath and unwillingness of tlie super¬ 
visors to take responsibility lor a judg¬ 
ment not their own. 'Mie legislative re¬ 
quirement that as many ratings be above 
a stated average as below it, whether men 
were like that or not, caused all sorts of 
artificial coiiiorrions. To suit this system 
to the related increments, demotions and 
promotions dependent on minute difler- 
entiaiions became really impossible: a 
breakdown of the integrity of the rating 
system occurred. Who would rate so 
minutely with such dire consequences, 
and with the knowledge that perhaps the 
next-door supervisor was easier in his 
ratings? 

In ic)j^5 a simpler form was intro¬ 
duced,'-’*' with about the same number of 
service cjualities, but without nuinerical 
calibration. Close to the British method, 
the ratings were: excellent; very good; 
good; fair; and unsatisfactory. To these 
corresponded respectively the conse¬ 
quences: proinotable within grade if be¬ 
low top .salary: the same; no .salary change 
if receiving middle salary or above; if 
below middle, promoiable not beyond 
it; reduce one step if above middle salary; 
dismiss from present position. The ratings 
are requited to be considered when the 
force is reduced. 

It should not be forgotten that, if 
necessary, the servant has a well-organ¬ 
ized course of appeal to the Civil Service 

.Staiuliiid 51, December 1913, p. 19, 
Efficiency Rating, Manuni, Civil Service Com¬ 
mission and Appendix A, below. 


Commission against the rating to which 
he has been doomed, and that the super 
visor who makes the rating is therefore 
challengeable, and may be called upon 
to state the grounds of his judgment. The 
rating form of each employee must be 
available to him for his inspection. 

Finally, it is interesting to observe that 
the modern ideas of classification give 
to the agency which conducts it, a par¬ 
ticipation in general administration re¬ 
sponsibilities, in that their task of periodi¬ 
cal job-reviews is to be instrumental to 
reoig an i/at ions of operation and person¬ 
nel. 

Whatever the actual outcome of the 
American experiment, it is at least a 
valiant and capable attempt at finding a 
solution. We may, according to the 
amount of cynicism in our character, 
smile a little grimly at their belief that 
human nature is so to be analyzed, cali¬ 
brated, and recorded, and that this is a 
practicable way of controlling it. But 
stranger things than that already exist in 
human institutions—e.g., you cannot be¬ 
come a civil servant without an examina¬ 
tion. And with a change of social forms 
and state activity, stranger things yet will 
be generated. 

The most recent reconsideration of the 
federal efliciency-retord system (Hoover 
Commission) ends with a scathing denun¬ 
ciation of its inefficiency. 

In its “Personnel Management” (p. 29), 
the Commission states that: 

I he present eflicicncy-raiing procedures in 
the Federal Governiiient have the effect of 
nnderinining supervisor-employee relation¬ 
ships. 

It bases its conclusions on the fact that the 
system, under certain circumstances, makes 
mandatory cither a pufilic reward or a public 
penalty; that the supervisor’s determination is 
subject to challenge and revision at three 
higher levels: that the efficiency rating process 
is based upon contradictory and unvalidatcd 
assumptions; and that tlie system is not used 
to the extent that it should be as an aid in 
the development of the employee and for the 
piiipoKcs of measuring the employee's poten¬ 
tial usefulness to the organization. 

All of this was predicted, based on 
common sense knowledge of human na- 
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mre in administration over the centuries. 
It is an interesting question why such 
.onimon sense tame to be ignored? At 
any rate, bitter experience has confirmed 
it. 

TRAINING OF CIVIL SERVANTS 

When officials have been recruited, espe¬ 
cial!'' at a young age. they are to the 
services merely raw recruits. It is true that 
many of them have by their (fducation. 
even when not prescribed by the rules of 
recruitment, ac(|uirccl a fairly accurate 
knowledge of the rudiments of their com¬ 
ing position and the role it plays in the 
whole picture of the profession. Yet this 
cannot be sharply clear and ever-impres- 
sivc. Others, in the services which permit 
recruitment at an advanced age, may 
have acquired principles of l)usincss be¬ 
havior perfectly appropriate elsewhere 
but not sufficiently judicious or equitable 
for the public services. Both the.se ele¬ 
ments need specific induction into their 
work. It can, of course, be obtained by 
immediate immersion in the job, with the 
hope that the entrants w'ill pick up what 
is required in the process of doing it. The 
result is not certain, may never be 
achieved, and wrong ideas may mar an 
official’s work for years until ac cident puts 
him right, if it ever does. These are the 
cogent arguments for deliberately estab¬ 
lished procedures for poslentry training. 

I'here arc others of at least equal im¬ 
portance. It will have been observed that 
much importance has in the previous 
pages been attached to the fact that the 
public services are “sheltered,” that is, 
not subject to the continual competition 
that still prevails in many branches of 
private enterprise. We have stressed the 
relative lack of movement and animation 
by promotion or transfer or the inven¬ 
tion of new jobs or demotion or dismi.ssal. 
Now this is a relative, not an absolute, 
factor: in some grades and classes of the 
services there is substantial movement; in 
some big businesses there is little move¬ 
ment. It is essential that the public serv¬ 
ices should deliberately provide some¬ 
thing which will stimulate thought and 


aspiration. Ediicarional courses are help¬ 
ful in this, especially when they are linked 
w'ith credits required for promotion. 

Furthermore, as officials stay in the 
service beyond their first youth, some of 
the freshness of hope and courage fade 
in some. Some men and women become 
tired as they do in almost every walk of 
life. In politics the process is sometimes 
correctly called conscivatism. In life gen¬ 
erally it is sometimes seen as cynicism: a 
disbelief in the value of the function one 
is performing—not to the point of caus¬ 
ing rciircmeiu, not a disbelief In one's 
own professional work any more than a 
disbelief in much else besides, but still, 
no energetic urge any longer dictates ad- 
mini.strative enterprises: they no longer 
have, in Shakespeare’s words “pith and 
moment.” 

This advent of the blase years is ex¬ 
pressed in a mild defensive tone by a Brit¬ 
ish civil servant of long and successful 
career, in answer to the present author’s 
charge of “cynicism.” Sir Henry Dale 
says: 

This steady lengthening and widening of ex¬ 
perience confirm in high officials a certain 
way of looking at things, a habit of mind 
issuing in a certain creed corisciou.sly or 
subconsciously held by most of tliem. . . 

The sulistance of that need may he com¬ 
pressed into five propositions, none of wfiich 
is at all novel. First, pure reason is not at 
present the most importam factor in human 
affairs. Second, even in tlte realm of pure 
reason there is much to be said for both sides 
on any complicated question which is fiercely 
disputed, and in the modern world all serious 
questions arc complicated. Third, in a vast 
and highly organized society, great social, 
economic, and political changes (call them re¬ 
forms if you like) cannot be made quickly 
without causing some unmerited sutTcring. 
Fourth, a minority which feels strongly and 
shouts loudly will often prevail against both 
the majority and the merits, unless the 
majority itself feels strongly. Fifth, in this 
complex and rapidly changing world, any 
great measure, whether legislative or execu¬ 
tive, is sure to have results, often very grave 
results, which no one fore.saw; in other words, 
the strongest intellect and the keenest in- 

20 Cf, his The Higher Civil Service of Great 
Britain (London, 1941), pp. 98 and 93. 
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PROBLEMS WHICH 

sisilu cannot predict anyiliintf like the full 
consequences of important decisions. 

.... Jr is possible to be enthusiastic for 
niodcratioii and prudence. J hat is the attitude 
of mind which may, I think, be properly at- 
(ributed to the chiefs of the Civil Service; 
will any sensible man call it cynicism? 

Now, it is perfectly possible that this 
is not cynicism but wisdom. In order to 
make .sure that this “stoical realism,” as 
the author calls it, is the latter and not 
the former, and that it is truly the result 
of garnered experience and not the mere 
pa.ssagc of the years, there is everything 
to be said in favor of measures which may 
offer to counteract the latter. 

The general scheme of training set up 
in France in 19.15 already been noted, 
and it will be remembered the Statut des 
Fonlionnaires requires training of civil 
ser\'ants of all ranks as part of the arrange¬ 
ments for promotion. We have also briefly 
traced the arrangements of the United 
States civil service for postentry or in¬ 
training, as yet not as complete in prac¬ 
tice as is desirable. 

Attention has been drawn to the inter¬ 
est of the British civil service in the 
matter, and a few further observations 
arc desirable. 

The Report of the Committee on the 
Training of Civil Servants provides a 
general theory of training, and recom¬ 
mends the practical arrangements for 
giving effect to it. We are rather more 
concerned with the former than with the 
latter. 

The recommendations of the Commit¬ 
tee derive from two things: an apprecia¬ 
tion of the faults of the civil service, and 
a view of the function of the civil service 
in the modern state. As to the faults, the 
committee reported; 

The faults most frequently enumerated are 
over-devotion to precedent; remoteness from 
the rest of the community, inaccessibility, and 
faulty handling of the general public; lack 
of initiative and imagination; ineffective or¬ 
ganisation and misuse of manpower; pro¬ 
crastination and unwillingness to take re¬ 
sponsibility or give decisions. We recognize 


that these defects exist in some measure— 
though not so generally or in such degree as 
is often alleged—and whether they derive from 
the individual 01 the system, po.st-en(ry train¬ 
ing must be directed to eliminating them. 

As for the objects and general prin 
ciples of training the committee said; 

At the outset wc asked ourselves the ques¬ 
tion: “What is the object of training?” If the 
ansiver is that it is to attain the greatest 
possible degree of efficiency, then the word 
efficiency seems to need some closer definition. 
In any large-.scale organisation efficiency de¬ 
pends on two elements: the technical effi¬ 
ciency of the individual to do the particular 
work allotted to him, and the less tangible 
efficiency of the organisation as a corporate 
body derived from the collective spirit and 
outlook of the individuals of which the 
body is composed. Training must have re¬ 
gard to both elements. 

Five main aims present themselves. 

First, training should endeavour to pro¬ 
duce a civil servant whose precision and 
clarity in the transaction of business can be 
taken for granted. 

In the second place, the civil servant must 
be attuned to the tasks which he will be 
called upon to perform in a changing world. 
The Civil Service must continuously and 
boldly adjust its outlook and its methods 
to the new needs of new times. 

Thirdly, there is a need to develop resistance 
to the danger of the civil servant becoming 
mechanised by the machine; whilst we must 
aim at the highest possible standard of effi¬ 
ciency, our purpose is not to produce a robot- 
like, mechanically-perfect Civil Service. The 
recruit from the first should be made aware 
of the relation of his work to the service 
rendered by his Department in the commun¬ 
ity. The capacity to see what he is doing in 
a wider setting will make the work not only 
more valuable to his Department but more 
stimulating to himself. In addition, there¬ 
fore, to purely vocational training directed 
to the proper performance of his day-to-day 
work, he should receive instruction on a 
broader basis as well as encouragement to 
persevere with his own educational develop¬ 
ment. 

Fourthly, even as regards vocational train¬ 
ing, it is not sufficient to train solely for the 
job which lies immediately at hand. Training 
must be directed not only to enabling an in¬ 
dividual to perform his current work more 

Paras. 15 and 16. 
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efficiently, but also to fitting him for other 
duties, and where appropriate, developing his 
capacity for higher work and greater re- 
s)K)nsibilities. 

Fifthly, even these ends arc not in them¬ 
selves enough. Large numbers of people have 
inevitably to spend most of their working 
lives upon tasks of a routine character, and 
with this human problem ever in the back¬ 
ground, training plans, to be successful, must 
pay substantial regard to staff morale. 

The arrangements, put into force in 
1945, after full conference with the repre¬ 
sentative organizations of the various 
classes of civil servants, arc administered 
by a newly established Director of Educa¬ 
tion and Training in the Treasury. 

Training schemes are devised in each 
department by departmental training 
officers under the authority of the estab¬ 
lishment officers and the head of tlie 
whole department. 'They are devised and 
carried out with the cooperation of the 
joint committees, the Whitley Councils, to 
be discussed presently (Chap. 35). T rain¬ 
ing arrangements include reception of 
the new entrants by a specially appointed 
official in each department, who im¬ 
presses upon them the prestige they must 
uphold, the functions they render to the 
community, and the history and functions 
of the department. Then attention is 
paid to the general system of working in 
a government office, the duties, organiza¬ 
tion, confidential nature of the work, 
discipline, and so on. T raining follows in 
the actual duties. After this, mobility in 
the department is oiganized to relieve 
monotony and widen the official’s out¬ 
look and comprehension. Those who show 
the qualities which make for effective 
supervisory duties are picked out and 
given tuition in personnel work. 

The training so far mentioned does not 
Include all that the training plans pro¬ 
vide for. The departments encourage 
their staffs to acquire outside vocational 
qualifications, in some cases allowing 
time off and paying the fees. Lest this 
should be of a narrowing effect, the en¬ 
couragement to further education ex¬ 
tends to nonvocational education, in the 
form of university extension lectures, 


evening classes, and such like. For this 
purpose the civil servants cooperate with 
the local schools and colleges. 

It should be remembered that any 
qualification or distinction won at such 
courses, nonvocational as well as voca¬ 
tional. is recorded on the annual report 
fonn which may lead to promotion. 

Within the departments, frequent con¬ 
ferences are held, to explain work pro¬ 
cedures, the problems of implementing 
the statutes, the reason for new regula¬ 
tions, the problems raised by public com¬ 
plaints, the realization of policies old and 
new. 

We have already referred to the spe¬ 
cial attention paid since the end of World 
War II to the initiation of the adminis¬ 
trative class entrants into their work, and 
to the institution of the system of sabbati¬ 
cal leave for those who after a few years 
of service have shown exceptional prom¬ 
ise. As to the former, a systematic course 
of lectures and seminars for two days a 
week over a period of two or three 
months teaches the nature and art of ad¬ 
ministration, the techniques the service 
uses, the standards of conduct it requires. 
This is combined with “live work” from 
the outset, and a well-thought-out rota¬ 
tion within the divisions of the depart¬ 
ment and spells of work in the field serv¬ 
ices of the department. This now replaces 
the old method of putting the man to 
work at once, and reliance merely upon 
learning from observation of others. 

It will be surmised that the provision of 
additional opportunities of promotion, 
the appointment of officials especially 
concerned w'ith persfinnel work, with 
listening to appeals, reviewing the per¬ 
sonnel administration of subordinate 
supervisory officials, and the thorough 
fulfillment of a well-devised policy of 
in-training, means that more officials must 
be appointed and more expense incurred. 
Only the myopic or ill-willed would attack 
such expenditures and activities as un¬ 
economic or wasteful. A small amount of 
expenditure on the appropriate arrange¬ 
ments in the respects we have noted can 
bring truly enormous benefits in return. 
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discipuse, morale^ loyai tv 

Cra mi k.’a I/ON o/ nwiyiiion, the acc|uisi- 
lkjii of power, and jiicreascs ol salary, are 
not the only incentives to good and better 
iv/nk. Often, indeed, these incentives 
cannot operate. Where a settled state of 
esfahlislniient has been reached, where 
all the prizes and the risks are foreknown, 
these tend to lose their virtue owing to 
their certainty, and States have found 
themselves compelled to introduce codes 
of discipline, more or less detailed, more 
or less severely enforced. T he means to 
the enforccjnent of the conditions of w'ork 
in private industry are well known and 
may he violent; the employer in person, 
or his rej)rescniatives (the foreman, the 
suhdireclors. the managers) are watchful 
for threats to the profit-making capacity 
of the firm, and the lame, the crippled, 
the incapahle, the recalcitrant, may suffer 
many penalties up to the point of dis¬ 
missal or enforced resignation. T he non¬ 
competitive, sheltered nature of the pub¬ 
lic set vices hlutits the edge of industrial 
discipline, lor one ( vnnot calculate quite 
so well how many pounds will he lost by 
certain special behavior. Further, the 
public services have a special dignity of 
a like kind to, hut different in degree 
from, the great professions of medicine 
and law'. The public services are, in its 
concrete fc>rms, the state, and they may 
not beliave like lesser associations in their 
everyday contact with their customers and 
their colleagues. 

Disciplinary Regulations, We are nowr 
concerned principally with the regula¬ 
tions of the activity of civil servants de¬ 
signed to secure efficient work. In this 
matter Germany has the longest experi¬ 
ence and is, indeed, the pioneer. Her 
rules are publicly known and constitute 
a large and definite chapter in constitu¬ 
tional jurisprudence. It is most convenient 
for exposition, therefore, to rehearse the 
German provisions, adding comments to 
the parallels or divergencies of the civil 
services of the United Slates, Britain, and 
France.®® 

I lot low principally A. Brand, Das liearn- 
tenrcchi, 2nd edition (Berlin, 1926); A. Schulze 


(i) The civil servant is required con¬ 
scientiously to discharge his office and 
all the duties directly appertaining 
thereto, in accordance wdth the consti¬ 
tution and the laws, to obey the official 
orders of his superiors, in so far as they 
do not contradict the law, and to behave 
worthily of the respect accorded to his 
office. 

The obligation of obedience to a su¬ 
perior df)es not extend to action and 
judgment while member of a board. On 
the contrary, the official is there expected 
to observe only the law’s and the statutory 
orders, and to make his decision and give 
his vote quite independently, according 
to his free judgment and the dictates of 
his conscience. He must never allow him¬ 
self to be moved from this free decision by 
the fact that his superior is a colleague 
on the board and differs from him in 
opinion. 

It is not the business of an inferior to 
question the material value, the policy, 
of his superior’s order. He is sheltered 
from responsibility if ihe command passes 
four tests: it must be (a) w'ithin the local 
and material competence of the superior, 
(I?) and of the subordinate, (c) not con¬ 
trary to the laws and the constitution, 
and (d) regular in form. When the official 
does not obey, it is at his own risk. He 
becomes liable to disciplinary penalties 
if his disobedience is declared unjustified 
by the higher official or the disciplinary 
judge. Only an immaculate judgment on 
the part of the inferior will avoid a 
penally. When the official is in doubt, 
therefore, he is counseled to obey, and 
then make a complaint afterwards. 

This injunction of obedience is para¬ 
mount: yet it will be noticed that it is 
qualified when officials are members of 
policy-creating bodies. Indeed, on such 
bodies, and even elsewhere in the hier¬ 
archy of action, it is important to protect 
and encourage independence of mind. 


and W. Simons. Die Rechtsprechung des 
Reichsdiszplinarfnds (Beilin, 1926), Sect. 8; 
Julius Hatsc'.hek. Deutsches und Preussiches 
Staatsrecht (Beilin, 1921 and 1923): and H. 
.4ssninn, Die Dienstvergehen der deutschen 
Beamten (Berlin, 1926). 
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Frankness of opinion needs protection 
because it is the safeguard of the most 
precious element in administration: orig¬ 
inality. inventiveness, new ideas, stimula¬ 
tion of emotion and emulation. In the 
British and the American civil service, 
the same rule derives in the former from 
the ancient service of the Crown and in 
the latter from the civil service statutes 
and executive orders. Yet in these serv¬ 
ices the spirit was favorable to independ¬ 
ence of mind more than in the German 
civil .service, whether before or during 
Hitler’s regime. The political system and 
the society have much to do with the rela¬ 
tive easiness of relations in the hierarchy 
in the democratic countries compared 
with Germany even during the Weimar 
period. 

It will be convenient later to quote 
the British doctrine of the duty of inde¬ 
pendence of mind in actual practice. At 
this point it is meet to draw attention to 
the defense made by the American State 
Department of two of its officials who had 
sent to the department from China re¬ 
ports which did not please Ambassador 
Hurley in Chungking, and against which 
he vehemently protested. The doctrine is 
exquisite.3-’i 

What it amounts to is that within proper 
channels they expressed to those under whom 
they served ccriaiii view's which differed to 
a greater or less extent from the poltcic.s of 
the government as then defined. Of course, it 
is the duty of every oflicer of the United 
States to abide by and to administer the de¬ 
clared policy of his Government. Bur condi¬ 
tions change, and often change quickly in the 
affairs of governments. Whenever an official 
honestly believes that changed conditions 
rec]uire it, he should not hcstitaie to cxprc'ss 
his views to his superior. ... 1 should be 
profoundly unhappy to learn that any officer 
of the Department of State, within or without 
the foreign service, might fee! bound to re¬ 
frain from submitting through proper chan¬ 
nels an honest report or recommendation for 
fear of oflending me or anyone else in the 
department. If that day should arrive, I will 
have lost the very essence of the assistance 

s* Page 884. 

SB Secretary Byrnes' statement to the Senate 
Foreign Affairs Committee, Dcceiiiher 7, 1945. 


and guidance I rcqiiiic tor the successful 
discharge of the heavy lespuiisihiliiics of my 
office. 

There is hardly a single administrative 
post, however humble in the hierarchy, 
whether siricily executive or policy-mak¬ 
ing, which does not contain .some ]>ar- 
tirle of doubt and change and grow'th. 
None .should therefore be dcicrred by an 
even uii.spoken men ace from opening his 
mind, none should be discouraged from 
expressing doubts by the tacit offer of 
rewards. It is the vital task of official su¬ 
periors to nurture and defend the orig¬ 
inal-minded. 

Sonierhing of this idea of independence 
of mind is lodged in the theory of the 
public corporation as a form of admin¬ 
istration, expressed perhaps in 
President Roosevelts message to Con¬ 
gress retominending establi.shmcnt of the 
TVA: "a corporation clothed willi the 
powxT of Government but po.sscssed of 
the flexibility and initiative of a piivate 
enterprise." And the student, while re¬ 
membering the strength of the decision in 
Myers versus the United States, and Mar- 
ffan versus the 77 '//, will not forget the 
essence of the rule favoring independence 
of mind in Rathhnn vei;us the United 
States where the Tarifl Commission was 
characterized as “tice tr. exercise its judg¬ 
ment." 

Of course, it is a matter of tact, some¬ 
times of genius, for bodi .superior and 
subordinate to appreciarc exactly where 
’he line rniist be drawn bctwxcn immedi¬ 
ate obedience and independence. Both 
are necessary: in executive jmsts, and the 
more urgent the service rendered the more 
so, is obedience peremptory, to act first 
and talk afterwards. 

The development of planned econ¬ 
omies, with the .state in management of 
industries, has deepened the concern for 
independence of mind on the part of the 
actual day-by-day administrators of the. 

3 ®Cf. R. M. Daw'son, I'he Principle of Offi 
dal Independence (London, 1921). 

CL L. Gordon, The Public Corporation in 
Gteat Uriiain (London, 1937). 
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banks, mines, power utilities, transport, 
steel plants, medical services.*^ 

(2) Civil servants must carry out the 
duties ol their ollice with the greatest sin¬ 
cerity and probity, without regard to pri¬ 
vate advantage: with the greatest impar¬ 
tiality, with all industriousness, and care. 
Thc oilicial must be especially on his 
guard against partiality. Various decisions 
have made clear the meaning of this rule. 
For example, an official whose personal 
interest is likely to be materially affected 
in the exercise of his functions must with¬ 
draw from such an affair. No money may 
be accepted for benefits conferred by offi¬ 
cial activities. As to capacity to fulfill his 
duties, sheer ignorance, physical inability, 
or mental aberration would lead not to 
disciplinary action but to dismissal from 
the service. But the law acts with a dis¬ 
ciplinary intention where such incapacity 
is or may be brought on by the officiars 
voluntary beliavior, for example, by dis¬ 
sipation, drunkenness, or waste of time 
such as that of him "who without permis¬ 
sion from his superiors seeks out a col¬ 
league during service hours and talks over 
a private matter for an undue length of 
time." 39 

Beyond this there are many special 
rules, especially apjiropriate to different 
classes of work. For example, extraor¬ 
dinary weight is laid upon tlic impartial¬ 
ity and incorruptibility of the officials, and 
upon the absolute inviolability of secrecy 
of posts, telegraphs, and cables. We find 
similar special rules in the civil services of 
other countries also.*® 


* 9 Cf. Herman Finer, “British Reomstruction 
and Planning,*' International Labour Review, 
March and April, 1948. 
so Brand, op. cit., p. 424 and footnote. 

40 Cf. British Revenue Officials (volume on 
adininistraiion, the instruction books); “Hav¬ 
ing regard to the technical and frecjueiitly 
contentious nature of tlie work, it is not 
always easy to satisfy taxpayers as to their 
obligations and rights under the Income Tax 
Acts, and it frec|uc‘iitly happens that a tax¬ 
payer feels a sense of grievance lor wliich 
there may he no gioiiiuls apparent to a meni- 
hcr of the staff. In such cases, patient aiieii- 
tion and a courteous exjrlaiiation of tfie point 
at issue will do much to remove any sense of 
grievance and expedite the setileiiieiit of a 
case," etc., etc. 


(3) Civil servants must keep punctually 
to the hours of arrival at and leaving their 
work. 

(4) Without the officiars having a legal 
claim to extra pay, an extension or altera¬ 
tion of existing functions may take place, 
so long as the new work corresponds to 
the training and capacity of the official, 
and is not of an entirely different nature, 
and is derogatory neither to the normal 
artiviry of the official nor to the honor of 
his rank. When special help is demanded 
during a strike to make up what the 
strikers would normally have done, all 
officials are obliged to obey—-even higher 
officials are obliged, where necessary, to 
do purely physical labor. These duties arc 
nowhere stated so absolutely outside the 
(ierman civil service. 

(5) Civil servants are obliged to be 
truthful in official dealings, even when 
they are under a chaige, and they must 
not pass over in silence important facts 
the disclosure of which is of concern to the 
department. This obligation of candor 
and truthfulness extends to information 
which is demanded about extra-official be¬ 
havior. 

(6) Respect for superiors is demanded, 
outside as well as inside the office, even 
when the superior is objectionable in 
character and demeanor. The forms of 
this respect have in Germany alone been 
construed in terms of superlative subtlety. 
For example, you may not omit the usual 
daily greeting, but women cannot be ex¬ 
pected to greet their superiors first; 
when your superior enters the room you 
must rise; and then, towards all officials, 
inside and outside the office, a respectful 
attitude must be observed, especially to 
any of a higher grade! The president of a 
Staff Council must preserve this respect¬ 
ful attitude even during the course of his 
presidential duties! 

In their intcrct>urse with the public, officials 
must always be courteous. T'hey must avoid 
roughness and apathy; they must be friendly 


4 » .4 civil .servant has answered this difficult 
c|ucsiion thus: “A woman civil servant nods 
first to a man w'hen he is a superior officer, 
very old, or has otherwise a generally higher 
MK'ial standing." 
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and obliging; must try to further the affairs 
of all who appeal to them, and readily give 
advice and information to persons who are 
ignorant of the law and official routine, 
providing that official duties or the legitimate 
interests of others are not opposed thereto. 
Quiet and circumspection must be observed, 
since pioccdute may easily awaken an impres¬ 
sion of violence and prejudice and make 
difficult the execution of business. The mode 
of dealing with the public also depends in 
a ceitain measiiic iJ|>on the cdiicaiioiial level 
and the hrecdiiig of the individual, and the 
right way here will be indicated hy the natural 
lactfiilncss of the nflicial. Officials must be 
helpful to each othcr.42 

(8) Officials must not allow insults to 
pass unnoticed, lest the service should suf- 
ler degradatiori.^=^ By the Criminal Code 
(clause h) 6) an action lies against persons 
who insult an official (lieamtenbclei- 
digunir). In cases w'here the official is in 
doubt about the significance of the insult, 
he may consult his superior, who may take 
an action for insult if this occurred dur¬ 
ing the exercise, or otherwise in respect of, 
the officiafs duties. Indeed, to niaintain 
the dignity of the state (as authority), the 
superior may not consider whether the 
official was personally hurt or not and 
wheiher or not he desires an action to be 
taken. It is the office. Authority, which is 
of paramount importance. That this is so 
is proved by the opinion (which is, how¬ 
ever, a subject of dispute) that the depart¬ 
ment has a right to forbid an official from 
taking action if the publicity of court 
proceedings would prejudice the interests 
of the service. In such cases, it is held by 
jurists of good repute, the personal claim 
of an official to satisfaction must give way 
to the interest of the department. The 
French Statut des Fonctionnaires reiter¬ 
ates the right of officials to protection 
against threats, assaults, insults, and defa¬ 
mation: the administration is obliged to 
protect them (article 15). Neither in Brit¬ 
ish nor United States law and practice 
does this remnant of Idse majeste appear 
in a special form. 

(9) Such behavior is enjoined in non- 

rransfated almost verbatim from Brand, op. 
cit., pp. 427-28. 

4 ^ Scbiilze-Simons, op. cit., p. 231; 22.12.13. 
56 


official life that the dignity, confidence, 
and respect hound up with the office shall 
not he di.sadvantageoiisly affected.** The 
Frederickian Code, the Allgemeines Lan- 
drecht, already forbade irregular life, 
gambling and the contracting of debts, 
and condemned officials who made them¬ 
selves despicable by base behavior. Offi¬ 
cials connected with any financial depart¬ 
ments are forbidden to speculate, and this 
as well as drunkenness and frivolous con¬ 
tracting of debts may result in dismissal. 
Nor may an official deliberately endanger 
his health or protract his convalescence 
by foolish behavior. In short, 

every official must in his extra-official life 
have regard to ihe special obligations which 
his official position imposes upon him. The 
official must ihcrelorc so order fiis general way 
of life to conform to prevalent opinions on 
virtue, manners, and morals, rhis duty he 
owes, not only to his master, the State, to 
which he staiuls in a special relationship of 
loyalty, hut to the whole of officialdom, which 
ought to sillier in its ranks only worthy pro- 
Icssionul colleugucs.*!^ 

The jurisprudence on this subject—the 
general moral behavior of officials in tticir 
private lives—is voluminous. For exam¬ 
ple, careful distinctions, which we need 
not investigate too closely here, are made 
in the matter of sexual relations, in order 
to separate self-regarding from service- 
regarding behavior. As soon as such be¬ 
havior becomes piihlich know7i and can 
redound to the discredit of the .service, a 
breach of discipline has been tornmiiied. 
This discipline is especially strict (tpiiic 
naturally) in relation to school teachers, 
and marriages must he iiotilied as soon as 
they take place, including the name and 
profession of the father-in-law.** Again, 
drunkcnncs.s, occasional and chronic, is 
classed according to its effect upon the 

** Cf. for France the doctrine (J&ic, op. cit., 
Vol, II, p. 91) of dignitc tic la vie prMc. Its 
derogation is a service fault subject to official 
discipline. 

*» Brand, op. cit., p. 429. 

*«Thc severity of the rules was originally 
most marked in the financial departments—at 
one time, previous permission to marry had 
to he asked for and granted. 
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ofhdul, his toopcrativciiess. his dignity, 
:md the deforce ol responsibility and so- 
bricty siric liy required for his work. PoJicc 
o/hda/s iiave c.spcc iaJJy severe obligations 
of sobriety. In the matter of contracting 
dehis. ikU only is the official hiinscli 
waulied, reprimanded, and fined when 
the matter becomes serious and damaging 
enough, but he is expected to stop his 
wile from lrivok>us domestic economy! 
Cianies of chance may be j)layed, in good 
company, so long as one’s economic iiide- 
peiuleiice is not thereby jeopardized! 

Nothing like the detail and severity of 
this is reproduced in the British, French, 
and American civil services, though it is 
an understood rule that the service is not 
to be brought into disrepute and that oth- 
cials imist be capable of fulfilling their 
tasks physically and intellectually and 
morally, and that any shortcoming in these 
respects would, when punished, act as cor¬ 
rective examples on extra-official be¬ 
havior leading up to inefficiency. But the 
method is not direct, it is roundabout. 
The British civil service is also hostile to 
gambling and moneylenders, yet it merely 
points out in a 'Freasury circular that there 
are no such tilings as good moneylenders, 
but only bad and worse. 

I'hc purpose of such principles, wliether 
direct or indirect, is to prevent officials 
from falling under the influence of men 
outside the department to the extent that 
they may be afraid to exercise their duty 
energetically and impartially. If matters 
were left to themselves, it could happen 
that moneylending and gambling trans¬ 
actions and indulgence in strong drink 
and other sensual pleasures could ruin 
all the calculated relationships of author¬ 
ity among civil servants themselves. In 
private enterprise these matters are left 
much to themselves, though there are bus¬ 
inesses and professions which tacitly or by 
stated rules exact good social behavior of 
their officials. For the most part, however, 
punishment is expected to come from bus¬ 
iness losses, and fine behavior is expected 
to be rewarded by success, that is. profits 
and prestige. As we have so often re¬ 
peated. the rewards and punishments of 
official life are not usuallv as direct and 


impressive: hence the establishment of 
rules antieij^ating possible aberrations. 

(lo) No official may take on any addi¬ 
tional offices or employments, other than 
those for wliich he has asked and obtained 
permission of the appropriate depart- 
ineiual autliority.^^ It is an axiom of the 
service tliat a// the official’s time and en¬ 
ergy must be devoted to the proper ful¬ 
fillment of official duties. ( 7 'he right to 
take part in political activity is a special 
case to which we later devote special at¬ 
tention.) Paid membership of hoards of 
directors or management of a limited 
liability company, cooperative society, or 
any other profit-making corporation is en¬ 
tirely forbidden to whole-time oflicials, but 
mutual provident societies do not fall 
under this ban.^»* Other types of subsidiary 
employment, like agencies for insurance 
companies, irustecships, accountancy, edi¬ 
torship of periodicals, coaching, the carry¬ 
ing on of a craft or trade, require no per¬ 
mission. No such permission is given for 
the management of a tavern or an open 
stall. The wife, children, and servants of 
an official are given permission to carry on 
only those trades which are not likely to 
resull in the degradation of official dig¬ 
nity. Nor is the official now given permis¬ 
sion for continuous and regularly paid 
professional orchestral and concert per¬ 
formances. 

(i i) The civil servants must observe offi¬ 
cial secrecy. 

These duties form a comprehensive 
code of behavior w^hich the civil servant 
is obliged to respect.^ Penalties of various 
grades up to the point of dismissal are 
attached lo them, and their intention is to 
maintain the efficiency of the service. No 
state is without them, although there are 
differences of content and form. The tre- 

*7 Cf. Brand, op. cit.. Part Vlfl, Sects. 147-58. 
Cf. also France, Statut des Fonctionnaires, 
articles 8-10, (a very rigorous set of principles): 
"interests of a nature to compromise his [the 
officiars] independence." 

*8 So almost identically in France since 194O. 
^o'l’he rules were maintained throu,t;hoiit the 
Hiller period, and, indeed, were reinforced by 
additional duties designed to make the service 
even more subservient to political and top 
administrative direction. 
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mendous difference between Germany and 
other countries is this: that while she has 
a code stated quite pul>licly in a con¬ 
venient form, Great Britain had only an 
incomplete set of Treasury circulars and 
minutes and departinenial rules, without 
coherence and uiiinforined by a deliber¬ 
ately applied inind/*o the United States 
has only departmental rules and a few 
clauses in certain statutes,'''* and France 
until the statute of 1946 had only a num¬ 
ber of principles flowing from tlie general 
axiom that the service must serve tlie state, 
and these principles were enunciated oc¬ 
casionally by the Ctmseil d'f'Aat.'*- Sec¬ 
ondly, whereas the Continent has a regu¬ 
lar set of law* courts (administrative tri¬ 
bunals for the most pan) which are spe¬ 
cifically competent in this matter. Eng¬ 
land relies upon the ordinary sense of 
justice of the departmental chiefs (which 
may or may not be a valuable safeguard), 
and in the final resort upon the ministtir 
and the rreasury, in serious cases, and ex¬ 
traordinary tribunals when a particularly 
striking scandal occurs, as in the Gregory 
and Bullock cases, and tlic United States 
upon the head of the department and re¬ 
view by the Civil Service Commission. 

Discipline and Morale, These rules are 
ubiquitous and ever-present threats, and 
the essence of their purpose is subordina¬ 
tion and devotion. They are, in a sense, 
(jf the nature of a state religion. They are 
those commandments which issue from 
the nature of the state, and arc based upon 
the desire to maintain the state. An an¬ 
alysis of the nature of any one of these 
obligations ultimately ends in revealing 
some aspect of the general nature of the 
state—^whether it be authority, or order, 
or service, or impartiality among the 
various social contestants for power. Given 
the nature of the state one can, on the 
contrary, work back to these rules: they 
are the inevitable expression thereof; and 

80 Cf. Royal Commission on the Civil Service 
0929)* Introductory Memoranda (63-49). p. 
iv ff. 

Cf. lb S. Civil Service Commission: Annual 
Reports, Directory anti Prohibitory Statutes, 
and Rules. 

82 Cf. Ji:ze, op. ciL, Vol. II, Chap. 2. 


who wills the one wills the other. Some 
may be practiced a little too roughly, some 
too mildly; some may be antiquated and 
deserve abolition, and again there are 
others w'hich ought to be incliidetl but are 
not. But in their substance they are calcu¬ 
lated to create a mentality and supply in¬ 
centives so that the public services may 
operate eflcciively in spite of the fact that 
the rather violent discipline—the eco¬ 
nomic fears and aspirations—of the corn- 
pc'tiiive and profit-making world is aliscnt. 
riiey arc: in part a substiiiiie for the rough 
justice of the manager, the foreman, and 
the customer's dissatisfaction with s«‘rvi(es 
and commodities produced by the private 
employee. But, of course, the great 
monopolislic hiisinesscs of the modem 
world, especially where their market is in¬ 
elastic. are obliged to adopt similar rnctli- 
ods to secure steady creativeness, and, in 
fact, they do so. 

In the Ciregory case, the Board of In¬ 
quiry set down the doctrine for the* Brit¬ 
ish civil service and reaflirmed it in the 
Bullock case .84 

. . . the Civil Service, like every other piofes- 
sion, has its unwritten code of ethics and con¬ 
duct for wliirh the most cdlcxiivc sane non lies 
in the public opinion of Ihc service? itsell, and 
it is upon llic t};.'i;nien.'ince of a sound and 
healthy public opii.ion wiihin ihc service* that 
its value and eHicieiicy chiefly depend. 

The first efuty of a civil servant is to give all 
hi.s undivided allegiance to the state at ail 
times and on all occasions when *he state has a 
claim upon his services. With his private 

Report of the board of inquiry ... to in¬ 
vestigate ceitnin statements affec-iing civil 
servants, Cmd. 3037, 1928, p. 21. 

84 Report of the board of incpiiry ... to in¬ 
vestigate certain discussions engaged in by 
the Permaneiu Secretary to ilic Air Ministry, 
Cmd, 5254, 1936. Sir Christopher Bullock had 
interlaced public negotiations legarding the 
charter of the Imperial ’Airways with the ad¬ 
vancement of his personal interests. T he Board 
said: “Wc do not say that he conscioiisl) 
used his official position to further Jiis in¬ 
terests; yet we cannot but lliirik that it was 
the official position he held that provided the 
vantage ground. . "I he report releis to the 
"lack of that instinct and perception from 
which is derived the sure guide by which 
the conduct of a civil servant should be 
regulated.” 
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(nines the State is in general not con- 
cct'ticd, .'»o long as bis conduct theiein is not 
stub as to biing disnedit upon the service of 
uliidi he is a member. Hut to say that he is 
not to snUndinate bis duty to his private in- 
tcM'sts, nor to make use ot his oflicial position 
to fiiiihci those interests, is to say no more 
than that he must Ireliave with common hon¬ 
esty. T he service exacts Ctom itself a higher 
staridaid, because it recognises that the stale 
is entitled to demand that its servants shall 
not only be honest in fact, but beyond the 
reach of sus|>icion of dishonesty. It was laid 
down by one of His Majesty’s Judges in a 
case some few years ago that it was not 
merely of some iinpoilance but of funda¬ 
mental importance that in a Court of Law 
justice should not only be done, but should 
manifestly and undoubtedly be seen to be 
done; which vve take to mean that public 
confidence in the administration of justice 
would be shaken if tlie least .suspicion, however 
ill-founded, were allowed to arise that the 
course of legal jrroceediiigs could in any way 
be influenced liy improper motives. We apply 
without hesitation an analogous rule to other 
branches of the public .service. A civil servant 
is not to subordinate his duly to his private 
interests; but neither is be to put himself in 
a position where his duty and his interests 
conflict. He is not to make use of his official 
position to further those interests; but neither 
is he so to order his private affairs as to allow 
the su.spicion to arise that a trust has been 
abused or a confidence betrayed. These obliga¬ 
tions arc, we do not doubt, universally recog¬ 
nised throughout the whole of the service; if 
it were otherwise, its public credit would be 
diminished and its usefulness to the state im¬ 
paired. 

It follows that there arc spheres of activity 
legitimaicly open to the ordinary citizens in 
which the civil servant can play no part or 
only a limited part. He is not to indulge in 
political or party controversy lest by so doing 
he should appear no longer the disinterestctl 
adviser of Ministers or able impartially to exe¬ 
cute their policy. He is bound to maintain a 
proper reticence in discussing public affairs 
and iiioic particularly those with which his 
own Department is concerned. And lastly his 
position clearly imposes upon him restrictions 
in matters of commerce and business from 
which the ordinary citizen is free. 

\Vc content ourselves with laying down these 
general principles, which we do not seek to 
claburutc into any detailed code, if only for the 
reason that their application must necc.s.sarily 
vary according to the position, the Department 


and the work of the civil servant concerned. 
Practical rules for the guidance of social con¬ 
duct depend also as inucli upon the instinct 
and perception of the individual as upon cast- 
iron tormulae; and the surest guide will, wc 
hope, always be lound in the nice and jealous 
honour of civil servants fhcm.selves. The public 
expects from them a standard of integrity and 
conduct not only inflexible but fastidious, and 
has not been di.vappoinled in the pa.st. We are 
confident that we arc expressing the view of 
the Service when we say that the public have 
a right to expect that standard, and that it is 
the duty of the Service to see that the expecta¬ 
tion is fulfilled. 

The general rule necessarily holds good 
in every case where a special art or craft 
is pursued. Discipline is severe in propor¬ 
tion to the excellence of attainment sin¬ 
cerely desired. Bernard Shaw does not 
drink tea, coffee, or alcoholic liquors, 
mainly because he is loyal to his craft: has 
he not said that without them he kills nine 
out of ten thoughts, hut having consumed 
them he loses the power of self-criticism? 
The most splendid code of systematic self- 
discipline is the Book of Spiritual Exer¬ 
cises made by Ignatius Ix)yola for the 
Jesuit Order. The novice passes twenty- 
eight days in devotional retirement. In 
this seclusion he is humiliated by the 
memory of his past life and troubled with 
a vision of future labors and sacrifices. lie 
then learns the life and works of Christ, 
and chooses the specific path upon which 
he thinks to tread toward the divinely ap¬ 
pointed goal. He is helped to enter into 
the spirit of the way of salvation made 
known by the Saviour; and before the re¬ 
splendent light of this revelation, the 
novice annihilates his average nature and 
surrenders for ever to the commands and 
prohibitions adequate to the duties which 
he has now come to expect of himself. 
Each clay starts with prayer, and then a 
prelude, that is, a strenuous imaginative 
evocation of men and places, or his per¬ 
sonal vices, which he will be called upon 
to master during the day. He must obey 
the dictates of his preconception. Then 
(and on each day there is a different rou¬ 
tine) he traverses a number of spiritual 
stations; surveys his sins and meditates 
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upon their despicable baseness; reflects 
upon the distance of his fall from the pos¬ 
sible maxirnuin of human saintliness; and 
from the high morality of God, meditates 
upon, and even cries aloud, his worthless¬ 
ness compared with the Lord’s unbounded 
loving-kindness; vows that he will em¬ 
brace the means of amendment, and 
repeats the Lord’s Prayer. A ritual of 
penitence, all military in its qualities of 
discipline and subordination to the com¬ 
mand of the former cavalry officer, Loy¬ 
ola, was prescribed, and it recalled in 
terms calculated to rouse the martial 
spirit, the eternal battle between Wrong 
and Right. 

More modern and ordinary instances 
abound. An Olympic runner is made by 
careful diet, proper spells of rest, and dis¬ 
ciplined exercise. A boxer suffers terribly 
during training; similarly with dancers, 
painters, and writers. They discipline their 
talents. 

The ordinary, average worker is kept to 
this intensity of training, this carefulness 
of life, is kept “in form” by the prospects 
of advancement or of losing his job and 
by many other things which operate 
equally in the civil service as, for exam¬ 
ple, the opinion of his friends and the 
sneers of his enemies, a pure sense of self- 
respect, and so on.®o I'he security of ten¬ 
ure, the colleagueship, the monopoly of 
unpriced services, reduce the strain and 
tautness and severity of the serv'ice of the 
state, and a deliberately invented and con¬ 
sciously inspired code of discipline is the 
necessary basis of progress. The desire 
for excellence of attainment must, if it is 
not .spontaneous, be synthetically fabri¬ 
cated. Whereas in private employment 
the price of service in laige part evokes 
obligations and restraints, in public em¬ 
ployment the obligations and restraints 
which serve the public are not in strict 
proportion to the price paid to civil ser¬ 
vants. 

In some countries a note of religious 
solemnity is introduced into the whole 
arrangement by the institution of an oath 

Cf. Carl F. Taeusch, Professional and Busi¬ 
ness Ethics (New York, 1926). 


which civil servants lake when entering 
the service. In bygone days such oaths 
were personal, that is, they were made to 
the Prince, King, or Emperor,and it was 
to the personal service of these that the 
olden-day Chancellor, Marshal, and other 
oHicers swore devotion. 'Ehe transforma¬ 
tion of the royal State into the impersonal 
state has resulted in the oath being taken 
to the laws and the constitution. For these 
continue, or lawyers are prepared to dem¬ 
onstrate that they continue, though Pres¬ 
idents, Prime Ministers, and party leaders 
come and go. Weimar German ofllcials 
had to “swear loyalty to the Reich consti¬ 
tution, obedience to the laws, and con¬ 
scientious fulfillment of my oflicial du¬ 
ties.” 

The Obligations of Public Service. Sup¬ 
posing now that the present tendency 
toward maintaining state activity contin¬ 
ues, that the state .socializes: that is, man¬ 
ages a large part of the total economic 
activities to the exclusion of the present 
price- and profit-rnaking machinery. Sup¬ 
pose it discards for the great basic neces- 

K.g., the oath in the filiccnih century (in 
Prussia) was to the immediate master; to him 
was sworn faithful service, the care of his 
interests and those of the country, the prompt 
and careful excciifion of all official duties as 
well as the spec:a; orders of the master, and 
finally, the strict keeping of official secrets 
and other confidential information made by 
the master. (S. Isaacsohn, Geschichte des 
preussischen Bcnmlentums, Vol. I, p. 7.) 
or Cf. constitution, 1919. article 176. 

France: Under Napoleon as Krispcror, civil 
servants swore obedience to the constitution 
and to the Emperor; this fr>rm remained until 
September, 1870, when the oath of service was 
.supt>rc.ssed. Hnr Ji-ze says that the professional 
oath still exists. He condemns it, saying it is 
puerile, because a magistrate or a teacher 
will serve loyally in any case. "In fact, it is a 
practical and theatrical means of fulfilling the 
ofheial ceremony of installing a public officet. 
It has no legal significance. The oath adds 
absolutely nothing to the .service duties of 
the official." (jeze, op. cit., Vol. IT, p. 94). 

Great Britain: No oath. United States: No 
oath, but the TVA statute requires [Sec. 2(h)] 
that all members of the board shall be persons 
who profess a belief in the fcasibiliy and wis¬ 
dom of this act. 'I'he Authority requires this 
profession of all its employees. I'he require¬ 
ment had its origin in the anxiety that en¬ 
emies of public enterprise would thwart the 
TVA from within. 
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s.ir/cs the prindplc of price for the prin¬ 
ciple of tfjc best quafiiy and greatest 
quantify to him wIjo needs most, or even 
iJie principle of equal distribution? It the 
ordinaly eronornic motives as they now 
o|)t*raie are deviiali/ed by the state pro¬ 
vision of secure etonomic conditions, what 
j)rinciple of beliavior must be put in their 
place to serve sucJi a philanthropic state? 

If nationalized services are to operate with 
the iiiaxiinum of beneficial cllect and the 
minimum waste of energy and resources, 
it is in)t cnougli that they arc manned by 
millions of civil servants who know how 
to go about their business, acting in an 
ingeniously-planned organization. A faith 
must nnimaie and sustain them in the use 
of that knowledge, a faith akin in its 
steadfastness and contpelling atirattion to 
that whidi moves great scientific, intel¬ 
lectual, and artistic natures. They niust 
believe tliat tli(‘ir wink and their surrender 
of easy satisfat rioiis and daily indulgences 
are worth while. 

A dynamic ethic is above all neces¬ 
sary, an insistent commandment, an un¬ 
failing “Thou Shalt” and “'Fhou Shalt 
Not.” 'This ethic can have an enduring 
effect only if it is based on a deliberately 
inculcated .schciru? of beliefs about the 
debt owed by individual men and women 
to the society whose service is their pur¬ 
pose. and these beliefs must be held re¬ 
ligiously. Wc liave glanced at the present 
state of those beliefs as included in the 
codes of discipline of some great modern 
states. But they merely correspond to a 
degree of socialization which if it is not 
small is at least not yet as large as the 
programs of progressive political parties. 
Even conservative parlies arc socializers in 
the many things they would like to force 
every'hody else to do: for conservatism is 
far from individualistic. It merely asks of 
the state difleient activity from that de¬ 
manded by others; but, emphatically, it 
asks the state's intervention. If society, 
then, conies to rely upon the socialized 
operation of essential industrievs, its suc¬ 
cess will depend chiefly upon the quality 
of mind the civil servant brings to their 
conduct. And it seems to me that the quai- 
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ity of mind must fulfil the following con¬ 
ditions. 

The civil servant must believe that the 
public welfare is his sole end, and that he 
is not entitled to spiritiial and iriateriai 
adventures which conflict with this end. 
lie must subdue desires for alternative 
satisfactions which are incompatible with 
the public welfare. When all constitu¬ 
tional cliannels, in the creation of which 
he will naturally have had a fair say, have 
been used in regard to his claims for pay. 
conditions of w’ork, amount of leisure, 
etc., he must accept the result without 
that malice, sense of injustice, or revolt 
which would spoil his work. Since only 
what best serves the state is best, it is a 
breach of official faith to show favoritism 
or jealousy in the course of his official 
duties on grounds of race, creed, class, sex, 
family tics. etc. If he receives orders which 
arc unsound, or is reprimanded, as he 
think.s, unjustly, his sense of obedience 
must not be w'eakened, and (without ani¬ 
mus) he must honestly state what seems to 
him unfair and inefiicient. 'The use of his 
leisure would rmed to be such as not to 
unfit him for the best performance of his 
duties. His inventive faculties must be 
continually kept at their fullest natural 
stretch. His imagination must, as far as it 
can, see through the forms and the oral 
and wTitien reports to the human realities 
they represent. The representative assem¬ 
bly and its organs will lay down the limits 
witliin which he may act officially, and he 
owes obedience. Tolerant and kiiullv to 
those l)eJow him in rank and to the public 
he serves, lie must use his official authority 
no more than the interests of the service 
require, and suppress the impulse of per¬ 
sonal dominion since his command is held 
only as a trust for society. 

These are austere conditions, and the 
task of cultivating them in several million 
administrators drawn from the average 
men and women we know is fraught with 
immense difficulty. Indeed, it may be 
asked, is the task even possible? We shall 
not attempt to answer that question here 
but we may indicate some of the elements 
into which the inquiry must be resolved. 
How far is the incentive to make private 
8 ] 
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profit actually operative in modern indus¬ 
try? How strong arc other motives, if pres¬ 
ent, compared with it? Was private profit 
the predominant motive when the young 
men or women first entered employment, 
or were they attracted by other prospects 
in their vocation? Would a freer choice of 
profession modify the desire for harsh 
(ompetitive economic advantage, and for¬ 
tify the strength of other mental and spir¬ 
itual factors, such as delight in spccula- 
lion, research, organization, handicralt, 
and so forth, essential lo s(mnd progres¬ 
sive industry? How far. in fact, has acquis¬ 
itiveness been checked in professions and 
business? If it has been limited l>y an 
accepted body of ethics, what gener.il 
effec t has this had upon the behavior of 
those accepting it? Has there been, for 
example, much private rebellion against 
the code—did men “grunt and sweat 
under a weary life,” and feel that they 
l)ore fardels? 

For it is urgent to beware that we 
do not sim]>ly remove the human stress 
and pain from where they are resident in 
society to another place. Good sialcciaft 
is to move and redistribute them so as to 
reduce their incidence to the minimum 
possible. And it is all too easy to make 
mistakes: to create sheer ugliness and 
moral inhibitions without creating as 
much or more freedcun, beauty, and moral 
development. Of this, the statesman must 
beware, and the cost must be anticipated. 
And, finally, we must ask whether wc can 
possibly devise a system of education for 
children and adults which will enable us 
to inculcate the code of discipline—how 
far can we go along this road of changing 
the schools, the universities, and the en¬ 
vironment, and thereby of subjecting im¬ 
pulses and restraints to our rationally con¬ 
ceived social plans? For the ethics of every 
profession will he found, on clo.se analysis, 
to be not much higher and not much 
lower than the general decency of the 
nation as a whole. Their nature, at the 
least, is powerfully molded by the level 
of the surrounding and pervading civ¬ 
ilization. 

These are not ca.sy questions to answrer. 
They require an exact and critical re¬ 


search into human nature and the world 
in which it lives. But wheiher they are 
answered before w'e move into a more 
socialized or a less suite-controlled life 
than we have now, the giKiil we decide 
upon will be purchased by a price paid 
ill the currency of such restraints as we 
observed in the ofiicial di.s(:ipliiie of today. 

"Ihesc questions are not put with the 
idea ol suggesting that the conditions are 
im)>ossible of iulhllmeut. Nor are they ex¬ 
pressed in an absolute sense, that is to 
say, the world is not fated with deciding 
to have all or nothing of socialization or 
a planned economy. T here may be some 
branches of cnieiprise where the condi¬ 
tions can be fuliilled better than in others. 
Ihere may be partial .state control, short 
of full owuersliip and management, in 
which the controllers alone must .satisfy 
the disciplinary condiiions, wliile the rest 
are free. I he full force of the principles 
regulating duty and incentive in a planned 
economy may not need to be applied to 
the general body of the workers under the 
higher ranks of the executive group, the 
intermediate hnernen level. 

What is to be learned, however, is that 
where the economy, as well as other 
phases of man s social behavior, is subject 
to social rule, it must bt in tlie name of 
certain f)riiuip]t*s 'Fliose principles can 
be fulfilled by a persuaded people and 
convinced officials. In proportion as per- 
sua.sion and conviction aie lacking and it 
is still ordained to proceed with tlie poli¬ 
cies, then coercion musi inicr\'enc.®** 

It is, therefore, emphatically evident 
that the democratic process, whereby no 
additional activity is assumed by the state 
and no extra piece of governmental ma¬ 
ss Here the reader should have in mind the 
Soviet planned economy, carried ihroiigh and 
maintained without popular con.sctjf. CT. A. 
Baykov, The Development of the Soviet Eco¬ 
nomic System (Cainhiitigc, lyiG). Gf. Stalin's 
speeches in Leninism (New York, 194:5) re¬ 
garding the uprooting ol (he kulaks and the 
inefficiency of the administration of the 
planned economy. e.sperially the quality of the 
picxlucis. Cf. also S. and B. Webb, Soviet Com¬ 
munism (London, 1935), Pan II, Chap. IX. “In 
Place of Profits," where they ask anxious ques¬ 
tions regarding fear as an instrument of man¬ 
agerial control. 
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chincry is set up until it has been thor¬ 
oughly warranted by open discussion and 
acceptance, is an essential element in good 
administration. 

POLITICAL RIGHTS 

The democratic principle has had at least 
as much influence upon the modern state 
as the principle of efl'icicncy, and the pub¬ 
lic services have been powerfully aflecteil 
by it. But the notion of authority still lies 
Strongly embedded in the organization of 
the modern civil service, and though the 
democratic principle has had its influence, 
its etiect is still only in the early stages of 
evolution. All kinds of motives combine 
to support the harshness and firmness of 
the stale’s authority over its servants, and 
these motives are grounded in the state’s 
prestige and in its social importance. 
Decades have been required to bring some 
mildness into the stale's relations with its 
servants, and the concessions have never 
been made but with great misgivings by 
their donors. Legislatures are in fact 
dreadfully frightened by civil services: 
they and society seem to be lost without 
them and lost with them, and they feel 
compelled to treat them in a way which 
has, in the last generation at least, not 
been tolerated by private employees. We 
have already in our discussions of dis¬ 
cipline traversed some of the reasons for 
this. 

Political freedom falls broadly into two 
parts—that which concerns the exercise 
oi the vole and general political activity, 
and l\vai wYvich concerns candidatuie for 
\e^s\auve assendAles. 

The Vole and Political /Icliuify. 'No 
connxne^ now lorVvd c\\V\ setvanu Ixom 
voting, nor, as a spec\a\ class, were they 
so limited in the nineteenth century. The 
tendency has been rather lor civil serv¬ 
ants to be especially welcomed as voters, 
not by the law, but in political practice, 
because the government in power (in 
France until 1871 and in Germany until 
1918. the Crown’s ministers in a mock- 
consiituiional state) and the parties 
struggling for power have always hoped 
to influence civil servants to vote tor 


them. Governments have always had a 
fairly easy task, especially in France. Ger¬ 
many, and the United States, in intimi¬ 
dating civil servants, and spying on civil 
servants has served to reveal any recal¬ 
citrancy. The iinpfirtance of these votes in 
the aggregate can be gauged when we re¬ 
member that the officials constitute a 
very substantial proportion of the elec¬ 
torate. We may take it, too. that there are 
fewer abstentions among civil servants 
than among other branches of the popu¬ 
lation. Further, they have, in bureau¬ 
cratic countries, made very good can¬ 
vasses. These qualities persisted in 7 'hird 
Republic France; in Germany they were 
cynically employed uniil 1918, when a 
great break was made with the electoral 
and bureaucratic past. In England the 
progressive disappearance of patronage 
and the growth of bribery and corrupt- 
practices legislation reduced the signifi¬ 
cance of this use of the civil service vote 
to a negligible proportion after 1870. In 
the United States the remnants of the 
spoils system leave Congressman and the 
Senator an ample field for ugly election 
practices in spite of very great progress in 
the last four decades. 

At first, and to some extent even now, 
the civil service vote was encouraged by 
the politicians for their own purposes. 
But as the numbers of the civil service 
grew, and as its members became ever 
more aware of their collective economic 
interests, they became strong enough to 
threaten to make at least some members 
of the legislature the servants of their 
special interests. The thieat from some 
bodies of civil servants, like dockyard 
workers and postal officials, was strong 
enovigb to constitute a problem. The way 
out oi this difficulty was variously pro¬ 
posed as disfranchisement or as the cre¬ 
ation of special constituencies. 

No great haim has come from leaving 
matters to take their own course. It is too 
grave a penalty to debar a civil servant 
from voting when the result of that 
voting has, on the whole, so little effect. 
If civil servants were much more numer¬ 
ous than they are, and if their activities 
and power were not offset by other 
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voters and associations, then some other 
arrangements would need to be made. 
We shall speculate on this theme later. 
But the vote has obviously come to stay. 

Political Activity in France, The ex¬ 
treme of liberty allowed in political ac¬ 
tivity is to be found in France. But this 
is not based upon any consciously elabo¬ 
rated political activity at all; it comes 
about administratively, and is derived 
from the authority ol the minister and 
the heads of the department to see that 
the officials do their work properly. 
Where, therefore, participation at meet¬ 
ings. the employment of time in writing, 
and canvassing, acting as treasurer, and 
so on, affect departmental activity, the 
means of its restriction is part of the 
ordinary disciplinary arrangements. But 
the tendency in France has not been gen¬ 
erally to forbid or even narrowly to 
restrict political activity. It has been 
simply to turn it into “proper" channels: 
that is to say, to make it support the gov¬ 
ernment of the day, and rid it of anti- 
patriotic, antimilitaristic, syndicalistic ele¬ 
ments, and religious suspects.®® It has 
been said ®® tliat: 

The same men who to purify the law of all 
Catholicism, asseMccl the indifference of the 
State to all doctiines, today recognize the 
State's right to have a docirinc; those who 
negated the soul say that it lias the “charge of 
souis." tfiosc who foifi.ulc it challenge the 
ndcpemlcnce of the inimi by any philosophical 
prcfeiciuc, assign to it the duty ot creating 
“the unity of minds." 

Tiie time is past when the personal 
records were the unfailing registers of 
political behavior. The jurisprudence of 
the Cornell d^iitat does not permit use 
of the disciplinary or promotional poww 
on political grounds, but it denies to tlie 
official the right to act outside his work 
in such a way as to threaten to render 
inefficient his capacity for serving the 

8»Cf. r. Hiirmigiiic, Uttat el ses Agents 
Brussels, 1911), p. 29 ff.; and P. Leroy-Bcau- 
icii, L*£tat Mndeme et ses Fonctions (Paris, 
1890), p. 81. 

00 Rticnne Lamy, Catholiques et Sociahstes, p. 

38. cited in Harraigiiic, op, at,, p. 30, foot¬ 
note. 


common good as assigned to him in his 
official duties. He is safeguarded against 
surreptitious pressure by the stalut, which 
declares (article 16) that his dossier must 
not include any mention of his political, 
philosophic or religious opinions. 

Political Activity in Britain, British 
manners and institutions arc much differ¬ 
ent. A comparatively high standard of 
public honor is combined with more 
subordination to the public welfare. Long 
years of electoral experience and efficient 
party organization have made civil serv¬ 
ant canvassers unnecessary, while the 
tradition of the impartiality of the civil 
service is a strongly respected convention. 
Rational consideration has therefore been 
given to the subject, and a series of rules 
worked out by the various departments 
and the I'reasury. Generally these allow 
political activity so long as it is not of 
a son to bring the civil servant as an of¬ 
ficial into such conflict with other citi¬ 
zens that the public service would suffer 
damage in its dignity, authority, and 
reputation as an impartial servant of the 
community. The rules, therefore, affect 
the combativeness of the civil servant, 
and his occupation vrith politics while in 
official uniform or during his official 
hours. The Order in Council ot 1910 
embodied the traditional custom of the 
service that “employees of the civil serN’- 
icc should lake no oven pan in public 
political affairs." Lxarnple.s of depart- 
mental rules are the Clerk u in^fruttions 
of the Board of Inlao l Revenue which 
forbid any officer to beionie secretary of 
a political association or club, and the 
Post Office rule forbidding canvassing or 
other political demonstation while in 
postal uniform or ser\’ing upon a party 
committee concerned with furthering or 
preventing the return of a particular can 
didate. 

In 1^25 a Treasury Committee con- 
sidered regulations governing candidatiiri' 
for Parliament and for municipal bodies 
of persons in the service of the Crown, 
and its report®^ dealt with political ac¬ 
tivity and the right of candidature, but 

siCmd. 2408, 1925. 
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ice should be forbidden. The agreed 


with special and almost exclusive atten¬ 
tion to the latter- The committee required 
the maintenance of restrictions wherever 
the reputation for impartiality of the 
civil servant might be jeopardized. 'Fhe 
main ground for such restrictions upon 
candidatures and political activity was 
this: 

The constantly extending disposition <il Par¬ 
liament to entrust the exercise of ({uasi jiulicial 
duties to executive departments without pro¬ 
viding any of the estnldished safeguards op¬ 
erative against judicial excess—such as pub¬ 
licity, right of audience to persons alfected, 
statement of reasons for judgment, right of 
appeal, and the like—as well as the sliarper 
alignment of political parlies in these days, 
unite to make the high reputation for political 
impartiality hitherto enjoyed by the public 
service a more valuable national possession 
than ever before. We can feel no doubt that 
the confidence universally held in the existence 
of such impartiality is a most valuable guar¬ 
antee for its continuance, and we can have no 
assurance that the existing ethic of the service 
would long suivivtt that cunfideiice it it were 
once lost. 

The committee rejected the possibility 
that an alternative career, that of poli¬ 
tics, should be opened up to civil servants. 
It would take experienced civil servants 
from the service, and would distract 
others by aspirations whicli might fail of 
realization. They were afraid that a pub¬ 
lic servant would use his office to help his 
political career and his political career 
to improve his official position. They ac¬ 
cordingly recommended that participa¬ 
tion in municipal government should be 
still permitted by departmental discre¬ 
tion, where it involved no moral or ma¬ 
terial interference with official duties. As 
for parliamentary candidatures, the ex¬ 
isting civil service rule—that is, resigna¬ 
tion on candidature—was to continue in 
effect, ilut the industrial staffs (munitions 
workers, shipbuilders, etc.) of the fighting 
services should be exempt. Some members 
of the committee thought that all indus¬ 
trial staffs and the manipulative and 
other subordinate grades should be free 
to pursue candidatures. Bui even here it 
was recommended that political activity 
in official uniform or in the area of serv- 


recommendations were made effective by 
Order in Council, July 25, 1927. The de¬ 
partments which have local offices and 
connections with the local authorities 
prohibit their officials from standing for 
local counciloiship. 

Many civil servants, keenly interested 
citizens, remained restive under these re¬ 
strictions, and after World War II raised 
the issue of political freedom anew, at 
a time when also great changes occurred 
in political and administrative oig^aniza- 
tion. The most recent ideas are surveyed 
presently. 

Political Activity in Germany, Before 
the advent of democratic government in 
1918, the German government mastered 
the political activity of its servants and 
saw to it that none save "friends of the 
Government" or ‘‘Faiherland-faithiul" 
citizens became and remained civil serv¬ 
ants. The large military clement wliich 
had the monopoly of the lower clerical 
and custodial grades was well enough 
disciplined not to need encouragement 
to occupy itself with political activity ex¬ 
cepting as it pleased the government, that 
is, the Conservatives; and the upper civil 
service was in the main by birth and social 
position the supporter of the government, 
and those wdio were heads of the local 
authorities w'cre the political agents of 
the government.®'-^ A long and biller con¬ 
troversy raged round the position of the 
heads of the local hierarchy under the 
name of "the problem of the political 
officials.” 

The advent of democracy aggravated 
the problem. It was especially among the 
civil servants of executive and clerical 
rank—always the storm-center of agita¬ 
tion in the civil service—that resentment 
was felt about political limitations. 

The change from monarchy to democ¬ 
racy threw' Germany without any prepa¬ 
ration into the very midst of all the 
bristling difficulties of the problem. The 
first impulse, as soon as parties became 
all-powerful, was for each party to use 

Sc*e 11 . von Gerlach, Mvine Etlebnisse in 
der Preussischen Verwalling (Ik-iiin, 1919); 
and A. Werinulh, Ein Bearntenleben (Berlin). 
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the civil service for all it was worth as 
‘'spoils" and as votes, canvassers, and 
election agents. Some things—some neces¬ 
sary—were done in the early months of 
the Revolution.®^ Then the constitutional 
assemblies of the Reich and the states 
set to work and produced the elements 
of a code. The main features in the Reich 
and in Prussia emerged from a considera¬ 
tion of article lijo of the constitution of 
August 11. 1919. and a series of decisions 
of the Supreme Administrative Court of 
Prussia. The constitutional clause said: 

C^fiicials are servants of the community, not of 
a party. 

All ofTtcials are guaratilccd fieeiiom of their 
political opinion and the right of association. 
Officials are accorded special iepresc:t)tative 
committees which will he constituted in de¬ 
tail by a law of the Reich. 

We are here principally concerned 
with the second clause of this article—on 
the freedom of political opinion. This, 
when taken together with article 118, 
which gave all citizens the right to express 
their opinions freely but wdthin the limits 
of the general law,®^ meant that the of¬ 
ficial was without any constitutional 
limits upon his political activity. But 
these constitutional rights were abrogated 
to the extent made necessary by the 
nature of their office.®® This is a very 
good illustration of the argument sus¬ 
tained in the previous section on dis¬ 
ciplinary codes and the need for an 

Von Gerlach, op. cit. 

I.e., the criminal law relating to libel and 
slander, etc. 

Cf. til and, op. cit., p. 486. 'I'hc tii ussian 
Oberverwaltungsgericht (1927) laid down very 
strong doctrine: “The right to freedom of 
opinion is no unlimited one, but finds its 
limits for every citizen in the general laws, 
and for the official further in the duties im¬ 
posed on him by his duties, principally in 
the duty of obedience and loyalty, which for¬ 
bids him from making a use of this right as 
uiiliniitcd as other citizens who are not under 
the compulsion of the unrelaxable official 
discipline in the general public interest. The 
office includes the whole of the official's per¬ 
sonality. He is never a mere private citizen: 
ill all his actions, even outside his office in 
the narrowest sense of (he word, he must 
know and remember tfiat his office binds 
him." 


official ethic. The constitutional rights of 
civil servants are limited by more than 
the general criminal law; they are not 
like ordinary people. These limits did not 
go so far as to exclude officials from the 
franchise, or to require that they should 
change their political parly because it 
happened to have a point of view differ¬ 
ent from the government of the day. But 
officials must be held in check by remem¬ 
bering that their behavior might affect the 
belief in the impartiality of their official 
function. No admixture of official and 
political activity was permissible. Nor 
might any official superior use his author¬ 
ity to influence the political opinion and 
activity of those under his control. Of¬ 
ficials were forbidden to use their official 
or social power to influence votes, and all 
political agitation in offuial precincts was 
strictly forbidden. The Supreme .Admin¬ 
istrative Court of Prussia decided that 
"freedom of political opinion" meant that 
any official might openly proclaim him¬ 
self member of a political party, at^d that 
against this simple declaration no discip¬ 
linary action could be taken. Cases, how’- 
ever, arose where officials wore party sym¬ 
bols, like swastikas and Soviet stars, 
buttons, and badges, and since experience 
showed that these resulted in undesirable 
altercations and a disturbance of the 
peaceful continuity of official work, the 
exhibition of symbols during service W'as 
completely forbidden. 

The penal code ®® forbade all officials, 
without exception, to promote or sup¬ 
port, by positive activity, the efforts of 
political parties who washed to abolish the 
bases of the existing republican forms of 
the state by violence—as, for example, 
the Communist party or the Separatists. 
An official, for example, who participated 
in the formation of a "red army" had to 
be dismissed.®^ Behavior of this kind 
naturally was against the oath of office. 
The law^ on the Defense of the Repub¬ 
lic®® of July, 1922, which has been 
inserted into the Reich law relating to 

«® Reichsarbeitsministerium, 25.2.23. 

Articles 82-84. 

A8 Prussian Disciplinary Court, see Deutsche 
Jurislen Zeilung, Vol. 24, p. 852. 


[877] 



PROBLEMS WHICH 


arise after recruitment 


federal officials, also imposes special duties 
upon them. They could not in public and 
during their functions promote move¬ 
ments for the restoration of the monarchy 
or against the existence of the Republic, 
by the misuse of their official status or by 
incitement or spiteful behavior, nor sup¬ 
port such movements by calumniating, 
defaming, or bringing into contempt the 
Republic, the President of the Reich, or 
members of the present or a previous re¬ 
publican-parliamentary government of 
the Reich or any state.®® 

The administrative courts worked out 
the effect of the official duties upon con¬ 
stitutional rights in considerable detail. 
Where officials in the course of their po¬ 
litical activity criticized the government, 
they were expected to endeavor to exer¬ 
cise the rights in a peaceful and a 
technically impersonal fashion. They 
could not fight the government either 
publicly or privately in a manner de¬ 
signed to stir up hatred, or agitate, or 
incite. What happens inside the service 
was not to be made known to outsiders 
not directly interested. Complaints about 
superiors might not even be published 
in a service journal. Officials were obliged 
to be very careful not to defame their 
superiors, or to engender dissatisfaction 
among officials and jeopardize the disci¬ 
pline and order of the civil service. 

Thus the political activity of civil serv¬ 
ants in Weimar Germany was limited. 
Civil servants could act and speak po¬ 
litically, but all in a muted key. It should 
be noticed that in Germany some of the 
officials were definitely political of¬ 
ficials: that is, their position was such 

that they had wide discretion in the 
execution of the plans of the central gov¬ 
ernment; they shared, indeed, in the 
work of government in a very real sense, 
being in close and intimate contact with 

®®Cf. also G. Ansdiiitz, Heamten und die 
Revolutiondren Parieien (Berlin, 1951). 

70 These were classified in an order made by 
the Reich Ministry of Justice. 16.2.2^. Reichs- 
justizminisierium; cf. Beamien-Archiv, Vol. 
Ill. p. ^22. The best general treatise upon the. 
subject since 1919 is A. Kottgen. Das deutsche 
Berufsheamtenlum und die parlameniarische 
Demokratie (Berlin, 1928). 


ministers and sharing their confidence. 
I'hese could not. under any circum¬ 
stances. work against the government of 
the day, and were not allowed to attempt 
to criticize ministerial plans or projects 
in public. 

On the whole, the Weimar Germans 
wwked out a rational system, not too hard 
upon the civil servants and not dangerous 
or derogatory to the authority of the 
state. The interests of any state are in the 
maintenance of its authority, and this is 
based upon its spiritual awfulness and its 
temporal dignity and efficiency. The limi¬ 
tations upon the civil servants are de¬ 
signed to safeguard these qualities, in all 
their possible entirety, from the effects 
of unrestrained democracy. These limita¬ 
tions ought not to be drawn too narrowly 
since too sharp a differentiation between 
officials and public is bad for both. Every¬ 
thing which can make for community of 
life and understanding of governors and 
governed is important. 7 'he mistake to be 
guarded against is that of being unjustly 
restrictive to the official. 

Political Activity in the United States. 
This, owing to an unfortunate adminis¬ 
trative history, the United States has not 
been able to avoid, and her present law 
and regulations are rather of the nature 
of an undue reaction from the blatant 
evils of the “spoils'' system than a rational 
settlement of the problem of political 
activity. The Civil Service Act of 1883 
gives the Civil Service Commission power 
to aid the President in preparing suitable 
niles for the civil service, and the rule 
which appears first in the body promul¬ 
gated by the President runs: 

No person in the executive civil service shall 
use his official authority or influence for the 
purpose of interfering with an election or 
affecting the results thereof. Persons who by 
the provisions of these rules .are in the com¬ 
petitive classified service, while retaining the 
right to vote as they please and to express 

71 J he same may be said of Australia, Canada, 
and South Africa, and the regulations of these 
countries are almost identical with those of 
the United States. For the United States, see 
W. Chen, Doctrine of Civil Service Neutrality 
in the United States and Great Britain (Uni¬ 
versity of Chicago Ph.D. thesis, mss., 1937). 
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privately their opinions on all political sub' 
jects, shall take no active part in political 
management or in political campaigns. 

This provision is suppleniented by the 
rule prohibiting political assessments, 
that is. the raising of iuiids for political 
purposes by more or less enforced contri¬ 
butions from civil servanis.^2 it ex¬ 
tended in various ways b^ the Hatch 
Act. 73 

Candidatures for political conventions 
in the capacity of delegate, ox service as 
an officer or employee thereof, are pro¬ 
hibited. Attendance is permitted, but not 
participation in the proceedings in any 
shape, nor public display of partisanship 
or obtrusive demonstration or interfer¬ 
ence. It is permissible to cast a vote at 
primaries, mass conventions, or caucuses, 
but ncjt to go beyond this point, whether 
as an officer of tlie meeting, as a speech- 
maker, or even to take a prominent part 
in the proceedings. Preparing for, ad- 
(Ire.ssing, or organizing or conducting a 
pcditical meeting or rally is not permitted. 
Nor is service on any political committee 
allowed. Even attendance at committees 
which are distinctly related to government 
policy at a time when campaigns are in 
progress may fall within the ban. It is 
permissible for civil servants to be mem¬ 
bers of political clubs, but not to be ac¬ 
tive in organizing them, or in making 
addresses to them, or to be officers wnthin 
their framework. It is even dangerous to 
hold office in oi^anizations established to 
secure social reforms, as they may take 
on a character of partisan political ac¬ 
tivity. There might even be a question 
asked where the more technical aspects 
of governmental reform were the object 
of some civic organization’s program. It 
is permissible to make gifts of money or 
kind to political organizations, but they 
may not solicit, collect, receive, disburse, 
or otherwise handle contributions for 
political purposes. No such contributions 

72 Criminal Cwlc, Section 118 ff. 

78 Public Law, No. 25a, August 2, 1939; 
amended July 19, i9<io, and March 27, 1912. 
Cf. Civil Service Commission Form 3726, June. 
1942, Political Actions of Public Officers and 
Employees. 


may be made directly or indirectly to se¬ 
cure the election of members of Congress. 

Although employees may express their 
opinions on all political subjects and 
candidates, such expression may not occur 
in such a way as to constitute an active 
part in political management of cam¬ 
paigns. While an employee may wear a 
political badge or display a poster in his 
w’indow or car, it is a violation of the law 
to make this into a partisan display while 
on duty. 

The management of newspapers or 
editorial service thereon, where they are 
known as partisan, is prohibited; any kind 
of publication for or against parties, can¬ 
didates, or factions is prohibited. Prac¬ 
tically every kind of activity at the polls 
is prohibited, excepting the right to vote. 
Though the right of petition is safe¬ 
guarded, if petitions are identified with 
political management or campaigns, the 
civil servant may not initiate them or can¬ 
vass for their signature. 

All these rules arc interpreted in de¬ 
tail and quite strictly—at any rate, in 
theory. There are additional rules pro¬ 
hibiting the interference w'ith the political 
freedom of any civil servant by other civil 
servants or b) outsiders through the offer 
or refusal of jobs or promotions or dis¬ 
missals, and so on, for political purposes. 

These restrictions are exceedingly 
heavy: certainly in their overt complete¬ 
ness far more so than those in Britain 
and France. There are others concerning 
the holding of office in legislative as¬ 
semblies. and even more important, being 
members of organizations whose political 
activities and general philosophy are dis¬ 
liked—such as fascist and communist 
groups. To this subject we return pres¬ 
ently. It may be added that one of the 
bans on membership of political organi¬ 
zations related to affiliation w'ith those 
that advocate strikes, and this also needs 
separate discussion later. 

The action taken by the Civil Service 
Commission against offenders is displayed 
annually in its report. 

Political Candidatures. Neither Great 
Britain nor the United States allows po¬ 
litical candidatures of civil servants. The 
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PROBLEMS WHICH 

early practice of the former was dictated 
by the fear that the executive would dom¬ 
inate Parliament at a time when the 
Crown and ministers showed every sign 
of desiring such domination. That fear 
has departed, hut before it lost its effi¬ 
cacy it resulted in the theory of the 
separation of powers and its inscription 
in the constitution of the United States 
and most of the American staies.^^ The 
present situation, which is ver)' much the 
same for Australia and Canada, is dic¬ 
tated by the fear that the civil service 
would lose its reputation for impartiality 
if civil servants were allowed freely to 
become candidates and participate in the 
work of political assemblies. We have 
already (p. 869) quoted a passage from 
the report of the British Treasury Com¬ 
mittee which reported upon this subject 
—impartiality is its theme. But there are 
other difficulties. The civil servant who 
becomes a member of a legislature might 
find it necessary to criticize his former 
chiefs, political and administrative, and 
to say things about his department which 
would breed a very ugly spirit in his 
office. How could he, then, at the expira¬ 
tion of his term, be reinstated without 
disturbance and personal friction? An 
alternative career would be created for 
some, and this would take their minds 
from their work; ivhile the possibility of 
their translation to another sphere would 
cause all kinds of emotional disturbance 
among their colleagues and those seeking 
promotion. There is the further difficiflty 
of their status in the department when 
they return from their parliamentary ac¬ 
tivities. All these and many more possi¬ 
bilities are not of such a nature that their 
importance can be gauged with any ex¬ 
actitude; wc have no data upon which to 
judge how many people would be affected 


74 Constitution, article I, sect. 7: “No senator 
or representative shall, during the lime for 
which he was elected, be appointed to any civil 
office under the authority of the United States, 
which shall have been created, or the emolu¬ 
ments whereof shall have been increased dur¬ 
ing such time; and no person holding any 
office under the United States shall be a mem¬ 
ber of either House during his continuance in 
office.*’ 


with the desire to be candidates, and how 
many adjustments would have to be made 
through their alarums and excursions. 
But a fear remains. The general practice 
of English-speaking countries is. then, to 
exclude candidatures for the legislature. 

I'he higher officials in Great Britain 
who arc, by the nature of their duties, 
contiruially dabbling in |>olitics, have not 
insisted on their claims. The subordinate 
officials have pointed out that officers of 
the armed forces had the right to enter 
Parliament. Dockyard workers, too, were 
in a condition of freedom in this re¬ 
spect.^® Postal and customs officials, how¬ 
ever, and the clerical and administrative 
staffs were obliged to follow the rule (by 
clause 16 of the Orders in Council of 1910) 
that “any officer seeking a seat in the 
House of Commons shall resign his office 
as soon as he issues his address to the 
electors, or in any other manner publicly 
announces himself as a candidate." The 
1 reasury declaration first supporting this 
rule was made in 1884, and said that there 
would be pul)lic injury caused 

by any departure from the conditions which, 
under Parliamentary Government, render a 
Pernianeni Civil Service possible, and . . . 
among those conditions the essential one is 
liiat the members of such a service should 
remain free to serve the Government of the 
day, without necessarily exposing themselves 
10 public charges of inconsistency or in¬ 
sincerity. 

'The reply of civil servants is that 
they ought to take as keen an interest and 
as controversial a part in politics as any 
other citizen. This does not impair their 
loyalty in administering a contrary policy, 
"and in place of the existing restrictions 
on the expression of those views all that 
was required was a code of professional 
discretion such as that expected of bar¬ 
risters and solicitors.” They rely upon a 
“professional ethic.” The committee sus¬ 
tained the Treasury’s opinion. Resigna¬ 
tion on candidature is the civil service 


7 '^ See Report of Committee on the Parlia¬ 
mentary, etc., Candidature of Crown Servants, 
Cind. 2408,1925. 

Report, p. 14. 
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rule in regard to Parliamentary candida¬ 
tures. 

France and Germany have a different 
history in this matter of political candida¬ 
ture of civil servants. In France up to 
1852 there was a general tradition and 
])ractice of membership of the Chamber 
and the Senate by officials, until great 
abuses, both administrative and political, 
arose. 7 " From 1852 dates the constitu¬ 
tional principle that every paid public 
oflice is incompatible with the mandate 
of deputy to the legislative body. In 1875 
this general rule was adopted and even 
a list of exceptions kept the ordinary 
civil servant from the Cfiambers. Since 
1919^® if an official is elected to a legis¬ 
lative body he ceases for the time being 
to be an official, since office and member¬ 
ship are incompatible, but does not lose 
pension rights. 

In Germany*® before the Weimar re¬ 
gime, neither the Reich nor the states 
excluded officials from Pariiamentary can¬ 
didature and activity, and indeed, since 
the beginning of constitutional govern¬ 
ment in those states, special guarantees 
were created so that tfiis activity might 
be unhindered. Later, under the kind of 
constitutional government pertaining be¬ 
fore 1918, the difficulties of the double 
nature of the uflicial, as official and pri¬ 
vate citizen, did not appear in all their 
severity. For the government excluded 
from its service all but those likely to be 
its friends, and political parties had no 
very effective part in constitutional life. 
It was even to the interest of the govern¬ 
ment to have its well-disciplined civil 
servants in the political assemblies as 
representatives of its point of view, as 
experts upon the subjects discussed, espe- 

’7 Cf. E. Pierre, Traite de Droit Politique et 
Parlementaire, 5th edition (Paris, 192*1), para. 
337 - 

78 Law, November 30, 1875, article 8: "The 
exercise of public office paid out of State 
moneys is incompatible with the mandate of 
deputy.” 

78 By the combined effect of the law of Decem¬ 
ber 30,1913, article 33, and the law of October 
* 1 , i9»9- 

80 The history of the German law and practice 
is very ably descnl>ed in Clausz, Der Staats- 
beamte als Abgeordneter (Karlsruhe, 1906). 


cially in committee, and as an addition to 
governmental voting power. 

Prior to the advent of constitutional 
government, that is, under the despotism 
of the eighteenth century and its limited 
counterpart to 1848, the “people” found 
it rather to their interests to have officials 
included in the estates and other repre¬ 
sentative bodies, since they were able and 
since they were occasionally in the van 
of political liberalism, and as such a 
counterweight to the influence of court 
favorites. During the March days of 
1848, liberal opinion, following the con¬ 
stitutional development of France, Eng¬ 
land and the United States, tended to 
demand the exclusion of officials from the 
assemblies. But other currents of opinion 
resisted, and the end was the maintenance 
of unlimited freedom of entry into Parlia¬ 
ment, and of the rules which had pre¬ 
viously been made to secure that officials 
should not find themselves dismissed for 
their ambitions or even experience undue 
hardship in obtaining leave (Urlaub) to 
which they had a statutory right.*i Until 
the entry into force of the constitution of 
1919, the situation in the Reich and 
Prussia, and almost all other states with 
small variations, was that all officials had 
unconditional freedom to participate in 
parliamentary and local government; 8-' 
they obtained leave automatically upon 
election. This leave extended to the full 
session of the assembly and to short ad¬ 
journments, but not to Iv-ng proroga¬ 
tions. Officials were secured by special 
regulations against having to pay the cost 
of departmental deputies out of their 
salaries. In support of the existing situa¬ 
tion were tho.se considerations: the tech¬ 
nical ability of officials, the loss to the 
dignity of the service if they were denied 
the free expression of opinion, and the 
value of their impartiality in assemblies 

81 The const it II lion a 1 as.seinbly of the North 
German Confederation, 1867, consisted of 40 
f>er cent of active civil servants, and the same 
proportion ap|>earcd in the Prussian Diet. In 
1867, thirty per cent of the German Reichstag 
were active officials; in 1898-99, fifteen pei 
cent. It must be remembered that judges and 
teachers were included in these percentages. 

82 Cf. constitution, 1871, article 21. 
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which were more and more becoming a 
prey to violent economic and social con¬ 
flicts. Against the right of candidature 
were the dilfuultics felt by the officials in 
combining office with party activity, the 
disorganization caused by sudden depar¬ 
tures without leave and without proper 
arrangements previously made, and, from 
the point of view of the public and the 
parties of the Left, the increase of govern- 
iiicnl influence by the activity and votes 
of parliamentary civil servants.**^ 

The new constitution reiterated on the 
whole the freedom of political candida¬ 
ture. At tide j 28 gave "all citizens without 
distinction’' the right to participate in 
public office, "in the measure allowed by 
the laws and in correspondence with their 
competence and services." Then article 
39 said; "Officials and members of the 
armed hjrces need no leave for the exer¬ 
cise of their office as members for the 
Reichstag or state Diet.” This part of 
article 39 w’as word for word the same as 
article 21 of the constitution of 1871. But 
the second part introduced a novelty 
which was a significant extension of the 
right of free candidature. "If they attempt 
to acquire a scat in these bodies, then 
they must be granted the leave necessary 
for preparations for the election,” The 
precise meaning of the word "necessary” 
{erf order Itch) was left to the head of the 
department. No such leave preparatory 
to elections for the local authorities can 
be obtained, as it was themght that this 
would result iti frivolous candidatures for 
the mere purpose of obtaining a holiday. 

Germany had a very different problem 
to solve in the matter of political candida¬ 
tures and activity, for her political system 
before World War I was radically differ¬ 
ent, both constitutionally and adminis¬ 
tratively, from the Weimar organization. 
The country assumed the democratic 

*3 Clausz, op. cit., p. j 86 ff. 

«^Cf. also article ii of the Prussian constitu¬ 
tion: "Stale officials, employees and workers, 
and corporations of public law need no per¬ 
mission to exercise the activity of a member of 
Parliament. If they become candidates for the 
Landtag, the necessary time for preparation 
for their election is to be given. 'I hey continue 
to be paid their salaries and wages." 


method at a time when it was under 
serious and valid criticism, in spite of 
its many good features. Germany was 
badly scared by the rapid succession of 
short-lived governments and the insta¬ 
bility of political life in the great states 
of today, and was especially anxious about 
the chronic defectiveness of French 
parliamentarism which had never been 
able to create an independent and effi¬ 
cient civil service. It was an act of great 
political bravery to dare the possible 
effects of democratic government upon 
the administrative system, but this was 
done. The result was that Weimar Ger¬ 
many was the most liberal country in the 
wwJd in her interpretation of the rights 
of officials to participate in political life. 

The Law of Officials under the Consti¬ 
tution of the Western Zones (1949) abol¬ 
ished the right of civil servants to run tor 
legislative office. 

SOME CONCt.lJSIONS ON POLITICAL 
RIGHIS AND DUTIES 

On the whoie, then, civil servants are un¬ 
der strict prohibitions regarding the use 
of the civic rights available to all citizens. 
How far is this just? T'he answer is sug¬ 
gested by a consideration of three ques¬ 
tions: the fundahieiual importance of 
impartiality and continuity of the public 
services, the situation as it is aflecied by 
the growth in the size and scope of slate 
services, and finally, the rather wider issue 
of general loyalty to the entire political 
regime. 

Impartiality and Continuity. Unwilling¬ 
ness to give officials any extensive political 
freedom is not due to mere caprice; it is 
due to the recognition, sometimes clear, 
sometimes vague, of the profound public 
importance of impartiality in the civil 
service—and it is a widespread and insist¬ 
ent recognition. We have seen this pur¬ 
pose immanent in the whole range of 
political aciivities—ihe state must not be 
injured, it must go on. Whatever the 
changes in the political constellation, 
however great the shocks in the world of 
political conflict and however violent its 
revolutions, the state, which is certainty. 
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regularity, order, must continue. It must 
not cease: cessation is mortal. The instru¬ 
ment of continuity of services, which ex 
hypothesi arc vital, is the civil service. 
Conceive the social and economic loss in 
modern Britain or France or Germany 
or the United States if the administrative 
services were the sport of political parties 
—the waste of organization, technique, 
expertness, professional zeal, and the 
adaptation which comes of years of regu¬ 
lar and uninterrupted devotion to duties! 
All parties in the state must be sure of a 
highly efficient instrument, however 
diverse their policies, for no policy is 
worth the paper it is written on unless 
there is executive force behind it. Parties 
may differ on all things, but one thing 
is their common desire: power when they 
are in office, and such power is executive 
power. Our chief hope that political min¬ 
isters and a helpless public will be pre¬ 
pared to learn from real science, resides 
in the flawless impartiality of their ex¬ 
perts; and only the fact will create the 
confidence in it. 

It is not surprising, therefore, that 
Weimar Germany inscribed official im¬ 
partiality or neutrality into her constitu¬ 
tion; that France has moved towards such 
a condition; that the Anglo-Saxon coun¬ 
tries above all have created stringent 
prohibitions designed to serve political 
neutrality. The Anglo-Saxon countries are 
rightly afraid of their former selves. The 
question is whether in the present con¬ 
dition of acute political conflict in mod¬ 
ern times this important constitutional 
rule can be maintained. For the more 
severe the struggle, the greater the tempta¬ 
tion to use every means, legitimate or 
illegitimate, noble or base, to secure 
political advantage, that is, to win power 
over the adversary. In Great Britain, so 
far, the staff has been ready to serve any 
whom the elections and Parliament desig¬ 
nated as the government. It is generally 
believed that this readiness will perma¬ 
nently prevail. This contention was well 
supported by the severe test of the La¬ 
bour party’s various tenures of office. 

In the first edition of this work in 1952 
1 said: 


It should, however, be said that at no time in 
English political history have these qualities 
of neutrality been subjected to a really crucial 
test. We have yet to see whether civil service 
neutrality can be maintained if burdened with 
any vital problem of conscience. We must not 
be too sanguine that our future is likely to be 
as free of social cleavage as our past. It should 
be remembered that during the General Strike 
of 1926, a large number of civil servants would 
not, on conscientious grounds, volunteer for 
duties outside those for which they were ex¬ 
pressly engaged. Feelings were roused to a 
pitch where numbers of civil servants seceded 
from their association because they thought 
it had taken up a “disloyal" attitude. There 
arc times, in fact, when tiie policy of a govern¬ 
ment directly alfects the vital nature of the 
state. We should be foolish to imagine that old 
habits will continue to rule in such trying days. 
France is a chronic suffcier from official par¬ 
tiality—or at least, politicians pretend so. 
Excellent old civil servants in Germany at¬ 
tempted to sabotage the Revolution of 1918, 
and went a long way towards accomplishing 
their aim: and even today the irreconcilabil¬ 
ity of parties produces a state of suspicion in 
w'hich capable servants are obliged to leave. 
Yet the sense of service of the state made the 
civil service the saviors of Germany in the 
Revolution. It will be noticed that Germany 
in its “political" officials, France by political 
undei^er:retaries and occasional favoritism, and 
the United States by the number of offices of 
high administrative rank which may still be 
included in “spoils," have allowed themselves 
a safety-valve—official neutrality is not ex¬ 
pected of them; indeed, the opposite is re- 


F. Giesc, in Das Beamtenium im deutschen 
Volksstaat (Berlin, 1924) argued that civil 
servants ought to take the same attitude to¬ 
wards their service as Frederick the Great to 
the slate—they held their powers, not for per¬ 
sonal enjoyment, but as first servants of the 
slate. Fui'ihcr, the service relationship is not 
to any personal superiors or masters, but to 
the state. “If this, the only right constituiional 
view, had been a common possession of the 
German civil service, then fewer officials would 
have fallen into .so difficult a conflict of con¬ 
sciences on the fall of the monarchy and the 
entry of the Republican ministers; since they 
felt obliged to their imperial or royal masters, 
instead of, properly, to the Empire or their 
state, many believed that they might not recog¬ 
nize any other insiltution as official chiefs, al¬ 
though the new institutions embodied no 
other than the real and hitherto existent chief 
of the .service, namely, the state." Cf. also £. 
Klcinstiick, Vorn Wesen des deutschen Beam- 
tentums (Berlin, 1927), p. 30. 
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qaired, and appoinfmenM take place to ® 
the siibscrvieme of tlicse officials to those who 
appoint them. We shall not press tin's analysis 
any further, excepting to say that this inipar- 
IviVUy wiVV dc\>cnd for its efficiency in the lu- 
ime mote and mote upon the deliberate traiti- 
m Ol officials to this cad. We recall the opm- 
ons about off.uat eduation exptes^d in Ger- 
many. It wiU he rememhercd that vaiions 
wiiiors iiisisffil on l/ic n<*cd for such a iraimnfj 
i/I the suciiil services that civU servants w'OiiJd 


be (jualHied to take n noripnity vieiv, a view 
nanscemlinf; parties: as one writer had it, they 
represent in/rf^tity of pure slate mental¬ 
ity," “they stri ve ilic coiniiion good.” 

['J'his is extravagant and iwpossihlc.j 


The supreme importance of impartial 
service and counsel rendered by the civil 
servant to the political chief has already 
received some treiitincnt.*^*^ It requires 
further consideration at this point, for it 
is bound up with the problem of political 
activity, since political activity which 
seems to attaint the administrative impar¬ 
tiality of the official renders him suspect 
to political leaders of the opposite side. 

If the belief in political impartiality or 
neutrality of tendered advice and execu¬ 
tion of commands should be shaken, wc 
should be faced with the social tragedy 
that the political chiefs—who are un¬ 
skilled and casual w'orkers—would hesi¬ 
tate to accept the skilled aid of the perma¬ 
nent experts. They would be tempted to 
remove those they distrusted and put their 
own “experts" in their place. They would 
deny the value and possibility of the ex¬ 
istence of objective science, natural, so¬ 
cial, economic or admin istrative, and 
deprive the state, that is everyone, by 
depriving themselves, of all the benefits 
of knowledge from wliith the sepsis of 
partisanshij) has been removed. I'hc case 
of Mr. Lilienihal and the Senate’s hesita¬ 
tions to appoint him to the chairmanship 
of the United States Atomic Energy Com¬ 
mission, some Senator's attempt to have 
the FBI investigate that Commission for 
them,^^ and also the attacks on Dr. Con¬ 
don of the United States Bureau of Stand- 


80 See p. 614 ff. above. 

87 Cf. for example, I'riiman's resistance in his 
veto message on Senate Bill 1004, Congres¬ 
sional Record, May 15, 1948. 


ards, are indications of the serious possi¬ 
bilities. Political chiefs might use ‘Uft’ 
science or “Right” science, but not p]-,in 
science; and the public welfare would be 
surrendered to wishful thinking. 

If the public servant were a mere au 
toniaton. the problem w'ould be easy of 
lesolulion. But it happens that he is hu 
man. Kor is that all. The rchtiomhip be 
tween ofluial and political chief is a 
delicate and complicated one. More is 
required from the official than a dry 
memorandum, and a takc-it-or-Ieave-it. 
His independence of mind as an official 
adviser is safeguarded by his loss of full 
political independence as a citizen. And 
his independence of mind is sorely 
needed, i he view generally held in all 
civil services (as shown in Byrnes’s state¬ 
ment, p. 865) is that the civil servant has 
a duty to press his views on his political 
chief: not to domineer, but to advise with 
force, and not too easily to desist. This 
principle was thus expressed in a British 
official document: ®8 

Determination of policy is the function of min- 
iKtcrs, and once a policy is clcicimined it is the 
unquesiioned and iincjuestioiiable business of 
the (ivil servant to strive to carry out that 
policy witli precisely the .same energy and 
precisely the same good will whether he agrees 
with it or not. 'I'hat is axiomatic and will never 
be ill dispute. At the .same time it is the tradi¬ 
tional duty of civil servants, while decisions are 
lieing forniuluted, to make available to thcii 
political chiefs all the information and experi¬ 
ence at their disposal, and to do this without 
fear or favor, irrespective of whether the ad¬ 
vice thus tendered may accord or not with the 
minister’s initial view. The presentation to the 
minister of relevant facts, the ascertainment 
and marshalling of which may often call into 
play the whole organization of a department, 
demands of the civil servant the greate.st care. 
I’he presentation of inferences from the lads 
equally demands from him all the wisdom and 
all the detachment he can command. I'hc 
preservation of integrity, fearlessness and inde 
pendence of thought and utterance in their 
private communion with ministers of the ex¬ 
perienced officials selected to fill the top posts 
in the service is an essential principle in en¬ 
lightened government, as—whether or not 

88 Tomlin Commission, .Minutes of Evidence, 
p. 1268, 
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ministers can accept advice thus frankly placed 
at their disposal, and acceptance or rejection 
of such advise is exclusively a matter for their 
judgment—it enables him to be assured that 
their decisions are reached only after the rele¬ 
vant facts and the various considerations have 
so far as the machinery of* government can 
secure, been definitely brought before their 
minds. 

N'>w men are very sensitive about high 
policy and the nature of the state, or in 
cither words the interventions into their 
natural freedom made by others through 
the supreme force acquired in the name 
of the community. Their happiness is in 
issue, their years may be subjected to the 
domination of other people, their lives 
may be cut short. T'hey are rightly sensi¬ 
tive about the ends and means of social 
authority. They will cast the conventions 
of official neutrality and anonymity to 
the winds if they find that these are being 
misused or cannot be relied on. It was 
never easy to establish these principles. 
It has taken over a century in each 
democracy, and there are unwitting and 
corrupt enemies ready to overthrow these 
achievements of civilization. It is, then, 
a nice problem at any given moment to 
weigh whether the principles have be¬ 
come firmly enough established in the 
public mind and part of the structure of 
the mind of officials, that the time-honored 
buttresses—the rules against political ac> 
tivity—can be dismantled. The answer 
must differ in each society, for not all are 
on exactly the same level of public spirit, 
political maturity, social equanimity. 

The Effect of Growth of the Public 
Services. A point of time comes in the 
modern state when two facts exert a 
strong influence on the answer to the 
problem raised here. One is the growth 
in the number of civil servants in the 
direct employ of the state, and the other, 
a very probable accompaniment, is the 
assumption by the state of power over in¬ 
dustries through the mechanism of pub¬ 
lic corporations. If the public services in 
the former began to reach the proportion 
of more, let us say, than one in live of 
all the families in the nation, would it 
still be tenable to deprive civil servants 


of their political rights? It must be re¬ 
membered that all civil services that for¬ 
bid certain political practices to their 
officials also prescribe that they may not 
undertake such activities through their 
families cither. If rights were limited, 
then a very important part of the dy¬ 
namic, creative element in the nation is 
sterilized. T his could not be afforded, as 
it would he a sheer loss of brains and 
character: and in all aspects of the demo¬ 
cratic principle and its benefits it would 
not be right. 

Now, it may happen—^it has happened 
in Britain—that in order to avoid the 
rigidity of traditional administrative 
methods, including civil service recruiting 
by wholesale examinations, nationalized 
industries have been organized as public 
corporations. They have hundreds of 
thousands — perhaps millions — of em¬ 
ployees. These serve the state; they are 
even under the supreme, ultimate direc¬ 
tion of the government as to general 
policy. Why should they be free, as they 
are, of political restrictions and the regu¬ 
lar civil servants not? Why are they free? 
Because it is recognized even without 
ai^umcnt that so many citizens ought not 
to he limited in their political liberties: 
it is repugnant to good sense. 

Indeed, the civil service staffs of Britain 
have requested that the whole matter be 
opened.*® They have proposed that no 
civil servant of any grade should be pre¬ 
vented in future from standing for Parlia¬ 
ment, and that special leave should be 
granted, with pay, to prosecute his can¬ 
didacy. They propose also that for local 
government office it shall not be required 
that the civil servant shall ask for pre¬ 
vious approval: but that instead he shall 
merely notify his intention to the head 
of his department, who may then demur 
for cause. And, finally, they request the 
removal of the usual restrictions of serv¬ 
ing on political committees, making 
speeches, canvassing, and so on, and that 


Cf. staff side representations, Whitley Bulle¬ 
tin, April, 1947, p. 52. . 

90 The proposals are reminiscent of New Zea¬ 
land's practice. Cf. L. Lipson, Politics of Equal¬ 
ity (Chicago, 1948). 
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PRO BI FM ^ WHICH A R I 


(.Jvi? scvvaiiis sluHih not in iiiinre be un- 
dis.ibility to express poliural 
..nmims piibiKb. except under the Ot- 
iiaiil >e lets Aet. 1 hev use ih arguments 
used in the previous paragraph. Ihcy 
point out that it is dilheiilt to justify a 
iliifcrcncc between the rights of civil 
scivnnis and of employees of the public 
corporations. They argue that the time 
has come “to rely on the discretion and 
good sense of civil servants in these mat- 
ters/* 

The General Issue of T.oyalty. WJien 
states are threatened in their form of 
government, they try to make sure that 
at least they shall have no worry from 
their oflicials. These hold sjieciaJ positions 
of power and trust, and betrayal might 
mean downfall. VW* have noticed this in 
the evolution of the German civil service, 
and the rules on this in the French civil 
service. No special regulation of political 
principles is by law required in the Brit¬ 
ish civil service: the days of the T est Acts 
and of Catholic disabilities arc long over. 
Prior to 19.17, the United States civil 
service had rules prohibiting membership 
of certain political associations. The 
Hatch Act (section 9A) said: 

It shall be iinlawrul for any person employed 
in any cajiacity by any agency of the Federal 
Government, whose compensation, or .any part 
thereof, is paid from furuls aiitliorized or ap¬ 
propriated by any act of Congress, to have 
incnibership iti any political party or organi¬ 
zation which advocates the overthrow of our 
constitutional form of government in the 
United States. 

The Emergency Relief Appropriation 
Act of July 1, 19-11, denied employment 
to any alien or Communist or member of 
the Nazi Bund Organization where the 
salary came from emergency relief funds. 
So also for posts in the National Youth 
Administration. In the shadow of World 
War II, the Civil Service Commission de¬ 
cided not to certify for employment any 
person when it has been established that 
he is a member of the Communist Party, 
the German Bund, or any other Com¬ 
munist. Nazi, or Fascist organization 
(June 20, 1940). And the act of June 28, 


1940, prohibited employment where con- 
viction has been obtained of a wid- 
variety of "subversive’' acts, niainlv i|:,. 
suborning of inenibcrs of the armed forces 
from their duty and the teaching and 01 
ganizing of niovemcnis to ovenhnnv tiu 
goverumciu of the LTnited States by force. 

T hen on March 2 ^. 1947 President 
Truman issued an executive order requir¬ 
ing the purging of the goveriiiiient serv¬ 
ice of employees found to be "disloyal” 
or "subversive." This lias required a gen¬ 
eral definition of loyalty, has involved 
the Attorney (General in listing all sub¬ 
versive organizations in the United States, 
and is aimed at not only members, but 
"fellow-travelers” of, any "totalitarian. 
Fascist. Communist, or subversive organi¬ 
zation.” It involves the checking of the 
loyalty of all existing officials—some 
2,000,000—and of all entrants. To see 
that no one is done an injustice, each de¬ 
partment has instituted a loyalty board, 
and above them all is a loyalty appeals 
board, appointed by the President, with 
a mcrnbersfiip (at the lime of writing) of 
highly trustworthy and competent citi¬ 
zens. T he action was taken according to 
the order because 

the presence within the Government service 
of any disloyal or subversive person constitutes 
a threat to our democratic processes . . . and 
maximum protection must be afforded the 
United States against the infiltration of dis¬ 
loyal persons in the ranks of it^ employees, and 
cc|ual protection from unfounded accusations 
of disloyalty must be afforded loyal employees 
of the Government. 

There can be no doubt that this move 
was dictated by revelations of spying by 
agents of the Soviet Union, first disclosed 
by the Report of the Royal Commission 
(Canada) which investigated the com¬ 
munication to Soviet agents of secret and 
confidential information, especially re¬ 
lating to the atomic bomb. (Other disturb¬ 
ing facts had been learned about Soviet 
infiltration in European countries.) 

91 Cf. for documents with discussion. Univer¬ 
sity of Chicago, Round Table Pamphlet, No. 
51'. "Loyalty and Liberty in 1948,” January 4, 
191R. 

June 27, 1948, Ottawa. 
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It cannot be avoided, in a time of inter¬ 
national troubles, to safeguard the demo¬ 
cratic state, with its generous and easy 
ways of life, against insidious subver- 
sion.®“ Neither Communists nor Fascists 
nor Nazis have the slightest respect for 
democratic principles or institutions. Each 
declared themselves the mortal enemy of 
the democratic: slate. Yet the sell-restraint 
imp fied in definition and legal procedure 
and appeal is a tribute to the democratic 
constitutionality of the United States. 

Shortly after the subversion of demo¬ 
cratic government in Czechoslovakia by 
its Communist party in February, 1948, 
the British government established a 
policy of limiting the freedom of employ¬ 
ment in the civil service of members of 
(or those actively associated with) the 
Communist or Fascist party or organiza¬ 
tions. This consists of making sure that 
no one so associated as to raise doubts 
about his or her reliability is employed 
in connection with the work vital to the 
security of the state. 

The prime minister stated that the 
measure was a security measure only. He 
declared: 

The State is not concerned with the political 
views, as such, of its servants, and as far as 
possible, alternative employment on the wide 
range of non-secret Government work will be 
found for those who are deemed for the rea¬ 
son stated to be unsuitable for secret work. 
It may. however, happen that it is impo.ssible 
to find suitable employment elsewhere in the 
civil service with specialist qualifications, and 
in such cases there may be no aliernative to 
refusal of employment or dismissal. 

It will be noticed that the British policy 
is not as sweeping as the American: its 
criterion is security, not loyalty, although 
it must be admitted that the issue of 
loyalty is bound to arise in border-line 
cases where overt actions are not by them¬ 
selves absolutely conclusive. Furthermore, 
the British scheme does not require the 
complete survey of all in the service, but 
will work through secret or public in- 

os Cf. Herman Finer, America's Destiny (New 
York, 1947). Chaps. VIII-XII. 

0* House of Commons, Debates, March 15 and 
March 25, 1948. 


vestigation of suspects. It admits of con¬ 
tinued employment, though in posts not 
vital to security. As a safeguard the gov¬ 
ernment appointed a committee of three 
foimer civil servants as a body to which 
appeal is po.s$ible. It conducts an inquiry 
into cases wdiich the minister finds prirna 
jade to require action; its report is in 
each case available for the minister— 
though his is the responsibility for any 
decision. An adequate procedure guaran¬ 
tees that a civil servant charged w'ith dis¬ 
loyally may easily clear himself of any 
unfounded charge. 

So far, to May, 1949, the government 
exclude those about whom suspicicjiis are 
justified from the headcpiarters staffs of 
the armed service departments and the 
Ministry of Supply. 

The democracies have unfortunately 
been forced to learn lessons from the ne¬ 
farious tactics of fascists, nazis, and com¬ 
munists since 1917. It is well for them that 
they have learned. It is as certain, even 
as it is necessary, for the sake of democ¬ 
racy itself, that they will apply the rule 
of law to make sure that justice is done 
and not abused. 

It would, of course, arouse a deep feel¬ 
ing of injustice if taxpayers suspected 
that the servants they were paying—and 
nowadays the proportion of the indi¬ 
vidual’s income which contributes to all 
forms of state expenditure is remarkably 
high, being about one fifth on the aver¬ 
age in the United States and one third 
Britain—if the salaried servants were in¬ 
deed unfaithful to the principle that the 
majority’s opinion shall prevail while each 
minority is assured of the continuing 
right to try to turn itself by per.suasion 
into a majority. For that is the principle 
violated when a civil servant cripples the 
civil service as an instrument of govern¬ 
ment. not to mention the damage parti¬ 
sanship does to technical efficiency. Re¬ 
sentment is bound to follow in a society 
where the civil servant and the public 
stand to each other in the relationship of 
paid servant and employer. In a well- 
ordered society where massive benefits 
and rights arc interlaced and well-bal¬ 
anced with duties, licentious criticism 
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cannot be nllowed. Opposition must flow 
through well regulated channels and must 
not threaten certain fundamental tenets 
and hardly the constitution by uncon¬ 
stitutional means. The more benefits we 
wish to take for granted and enjoy se¬ 
curely in the state, the less may we attack 
its ultimate inward principle—in the case 
of the democracies, majority rule and the 
outlawry of violence. 

One final point requires comment. One 
of the remaining objections of laissez- 
faire economists—who retreat from de¬ 
fense to defense—is that if civil servants 
have political rights they will associate 
and exact from the government, the 
budget, and the economy more than they 
are entitled to, and they will act as 
monopolistic producers and become slack 
and lazy. We will offer an answer to this 
question after consideration of the right 
of civil servants to associate and to strike. 

THE RIGHT TO ASSOCIATE 

AND THE RIGHT I'O STRIKE 

The modern claim to associate in indus¬ 
trial and professional unions is, broadly, 
the claim to exert pressure upon employ¬ 
ers for various ends, mainly economic. 
Association takes place for other reasons 
also: for mutual aid against the common 
risks of life and for the combined oigani- 
zation of pleasure and study. Mingled 
with these reasons is another which, from 
a general social standpoint, is of far more 
importance: the defense and pursuit of 
economic interests. For through the em¬ 
ployer. pressure is directly exerted upon 
that portion of the community which con¬ 
sumes the product of those associated, 
and this, in turn, affects the economic 
position of otlier circles. Associations 
within the civil service may at any mo¬ 
ment find it necessary to exert pressure 
upon their employer, that is, the Treas¬ 
ury, and through that, the legislature and 
the public. 

The position of civil service associa¬ 
tions is peculiar in that the services of 
their members are rendered to a pecul¬ 
iarly wide public, in some cases to almost 
every inhabitant of the country. Their 


services are as a rule monopolies: that 
is, there is no alternative source of supply. 
The services they render are of a par¬ 
ticularly vital nature to society, indeed, 
that is why they have become socialized. 
Finally, the employer is the state, an insti¬ 
tution of which undi.sputed authority is 
the essence, because that authority is so 
necessary and at the same time so liable 
to daily dispute. T'he state is a condition 
of subjection for us all, no matter what 
rights w^e obtain from this subjection and 
so many are ready to throw off this sub¬ 
jection when the opportunity offers that 
the state is forced to be especially stern. 
It is such a master that the civil service 
possesses. There are other, secondary, pe¬ 
culiarities, and these clearly emerge from 
the discussion of the right to associate 
among civil serv'ants, and they determine, 
as we shall now see, the extent to w'hich 
associations and the right to strike are 
permitted. 

Associations and strikes have no 
inherent virtues and vices; these are no 
more than consequences of their purpose 
and actual use. Associations in the civil 
service have originated, like trade unions, 
to reform abuses and procure the amelio¬ 
ration of working conditions. They were 
a product of the nineteenth century, but 
of the late nineteenth century. They be¬ 
come most numerous and insistent in 
certain social conditions: the worse the 
conditions of employment in the civil 
service, the greater the number of associa¬ 
tions and their bitterness of temper; the 
more developed certain theories of the 
state, the more factional and disruptive 
the associations. 

France, France entered the last quarter 
of the nineteenth century with an ad¬ 
ministrative system full of mortal abuses. 
Uncertainty of tenure and rank, political 
favoritism in recruitment and promotion, 
classification which raised inequality of 
working conditions and salaries to the 
level of an organized system, spying and 
counterspying on the private, political, 
and religious activities of the civil serv¬ 
ants, no guarantees that disciplinary 
measures would be justly conducted, con¬ 
tempt from Parliament and the public— 
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these were the main features of French 
administration. The Law of Associations 
of March 21, 1884, was the culminating 
point of a long struggle of workers and 
professions of all kinds to secure the 
right of association. This law gave 
workers exercising the same professions 
or allied vocations the right to unite 
without authorization in associations for 
the study and defense of their economic, 
industrial, commercial, and agricultural 
interests.®® These associations could feder¬ 
ate among themselves. The result of this 
law was the speedy formation of a host 
of syndicates, the originators of the mod¬ 
ern French trade-union movement, center¬ 
ing in the Confrdrration Generate du 
Travail. No one during the course of the 
debates on the law of 1884 had dreamt 
of including the officials, but, at first 
slowly, and then with a rush, officials 
perceived the advantages of organization 
and began to establish associations. The 
administration stopped them. In 1887 
the Minister of Education himself inter¬ 
vened with a letter addressed to the pre¬ 
fect forbidding such associations as 
“manifestly incompatible with the very 
notion of a public function.” ®® Road 
sweepers, navvies, and similar workers in 
municipal employ made attempts of a 
like nature, w^re forbidden to proceed by 
the prefect and the Ministry of Public 
Works, but maintained a furtive exist¬ 
ence. Other state employees in the to¬ 
bacco and match factories were more suc¬ 
cessful—they were not counted among 
civil servants: in this way, the state rail¬ 
way employees were admitted to have a 
right to associate. These concessions were 
made upon the theory that such employ¬ 
ees in similar public utilities, privately 
owned and managed, had the right to 
strike. 

The government could not perma¬ 
nently repress the movements, and there¬ 
fore the Radical ministry of 1894 decided 

Cf. P. Pic, Traite de Legislation Tndustrielle 
(Paris, edition 1937), p. 216 ff.; and A. Lefas, 
IJtAat et les Fonctionnaires (Paris, 1913), p. 
140. 

90 Pierre Harmignie, I/£tat et ses Agents 
(Brussels, igii), p. 13. 


to still the tempest by allowing the 
associations to come into being under 
their good-natured sponsorship. Many 
associations came into being, the principal 
ones being those instituted by the postal, 
telegraph and telephone services. The 
teachers got their way. The mailed fist 
gave place to the approving smile: all in 
the vain hope that the associations would 
not defend themselves when attacked, 
and that they would be the friends of 
republican and anticlerical governments. 
For r'rance was tempest-tossed domesti¬ 
cally and internationally, and peace and 
unity at any price w'as desired, in order 
that monarchism, ultramontanism, and 
the foreign enemy might at need be van¬ 
quished. But official approval had not 
counted that the right of association 
might be construed, as for ordinary indus¬ 
try, into the right to the defense of pro¬ 
fessional interests. The manipulative 
employees, postal officials, warders, those 
in the public works departments and 
municipalities, and teachers, wanted more 
than the mere right of peaceful coalidon. 
They wished full rights under the law of 
1884. This was never accorded them by 
their masters, nor could they obtain it, 
legally, under the statute of 1884, this 
was limitative: it limited the right to 
syndicate (i.e., to be an association with 
rights of aggression) to “economic, indus¬ 
trial, commercial and agricultural” inter¬ 
ests. Yet outside it there was not even a 
legal right to form associations. In 1901 
a new law on associations gave the govern¬ 
ment an opportunity to meet the de¬ 
mands of civil servants for associations 
without specifically according the right to 
strike as possessed by ordinary associations 
of private employees. All citizens could 
now form associations, with certain spe¬ 
cific exceptions, but in these exceptions 
civil servants were not included. The 
result was an enormous expansion in the 
number of associations. 

The ardent spirits among them were 
dissatisfied with this position. But to the 
ardor of the workers' leaders must be 
added the effect of syndicalist theory 
which for the French public services has 
been worked out by writers like Maxime 
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Leroy and Paul-Boncour.®® These de¬ 
sired ihe break-up of the present central¬ 
ized stale, and the division of political 
and administrative power among voca¬ 
tional associations, of which the public 
services are only special aspects. The 
central coordinating body composed of 
delegates of the associations w^ould issue 
general rules, and within their wide con¬ 
fine, the public services syndicates would 
arrange for their execution. There would 
be ail end of the interference of Parlia¬ 
ment in petty matters, and the syndicates 
would be able to regulate all their voca¬ 
tional interests, technical and economic, 
in a rational manner hitherto unknown 
in the politically demoralized condition 
of the French civil service.®® 

We need not proceed further with 
analysis of the syndicalist theory. But the 
resistance to the power of civil service as¬ 
sociations contained arguments of great 
import in the modem state. 

The first impulse of resistance is simply 
authoritarian. There is an instinctive feel¬ 
ing that the state will crumble, or, at 
least, will be severely shaken by the ex¬ 
istence of associations. For however 
peaceful the intentions of the associations, 
any body which unites members wdth a 
definite and special interest becomes sus¬ 
pect. Adam Smith observed this when he 
said that whenever he saw two bakers 
speaking together he suspected a conspir¬ 
acy against the public. And the history 
of associations, corporations and gjiilds, 
especially in France, has been one to 
deepen this suspicion. 

The Minister of Commerce said in 
1891: 

If they could carry out for their own profit 
the law of professional unions, it would be 
against the nation itself, against the general 
interests of the country, against the national 

Maxi me Leroy, Les Transformations de la 
PuissaJice Pnbtique (Paris, 1907). 

^8 Cf. his article, "Les Synclicats des Fonction- 
naires devant le Parlcment," Revue Socialisle, 
January, 1906. 

89 This subject is treated in the last chapter of 
Harold J. Laski, Authority in the Modern 
State (New Haven, 1918). A more recent con¬ 
tribution is by G. Mer, Le Syndicalisme des 
Fonctionnaires (Paris, 1930). 


sovereignty, that they would organize the 
struggle. 

M. Barthou. in 1906, had the same 
suspicion (by this time with ampler justi¬ 
fication): *99 

When the State manufactures tobacco and 
matches, it does not see any reason for refusing 
to its workers, any more than to private em¬ 
ployees, the right to form trade unions. But 
when it exercises, in a general interest, the 
functions and the rights of the public author¬ 
ity, can it authorize civil servants to turn 
against it, equal to equal, in an imperative and 
menacing manner, the very authority with 
which it is invested? Now notice that after 
the postmen and the teachers, the customs 
officers and the tax officials, have demanded 
the right to form trade unions. There is only 
one word to characterize such a state of affairs: 
anarchy. . . The public service associations are 
violating the law; they are going counter to 
good sense, they are defying public order. 

That is the context in which many peo¬ 
ple see this problem: it is defiance to the 
state, a threat to public order, a menace 
to sovereignty, indeed, mutiny. Defense 
to the state!—“Civil servants who share 
in public authority form a part of one 
corporation only, that which is the state 
—the nation itselfl'* 101 “To form a Trade 
LTnion . . . would be one part of civil 
servants open warfare against the na¬ 
tion!” 10® The gist of these arguments is 
pure fear of anarchy, and parliamentary 
conceit: deadening to liberty and pro¬ 
vocative of violence, open or subterra¬ 
nean, and irrational repression. 

A reasoned opinion regarding the ex¬ 
ceptional position of the public servant 
is the second line of defense against the 
right to associate. This was best expressed 
by one of the earliest essays in resistance. 
M. Spullcr, Minister of Education, 
quashed the attempt of the teachers in 
1887 to form a trade union. His circular 
ran: i®* 

A public situation is not a profes-sion, in the 
same way as official pay (traitement) is not a 

190 Harmignie, op. cit., p. 157. 

101 Rouvier, Chamber of Deputies. May 22. 
1905. 

102 Jules Roche, Chamber of Deputies, Novem¬ 
ber 17,1891. 

108 Lefas, op. cit., pp. 143-44. 
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salary. The salary of the workman is higgled 
over penny by penny by him and the em¬ 
ployer. . . Both of them ask but one thing cf 
the state: liberty of struggle and competi¬ 
tion. . . But official pay is, on the contrary, 
fixed by law and is not alterable except by the 
law. If wc suppose that the pay seems small, 
is there any one of us who will pretend that 
officials have the right to form an association 
and if necessary go on strike to force the state 
to increase the scale? ... 

Is it not evident that once he has become 
a member of the national administration, the 
teacher cannot turn by turn present himself as 
an official, and in this quality receive fixed pay, 
demand guarantees of security, or to put it 
more clearly, irremovability, excepting for dis¬ 
ciplinary penalty, and have the right to a pen¬ 
sion; and then, all of a sudden, changing his 
character, put himself forward as a free worker, 
and demand, through the right of association, 
the means of defending his interests against 
the state, as a workman defends his at his own 
risk and peril against his employer? 

Many a minister later made use o£ 
these same arguments: The civil servant 
has a secured status which imposes obli¬ 
gations upon other citizens. If he accepts 
that status he must, in return, relinquish 
the right to secure better terms by a show 
of force. We are obliged to guess at the 
fundamental ideas of state employment 
involved in this type of argument, for 
they are never stated. Probably people 
who ai^ue in this way really mean that 
the state, through the legislature, has 
carefully considered in what exact meas¬ 
ure the services it renders are socially im¬ 
portant; and it has translated this estimate 
into terms of an amount of money in the 
budget. This expenditure was carefully 
related to the income of the country, its 
revenues, and the general currents of so¬ 
cial and political thought. The state can¬ 
not do more than this, and, offering the 
salaries and other expenses of adminis¬ 
tration in the measure which it does, it 
is only able to continue to afford them if 
it obtains the calculated amount of serv¬ 
ice in a loyal, willing and uninterrupted 
fashion. If these conditions are not ob¬ 
served, if slack service, skulking, and 
intenuptions occur, the national ability 
to pay is dissipated, and all state arrange¬ 


ments fall to the ground. It is a matter 
of state efficiency, directly inherent in the 
nonprofit basis of state services, and not 
only a matter of the dignity of the state. 
This seems to us the only rational founda¬ 
tion of thi.s type of argument; for merely 
to say that once the terms are accepted 
one should not kick against the pricks is 
puerile; one must show good cause why 
the pricks exist. It is not enough to say, 
as M. Rriand once said, that the state has 
not the same elasticity in its financial 
arrangements as a private firm.^®* 
Whether that really means anything is a 
doubtful point; and if it did mean what it 
appears to mean, and if that meaning 
were true (that the state cannot demand 
and obtain more revenue promptly), it 
would still have to be explained why this 
is so. And when M. Clemenceau sonor¬ 
ously recounts the advantages of state 
employment—peacefulness and cer¬ 
tainty 1®®—he is still obliged to say why 
not more of these can be given at the 
demand of the officials; but he does not. 

Indeed, these arguments are but the 
unimportant outposts of the central and 
vital argument against the right of asso¬ 
ciation. The right of association (with or 
without the right to strike) always often 
a threat to the continuity of the ser\'ices, 
unless the right is much limited. For 
once the right is granted, even with limi¬ 
tations, even upon sufferance, a psycho¬ 
logical condition is established—one of 
group conceit, a consciousness of identity 
and power, separatist in feeling-—liable 
to resist the aims of the state by the cessa¬ 
tion of work. Now, in private employ¬ 
ment (comparatively) such a feeling and 
such a liability do not matter very much: 
only a master is inconvenienced or 
ruined by such behavior; and as for the 
consumers, they have (or had before the 
rise of giant monopolies) alternative 

Chamber of Deputies, Difbats, May 13, 
1907, p. 975. Briand’s views regarding the 
strike underwent a mighty transformation be¬ 
tween the time when he was seeking a seat in 
Parliament, and the time, say, when he became 
a minister. 

10® Cf. Harmignie, op. cit., p. 149 (April, 1907: 
letter to the teachers). 
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souro-s oI supply. 

t/ie state arc, ex hypothesi, vital in ihcir 
nature, and as a rule monopolies—there 
is no alternative source ol supj)ly. They 
have been delibcraicly and especially 
selected from among many things made 
and services rendered spontaneously by 
developing society as being of a funda¬ 
mental nature, which neither prudence 
nor compassion could leave to the free 
play of supply and demand. They have 
become essentials of modern existence: 
they are indispensable. Therefore those 
wdio undertake them may not jeopardize 
their existence by the strike or threat of 
a strike. People cannot even l)car to 
think that they might cease: for if such 
a thought liecame widespread, uncer¬ 
tainty would have entered, and certainty 
is the essence of social cfliciciicy. 

The theory which we have just ex¬ 
pounded has never been fully analyzed 
in France, though Hauriou,^'*" Duguit,’"** 
quite They do not 


pursue their analysis to its base, namely, 
that social life would be badly injured. 
The politicians have only realized its 
fundamental meaning when there has 
been a strike, as in the arsenals, the posts, 
and the railways. In those cases it seems 
to me that they have rather been incensed 
that something called National Sover¬ 
eignty, or the Public, has been defied, 
than understood the exact meaning of 
die strike.^i® 

The proper line of resistance to strikes 
in the public service was taken in a bill 
to regulate the right to strike, placed be¬ 
fore the Senate in 1895. The minister wdio 
introduced the bill said: 

It is neressaiy’ to distinguish among the differ¬ 
ent enterprises those wliich constitute public 
services properly so-callccl, affecting the gen¬ 
eral order and even the security of the coun¬ 
try, from those which involve nothing other 
than a Cjiieslioii (»f finance. ... It is only there 
that the very piiiuiple of nationhood is at 
stake, that the right of demanding exceptional 
protection lor it :ipf>ears to he incniucstabie. 


io<: The |)ossil)ility of alternatives, of course, 
bcTomes less and less true as ilic process of 
amalgamation proceeds; and wc have shown 
that as amalgamation occurs in vital commodi¬ 
ties, the state forbids .strikes and lockouts. 

107 Cf. M. Haurioii, Note in Conseil (VPAat, .Au¬ 
gust 7, i9(K), in Sirey, Receuil, Part III, p. 145 
ir., re disinis.sal of officials on strike, without 
previous coinniunication of dossier (Law, 
.April, igor,). “In effect, by the acceptance of 
the employment confeneci upon him, the offi¬ 
cial suhinits to all the obligations deriving 
from the very necessities of the public services, 
and renounces altogether and for always facul¬ 
ties incompatible with a cnyiiinuity essential 
to the national life . . . [These] fundamenial 
conditions of the existence of a .stale demand, 
on the one side, that the public services in- 
dispcnsalffc to national life shall not f)c inter¬ 
rupted, and, on the other side, that officials 
shall live in peace with the goveniinent. Let 
us observe that we appeal not to the raison 

which is a dangerous notion, because 
the well-being of the .stale may often ap|)car 
to be connected with momentary circaim- 
.stanccs, but to the theory of the uiiainstitu- 
tionality of the law's, which cannot be invoked 
except in regard to the permament condition 
of .state life, which doctrine and jiirisfiriidence 
shall have already determined, and which, in 
consequence, would not permit of suipiises." 

108 Traite, Vol. Ill, Chap. IV. 

10® J6ze, op, cit., Vol. II, p. 246: "The idea of 
the public service has other necessary conse¬ 
quences: public servants are forbidden all ac- 


I'hcy wore services of such importance 
that they had been exempted, in the law 
on the army (1889). from immediate 
mobilization: for example, firemen, road 
workers, dockers, surgeons, chemists of 
the hospices; workers in the peniten¬ 
tiaries, forest ofFidabs, customs, posts, and 
telegraphs, and the technical adminis¬ 
trative sections of the railway services; 
inland revenue officials, the administra¬ 
tive officials in the state tobacco factories, 
and the Bank of France. 

'riiis and other bills of a like nature 
never passed beyond their preliminary 
stages. 

Instead, France was delivered over to 
parliamentary tergiversation of a most 
dishonorable and despicable kind, and 

tions wdiich might stop or go counter to the 
regular nortnal and conlimious functioning 
of the public service." 

110 .Also they were struck with fear, or said 
they w'cre, regarding national defense. A strike 
left open the frontiers! This was a powerful 
arguiTicni on the Continent before 1914I After 
Work! War 11 it has certainly not lost cogency. 
1*1 Trariciix, Stinat, Debats, March 4, 1895, 
and Documents, 1895, No. 38. Cf. Lefa.s, op. 
cit., pp. 180-82. 
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the futile logic-chopping of constitutional 
lawyers, who conimcnced with abstrac¬ 
tions and ended with abstractions. Parlia¬ 
mentary fiiiility ended in postal strikes 
in 1906 and twice in 1909. T he first strike 
of 1909 lasted a little over a week, and 
what imagination could not teach, the 
facts did. J*aris was isolated from the rest 
of France and the world; the Minister of 
Foreign Affairs could get no news about 
the Balkan crisis, several most urgent tele¬ 
grams being delayed; business began to 
languish, as prompt and exact informa¬ 
tion was impossible to obtain; the food 
supply of Paris was momentarily en¬ 
dangered; the slock exchange was so 
badly stricken tliat the effects were felt 
in London, Brussels, and Berlin. Then, 
later in the year, a more nationalized 
cessation of w'ork took place and lasted 
ten days; similar effects were felt, and to 
them was added the sabotage of material. 

The results were vindictiveness against 
the olfirials’ leaders, some reforms, the 
strengthening of governmental feeling 
against the associations, and the introduc¬ 
tion of a number of bills before Parlia¬ 
ment to establish Le Stalut des Fonction- 
naires, that is, a code of working condi¬ 
tions for officials, in place of the numerous 
uiiintegrated regulations adopted piece¬ 
meal and many of them liable to viola¬ 
tion by the minister. These principles 
were maintained by French governments 
to World War II: no right to strike; a 
right of association and of federation 
among associations; the right of the asso¬ 
ciations to challenge all administrative 
derisions interesting them before the Con- 
seil d*f:tat; but no federation with other 
than civil servants* associations. 

French legal theorists have differen¬ 
tiated between agents or fonctionnaires 
de gestion and agents or fonctionnaires 
d*autoritd. In the former class are all of¬ 
ficials who are merely executive, without 
discretion, involving public authority, 
that is, not essentially part of the state, 
and perfectly assimilable to ordinary pri¬ 
vate employees; while the latter class con¬ 
sists of those who are more intimately 
connected with the governing power. It 
does not matter so much whether the 


former class arc subjected to the state, the 
lawyers argue, but certainly the officials 
“of authority*’ must be. 

This distinction has given rise to a long 
discussion, every lawyer having a differ¬ 
ent system, pedantically created out of 
words challenged by every one else, and 
satisfactory to himself, but rejected wdth 
contempt by his “dear” colleagues. The 
process of argument has been as follows: 
Is this distinction between agents de ges¬ 
tion and autorite tenable? The lawyers 
answer, Yes! ^^2 Since this distinction is 
valid it can be at once translated into 
terms of il)e law of contract: the agents 
de gestion come within the category of 
private contracts, the others, in the cate¬ 
gory of public law. In the first case the 
State is simply an employer, in the second 
it is the Sovereign-Power. Syndicalists like 
Leroy are especially devoted to this 
dichotomy, because all the employees 
falling in the first category are thus placed 
on a complete par as to their liberties 
w’ith ordinary private workers. 

Arrived at this point, the latvyers feel 
entitled to get over their difficulties by 
making havoc of the law of contract. (1) 
Does not the stale contract just like a pri¬ 
vate company w’ith the agents de gestion? 
Yes; for the state has often been com¬ 
pelled to pay damages like any ordinary 
citizen for a civil wrong. The Conseil 
d*£tat has admitted that in its judgments. 
(2) The object of the relationship between 
the state and the employee—is this not 
one that can be made by simple contract? 
To carry letters, count cards, add up fig¬ 
ures, and sw’eep trains, are these not 
everyday objects of private contract? Yes; 
then why make a difference betw’cen the 
state and a private company? (3) WTiat 
end is pursued by the contracting parties? 
Is not the state pursuing a simple end in 
treating with an individual; and is not the 
individual intent upon pursuing only his 
own interests and nothing more? This is 
so. Then the contract is identical with 
ordinary private contracts. 

112 Thus Hauriou, Dugiiit, Berth^lemy. But 
J^ze says that the distinction has broken down 
(cf. op. cit., Vol. II, p. 238). 

118 Cf. op. cit., pp. 130-32, 


[893] 



PROBLEMS WHICH ARISE 

It is extraordinary how this legal non¬ 
sense has blinded the eyes of otherwise 
(h'ver people to the real laets of the situa¬ 
tion. riiey discuss at length the nature 
of the contract made, the present condi¬ 
tion of the contract, but this is not the 
problem. Tlie problem is, wliat compels 
tlie state to demand submission of civil 
servants and to oiler the conditions it 
does? It is in w'hat lies behind the law, 
not in what is expiessil)le in its inelastic 
formulas, that the political scientist is in- 
tcrest(?d. All states prohibit strikes for all 
civil servants. Why? Not because they have 
not learned the law of contract in the 
university schools, but because of certain 
overpowering necessities. It is precisely 
these necessities which we desire to dis¬ 
cover. Even the enlightened Duguit, by 
equating the state with a “public service 
corporation'’ (which was overstepping the 
mark), and by his attacks upon the theory 
of the moral personality of the state (an 
important service to law and political sci- 
erue), lent his authority to the school 
which divides the civil service into tw'O 
classes. He says the agents de gestion are 
properly to be put on a par with private 
employees, although he himself cannot 
and does not make this distinction, but 
puts all public servants on a similar foot¬ 
ing, demanding the right to associate for 
all of thern.^^* For the erroneous notion 
that the state is a “public service corpora¬ 
tion” and nothing more, by missing out 
the social conscience which the state im¬ 
poses upon individual consciences when 
it undertakes a service, strips the state of 
its essential character. The conclusion is 
then easy, but full of error. And the at¬ 
tack on the moral personality of the state 
can go too far, for in destroying the no¬ 
tion of personality it may deny that its 
purpose is moral.^^® 

I'he truth is that all public servants are 
employed in work which is of a specially 
important character in society. The reason 
which compels the public and the legis¬ 
lature to draw these services out of the 


i*-* Cf. his Revue du Droit Public (Paris, 1907), 
p. 410 ff. 

1*8 A/ora/—not whether it is a good or bad 
morality. 


AFTER RECRUITMENT 

hands of private industry is like the force 
w'iiich is applied at one end of a rod or 
a length of string: the science of mechan¬ 
ics proves that this force is present not 
merely at the end or at any separate spot 
in the length, but pertains all through 
the length and gives every particle in the 
length a character equally peculiar. Thus, 
in the public services, the essential qual¬ 
ity of being piifdic, the why and where¬ 
fore of their socialized nature, pervades 
the whole. Some part of the civil ser¬ 
vant’s activity, whether he is in the im¬ 
mediate confidence of the minister and 
gives orders to thousands of subordinates, 
or w'hcther he is a post-office messenger 
boy, the temporary master of nothing 
more than a second-hand bicycle which 
is not his property,—some part of the civil 
servant’s activity is state-determined, it 
lives and operates in virtue of that pe¬ 
culiar lellow'ship and conscience called 
the state, it derives its character from the 
stale, and would be otherwise were it not 
of the Slate. To ignore this is to be un¬ 
aware ol the nature ol the state or to have 
petrified the state in a legal formula which 
has no counterpart in life. Flarmignie, 
who has collected and analyzed the French 
theories of agents de gestion and agents 
d'autorite, says quite rightly that if you 
take any particular act it is fairly easy to 
decide whether it is one or the other—an 
acte de gestion or d'autorite, but it is al¬ 
most impossible to distinguish the offi¬ 
cials into these classes, “because the same 
individual accomplishes now one, now the 
other kind of action.” Harmignie in¬ 
cludes teachers, postal officials, and the 
clerical staff of the ministries in agents 
d*autorite: the first, because “they are the 
champions of the republic public author¬ 
ity, by their work of education itself, be¬ 
cause this education should be civic”; the 
second, because one must think of "all 
that is confided to the postal service; for 
the probity, the devotion, the faithfulness 
which the service demands and the police- 
interest, on which the confidence of the 
public should be neither betrayed nor 
shaken”; and the third, because one must 


210 Op, cit„ pp. 181-88. 

[894] 



THE RIGHT TO ASSOCIATE AND THE RIGHT TO STRIKE 


remember “the occult but real administra¬ 
tion exercised by them.” 

We shall, in- the conclusions which fol¬ 
low this discussion, analyze more clearly 
than has yet been conver)lent what it is 
in the public service wliich differentiates 
it from private or “free” services (though, 
in fact, no industry is free in the modern 
state), and what theiefoie distinguishes 
the civil servant from the |*iivatc servant. 

The constitution of the I'ouith Repub¬ 
lic introduced the right to strike. In its 
preamble the right to strike is generally 
giiaranieed, but it: is also stipulated that 
the right will be exercisable within the 
laws yet to be made to regulate it. So far 
as the civil service is concerned, the Siatul 
des t'onclionnaires (article (i) d<»cs not take 
away a right to strike from them, but rec¬ 
ognizes syndicai rights to civil servants in 
their completeness. The organizations 
must deposit their constitution and list of 
directors with the head of the government 
dcpartinciit. 

It must he remembered that this may 
well conflict with the rules of obedience 
to official superiors as stated in the very 
same law. 

Germany. 'Fhc Weimar Reich and state 
constitutions contained clauses giving 
freedom of association to all citizens (be¬ 
fore that, the law was in a very anomalous 
state regarding trade unions), including 
the right of civil servants to associate. "I’he 
Reich coristitutiorr contained two clauses 
relating to this question. Article 130 said: 
“All officials arc guaranteed the freedom of 
their political opinion and freedom of as¬ 
sociation {Vereinigun^sfreiheit)*' Article 
150 said: “Freedom of association for the 
protection and promotion of working and 
economic conditions is guaranteed to every 
one of all professions." The clauses do not 
contain any mention of the word “strike.” 
This issue was indeed avoided deliberately 
by those W'ho drew up these clauses, and 
for both civil servants and private work¬ 
ers, social control over the right to strike 
was left to particular laws and regulations. 
The consolidation of the Republic and 

i ir Cf. M. Haun'ou, note in Si icy, op. cil,, 1907, 
Part III, p. 49; Cf. also his D^oit Administralif, 
3rd fill lion. p. 6H5, note. 


the rebuilding of social order resulted in 
the denial of this right. Wc shall now re¬ 
trace our steps, and return to the condi¬ 
tion of affairs before the Revolution, de¬ 
scribe the theories then adumbrated and 
on the whole generally accepted, and then 
analyze the effects of the revolutionary 
and post-revolutionary events, which led 
ullimatcly to the denial of the right to 
strike. 

before World War I, Germany was 
blithely unconscious of the problem of 
the right of association; at least there was 
no ground for anxiety. J'he social situa¬ 
tion of the civil service at that time, and 
the legal condition relleciing it, is well 
summed up by a famous jurist.^^f* 

J'he oliligalion of public service differs from 
other relationships of obligation bv the oath 
of &en>ic€' wJiich must he taken by the servant 
and which is combined with the commence- 
iiienl of activities. 7'his oath is variously 
formulated but rontains suhstuntinlly the 
same promi.se faithfully to cany out the duly 
with which the laker of the oath is obligated. 
The purpose of the oath is to strengthen the 
ethical element contained in the public obli¬ 
gation to serve, by invoking the roiisciciue and 
the awe of God, since the ethical eleineiii is not 
completely tangible in law. The civil servant 
is. however, legally bound to take this oath. 
'I hiis wc arc again concerned with a legal char- 
acieiistic of official oI>ligation which arises out 
of that ethical eleinciit. And it is indifferent 
what kind of .subject the official ubligaiiun may 
be. Military Icadeis can he provided rvith a 
specially hireil following by a private law con¬ 
tract; they can be helped by a peasant whose 
horses have been commandeered lor the pub¬ 
lic transport; they can also be provided with 
a military waggoner: the last alone fulfils a 
sworn duty which under circuiiistanccs de¬ 
mands from him for the same function quite a 
different wiliingrie.ss to sacrifice himself than 
is expected from the former two types; this 
measure he must himself discover from his 
loyally to the service: and just for that reason 
he is sworn in. 

Ihvs type of theory was geiieral.^io It 
postulated an all-powerful state, the im¬ 
maculate nature of its authority, and, 

Its Olio Mayer, Deutsches Verwaltungsrechl, 
211(1 edition (.Munich, 1917), Vol. 11, p. 245. 
itttE.g., P. l^abnnd, Staatsrecht, 5th edition 
(berliii, 1913). Vul. 1. pp. 4, too, aiid 433. 
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therefore, the subjection of the people 
in this particular respect the subjection 
of the civil servant who has a special 
ethical relationship with the slate, servant 
of all. There was no question of the right 
to strike, and this in itsell w'as not dis¬ 
cussed. All that was discussed, and this 
with question-begging business, was the 
subjection of the oilicial to a code of dis¬ 
cipline given to the law of the state and 
the theory of its authority under an abso¬ 
lutist monarchical system. When the revo¬ 
lution came, the previous repression had 
engendered a tremendous amount of force 
against the old system, and the iiiipetus 
of that force at first swej>i away more than 
mature consideration could, or afterwards 
did, justify. 

Complete rights of association were 
promised to all, and these were held to 
include the right to strike.^^** A number 
of exceedingly well-organized associations 
arose, at present including practically 
every person in the Reich, .state, and local 
government services. But little by little 
the unlimited nature of the right of asso¬ 
ciation W'as suppressed. The opposition 
was based upon grounds with which we 
have by now become vei*)* familiar: 

Taking into account the pension rights ac¬ 
corded to them, and the general interests of 
the whole cconuniic .system, which must be 
protected, the final conclusion of the ri^hi of 
association, the right to strike, cannot !je ac¬ 
corded to officials as it can to private workers. 

But the phrase the general interests of the 
whole economic system which needs pro¬ 
tection is a more enlightened line of ob¬ 
jection than was usual in France. Another 
point of view, the rational attitude of 
which is to be applauded, was: 

The official must first exhaust all possible 
means of conciliation (a//e Imtanzen) and mu.st 
then finally have applied to the legi.slature, 
which provides the nieaiKS, before he inakc.s use 
of this right. Both morality and reasons de¬ 
mand this. 

120 Cf. L. Bendix, Das Streikrecht der Beawten 
(Beilin, 1922), pp. 5-11 (an iiuelligeni liook); 
proclamation of the Council of people's Com¬ 
missaries, Novemhei 12. 1918: piuciaiiiatioii of 
Prussian government, November 13, igiK. 


In the coiLSlitutional assembly of the 
Reich, the debates at once centered 
round the meaning of the word “associa¬ 
tion.” TJie constitutional coininittee of 
the as.semb]y, dealing w ith what afterwards 
became article 159, found itself called 
upon to choose cither the original form 
of the clause written by Hugo Preusz, in 
which the word Koalitionsfreiheit was 
used, or some other word which would not 
give the impression that the right to strike 
was admitted. The reporter of the clause 
asked the committee to take it that the 
original form did not touch the question 
of the right to strike. Whereupon an offi¬ 
cial of the Prussian Ministry of Commerce 
said: 1-2 

According to the meaning w'hich has been 
previously ascribed, to the word Koalitions¬ 
freiheit, it is supposed to include the right to 
strike. Now it is suggested that the right of 
coalition ought not in any way to he lim¬ 
ited. . . That is to say, at no time, in no con¬ 
dition of necessity, for no cla.ss of civil society, 
ought it to be limited: not for railwaymen, 
not for those who produce the most essential 
articles of consumption, not for people who 
control gas, fire, water . . . not for agricultural 
workers. 1 don't know whether the committee 
was rrnllv conscious of the full import of such 
a c:on.stituiionaI rule, and whether it really 
wishc?s to accept tlie responsibility for siu.li a 
condition. 

The word V ereinigungsjreiheit was 
chosen instead of the other; and an im¬ 
portant member of the constitutional 
committee (Dr. Hugo Sinzheimer, a great 
authority on labor law) said, “we expressly 
declare that we do not wish to decide the 
question of the right to strike in the Con¬ 
stitution.” 123 'x-'hg Qjjjy ideas in full 
debate were the need for a right to strike 
as a counterweight to the organization of 
other industrial and professional groups 
in the state; and the difficulty of recon¬ 
ciling such a right wdth ministerial re¬ 
sponsibility for the Budget. ^ 24 

The issue, indeed, was positively set¬ 
tled, at this time at least by events, and 

121 Cf. Bericht und Protakoll des 8 . A ussrbus¬ 
ses, No. 391. p. 38911. 

I‘-a /hid., p. 390. 

123 Idem. 

•24 Hcilfruii, op. cit., Vol. 7, p. ^59 II. 
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by the declarations of theory evoked by 
those events. A threatened railway strike 
in Prussia in the spring of 1919 drew from 
the government the following decree: 

T he right of coalition does not justify a breach 
of contract. Every refii.sal of work without con¬ 
sent is therefore a Ijicacli of duty which in¬ 
volves legal consctpicrices. 

In 1920 the Pru.ssian goveriiTneni made 
(juiie unequivocal declarations that the 
right to strike did not exist.^2” 

The so-called right to strike has no insepar- 
ahle connection with the conception of the 
right of coalition. The strike is only one of the 
mcMiis, and not the .sole one, through which 
one can attempt to attain Ijcticr economic 
conditions. Whether this iiieatis shall he used 
is to l»c decided by the nuitually obliging 
tights and dutic's which weic included in the 
condition of ollicialdoin. If the conceited stop¬ 
page of work is not ccmijjatihlc therewith, 
then the so called right to strike is not given 
with the right of coalition. In its application 
to civil service conditions, these principles 
lead to the conclusion that the civil servant 
must not strike. I he civil .service status is a 
status of loyalty. .4.v the state could unt con¬ 
duct an ordered life and could in no wise 
exfness its will, it must enter into a relation¬ 
ship with the civil servant which (diliffes Ihe 
latter to a complete dafution to the state. 
This condition of loyally also ajjpears fjoni 
Ihe fact that the oliTirial lakes an oath of 
.service. The special character of the oHiciars 
status is expressed in important condition of 
civil service law. With due regard to the duties 
towards the coiiiiiiunity iinpo.scd upon him, 
the right is denied to the oflicial capiiciou.sly 
to leave his work. For this lea.son akso the 
niajoiity are appointed for life and made dis- 
missihlc only by mcan.s of .statutorily regulated 
disciplinary procedure. Further, the rights of 
officials to specified salary, half-pay and pen¬ 
sions for dependents, are legally icgulated and 
are specially guaranteed by tbc Reich consti¬ 
tution. In this specially formed iclation.ship of 
rights and dmie.s. the civil servant who strikes, 
at once breaks his oath and violates the official 
obligation lie undertook. The strike is an 
unpardonable truancy from work and its cem- 
sequence is that the .servant, during the lime 
of the strike, loses his pay and must expect 
formal disciplinary procedure against him 

125 Cited in Bendix, op. cit., p. 3H. I give only 
the essential pans. 

iiffl February 20, 1920, Prussian Landtags. 


with the purpo.se of dismissal. By this none 
of the great intcre.sts of the civil servants is 
violalwi. because at their disposal arc other 
means of making their views valid than the 
strike. Since the representative as.semhlics of 
the slates have a far-reaching right of con¬ 
trolling their executives, as the representative 
councils have on local government, the offi¬ 
cial has a .specially iiiflucntia] instrument to 
get his demands .satisfied by their help. The 
opinion of the Prussian goveanment in this 
matter is identical with that of the Reich 
govci nmcnt, etc. 

This clear and well-founded statement 
became the basis and model of all future 
development. 'The disciplinary courts have 
maintained a similar attitude. The duties 
of the officials, w'hich we discussed in a 
previous section, as stated in the Reichs- 
heamtengesetz of 1873, the various state 
civil service laws, and departmental regu- 
l 3 tion.s, limited the constitutional right to 
strike .’27 

Snn>eyy and Comparison with Great 
Britain and the United States. The 
grounds for refusal of the right to strike, 
wlicn we sum them up, were, broadly, 
three: 

(1) If the state engages itself tf) give cer¬ 
tain benefits to its civil scrv^anis, and by 
its institutions and iraditions suhstanti- 
aie.s its engagement, it may as a matter of 
a fair bargain require a corresponding 
guarantee that it will not be subjected to 
the inconvenience, at the minimum, of a 
strike. 

(2) I'he interests wbich the stale has in 
the continuous operation of its services are 
of an urgent, life-and-dealh nature, and 
the.se must not be stopped lest a great 
calamity befall it. 

(3) If the demands of civil servants are 
given ample constitutional channels in 
which to find their vent, and, if just, their 
satisfaction, then the strike must be relin¬ 
quished as a mcans«of forcing the state to 
surrender. 

In our opinion the problem is .substan¬ 
tially solved in these three propositions. 

127 Brand, op. cit.. Sections 159 and i5gA; also 
G. Anschutz (Berlin, ig'tj). Die Verfassung, on 
article 159. Cf. also H. Nipperdey, editor. 
Die Grundrechte (Berlin, 1929-30), Vol. H, 
article 159. 
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Wc /Kjvf ulrciidy, in fieating of France. 
expanded upon the first proposition. The 
rest of society is burdened with the pro¬ 
vision of the ofliciuls’ total remuneration; 
it cannot produce this without the secur¬ 
ity anci steady continuation of all fun¬ 
damental services, and therefore if it ac¬ 
cepts the coniiiiiiity ol the burden, it not 
only ought to have (as a matter ol every¬ 
day ethics) a tiuid pro quo in the matter 
of continuity of service, but it must have 
this, or else the source of its ability to pay 
the remuneration is gone. 'I'hc moral 
claim is grounded in the economy of na¬ 
ture. 

The second proposition, tliat the ser¬ 
vices performed by the state are so fun¬ 
damental that they can on no account be 
allowed to cease, is of basic importance. 
It is indeed the root and center of the 
whole case against the right to strike; and 
this it is which frightens people even 
against the right of association. This fear 
is simply preconsciousness of danger to 
society of any interruption of the eternal 
round ol industry. An analy.sis of the in¬ 
dustrial and coininercial life of any mod¬ 
ern state shows that this fear is only too 
well justified, in the measure in which wc 
grant that bread is better tlian liberty. 
The life of modern society is highly or¬ 
ganized. Few activities are undertaken for 
the direct satisfaction of those w^ho do 
them—the vast majority of commodities 
and services are produced for others than 
the producer. A delicate counterpoise of 
freedom and subordination of the myriad 
elements alive in society has been created 
as the neces-sary basis of social production 
and consumption. Most of the satisfactions 
of life have at least a particle of economic 
welfare allied w’ith them, sometimes as the 
end and purpo.se of the satisfaction, some¬ 
times as instrumental to a largely spiritual 
satisfaction. And the mass and quality of 
things done, thought and consumed which 
make up modern civilization are vitally 
dependent upon its high material welfare. 
Without this there would be neither 
means, nor leisure to enjoy the means, and 
all the conditions of work and worship 
would assume another aspect. Whether 
that aspect would be more pleasing to any 


particular individual among us or not it is 
immaterial to discuss here. It is enough if 
we can admit that it would be otherwise. 
But we have everyday proof that the mass 
of mankind do not want it otherwise, and 
the plans of social regeneration made by 
the great leaders of thought are rarely 
based upon a reduction of the amount of 
wealth, but most frequently postulate 
con.sciously or unconsciously an increase 
in the riches of the world. Its true nature 
is disguised in the modern god, “The High 
.Standard of Living." 

Hiis indispensable standard of living 
cannot be produced otherwise than by tw'o 
main irisLiLiitioris: subdivision of labor, 
and credit. Fhe first produces a number of 
independent, specialized and well-nigh 
nonversatile economic groups; the finished 
product of each is the raw material of the 
other, and the sectional services must be 
combined to attain any utility to a con¬ 
sumer. All econoniie.s—that is, the mini¬ 
mization of effort with the maximization 
of gain—are derived from the regular, 
steady, punctual and exact cooperation of 
otherwi.se unrelated multitudes, informa¬ 
tion about the market, transport, com¬ 
mand of raw materials and labor long 
bciore the product can be consumed, and 
all the machinery of exchange is needed 
to help this method of indirect production 
at the highest pitch of efficiency. Every¬ 
thing, down to eighths, even thirty-sec¬ 
onds of cents must be calculated, antici¬ 
pated, and weighed when supply and de¬ 
mand are being adjusted to one another. 
And the months and the years in which 
deliveries and payments arc due are as¬ 
sumed—by operations in which people 
place confidence—to be here already. 
Time, which is mathematically-calculated 
interruption, has been abolished by the 
economic need for continuity; continuity 
would be abolished by interruption, if it 
returned unexpectedly. Not one of the 
innumerable factors in the calculation 
may be changed by an undue stoppage in 
its predicted orbit upon which so many 
other r'evolutions depend. A strike in one 
industry of importance may do grievous 
harm to the life of other parts of the com¬ 
munity, who, so far from being immediate 


[898] 



THE RIGHT TO ASSOCIATE AND THE RIGHT TO STRIKE 


parties to the dispute, do not even know 
what it is about. The state is therefore 
compelled to demand the continuous ful¬ 
fillment of social expectations. Who com¬ 
pels it? Society. We have reached a stage 
in the life of the state where even the dis¬ 
sidents and the well-nigh irreconcilables 
conduct their coercive (defensive or ag¬ 
gressive) campaign with order and regard 
for the basic necessities of life. The Ger¬ 
man railwaymen in 1920 were at pains to 
transport milk; the English coal miners 
would not let the mines get flooded; and 
in the General Strike of May, 1926, the 
British trade union organizations issued 
directions and made arrangements for the 
proper conduct of the nation's vital neces¬ 
saries. In the French General Strike of 
November. 1947, similar restraints were 
observed.!*® 

Now, in proportion as the services are 
vital to social existence, obedience to the 
state must be unconditional. Of such a 
character are the public services. Commu¬ 
nications, revenue, health, the ordering 
of trade and industry and their various 
processes, which secure conditions of jus¬ 
tice and physical health for the weaker 
members of society, and prevent, at least 
in part, waste and tyranny, the care of 
the poor, the widow and the orphan— 
our prudence and compassion have de¬ 
clared these things to be so urgent and 
vital that we will not have any but the 
state to administer them. In proportion as 
we do not admit that these can be given 
up we are driven to demand their con¬ 
tinuity, that is, to forbid any right to 
strike; or to place this right under such 
restrictions that it loses its original mean¬ 
ing and force. 

What is public, what is private, service? 
Now it may be said that all this proves 
nothing in particular about the public 
services. Does not the analysis we have 
made lead us to the conclusion that all 
great services—^whether in private or in 
public hands—should be forbidden to 
strike, or allowed to strike only under 

1*8 Cf. The Genera] Strike Order, Trade Union 
Congress Memorandum, given as Documeiu 
No. 72 in Page Arnot’s The General Strike 
(London, 1926), p. 160 ff. 


very limiting conditions? Such a conjec¬ 
ture was made already by Harmignie in 
the course of his discussion of French civil 
service associations.!*® 

It is objected that the interdiction of the right 
to strike ought then to be extended to workers 
of the railway companies and of all services 
the monopoly of which is a concession and 
which are of public utility, as lighting, for 
example. We agree; it is necessary assuredly 
to take special legislative measures concern¬ 
ing the workers of these enterprises and to for¬ 
bid them, under severe penalties, to suspend 
their work. 

In most countries some limitations had 
already been established before the World 
War I. Apart from countries where a sheer 
authoritarian attitude was taken up by 
the government, as in Rumania and Bul¬ 
garia, limitations were strict, even stricter 
than in great modern democracies like 
Australia and New Zealand. The state had 
in Australia and New' Zealand come to 
mean so much to the ordinary man, to 
give him so many rights, that these cciuld 
not be maintained w'ithoui correspond¬ 
ing obligations, for the obligations were 
part of the energy which produced the re¬ 
sources out of which rights were distrib¬ 
uted. Therefore those countries placed all 
industry under a regime which put off the 
right to strike until the time when human 
reason had accomplished all it could. 
Courts of Conciliation and Arbitration 
were established, principles of a "living 
wage" were adopted, and strikes and lock¬ 
outs, in private as well as the public ser¬ 
vices. were made illegal. It is quite clear 
that economic and other benefits arc 
created by labor, capital, and organiza¬ 
tion: if these stop, the benefits cease; and 
the more carefully organized and planned 
the benefits arc, the more indispensable is 
the continued work of its creators. The 
wrhole tendency of trade-union legislation 
in Great Britain since 1906 has been to¬ 
ward the limitation of the power to strike. 

Naturally the state has first taken steps 
where it could most easily take them, 
namely, in relation to the officials in its 
own immediate service, but the doctrine 

120 Op. cit„ p. 329. 
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Khich it has propounded is 'alW '<> 
so called "private" industries too. In Great 
Britain the subject attained Jittle promi¬ 
nence until alter the General Strike of 
Up to that lime there had been an 
extensive growth of civil service associa- 
tiims which had met with no obstacle 
fnfm the government. Very little, if any, 
discussion had taken place about the right 
to strike. No law forbade any civil service 
association to come into being, or, if it 
was established, to affiliate with outside 
bodies. 130 for the predominant purpose 
of British statesmen has been liberty rather 
than security and order. 

I'he grades of the service below the ad¬ 
ministrative have for long felt a certain 
sympathy with the Liberal and Labour 
iiioveinents. I'he theory of the Treasury 
in regard to pay and conditions in the civil 
service is that they ought not to be more 
than that given by any employer outside 
the service. Therefore it was and is to 
the interest of the associations wdthin the 
service to cooperate with the trade unions 
outside to raise the general rate of wages 
and improve the conditions of labor. Fur¬ 
ther, the service associations recognize the 
fraternal duty of uniting w'ith other labor 
forces to increase their strength and give 
them aid in overcoming the hurtful quali¬ 
ties of the present organization of in¬ 
dustry and commerce and society. There¬ 
fore the associations grew and they 
affiliated to the Labour party and the 
Trade Union Congress. Not sympathetic 
to such affiliation, and self-excluded from 
it, were the top 20,000 of the administra¬ 
tive, upper clerical, technical and legal 
staffs. The division between these and the 
subordinate and manipulative grades is 
one between those who are in positions 
of command and those who take orders. 
Those who take orders arc, in the mass. 


1*0 Cf. Bernard L6ger, Les Syntlicais des Fonc- 
iionnaires en Anglctcrre (Paris, 1929): cf. also 
H. G. Swift, History of Postal Agitation (Lon¬ 
don, 1900). 

131 For their present numbers and constitu¬ 
tion, cf. statements submitted to the Royal 
Commission by the Civil Service Clerical Asso¬ 
ciation, the Society of Civil Servants, the First 
Division, etc., and the Civil Service Clerical 
Association's Year Book. 


Hllied with the Labour movement: the 
rest are, on the whole, satisfied with the 
state as it is, and arc sufficiently well off 
not to feci the spur to join the party of 
criticism and reconstruction. 

There w^as no prohibition of the right 
to strike: the rule then was and still is 
that the civil servant w^ho docs not obey 
this may be dismissed and even be de¬ 
nied his pension, without recourse in the 
courts! 

Before 1926 affiliation had raised no 
great controversy.^32 though the affiliating 
associations were conscious of their pe¬ 
culiar situation—servants of the state yet 
allied with a party whose intention it is 
fundamentally to alter the nature of that 
state. The state, it was said in popular 
discussion, could not be sure of the un¬ 
interrupted service of those who belong 
to affiliated associations, since they are 
liable to be recommended to go on strike 
at any moment. The state hacf the right 
to expect members of the civil service to 
volunteer for any duties con$ec|ucnt upon 
the emergency. Civil servants enjoyed the 
special advantage of being a “sheltered" 
occupation, and the price of this was 
political neutrality. Against this view the 
attitude of the civil service associations 
was well stated in the ballot paper issued 
to members of the Civil Service Clerical 
Association, W'hich, finding many dis¬ 
sentients in its ranks, look a referen¬ 
dum on the question. The associatiem ad¬ 
mitted affiliation, but denied that it was 
obliged to go on strike at the request of 
other labor organizations. As regards the 
position of civil servants as servants of the 
state, it argued there was no necessary 
inconsistency between civil servants do¬ 
ing their work faithfully and well, and 
yet at the same time being federated with 
other bodies of wage earners, through the 
Trade Union Congress, for the protection 
of their wage interest. 

It was rejoined that if the demands of 
civil servants are given ample constitu¬ 
tional channels in which 10 find their vent, 
and satisfaction when found to be just, 

133 Macdonncll Commission, Fourth Report, 
pp. 99 and 100. 
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the strike must be relinquished as a means 
of forcing the state to surrender. 

The issue was decided in a state of 
public temper rare in Great Britain. The 
trade unions were beaten until they were 
dazed, and Parliament, which had several 
times in the past few years been unable 
to find lime to deal with a Trade Union 
Bill to limit the political and industrial 
powers of the unions, attacked the new 
and steaming dish with a really unwonted 
gusto.i ®3 The result was the Trade Union 
Act of 1927, clause 5 of which related to 
civil servants: 

. . . prohibiting established civil servants from 
being members, delegates, or representatives 
of any organization of which the primary ob* 
ject is to influence or affect the icmunera- 
tioii and conditions of employment of its 
members, unless the organization is an organ- 
ization of which the nieitihership is confined 
to persons employed by or under the Crown 
and is an organization ... in all respects in¬ 
dependent of and not affiliated to, any such 
organization as aforesaid the membership of 
which is not confined to persons employed 
by or under the Crown or any federation 
comprising such organizations, that its objects 
do not include political objects, and that it is 
not associated directly or indirectly with any 
political party or organization. . . • 

In May, 1946. the act was repealed, and 
the unions returned enthusiastically to 
affiliation with the Congress. 

The United States civil service does not 
permit the right to strike, or even to affili¬ 
ate with organizations imposing or pro¬ 
posing strikes against the United States. 
Thus the act of August 24. 1912 (57 Stat. 
555) provides that postal employees will 
not be subject to reduction in rank or 
compensation or removal from the service 
for belonging to any form of organization 
of postal employees, so long as the organ¬ 
ization is not affiliated with 

138 Cf. Mr. Churchill’s answer to a deputation 
of the Civil Service Civil Rights Defence Com¬ 
mittee, representing all the affiilaied Unions 
(March i, 1927), reproduced in The Post (or¬ 
gan of the Union of Post Oflice Workers) for 
April 9. 1927. U is still of great interest. 

13* Sect. 5, Sub-Sect, i only is reproduced. I’hc 
whole of the clause should be studied. CC. al.so 
Statutory Rules and Orders. 1927, No. 800. 


any outside organization imposing an obli¬ 
gation or duty upon them to engage in any 
strike, or proposing to assist them in any 
strike, against the United States. . . 

Then in a note on Executive Order No. 
7916 of June, 1938,'*® the Civil Service 
Commission, commenting on the require¬ 
ment that grievance procedures should be 
set up in each department (according to 
the order), gave its approval to the recog¬ 
nition in all departments of the right to 
join unions, free of the fear of victimiza¬ 
tion for such membership or nonmem¬ 
bership. and then generalized the strike 
prohibition for all civil servants. 

How. then, does it come about that 
there are big unions of federal civil ser¬ 
vants affiliated with the A.F. of L. and the 
CIO? It is managed by the repudiation 
of the right to strike contained in the con¬ 
stitutions of the civil scr\'ice unions them¬ 
selves, and by the refusal of the associa¬ 
tions to accept unions which have not 
made such a repudiation.^®® 

The Taft-Hartley Labor-Management 
Relations Act of June, 1947 (Section 305) 
made it unlawful for any person employed 
by the United States or any agency there¬ 
of (including any wholly-owned govern¬ 
ment corporation) to participate in any 
strike. The penalty is immediate dis¬ 
charge, the forfeit of civil service status, 
and a three-year ineligibility for re-em- 
ployment. 

We have already discussed the effects 
of a strike upon economic and social life. 
It could yet be argued by civil service as¬ 
sociations that since the strike was a very 
remote contingency, no government ought 
to establish a restraint. But, indeed, the 
question is not merely one to be deter¬ 
mined by the probability of the event, 
but of the omnipresence of a threat. The 
right to strike is no positive guarantee: it 
is the residue of the individual claim— 
and even legal right—to freedom of opin¬ 
ion and person. The right to strike is a 

135 Cf. Civil Service Act and Rules, etc., etc., 
Novemljer 30, 1941. p. 144. Cf. L. D. White, 
“Strikes in the Public Service,” Public Person¬ 
nel Review, January, 19^19. 

136 Cf. D. Ziskind, One Thousand Strikes of 
Government Employees (New York, 1940). 
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civil service is expected to subject itself to 


result of the state’s noninterference with 
the right to freedom of person. But when 
the state does not inferdirt, the result is 
that when men act in association, they feel 
that they j>ossess an ultimate coercive 
power, a positive weapon. The possession 
of this weapon acts psychologically upon 
its possessors; it increase's their will, as 
well as their power, to resist. It offers an 
alternative to negotiation with the good 
will of the other party. Tliis bniscpieness 
may jeopardize the public welfare: and it 
is the fear of this that is expressed by the 
opponents of the right to strike. Its legal 
acknowledgment jnay deliver over events 
icj passion before all the devices of reason 
arc exhausted. Yet its nonexistence may 
also set up against the guardians of pub¬ 
lic order so little resistance that they will 
act ignorantly, passionately, on private or 
cla.ss motives, and slur over tlie justice 
of civil servants’ claims upon the public. 

Constraint put upon civil serv'ants, 
therefore, cannot permanently operate 
unless the state admits constraints upon 
itself, or to speak less abstractly, unless 
the people and legislature establish ma> 
chinery tvhich will control and at need 
coerce ministers, Treasuries, and heads of 
government dej)artments to the end that 
they may act justly. For as has been said, 
the strike is not a right, it is a fact.^"^ and 
"the right to strike is not one to be asked 
for, it must be taken!” The whole of 
citizenship may be summed up in the 
phrase, organized mutual self-reslrainl. If 
this does not exist, strikes will come, right 
or no right. So that the strike being ex¬ 
cluded, what are its indispensable .substi¬ 
tutes? They are (i) institutions, in w^hich 
civil servants can obtain a full and proper 
hearing, and in which their legitimate 
grievances can find redress and (2) public 
recognition that the authority of the 
people, of the legislature and ministers, 
has moral bounds, in that it must be will¬ 
ing to temper the doctrines of Treasury 
control and economy—both potential 
fetishes—with justice to oflicials. The sec¬ 
ond is the fundamental necessity. As the 

Lefas, op. cit., p. 199. 

138 Harmignie, op. cit., p. 118. 


the community, so is the community 
obliged to subject itself to the civil service. 
Enlightened nations have already made 
arrangements to guarantee this, while 
others still persist in the true belief that, 
for a time at least, exploitation is po.ssible, 
and the untrue belief that discontent sup¬ 
pressed is discontent dissipated. 

Collective Barc^atning. Is collective bar¬ 
gaining in the sense that it exists in pri¬ 
vate enterprise conceivable in public en¬ 
terprise? The subject has been raised 
chiefly in the Tennessee Valley Authority, 
which wished to establish a very enlight¬ 
ened personal policy, and it is inferrable 
as a problem from the discussions regard 
ing the nature of the contractual relation¬ 
ship of civil servant and state. As regards 
the latter, it has been generally denied 
that civil servants fully established are in 
contractual relationship, whereas people 
engaged for a specific job may be put on a 
contractual basis. Ncjrmally, all civil ser¬ 
vants arc engaged according to the status 
prescribed by a law or an order laid down 
by the executive. It is denied that this is 
contractual, because it is desired to imply 
that though the official may resign he can¬ 
not strike. Therefore he cannot bargain 
collectively because, like the strike, this 
w^ouid imply an ecpial status with the state 
and imply the ability to shed engagements 
when it suited the civil servants in the 
event of a dispute. 

The Tennessee Valley Authority was at 
first inclined to say that it had introduced 
collective bargaining, and it certainly 
establislied and worked processes whereby 
the point of view of both sides was as 
openly expressed as in any bilateral nego¬ 
tiations in private industry. Yet in the 
introductory statement to its Employee 
Relationship Policy, the Authority has 
clearly declared that its first duty is to the 
public.!’*® 

What of the argument that unless there 
were strong resistance against the unions 
of civil servants, they would exploit the 

•30 Cf. Civil Service Assembly (Chicago, 19-13), 
Employee Relationship in Public Service; also 
S. Spero, Gfjvernment as Employer (New York, 
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state for their own benefit? This was rather 
more plausible two or three decades ago 
before the problem became concrete; it 
was possible to speculate pessimistically 
in the abstract, and laissez-faire economists 
did so. They believed that bodies of civil 
servants would get their pay raised, or get 
their hours or intensity of labor reduced, 
or fall into well-paid inefficiency. They 
would do this, it was suggested, by pres¬ 
sure on members of die legislature, by 
lobbying, by threats to strike, and (in 
some electoral districts) by voting for pli¬ 
able candidates. Time has shown the 
ridiculousness of these not-disinterested 
guesses. It might then have been realized 
that the number of officials was too small 
to have any decisive threat to the legisla¬ 
ture; that it was practically impossible for 
the civil service vote to be so spread among 
all the districts that the civil servants’ 
votes would decide the balance. On the 
other hand, if the civil service became 
very large, then the civil servant as citizen 
had interests in common w»ith the rest of 
the nation superior to the civil servant as 
employee of the state. He also would have 
an interest in stability, or general political 
change or conservatism. 

The Right to Strike under Socialism. 
If, again, the civil service comes to em¬ 
brace several great occupations like 
power, fuel, conservation, transport, 
credit, housing, public medicine, steel, 
chemicals, and various others, then the 
workers in these occupations are more 
likely to be—^indeed, experience now 
shows us that they are—in competition 
with each other for the division of the 
total national income in wages and taxa¬ 
tion burdens and benefits, rather than in 
collusion with one another to exploit 
somebody else. The great battles of our 
time on the economic field are really bat¬ 
tles between the occupations rather than 
between the workers and the employers 
or between the workers in public enter¬ 
prise and the state as employer. But this 
latter tension does exist, for the state as 
employer is also the state as representative 
of the whole body of consumers. It is 
through the instrument called the "state" 
that the respective claims for wages, 


hours, and conditions are made by the 
occupations upon each other: the state is 
the instrument of negotiation and adjust¬ 
ment, and, in the end, of enforcement. 
All this has become very manifest with 
the rapid and massive development of na¬ 
tionalization and intensive regulation of 
industries in Britain and Europe. 

As for the right to strike, that itself is 
kept by labor unions in rationalized in¬ 
dustries: where it is not recognized, as in 
" 1 *VA, strikes have nevertheless occurred. 
In the last final tension they may very 
well occur. If the ultimate right to rebel 
did not exist—though not acknowleclged 
—then legislatures and governments and 
the personnel departments might become 
stonyhearted and authoritarian to public 
employees. But it is noteworthy that the 
leaders of the labor unions in ilie indus¬ 
tries which have been nationalized recog¬ 
nize the need for new self-restraints by 
the workers themselves on their right to 
strike. It is asserted that the trade liiiions 
in a socialized or socializing state have 
gone beyond the field of combat w’ith the 
capitalists, and that, as citizens and voters, 
they are themselves henceforth owners 
of the means of production. Upon them, 
therefore, now falls a responsibility, to 
get the best out of the capital invested, 
and the organization also, and to satisfy 
the consumers by good quality and the 
maximum production. 

The old employer-employee relationship will 
continue to exist in nationalised industry, 
but in a fundamentally altered form. The 
employing authority no longer represents a 
limited private interest engaged in the pur¬ 
suit of profits. It represents a public interest. 
The welfare of the whole community is its 
concern. It will conduct the industry as a 
social service, owing obligations equally to 
the workers it employs, the consumers it serves, 
and the people as a whole. New w'age rela¬ 
tionships, it seems to me, and a new technique 
in collective bargaining, must be evolved to 
meet this altered situation, as regards national¬ 
ised industry at any rate. . . 

... 1 believe that we shall have to re¬ 
examine many trade union practices where 
they tend towards restriction; we shall have 
to do some fresh thinking about the historic- 
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ally conditioned principles of collective bar¬ 
gaining. . . 

Reckless and irrespfmsiblc elements in our 
trade unions can work much mischief to-tlay. 
There have been unauthorized strikes and 
conflicts arising out of inter-union relations 
that are disquieting. . . Every responsible trade 
union official and every knal member of the 
unions can see the dangers arising from iin- 
ofiicial strikes. . 

J40 Speech by Charles Dukes, chairman. 
Trades Union Congress. Annual Report. 1946. 


T'hus, the new occupations and services 
in the pubJic management, which yester¬ 
day were private enterprise, are hardly 
distinguishable in outlook from the civil 
service unions and the public as employer 
in the matter of responsibility for steady 
production. They were t)n the way to that 
assimilation even before they were nation¬ 
alized, and they were nationalized be¬ 
cause. in part, society now urgently 
required the assurance of their uninter¬ 
rupted production. 
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Redress of Grievances and Guarantee of Rights in 
die Civil Service 


Thk machinery whereby civil servants can 
make their complaints heard and secure a 
redress of their grievances is broadly 
fourfold: the national and local repre¬ 
sentative assemblies and the Treasury (or 
Ministry of Finance): special represent¬ 
ative councils like the Whitley Councils 
in England or the Officials’ Representa¬ 
tive (Councils in Weimar Germany; courts 
of arbitration after the model of the in¬ 
dustrial and wage courts for private 
industry; and formal arrangements with 
procedure of a judicial nature for the 
prosecution of estalilished rights and the 
challenge of disciplinary sentences. 

LEGISLATURES AND TREASURIES 
AS MEOlA'l'ORS 

Eixislaturfs mediate between the civil 
service and the taxpayer. History shows 
that they are not liberal toward the civil 
set vice, but rather the reverse. It is to 
their interest in every country to act in 
such wise that they can triumphantly 
claim to be a champion of economy. No 
legislature has ever shown spontaneous 
generosity to civil servants. The atmos¬ 
phere is one rather of meanness. Civil 
servants’ salaries are easily accessible to 
economizing governments, and their pro¬ 
fessional ethics leave them defenseless 
against a barbarian public. In Great Brit¬ 
ain there are many occasions when civil 
service conditions may be discussed before 


the House of Commons, but only a critical 
situation (like the Gregory case) or some 
rank injustice tactlessly committed can 
cause the House to turn its attention awav 
from the more general matters of admin¬ 
istration which are discussed during 
supply debates. But Parliament has no 
special machinery to focus and force its 
deliberate and detached attention upon 
grievances which may seem minor to it 
but which are important in the eyes of 
civil servants. Parliamentary machinery 
failing, the mediator between civil serv¬ 
ice and taxpayer is the Treasury. 

The Treasury has been blamed for its 
tightfistedness.^ But its general arrange¬ 
ments, financial and otherwise, for tlic 
civil service, have been quite liberal com¬ 
pared with other countries. Day-by-day 
grievances demanding adjustment of pay 
and conditions—adjustments which are 
fairly promptly made in private industry 
—^may be met by the Treasury in a spirit 
of authority, churlishness, and unreason¬ 
able negation. However, the develop¬ 
ments of the years since 1919 have on the 
whole encouraged much more reasonable¬ 
ness and understanding. Since the Estab¬ 
lishments Division,2 the Organizations 
and Methods branch, and special estab- 


r Cf. Report, Machinery of Government Com¬ 
mittee, igi8, Cmd. 9230, pp. 17-21. 
sCf. 16th Report, Select Committee on Na¬ 
tional Expenditure, No. 120 of 1942, "Organi¬ 
zation and Control of the Civil Service." 
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lishment officers and divisions in the 
department have been instituted in the 
Treasury, its understanding of staff ques¬ 
tions has been much enriched.It cannot 
be denied that the Treasury still needs 
an impetus from the outside, and the civil 
servants a powerful means of advocacy, 
to secure a proper sensitiveness to staff 
questions. They cannot dispense with 
their associations. 

The situation in Great Britain is, how¬ 
ever, better than in Third Republic 
France. There the Ministry of Finance 
was overshadowed by the parliamentary 
commissions of the budget (and their sub¬ 
committees), and neither the Chambers 
nor the commissions showed any tender¬ 
ness of regard for the civil service. Prob¬ 
lems of staffing, bonus, and pay were met 
with feeblene.ss, chicanery, illwill, ignor¬ 
ance, and self-seeking meanness and 
shuffling—everything, indeed, except w-is- 
dom and social spirit. Nor had civil serv¬ 
ants the power to invoke the aid of Parlia¬ 
ment by petitions exposing the policy 
of the executive in their regard. This 
privilege which the constitution of 1875 
passed over in silence is a ‘^natural right" 
for ordinary citizens and is available to 
British and American civil servants, but 
the French chambers never censured the 
government which suppressed it for of¬ 
ficials. Though some civil servants sat in 
Parliament, the situation of the whole 
body was not thereby improved to any 
degree worth mention. The civil service 
was, indeed, compelled to conduct active 
practical campaigns, especially during 
elections, to secure attention to its de¬ 
mands. The great Federation des Syndic 
cats de Fonctionnaires (formerly adherent 
to the C.G.T.) had black lists of 
deputies who did not support civil serv¬ 
ants' demands, and these names were 
communicated to the groups in the con¬ 
stituencies. The Federation in a resolu¬ 
tion of its congress of 1924 said: * 

8 Cf. description of this in evidence of Russell 
Scott, Royal Commission on the Civil Service, 
1929, Minutes, Vol. 1 , and Warren Fisher, ibid., 
pp. IS78 ff. 

«Cf. G. Carr^re and J. Bourgin, Manuel des 
Parties Politiques (Paris, 1924), p. SfiS* 


It knows that it can count upon the absolute 
devotion of all its fighters to whom will fall 
the task of a giving to this organization the 
necessary vitality to cause to triumph at the 
elections not any particular party, but a cur¬ 
rent of opinion strong enough to combat the 
present influence of tlie great economic groups 
and to facilitate the evolution of syndicalism. 

The Congress of the United States is 
not an open-minded court of appeal for 
civil servanLs. There is an exceptionally 
strong mistrust of the executive author¬ 
ity and an extraordinary (almost a vicious) 
spitefulness toward bureaucracy. It has 
been possible for civil servants to "get at" 
Congressmen and Congressional commit¬ 
tees by backstairs organizations. But the 
virtue of this system from the standpoint 
of the civil service—accessibility—is offset 
by the great drawback of the sporadic, 
haphazard, unsettled, and partial nature 
of such solutions. There is no substantial 
or continuous guarantee in such machin¬ 
ery. 'I'he United States Treasury is not 
to be compared with the British Treasury 
either for the scope of its authority or 
for its energy and traditions in civil serv¬ 
ice matters. The division of authority 
over the civil service between Bureau of 
the Budget and Civil Service Commission 
is vastly different from that between the 
British Treasury and Civil Service Com¬ 
mission, for the former is authoritative 
and dynamic almost entirely, the latter 
only trivially instrumental. Hence initia¬ 
tive is confused and disintegrated in the 
American arrangement.^ 

The Act of August, 1912, provided 
that: * 

the right of persons employed in the Civil 
Service of the United States, either individu¬ 
ally or collectively, to petition Congress or any 
meml)er thereof or to furnish information to 
either House of Congress or to any committee 
thereof, shall not be denied or interfered with. 

Cf. L. Mayers, op. cit., p. 549. 

®37 Stat. 583. Cf. Report of the President's 
Committee on Administrative Management, 
p. 7 ff., and the special study by F. Reeves and 
P. David, ibid., pp. 59-139. Cf. also J. McDiar- 
mid, "Changing Role of the U.S. Civil Service 
Commissions." American Political Science Re¬ 
view, December, 1946. 
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This gave rein to the attempts at organi¬ 
zation, and from igi6 the National Feder¬ 
ation of Federal Employees has been able 
to exercise due influence upon Congress. 
The statutes creating the Reclassification 
Commission and the retirement system 
(1920 and 1922 respectively) were due in 
laige measure to the activity of this or¬ 
ganization, the latter statute being espe¬ 
cially the result of the clever application 
of the strength of the employees' organi¬ 
zations. That strength is reinforced to a 
tremendous degree by the electoral power 
of the American Federation of Labor and 
the CIO, to which various employee 
unions are affiliated. 'I'he employees have 
been forced into a lobbying attitude by 
the inertia, ignorance, and incompetence 
of Congress. Before the organizations 
came, the employees suffered and had no 
convenient means of redress. Yet Con¬ 
gressmen like Ramspeck (himself once a 
political appointee) have induced a more 
rational atmosphere. The establishment 
(in 1946) of standing committees of the 
Senate and the House on Civil Service is 
an important improvement of procedure. 
Yet it is an extraordinary fact that the 
salaries of the top British civil servants 
are considerably higher (in a less wealthy 
society) than their American colleague^! 
Why? 

In Germany one of the defenses against 
the right to strike was the alleged exist¬ 
ence of ample other means for the redress 
of grievances. And, indeed, there is much 
solidity in this defense. Apart from the 
fact that civil servants had direct repre¬ 
sentation in the Reichstag and in the state 
parliaments, and in recognized oxganiza- 
tions, the parliaments themselves were or¬ 
ganized to give the civil service easy and 
prompt access to them. In the Reichstag 
the Fourteenth Committee (Affairs Re¬ 
lating to Civil Servants) discussed and 
settled the main lines and the details of 
civil service questions and laws before 
they went before the full House. The 
permanence of the committee, its small¬ 
ness, its special field, all offered to both 
the public and the officials a rational con¬ 
sideration of their respective claims, 
although higher administrative officials. 


members of the Reichstag and academic 
observers, argued that the civil servants 
exercised, perhaps, undue power. 

REPRESENTATIVE COUNCILS 

During the last generation the governing 
body in industry, private as well as pub¬ 
lic, has learned the value of creating 
councils in which representatives of the 
workers have a seat, and where the de¬ 
mands of both sides may be candidly 
presented and discussed." 1 he chief merit 
of this system is not that it necessarily 
gives the worker or civil servant any 
greater control over the conditions of his 
work than before, for that obviously de¬ 
pends upon the extent to which the 
employer is willing or compelled to waive 
the extreme use of his property rights, 
nor that it avoids conflict, but that it is 
possible for issues wdiich rankle to secure 
a prompt outlet. Timely remedies may 
then be applied and injurious conse¬ 
quences reasoned over and appreciated 
before they come. He who hesitates is 
won. 

The Whitley Councils in England, In 
Great Britain, until 1917, individuals 
and associations in the civil service, like 
the United States civil service till more 
recently, were obliged to act mainly by 
memorial which finally reached the head 
of the department and then the Treas- 
ury.B The chief disadvantage of this 
method was that negotiations were in 
writing, and personal discussion was 
almost entirely excluded. In 1917 a vast 
change was contemplated in private in¬ 
dustry, and this had its effect upon the 
civil service. In private industry it became 
evident, especially during the war, that 
it was not only unsatisfactory conditions 
of remuneration that caused industrial 
unrest, but a desire to be consulted about 
these conditions, and to learn how far 
orders and policy were the arbitrary ex¬ 
pression of the employer's personal 


7 Cf. literature on this subject published from 
time to time by the International Labour 
Office. 

8 Cf. Royal Commission on the Civil Service, 
1929. Introductory Memoranda, pp. 70-71. 
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temper and how far a necessary condition 
of industry. In njiy the Whitley Report 
on Relations between Employers and 
Einployed was issued; it touched only the 
nonpuijdc industries.^* 

Civil servants pressed for the applica¬ 
tion of the Whitley proposals to the pub¬ 
lic service. By the end of July, a 

council of oHicials and representatives, 
after negotiations and the cabinet's ap¬ 
proval. clrcw up a model constitution for 
the departnienial Whitley councils. Gen¬ 
erally, it was stated,!® 

The objects of the Council shall be to secure 
the greatest measure of cooperation between 
the administration, in its capacity as eiiifdoyer, 
and the general body of the stall in matters 
affecting the departiiicnt, with a view to in¬ 
creased efficiency in the de[)artment combined 
with the well-being ot those employed; to 
provide machinery for dealing with grievances, 
and generally to bring togetfier the experience 
and dillerent points of view of the administra¬ 
tive, clerical, and maiiipiilativc Civil Service. 

Tlicrc are many departmental councils 
on the nuKlel set out, with wide variaiions 
according to the peculiar circumstances 
of each depaitnienl, and each has small 
numbers representing equally oflicial and 
staff sides. The National Council, which 
considers the interests of the service as a 
whole, and to which the departiiiental 
councils are bound to refer general ques¬ 
tions, is coinposcd of fifty-four members 
divided equally between oificial and staff 
sides, whose repiesenlalives must be “per¬ 
sons of standing (who may or may not be 
civil servants).” It has consisted on the 
official side of the permanent secretaries 
of departments or other higher officials, 
and since 1922 of three members of Parlia¬ 
ment. The Controller of the Establish- 
iiieni Branch of the Treasury is chairman. 
I'he staff side representatives must be 
appointed by civil service groups or as¬ 
sociations!^ named in the coiistiiution. 

wCmd. 86«6 of 1917. 

10 Para. 21, constitution. National Council. 

On all constitutional questions cf. J. II. 
Macrac-Cbbson, T/ie Whitley System in the 
Civil Service (Fabian Society, London, 1922). 
See also L. D. While, Whitley Councils in the 
British Civil Service (Chicago, 1932), and K. N. 


About one half the members of the staff 
side of the Council have been full-time 
officers of associations, the rest ser\'ing 
civil servants. 

The Whitley Councils are concerned 
with the problems of iioiiindustrial staffs 
in posts carrying reniuneration only up 
to £700 a year.i= 1 he industrial staffs 
have special industrial councils.^® 

'The functions of the Whitley councils 
include (1) provision of the best means for 
utilizing the ideas and cxjierience of the 
staff; (2) securing the staff a greater share 
of responsibility for the determination 
and observance of the conditions under 
which they w'ork, and the deterniinaiion 
of the general provisions governing re* 
cruitment, hours, tenure, and renmner* 
ation; (3) encouragement of further edu¬ 
cation of civil servants and their training 
in higher administration and organi/a- 
tion; (-1) the improvement of office ma¬ 
chinery and organization, and tlie pro¬ 
vision of opportunities for the full 
consideration of suggestions by the staff 
on this subject; and (5) proposed legisla¬ 
tion so fur as it has a bearing upon the 
position of civil servants in relation to 
their employment. 

What is the authority of the councils? 
In 1919 negotiation between the per¬ 
turbed staff representatives and official 
representatives resulted in a unanimous 
report which became, substantially, the 
constitution of the councils.^^ The ton- 
stiluiion goes beyond making the councils 
merely advisory. It says that “the decisions 
of the Council shall be arrived at by 
agreement between the two sides, shall 
be signed by Chairman and Vire-Cffiair- 
man,*'* shall be reported to the Cabinet 
and thereupon shall become operative.” 
As for the Department Councils, their 
decisions “shall be reported to the Head 

Gladden, Civil Semice Staff Relationships 
(London, 1943). 

Inc luding scales which commence helow 
£7 cki but rise above it. 

J'* Cf. Royal Commission on the Civil Service, 
1929, Introductory Memoranda, p. 85. Cf. re- 
rort on establishment and progress of joint 
iiicfustrial councils, 1917-22, published 1925. 

Cmd. 198 of 1919. 

A member of the staff side. 
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of Department and shall become opera¬ 
tive.*’ Does this mean that the decisions 
made overrule the will of the cabinet and 
of individual ministers? At the tenth 
meeting of the National Council, a com¬ 
mittee was appointed to clarify this ques¬ 
tion, and it agreed upon this definition: 

The cstahlisliiiient of Whitley Ca)uiicils cannot 
relieve the (^uvcTiiinciit of any part of its 
responsibility to Pailiamoiit, and Ministers 
and Heads of I)c|)artinents acting under tlie 
genera] or specific aulhoiity of Ministers, must 
take such attion as may be retjuireil in any 
case in the public interest. This comlition is 
inherent in the constitutional doctrines of 
Paiiiamcntary Covernment and ministerial 
responsibility, and Ministers can neither waive 
nor cscajic it. 

It follows tills constitutional principle 
that, while the acceptance by the Ciovernnicnt 
of the Whitley system as regards the Civil 
Service implies an intention to make the fullest 
po.ssihle use of Whitley pioccduie, the Gov¬ 
ernment has not surrendeied, and cannot sin- 
render its liherty of action in the exercise of 
its aiitliority and the discharge of its le 
sj)on.sihilitics in tlic puhlic interest. 

This, if it means anything, means that 
a greater freedom is given to the ofFidal 
side, because if on consideration any 
agreed plan is discovered to liave unex¬ 
pected implications, it could be over¬ 
ridden on the grounds of cabinet re¬ 
sponsibility. However, the term that 
agreements become "opeiativc" does im¬ 
ply an obligation that in ail normal cases 
they shall be operative. As in all nego- 
liating assemblies based upon “instruc¬ 
tions,” discti.ssions must .sometimes be 
adjourned until fresli instructions arc 
obtained. 'There is no voting—each side 
acts as a unit: and therefore eacli side 
must find agreement beforeliand. In the 
background, with its hands on the ulti¬ 
mate strings, is the Treasury. 

No Act of Parliament founded the 
Whitley system. It arose out of a promise 
made by the government of the day. And 
whatever strength it has is drawn entirely 
from the needs of the public service ancl 
the character of the men and women who 
compose the councils. Most of the coun- 

r*' Clause 19. 


cils have done much good w'ork in the 
matter of promotions, discipline, and the 
organization and conduct of office work; 
especially is this true of the departments 
where small devices have great value be¬ 
cause of the largeness of the staff and the 
industrial nature of the work—in the 
Admiralty, Post Office, and the Customs 
and Excise councils. 

Naturally the National Council has 
been active on a wide scale. It has reported 
upon and received the reorganizations of 
llie general principles and methods of 
promotifin; a Superannuation Committee 
has codified the complex superannuation 
regulations: a Committee on Further Edu¬ 
cation has made its report on provision 
for the furl her education of younger civil 
servants, and lectures have been arranged 
by civil service bodies and an internal 
and external diploma of public adminis¬ 
tration has been created in the University 
of London. A bonus and a sliding-.stale 
system to meet varying price levels have 
been secured, and, perhaps most impor¬ 
tant of all, the regrading and reorganiza¬ 
tion of the civil service has been effected. 
In prc:|)aiatic)n for the tasks of reconstruc¬ 
tion after VV'orld War 11 , the Whitley 
council played a central and magnificent 
role: no single step w^as taken without its 
advice and report. 

What has been gained by the institu¬ 
tion of the Whitley councils? Something 
very important psychologically has been 
gained when there can be a semi public 
review of a foolish, untactful, or despotic 
shoiv of authority—when resentment 
of arbitrary interference ivith habit is 
avoided. Then, too, officials below the 
top grade have now a feeling that in re¬ 
gard to promotion, leave, and other 
official benefits, any jobbery is likely to be 
delected and cpiashed. Too much must 
obviously not be expected from the sys¬ 
tem by the staff side. However, it is quite 
clear, from the evidence given by heads 
of departments and representatives of the 

1 ' In the depart mental coiinrils it is open to 
the staff side to di.scLi.ss any promotion when 
the accepted principles have been violated; 
disciplinary cases may also he prc.sciucd for 
discussion if the staff side wLsh it. 
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staff, t/iat the departmental councils have 
aauaJly produced an invaluable and in¬ 
dispensable atmosphere of good and easy 
relatioMsiiip between superiors and sub¬ 
ordinates—that is the universal testimony. 

The power of the associations behind 
the councils is still required to maintain 
real official respect for the cases they ad¬ 
vocate, and w'e can surmise, though we 
cannot exactly count the number of, small 
benefits silently won without overt con¬ 
flict by the mere existence of organized 
and recognized vigilantes. The evidence 
before the Royal Commission of 1929 
shows that matters are not always dis¬ 
cussed in the formal meetings of the 
councils, but informal discussions occur 
bctw'een the leaders of the officials of the 
staff sides, and settlements reached at 

once.>8 

We may pass over developments in 
Third Republic France very rapidly, for 
there were so few, and the world has 
nothing of value to learn from them.^® 
The French politician was interested in 
other things, while the civil service asso¬ 
ciations were driven into a position of 
syndicalist extremism.®® 

Fourth Republic France introduced a 
veritable revolution in the status of her 
officials, following the most enlightened 
practices of the world. A Superior Council 
of Public Service (conseil supMeur de la 
fonction publique)^^ is established by 
the statut des fonctionnaires: it is pre¬ 
sided over by the prime minister or his 
deputy (it is almost certain always to be 
the latter) and it is composed of twenty- 
four members nominated by the cabinet, 
twelve on the proposal of the civil service 
unions. It is concerned with the high level 

n*The report. 1931 (p. 137 If.) suggests hardly 
any change, except the extension of facilitie^ 
for staff representatives to carry out their func- 
tic ns. 

3 ® Cf. Lefas, L’£tat et les Fonctionnaires (Paris, 
1913). Cf. Ricard, Droit et Jurisprudence en 
Mati^re de Pastes, Telegraphes, Telephones 
(Paris, 1931), Chap. VII, 

2'> Cf., for example, among the saner of those 
who desire the service turned over to the in¬ 
dependent discretion of associations, Georges 
Mer, Le Syndicalisme des Fonctionnaires 
(Paris, 1929). 

21 Statut, articles 19 to 22. 
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of civil service policy and with the estab¬ 
lishment of a minimum living wage, and 
it coordinates the work and views of the 
departmental councils of the same kind. 
Its recommendations are forwarded to the 
prime minister. Each department or serv¬ 
ice has established administrative com¬ 
missions on a joint and equal representa¬ 
tive basis of high officials and rank and 
file. Their competence includes surveil¬ 
lance—and in some cases participation— 
in the process of recruitment, efficiency 
records, promotion, discipline, and more 
generally all questions affecting person¬ 
nel. The rank-and-file representatives are 
elected by the whole body of officials in 
the various departments and agencies re¬ 
spectively. In addition, there are in each 
agency technical committees on a joint 
basis which handle problems of organiza¬ 
tion or administration, making recom¬ 
mendations when asked for them—here 
the rank-and-file members are chosen by 
the trade-union organizations that are 
most representative. 

The Officials* Representatives Councils 
of Weimar Germany. Article 130 of the 
constitution provided that officials shall 
recei\e representative bodies by special 
law. Such a law was not passed, but indi¬ 
vidual departments established civil serv¬ 
ants’ committees (Beamtenausschusse) 
temporarily to fill the gap, e.g.. Ministry 
of Posts, Ministry of Justice, and Finance 
Ministry. The duty of the committee in 
the Ministry of Finance was to represent 
the interests of the officials before their 
superiors. The councilors were enjoined 
to act so that the sense of duty and joy 
of labor, the mutual confidence of sub¬ 
ordinate and superior, were enhanced. 
Demands and suggestions of the staff re¬ 
lating to general personal affairs in the 
department were to be considered by the 
council and represented before the heads 
of the department. On the other hand, 
the superiors were to consult the opinion 
of the committee in the regulation of de¬ 
partmental routine and the hours of 
work, and in the laying down of prin¬ 
ciples for deputations, annual leave, 
sundry welfare institutions, and the re¬ 
employment of those dismissed from the 
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service. And when ihe person specially 
concerned wished it, the council was to 
give its opinion on miscellaneous weliare 
matters like refusal of leave, recommen¬ 
dations to physicians, distribution of 
dwelling places, and the problem of 
whether or not there was a right to an 
addition to pay on the ground of place of 
residence. The various ministries in the 
Reich and in Prussia established com¬ 
mittees of this kind—they were purely ad¬ 
visory. 

The ministries did not treat the com¬ 
mittees as alternatives to the civil serv¬ 
ice associations,22 but they several times 
expressed their desire that no individual 
cases should be represented by the asso¬ 
ciations, though they were always ready 
to deal with any exceptional case where 
misunderstandings and errors could be 
swept away.22 of tendency to carry 
individual grievances to the associations, 
the Reich Ministry of Finance and the 
Prussian Ministry of Justice complained. 
'I'he latter 24 pointed out with consider¬ 
able justice that the associations were not 
in a position to sift out the truth or falsity 
of the complaints. Consequently, the de¬ 
partment was unduly bothered with com¬ 
munications. The complainant is not well 
served by such a procedure since his com¬ 
plaints must ultimately revert to the place 
of their origin for investigation. But if 
the Officials’ Committee were at once 
approached, it could quash groundless 
demands and recommend the substantial 
ones. Prompt and just decisions can be 
made in this wise. The special evil of 
approaching the association was, however, 
this: that the committees did not receive 
the amount and degree of work they were 
well fitted to carry out, and confidence 
in them was generally weakened. 

Until now [1922] it seems as if the recognition 
that the Official's Committees when properly 
employed can be effective in an extraordinarily 
fortunate way has not yet found general ex- 


22 It was, perhaps, owing to the strength and 
the ability of these associations that the coun¬ 
cils have not fully developed. 

Beamten-Archiv, Vol. 11 , p. 31. 

Ministerialblatt fiir die preuszische innete 
Verwaltung, October, 1922, p. 1082. 


tension. They can reinforce a strong bond of 
confidence between the individual official and 
the departmental authorities, as well as avoid 
superfluous written communications. Without 
prejudice to the pending statutory regulation 
of official lepicsentative bodies, let the depart¬ 
mental authorities already begin to act in a 
fashion calculated to maintain the status of the 
committees in all respects, so that they may 
be in a position to fulfill their duly for the 
welfare of the civil service.25 

Here is a problem which has arisen in 
the relationship between the trade-union 
organizers and the w'orks councils in pri¬ 
vate industry. Jt is very difficult, excepting 
in special cases, to lay down a rule as to 
where the competence of the one begins 
and the other ends. There is much good 
.sense in the remarks we have quoted 
above; and we calculate that they will 
everywhere be necessary. For there are 
always individuals with grievances and 
idiosyncracics who seek the stage as po¬ 
tential martyrs. There are those with a 
persecution complex, and other litigious 
to the extreme. It is a frequent thing to 
find a man or woman who prefeis not to 
be tried by his or her peers, since chi¬ 
canery and prevarication do not impose 
upon one’s colleagues for long. And there 
are always ministers and heads of depart¬ 
ments who do not like even the proper 
intervention of the association. Indeed, 
serious disciplinary problems are involved 
in the right to appeal from the head of 
the department .26 The commitlecs had 
not the executive force of the British 
Whitley councils, but they were never¬ 
theless the mcjderators of minor distem¬ 
pers. The Entwurf (project) eines Gesetzes 
iiber Beamtenvertretungen, 1930, under 
discussion before the Nazi triumph is ana¬ 
lyzed in the two-volume edition of this 
work (p. 1439). 

Grievance Committees in the United 
States Civil Service. Thus, committees 
through which officials may represent 
their grievances are of exceedingly recent 
date. The United States civil ser\'ice has 

2£ Idem. 

2« The Royal Commission on Civil Service re¬ 
ported, 1929, against centralized ajipeal bodies 
for this reason Cf. also F. A. Bland, Govern¬ 
ment of Australia (Sydney, 1943). Chap. 13. 
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some such grievance procedures in a few 
agencies—beginning with the sujjervisor 
of the aggrieved official, going up to 
supervisors, and here and there an agency 
or departmental appeals comniittee.^^ 
The system is still upon its trial, and even 
at its best is confined to the minor adjust¬ 
ments of staff matters which are in any 
case troublesome to superiors, and ck- 
casional consultation on matters like the 
general principles of siiperannuatioii, 
classification and promotion. The main¬ 
tenance of rights cannot be as yet entirely 
left to such instruments. Officials must 
still rely upon their associations for a 
show of power. There is no authority 
without an awe-producing element, 
w'heiher it be spiritual, like the force of 
personality, the impressiveness of talent 
or the appeal of justice, or simply physi¬ 
cal, varying only in the manner and 
strength of its application. It is hardly 
possible for the civil service at present to 
forego cither the one or the other; but 
in proportion as institutions of the kind 
we have just discussed arc developed and 
full scope given to the former, the threat 
of physical injury (which of course carries 
with it spiritual disablement) will become 
more and more dispensable. 

The arrangements so far indicated are 
not concerned with adjustments of pay, 
but only Britain provides a special court 
for clau.ses regarding the pay, in relation 
to the working conditions of the service, 
among the countries with which we deal, 
though Australia has a fairly long experi¬ 
ence of a civil service arbitral court. We 
indicate the main elements only of the 
English system. 

Early in 1917 a Civil Service Arbitra¬ 
tion Board was set up as a result of agita¬ 
tion by civil service associations because 
the War had sent prices sky-high while 
wages lagged far behind.^^ Two motives 
can be seen at work: the realization that 
"There is no worse tribunal in the world 

*TThc Executive Order of June, 1938, on the 
subject has not resulted in any substantial 
practical measures. See Personnel Journal, Oc¬ 
tober. 1939. p. 151, et seq, 
s* Cf. Royal Commission on the Civil Ser\ ice, 
1929, Memoranda, p. 77 ff. 
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for fixing a stale of wages than the House 
of Clonimons.’' and to free members of 
Parliament from intolerable pressure. 
The Board established by the executive 
authority of the government was to deal 
by conciliation or arbitration with quesr 
lions arising with regard to claims for 
increased pay made by Government em¬ 
ployees, except in the cases of industrial 
staffs, and where there was already recog¬ 
nized machinery applicable to the case. 
It referred only to posts under £500 a 
year. Suddenly as part of the general 
postwar attack upon government ex¬ 
penditure and the standard of living, the 
Board was abolished in February, 1922. 
The alleged grounds of abolition were 
that the Whitley Councils considered 
questions of remuneration. Now since the 
Whitley Councils can only declare and 
not enh)rce a recommendation this plea 
was fallacious, perhaps dishonest. 

An intense campaign was conducted 
and ended with the reestablishment of 
the Board early in 1925. Its constitution 
is part of the industrial courts set up by 
the Act of 1919.'-*® In the present case the 
court consists of a chairman who is cither 
the president of the industrial court or 
the chairman of a division of the court, 
together with one member drawn from 
a panel of persons appointed to the in¬ 
dustrial court by the minister of labor 
as representing the chancellor of the ex¬ 
chequer for the time being (this is the 
employers' representative), and one mem¬ 
ber drawn from a panel of persons ap¬ 
pointed to the industrial court by the 
minister of labor after nomination by 
the staff side of the National Whitley 
Council. Civil servants and officials of 
civil service associations are ineligible for 
appointment as members of the court. 

Only claims in regard to salaries of 
£850 and less can be referred to the court, 
unless by the consent of the parties con¬ 
cerned in the claim. When negotiation 
fails arbitration is open to the govern- 


Statutory Rules and Orders, 1924, No. 
554/26; Treasury Circular, March 14, 1924; 
P ules of Procedure, November 28, 1927 (repro¬ 
duced in Royal Commission on the Civil Serv¬ 
ice, 1929, Memoranda, Appendices), 
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ment departments on one hand, and the 
recognized civil service association within 
the scope of the National Whitley Coun¬ 
cil on the other hand, on application by 
either party. The matters which may be 
taken to the court are claiins affecting 
emoluments, w^eekly hours of work, and 
leave. But claims can be made only for 
“classes,” i.e., “any well-defined category 
of civil servants who for the purpose of a 
particular claim occupy the same position, 
or have a common interest in the claim.” 
This provision limits the work of the 
court, and were it not so, individual cases, 
and cases of small groups, where in- 
ecpialities in respective pay and work 
were concerned w^ould cause a continuous 
rush of claims for related adjustment, and 
destroy any stability tor the "Treasury and 
Parliament. The w'hole problem of classi¬ 
fication would be reopened and never 
closed. This, of course, unfortunately 
imposes hardship on some officials, and 
the hardship is a direct result of largescale 
organization, and the exigencies of parlia¬ 
mentary control. Civil servants are gener¬ 
ally satisfied that they have secured a very 
valuable piece of machinery for removing 
grievances. It is acknowledged that the 
court is fair, patient, and thorough. But 
one criticism is heard. The Treasury is 
the sole interpreter of the terms of the 
judgments of the court, and may take 
action before submitting its intentions to 
the court. 

The staff side have requested that the 
Treasury be limited in its power of in¬ 
terpretation, and that, say, the Ministry 
of Labour, should decide between its view 
and the Treasury view; and that there 
should be some limitation on the action 
of the government afleciing remuneration 
and conditions of civil servants without 
first submitting such matters to the judg¬ 
ment of the industrial court. The govern¬ 
ment has rejected such requests on the 
grounds of their general political re¬ 
sponsibility, which requires that they shall 
not be bound, 3 ** but the decision is prac¬ 
tically always followed by the Treasury. 


The Royal Commission recommended 
no change in the constitution or juris¬ 
diction of the court, except a wdder defi¬ 
nition of “class.” From 1925 to 1939 over 
three hundred cases were submitted to 
the court, a few by the staff side of the 
National Whitley Council, rather more 
by the staff side of the departmental coun¬ 
cils, and the bulk on behalf of associations 
or groups of associations. 

THE GUARyVNTEE OF RIGHTS 

How far does the stale define the rights 
of civil servants—that is. the rewards and 
penalties of their work—and offer means 
of recourse against itself when the official 
feels these are violated? It is obviously 
unjust, and practically foolish, for the 
slate to demand that civil servants shall 
deprive themselves of their defensive as¬ 
sociations if it does not set up institutions 
which will offer them protection. All this 
raises many questions of formal law: the 
nature of the state as employer, the doc¬ 
trine of autoliinilation of the siaie's 
power, whether it is possible to sue the 
stale. These questions have given lawyers, 
especially on the Continent, an enormous 
field of activity, and often caused them a 
tremendous waste of good time. For, in 
the end, these are not questions that can 
be derided by legal logic, and they would 
never have been raised did the state com¬ 
mence today without any legacy of its 
old absolute authoritarian self, a legacy 
which confuses the issue by setting up 
two fictions one against the other, state 
and subject. But we ha\c learned that 
such problems arc practically posed in 
terms of the interrelationship of social 
groups; and if wc regard the present prob¬ 
lem in this light, it is quite feasible—and 
not as may even be considered today, un¬ 
natural—to give the social group consti¬ 
tuted by the civil service recourse against 
all the others who are served by it. It 
sounds different when w’c set the civil 
service and the state against each other. 
It has been otherwise in the past because 


30 Cf. declaration of Financial Setreiaiy to the 

1 ‘rcasury, March 9, 1926, and that of Prime Report of the Royal Commission on the 
Minister, February 2. 1927. Civil Service, 1929, p. 145 ff. 
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this opposition was construed into one 
of constant and necessary hostility. 
Though the last half century has wit¬ 
nessed a change of mind in this respect, 
there are still some who maintain the old 
tenets, and unionunately the Jaw has not 
yet caught up with even moderately en¬ 
lightened opinion. Some countries still 
have sixteenth-century notions written 
and active in their statute books. 

England. The British system still oper¬ 
ates upon a legal basis as old as it is un¬ 
just. Arising out of the ancient doctrine 
that “the King can do no wrong," and 
that civil servants are servants of the 
Crown, it has been assumed that the 
Crown may dismiss its servants at pleas- 
ure .32 No law or general administrative 
code lays dowm a scheme of disciplinary 
misdemeanors and accompanying penal¬ 
ties. A civil servant has no legal action 
against dismissal. His superannuation 
rights are ultimately determinable by the 
Treasury, for its interpretation of the acts 
is not challengeable in the courts. It may 
be pleaded that the head of a department 
would not hurt anybody unreasonably, 
and that the Treasury would rather be 
kind than cruel: unfortunately for human 
relationships, not all men are good or 
wise or well informed. Hence machinery 
is necessary to correct the deficiencies of 
men acting spontaneously. 

The guarantee civil servants possess is 
the promise made by the Treasury in 
November, 1920,3'* as the result of a 
formula adopted by the National Whitley 
Council. This says that 

except in cases whidi may give rise to crim¬ 
inal proceedings, full particulars of any charge 
against an officer’s conduct shall be communi¬ 
cated to him in writing before any disciplinary 
action be decided upon. 

The question of reports affecting pro¬ 
motion, that is, mainly the annual re¬ 
ports, was left to the consideration of the 
promotions committee: and this decided 
that in the case of adverse markings the 

C. S. £mden. The Law and the Civil Servant 
(London, 1927). Confirmed in Rodwell v. Tithe 
Exemption Commission K. B. D., . 4 pril 5, 
» 944 - 

83 Circular No. 57/20. 


civil servant must be given a written in¬ 
timation of his assessment, with particu¬ 
lars and reasons. Finally, when a report 
upon an officer in circumstances not 
covered by these arrangements reflects 
upon him adversely, he must be informed 
of the alleged defects in order to enable 
him to make explanations before the re¬ 
port is placed on record. 

Nor does the Crown Proceedings Act, 
1947, which permits private suits against 
the state, apply to the civil servants in his 
employment relationship to the state. 3 < 
It does not imply a contract of service. 

The Royal Commission ** recom¬ 
mended that in serious cases the civil 
servant shall have the right to oral pro¬ 
ceedings before a senior officer of the 
Department. He may have associated with 
him a colleague, or a repre.sentative of his 
association. In all cases of misconduct the 
charge is to be written and supported by 
a statement of facts. This was fulfilled by 
a Treasury Letter of May, 1935. which 
deprecated any standardized practice. 

United States. In the United States the 
principles and methods derived from the 
same source as the English common law 
on this subject prevail, and no improve¬ 
ments have been made upon it. The 
power of dismissal has been made strict 
and absolute by the judgment in Myers 
vs. U.S.A. and Morgan vs. T.V.A. though 
the right to answer adverse reports or to 
appeal against disciplinary action is in 
a vigorous state of action and develop¬ 
ment. . 

France. In France the evolution since 
1905 resulted in the establishment of a 
series of legal guarantees for civil serv¬ 
ants. This development is the direct issue 
of two legal institutions unknown to 
Anglo-Saxon law: the suability of the 
public authority and action for excess of 
power. T'hese are explained further in 
Chapter 36 on Legal Remedies against 
Public Administration and Administra¬ 
tive Law, but a short indication of their 
import is necessary here. The suability 

Treasury Letter, January 30, 1948; Whitley 
Bulletin, March, 1948. 

88 Report of the Royal Commission on Civil 
Service, 1929, p. 173 ff. 
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of the public authority' means that the 
state furnishes the opportunity for the 
challenge and the quashing of any of its 
actions which are inconsistent with the 
law, and redress for damage from the 
state. Such cases are ultimately heard by 
the Conseil d'&tat. Then, second, any per¬ 
son having a personal interest in such 
an ultra vires action may take proceedings 
in as easy and convenient manner as if 
he were conducting an ordinary civil ac¬ 
tion; in fact, the actions are easier to take. 

For the safeguarding of his everyday 
working conditions, then, the French 
official has to look to two sources: first, 
his written or customary rights, and 
second, the Conseil d*i:tat which will deny 
validity to any regulation or decision 
affecting him which violates the rights. As 
we have already seen, there is no single 
coherent statement of civil servants* 
rights: there are simply a number of de¬ 
crees, rules of public administration, and 
departmental regulations affecting ap¬ 
pointment, promotion, and discipline, 
and the financial and special laws of 
various dates affecting payment and pen¬ 
sions. All these establish interests for in¬ 
dividual civil servants, and by the evolu¬ 
tion of principles in case after case, the 
Conseil d'etat has provided a sound 
guarantee of these interests. In regard to 
general disciplinary measures, the juris¬ 
prudence of the Conseil d*£tat is exceed¬ 
ingly extensive, since it was the first 
undertaken in point of time, before die 
middle of the nineteenth century. 

The rules relating to appointments 
and promotion lists are maintained in 
this way. Dismissal, which is the greatest 
danger menacing an official, especially 
since it abolishes the title to a pension, is 
challengeable on the question of its regu¬ 
larity, its injustice, and its brusqueness.’® 

Where Councils of discipline are estab¬ 
lished and have not been regularly in¬ 
voked before a disciplinary penalty has 
been imposed, the penalty becomes in¬ 
valid. Many cases have been raised on the 
basis of the law of 1905 which gives civil 

8«i M. Haiiriou, Precis de Droit Constitutionel 
(Paris, 1929), p. 587, and footnote. 


servanu the right to inspect their per¬ 
sonal records. The article says: 

All civil and military officials, all the em¬ 
ployees and workers of all public departments 
have the right to the personal and confidential 
communication of all notes, memoranda 
(feuilles signalitiques), and of all documents 
composing their personal records, whether be¬ 
fore being the object of disciplinary measures 
or a removal from office, or before being kept 
back in their promotion by seniority. 

On all sides the Conseil d*£tat has 
hedged this right with defenses.” 

What the French law has done, then, 
is to create the principle that a subordi¬ 
nate in the civil service is toward his 
superior in the position of an adminis¬ 
tered person. As the civil service may 
abuse its power vis-a-vis the ordinary citi¬ 
zen, so may the higher civil servants do 
to the lower. 

Germany. The country in which rights 
and guarantees were most elaborately and 
firmly evolved was Imperial and Weimar 
Germany. If we reflect on what has been 
said about the jurisprudence of the Con¬ 
seil d*ttat and then extend that to be 
perfectly comprehensive with every con¬ 
ceivable procedural guarantee, we shall 
acquire an idea of Reich and state guar¬ 
antees K) their officials. Every step, from 
admonition to retirement, was hedged 
with rules and procedural assurances. We 
have no space to recite the facts as con¬ 
tained in the various laws and regulations, 
or the machinery and procedure of de¬ 
cision.” We refer only to the general 
theory, known as that of acquired rights 
(wohlerworbene Rechte).*^ The Weimar 
constitution said (article 129): “The ac¬ 
quired rights of public servants are 

87 April 22, 1905, article 65. Characteristically 
of French legislative methods, this is in the 
Financial Act of the year. Cf. Librairie Dalloz, 
Code Administratif (Paris, 1930), p. 489. 

”Cf. L. Duguit, Traits de Droit Constitu¬ 
tionel (Paris, 1923), Vol. 11 , p. 150 et seq., and 
G. J^ze, Revue du Droit Public (Parb, 1912), 
Vol. Ill, p. 75 ff., re disciplinary cases. 

”Cf. A. Brand, Beamtenrecht (Berlin, 1928) 
and A. Schulze and W. Simons, Rechtssprech- 
ung des Disziplinarhofs (Berlin, 1926). 

80 W. Schroder, Die Wohlerworbene Rechte 
der Beamten (Berlin, 1930). 
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inviolable/* lliis gave rise to a vast litera¬ 
ture of interpretation, and to several 
suits and judicial decisions. One repre¬ 
sentative of the officials went as far as 
to claim complete inviolability of rights 
in the future as well as the rights already 
acquired; 

The acquired rights are inviolahlel The will 
and the dear phraseology have it that all 
rights iielonging to officials ought not to be 
altered to their disadvantage. Thus this is not 
merely a program of the lieich Government, 
but, as previously said, a directly effective 
positive right. Article 129 of the Constitution 
by its form and purpose does not merely accrue 
to the officials employed at the entry into force 
of the Constitution, but it is effective for the 
future and guarantees also the aajuired rights 
which were later established. 

Some jurists were ready to claim that 
a constitutional amendment would be 
needed for any change in the status and 
salaries and working conditions of civil 
servants. Now, it is clear that changes of 
status cannot be for ever avoided; clearer 
still that civil servants cannot be granted 
complete immunity from the general for¬ 
tunes of the .society they serve, that their 
conditions of work and their salaries must 
to some extent be in fair relativity with 
the fortunes of all others in the nation. 
But the idea of acquired rights and of 
the constitutional guarantee was to pro¬ 
duce carefulness, deliberation, and con¬ 
sultation, and to put a heavy drag on 
rough-shod legislative overriding of le^ti- 
mate expectations. And among the things 
so guaranteed are classification, method 
of recruitment, rights to promotion, salary 
scales and increments, titles, rank, orders, 
symbols of honor, insignia and honors. 
There are elaborate rules concerning re¬ 
tirement, pensions, bonuses to the family, 
local cost-of-living bonuses, official dwell¬ 
ings, removal expenses, and travel; and 
the most minute prescriptions regarding 
disciplinary offences and the prcKedure 
(in order of gravity) of warning, repri¬ 
mand, fines, suspension, and dismissal. 
The penalties are established with a split- 
hair exactness; and so also the detail of 

Hans Assmann, Wohlerworhene Beamten- 
recht (Berlin, 1924). 


the intradepartmental stages of action by 
the superior against the inferior official or 
the latter against the former. And, then, 
outside the department, rises the struc¬ 
ture of the administrative courts leading 
to the pinnacle, the Disziplinarhof in Ber¬ 
lin. 

Whatever the shortcomings of German 
administrative justice, it provided a sys¬ 
tem of redress open to all workers in the 
employment of the state, even the hum¬ 
blest; it acknowledged that the state may 
do wrong, and obliged itself to admit its 
wrongdoing in just rules and independent 
courts. No other country approa^es thiK 
yet. 

The United States. In spite of many 
suggestions made from time to time by the 
Civil Service Commission and the asso¬ 
ciations of civil servants, the federal ser¬ 
vice has no such comprehensive arrange¬ 
ments, systematic and authorized by law 
or executive order, as Britain, France, 
and prewar Germany. But the Civil Ser¬ 
vice Commission’s recommendations to 
the departments that such shall be pro¬ 
moted has resulted in a great variety of 
cooperation between employees and the 
directing personnel of the departments 
and agencies. The National Federation of 
Federal Employees (which is not affiliated 
with either of the two major labor or¬ 
ganizations), the American Federation of 
Government Employees (A.F.of L.), the 
United Public Workers of America 
(CIO), various craft unions, and unions 
of postal workers furnish the pressure to 
secure representation of the employees* 
point of view, and to clear up injustices 
and grievances. 

Their pressure regarding pay levels is 
one exerted on Congress, rather than 
through joint councils, though the TVA 
has a notable annual wage conference, 
which under the terms of the statute set¬ 
tles the rates for the ensuing year. As to 
hours, leave, pensions, tenure, discipline, 
and promotion policies, the civil service 
rarely takes a step without the participa¬ 
tion of the employee organizations. This 
is achieved through the Labor-Manage¬ 
ment Advisory Committee of the Civil 
Service Commission, which is a standing 
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body, first established in November, 1942, 
consisting of two representatives from 
each of the three major unions, six rep¬ 
resentatives of management, and a mem¬ 
ber of the Commission as chairman. The 
committee has authority to initiate and 
recommend policies which will result in 
the effective utilization of personnel. 
This is reminiscent of the scope of the 
National Whitley Council in Britain; 
but it is not accompanied, as there, by 
departmental joint committees. In the de¬ 
partments, however, on occasion and from 
time to time, joint committees may be 
called, when they confer on working con¬ 
ditions, safety, in-service training, ap¬ 
peals, methods for adjusting grievances, 
leave, promotions, and so on. But, in the 
main, they are called only when particu¬ 
lar grievance situations require attention. 

It is a requirement in the departments 
that promotions, demotions, suspensions, 
dismissals, and other disciplinary action 
shall take place in accordance with the 
Commission’s rules. Appeal procedures 
lead up to the Commission itself as the 
final instance.**^ Where an employee feels 
that he cannot of his own ability obtain 
just treatment, his oiganization will plead 
his case, and be admitted to do this. But 
this process does not include anything 
like the French departmental councils 
that keep watch and ward over the per¬ 
sonnel record and promotions procedure. 

On the whole, perhaps as a kind of 
compensation, American public employee 
unions are called before Congressional 
committees, during hearings on budget 
and other legislation, much more gencr- 

Cf. Civil Service Law, Rules, etc., November, 
1941, U. S. Civil Service Commission, and its 
annual reports. 


ally and as a matter of course than is the 
case in any other country. 

We have thus obscr\'cd the majestic 
and sweeping inarch of the democratic 
countries from the rigors and meannesses 
of the ab.solutc state to the reasonable¬ 
ness and decency of the present time as 
regards the conditions of work, discipline, 
and rew'ard of the state’s own servants. 
This has not produced a decline in effi¬ 
ciency, but on the contrary has been co¬ 
incident with marked improvement on the 
quality of the service rendered, not only 
as a result of the responsiveness of a dem¬ 
ocratic government to a sovereign people, 
but as a result of better administrative 
activity in a strict sense of the word. Jus¬ 
tice and kindness are not lost. If the mind 
is applied to the .subject, it is possible to 
formulate an interrelationship of duties 
and subordinations which must be ob¬ 
served for efficiency—the grand object be¬ 
ing settled by frequent elections, and 
rights and guarantees, freedoms and gen¬ 
erosity, which being observed lead to 
peace of mind, happier cooperation, and 
therefore to efficiency. It is better, in ad¬ 
ministration to give much and get much, 
than to give little and be served grudg¬ 
ingly and sourly. Outstanding in interest 
is the dissolution of the ancient hereditary 
rights to public employment. Above all 
in significance is the steady a.ssimilation 
of the vital economic occupations under 
private enterprise to the conditions of 
public enterprise or civil service; and 
simultaneously the reverse process of 
easier, more flexible, personnel manage¬ 
ment and relationships in the latter— 
learned in many cases from the practice.s 
of private enterprise and publicly advo¬ 
cated by the civil servants’ trade unions. 
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Thus the state is continuously managed 
by a vast body of professional expert ser¬ 
vants who contribute by their technical as¬ 
sistance to the foundation of law and 
carry it out. There resides in the legisla¬ 
ture, and ultimately in the electorate, the 
power to correct error and vice in either 
of these functions, but as we have seen, 
these bodies are far too cumbrous to deal 
with a succession of individual cases— 
various in character and extremely com¬ 
plicated in substance. They have neither 
the machinery, procedure, nor capacity 
adequate to such judgment. If abuse of 
power is to be corrected, the specifically 
appropriate court of judgment and pro¬ 
cedure are necessary. 

Let it be remembered that when the 
statutes have given power to the officials, 
they should be able in that measure to 
act. I'he welfare of specified beneficiaries 
and the public in general depends on ac¬ 
tion. The search for infinite controls of 
"administrative finality" may defeat the 
laws, paralyze the official, and protect 
evil-doers. 

The remedies available to the public 
to compel civil servants to do their work 
in accordance with law*—which is a slightly 
narrower field than that indicated above 
—are regulated variously in different 
countries. Their importance has come 
into startling prominence since one by 
one the consequences of the growth of 
state activity have become clear. The is¬ 


sues raised, and still the subject of agita¬ 
tion, arc: How can officials be restrained 
from illegally coninianding, and forbid¬ 
ding, or executing acts?—how far ought 
an official to be suable in his own private 
fortune, and how far should the state be 
responsible for breach of contract and 
wrongful acts in the course of official 
duties?—and before what courts should 
such issues be judged? 

These again arise from two considera¬ 
tions: the first from the financial inability 
(usually) of the average civil servant to 
pay compensation adequate to the dam¬ 
age done. The second consideration is 
more complex: the civil servant has duties 
of a peculiarly difficult nature, many of 
which involve (a) from technical consid¬ 
erations, immediacy of judgment, so 
that speed, for example, which may be 
the essence of success, may cause misjudg- 
ment; and (h) always the inevitable de¬ 
cision in favor of some individuals or 
social groups to the disadvantage of the 
property and amenities of others. Either 
of these may land a civil servant into trou¬ 
ble with some individual or group of citi¬ 
zens, and judgment of the legal rectitude 
of the action taken, which is the only 
point at present under consideration, 
should, if it were to be just, be under¬ 
taken only by those trained to an appre¬ 
ciation of the nature of the tasks, the 
functional responsibility, and the men¬ 
tality of the official, judging by a pro- 
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cedure and with the statistical and docu> 
mentary equipment appropriate to the 
issue. 

The possibilities of official misbehavior 
are myriad. Power may not be used when 
it should be used. An official may go be¬ 
yond the power granted by law. Power 
may be deliberately or unconsciously per¬ 
verted to ends having nothing to do with 
the public service. Accidents may happen 
in the course ol a proper use of power, to 
the detriment of citizens quite detached 
from the event. Or improper procedure 
may be adopted in the practice of official 
judgments. Or commands and prohibi¬ 
tions may be uttered without basis in law. 
Against these the citizen demands a de¬ 
fense and remedies. These should be 
specifically appropriate to the cases which 
occur, and regard must be had to the na¬ 
ture of official duties, while to rely, in 
cases of compensation, only upon the 
pocket of the official is to rely upon a 
vacuum. 

The state of the law varies very much 
in different countries, owing to the pe¬ 
culiar constitutional history of each. Eng¬ 
land, which is so excellent in other things, 
was until very recently defective in this 
respect, the United States is little better, 
while France and Germany share the most 
honorable position. 


The Crown and the Citizen: to 194^, 
(1) Until 1947* the central authority, as a 
public institution, was not suable for tor¬ 
tious acts at all, and for breach of con¬ 
tract only by a favorable answer given to 
a petition of right by the attorney-general. 
The legal grounds of this immunity re¬ 
sided in the feudal foundations of the 
doctrine that the king can do no wrong 
and hence cannot wrongly choose or in¬ 
struct his officials.^ Behind it was the de- 

i The early history of the doctrine can be 
traced in Ehrlich, Proceedings against the 
Crown, (Oxford, 1921), Vol. VI; F. 

Pollock and F. W. Maitland's History of Eng¬ 
lish Law (Cambridge, 1899), Vol. 1 , p. 516: 
and W. S. Holdsworth, History of English Law, 
3rd edition (London, 1926), Vol. Vill, pp. 249- 
53 and 478-79- 


sire not to have the public authorities 
hampered in the exercise of their power 
either at the time of exercising it or in 
anticipation of punishment by the courts 
after the event. And there are some func¬ 
tions of government which do not brook 
being so hampered: the keeping of order, 
the suppression of foreign enemies, and 
so on. Therefore, in the matter of tort, 
liability was upon the individual officials, 
and suit was in the ordinary courts and 
by ordinary procedure since no others 
had been established expressly for this 
purpose. As regards contract, the proper 
entity to be sued had to be carefully 
searched out in a multitude of legal hid¬ 
ing-places, and even when discovered, the 
Crown might and did defend itself by a 
dozen or so unconquerable weapons of 
procedure.- Broadly, then, the state had 
created for itself a privileged position re¬ 
garding contract, with no basis of modern 
utility, but, on the contrary, considerable 
public disutility in which claimant groups 
were unreasonably penalized.^ Some gov¬ 
ernment departments, for some matters, 
were subject to suit, as the statutes which 
established their functions, for example 
in the case of commerce-like operations of 
the Post Office or Office of Works put their 
contracts on an ordinary basis. Further¬ 
more, all the public corporations before 
and since 1945 included the right to sue 
and be sued. 

As regards tort, whatever remedy was 
available was only against the individual 
official directly responsible for the act, and 
could easily be entirely inadequate in 

2 G. £. Robinson, Public Authorities and Legal 
Liability (London, 1925); and W. S. Holds- 
worth, "History of Remedies against the 
Crown," Law Quarterly Review, Vol. 38, p. 
289. 

3 Ill 1822, C. J. Dallas (Gidley v. Lord Palmer¬ 
ston, 3 Brod. and B. 275} attempted to base the 
ministry of the servants of the Crown on this 
reasoning: "On principles of public policy, an 
action will not lie against persons acting in a 
public character and situation, which from 
their very nature would expose him to an 
infinite multiplicity of actions . . . The very 
liability to an unlimited multiplicity of suits 
would, in all probability, prevent any proper 
or prudent person from accepting a public 
situation at the hazard of such peril to him¬ 
self." 
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terms of compensation to the grieved per¬ 
son, and was sometimes unfair to the offi¬ 
cial acting under administrative stress. 
The reason advanced for the maintenance 
of this situation was that it placed full re¬ 
sponsibility on the official. This is true, 
though whether the psychological effect is 
always present, or always good, is a mat¬ 
ter of considerable doubt; but the <|ucs- 
tion arises, ought all the responsibility to 
be so placed? It is even questionable 
whether such responsibility is indeed, 
made continuously conscious, by the fear 
of punishment of this kind, in an official 
between the iiaiiimer of superior orders 
and the anvil of stubborn citizens or situ¬ 
ations. 

(2) A statute could make the Crowm 
liable, but only by “express mention or 
necessary implication." Many statutes 
were invoked as "necessarily" implying the 
Crown's liability—without success, be¬ 
cause the act was “a general enar tniem of 
the character of those enacted for the 
public; safety," and the courts very strictly 
defined the term "necessary." 'ITiis meant 
that the servant, in .so far as he acted in an 
official capacity,^ was immune from suit 
under such statutes. Yet this was an act 
of grace; there was no guarantee for the 
injured citizen. 

(3) However, it was the almost invari¬ 
able practice for the Crown to stand be¬ 
hind the official, to grant the petitions of 
right, and even to discover parties in cases 
of doubt, in order to make suits possible. 
Local authorities, being corporations, were 
assimilated to natural persons, and were, 
therefore, in relation to their own ser¬ 
vants. in a condition of master and ser¬ 
vant and were liable. However, the exten¬ 
sion of central powers caused the local 
authorities to become, in certain matters, 
plainly an agency of the central author¬ 
ity, which so settled the terms of recruit¬ 
ment. dismissal, payment, and work that 
the service relationship was construed as 
one between the central authority and the 
servant. The result was that the central 
authority was immune from liability, the 

* Note the distinction between "peiforiniiig 
public duty," and "his own personal act" (J. 
Wills in Cooper v. Hawkins), 
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local authority was relieved of it, and the 
only recourse was against the official in¬ 
dividually.^ 

(4) Officials enjoyed certain common 
law or statutory immunities from action: 
so police officers, executing a warrant 
regular on its face, and customs and ex¬ 
cise officers in the conduct of a search; $0, 
in the delimitation to six months of the 
period within which actions lor tort in the 
exercise of a duty (not a power) against all 
individual officials (local or central) who 
were liable: ^ nor was there an action 
against a superior officer for the faults of 
an inferior officer unless the faults were 
clearly the act of the superior servant.'^ 

(5) Local authorities and central author¬ 
ities were amenable to action in the ordi¬ 
nary courts to compel them to undertake 
their specific duties, and to question the 
legality of actions undertaken. 

'ITius, in England until 1947 there was 
for a large sphere of public administration 
in the central authority and under its 
close control no redress in tort against the 
state, but only against individual officials. 
Their wrongful acts, further, were pro¬ 
tected by certain limitations and permis¬ 
sions. Any suit, moreover, was and is 
heard and decided by the ordinary courts 
of law. In contract cases the citizen was 
badly hampered against the government. 

The Crown Proceedings Bill of 1947. 
Although the government acted gra¬ 
ciously in the matter of tort and contract, 
what was needed was a statutory guaran¬ 
tee of rights. The first Labour Lord Chan¬ 
cellor. Haldane, set in train studies to re¬ 
move the ancient obstructions to justice: 
and in 1927 a committee of legal experts 
under the chairmanship of Lord Justice 
Hewart (a Conservative in politics) re¬ 
ported the need for amendment, together 
with a draft bill to secure it.® Not until 
the Labour government of 1945 was the 
subject resumed, and in 1947 the govern¬ 
ment carried the Crown Proceedings Bill.® 

® Cf. G. E. Roliinson, op, cit., p. 4 ff. 

® Public Authorities Protection Act, 1893. 

7 C. S. Einden, The Law and the Civil Servant 
(London, 1923). 

8 Crown Proceedings Committee. Cmd. 1842, 

1927- 

» Public Statistics 10 and 11, Geo. 6, Chap. 44. 
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The phrases of the Attorney-General, 
recommending the bill to the House of 
Commons deserve quotation: ic 

It will very greatly fortify that principle of 
equality for all before the law which all of us 
are agreed is a fundamental part of the British 
way of life, and not the less so when we are 
progressing toward the Socialist State. . . . 1 
do rejoice that it should have fallen to the 
present Socialist Government to resolve the 
doubts and anxieties which have obstructed 
action . . . and to give Parliament as a whole 
the opportunity of enacting what this bill, in 
fact, does, that the rights of the little man 
are just as mighty, and are entitled to just the 
same protection, as the rights of the mighty 
state.” 

He observed that one of the reasons press¬ 
ing towards the reform was the rapid de¬ 
velopment of the contacts between the 
state and the life of the citizen. 

llie Crown Proceedings Bill permits 
the citizen to bring actions against the 
Crown, that is, the govern men i or state, 
in exactly the same way and courts “as if 
the Crown were a fellow citizen.“ A per¬ 
son can enforce any claim as of right re¬ 
garding contracts and torts. The state will 
admit liability for the wrongs committed 
by its servants or agents as any private 
citizen or public corporation docs. It will 
answer for negligence, wrongful acts, de¬ 
fault by its servants or agents, breaches 
of the common law or statutory duties— 
e.g. under the factory acts—to those it 
employs, and for breaches of duty arising 
from the occupation of premises or land. 

There arc some minor exceptions, to do 
with the Post Office’s services, and acci¬ 
dents in the armed forces to personnel 
while on duty. The latter, of course, are 
taken care of in the armed forces’ pen¬ 
sions schemes. But there are two major 
limitations. One is that the prerogative of 
the Crown (the government)—that is, its 
still unwTitten power to defend the realm, 
administer the armed forces in time of 
peace as well as war, its power regarding 
aliens, harbors, patents, and the suppres¬ 
sion of disorder and the maintenance of 
peace—^relieves the state of liabilities to 
suit. A certificate to this effect put in by 
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the Crown to the courts during pleadings 
will enable the courts to rule whether the 
limits of prerogative have been observed, 
or do not cover the action taken. 

The second limitation of substance is 
that the state is not officially bound to 
produce documents which it believes to be 
in the interest of the public to keep secret. 
This leaves the government with power 
over definition of “public interest.” The 
courts have, in the past, been unwilling 
to accept the responsibility of making 
such a decision. The government will take 
political responsibility for any attempt to 
hide what is material and what ought to 
be disclosed. In the course of discussion 
it was admitted by an Opposition speaker 
that some matters ought not be disclosed. 
For instance: 

If you arc to make all confidential reports by 
civil servants disclosabic, then the result will 
l)e that the state will not have the advantage 
of as clear, honest and forthright rej>orrs from 
its civil servants as it would have if they were 
protected. 

The Rule of Law. Now, these present 
processes represent the contcmporai7 re¬ 
sult of what Dicey called the rule of law, 
by which he meant three things (of which 
only the first two arc of importance 
here); ^2 

(1) That no man is punishable or can be law¬ 
fully made to suffer in iKxly or goods except 
for a distinct breach of law established in the 
ordinary courts of the land. In this sense the 
rule of law is contrasted with every system of 
government based on the exercise by persons 
in authority of wide, arbitrary, or discretion¬ 
ary powers of constraint. 

(2) Not only with us is no man above the 
law. but [what is a different thing] here every 
man, whatever be his rank or condition, is 
subject to the ordinary law of the realm and 
amenable to the jurisdiction of the ordinary 
tribunals. 

(3) The genera] principles of the Constitu¬ 
tion arc, with us. the result of judicial deci¬ 
sions determining the rights of private persons 
in particular cases brought before the courts. 

Sir D. Maxwell Fyffc, Debates, col. 1692, 
July II, 1947. 

12 Law of the Constitution, 8th edition (Lon¬ 
don, 1930). p. 179 ff. 

»] 


19 Debates, July 4,1947. 
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The Crown Proceedings Bill of 1947 
has gone almost all the way to removing 
any obstruction to the rule of law m 
Dicey’s sense, so far as the law and the rule 
cover the same ground. 

Administrative Jurisdiction,^^ During 
the last forty years various government 
departments (w'hich are .not courts in 
Dicey's sense) have been made final courts 
of judgment in regard to many matters 
which fall within the scope of their work, 
which are not simply the narrow exercise 
of clear and indisputable powders, but are 
actually the construction of the law, an 
office usually fulfilled by the ordinary law 
courts. Thus the Minister of Health, the 
National Health Insurance Commissioner, 
the Board of Education, the Board of 
Trade, the Minister of Transport, the 
Railway Rates Tribunal, and other au¬ 
thorities. not being ordinary courts of the 
land or constituted as such, finally decide 
questions of fact so complicated and dis¬ 
putable as between parties—and thereby 
affect the person and property of the 
subject—that justice requires careful pre¬ 
cautions. The appeal open to the citizen 
demands very careful procedure since the 
facts are technical and complicated, and 
the result affects property (let us say, a 
slum house) and the well-being of the 
public. Moreover, the fact that there is an 
appeal makes it look as though the de¬ 
partment is a law court, owing to the 
appearance of a dispute between parties 
at law, or as the lawyers have it. a Us inter 
partes. 

The essential issue is raised whether 
such procedure is or is not “judiciar* in 
its nature. Was there something like 
“natural justice”? Lord Chancellor Hal¬ 
dane. in a very famous case, declared it 
was sufficient if the board acted judicially, 
saying that it must be “without bias, and 
must give td each of the parties the oppor¬ 
tunity of adequately presenting the case 
made.” The minister could not possibly 
be e^q^ected to do the work himself but 
must (and ought) to act vicariously 
through his officials. Oral hearings were 

isW. A. Robson. Justice and Administrative 
Law, 2nd edition (l.ondon, 1947). 


PUBLIC ADMINISTRATION 

not necessary, nor was it correct to speak 
of the case as a lis inter partes. Beyond 
that the ultimate controlling authority 
was Parliament. The minister’s judgment 
was unanimously sustained. 

There is a considerable distribution of 
such administrative power.^* and there¬ 
fore Dicey’s rule of law is, in practice, con¬ 
siderably modified. What is the signifi¬ 
cance of this power? This: that author¬ 
ities which are not specially trained in 
adjudication, in aloofness, and which are 
as yet without procedure which leaves no 
doubts may take away liberty and prop¬ 
erty with redress,^* though, it must be 
remembered the power to do so has been 
established not by them but by Parlia¬ 
ment. On the other hand, the courts are 
nowadays faced with issues which they 
are not in a position properly to settle.^** 
Yet neither the due safeguard of the indi¬ 
vidual called upon to surrender in the 
name of the community, nor the due safe¬ 
guard of the social groups whom Parlia¬ 
ment has decided ought to be benefited, 
should be unprovided for. The issue 
seems to invite in many cases a new type 
of administrative court in which the 
judicially trained and the administratively 
trained—serv’ed by their inquiry officers 
and acting under the well-known judicial 
forms of publicity, record, and evidence 
(with suitable modifications)—^shall co¬ 
operate. 

The report of the Committee on Min¬ 
ister’s Powers (1932) put forward a num¬ 
ber of principles which would offer safe¬ 
guards to the citizen that the administra¬ 
tive departments were exercising their 
quasi-judicial functions judicially. There 
is no space to review them here. But they 
are designed to give the citizen due no- 

Cf. F. J. Port, Administrative Law (London, 
1929). 

Cf. Lord Hewart's indictment. New Despot¬ 
ism (London. 1929). pp. 43-44. 

18 E.g., Roberts v. Hopwood (1925), 41 T. L. R. 
(444): “There are many matters which the 
Courts arc indisposed to question; though 
they are the ultimate judges of what is lawful 
and what is unlawful to borough councils, 
they often accept the decisions of local.authori¬ 
ties simply brcause they are themselves ill- 
equipped to weigh the merits of one solution 
of a practical question as against another... .** 
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tice, to make public inquiries necessary as 
a part of validity of judgment, to offer the 
citizen an opportunity of being heard, to 
place the act of judgment in the hands of 
judiciously tempered persons. This can 
be done, and not with great difficulty: 
it requires only the intention. What the 
committee was afraid of, and left to Par 
liament to watch, was that the intention 
would be weak. I’heir doctrine of minis¬ 
terial interest is extremely interesting: 

Wc think that in any case in which the min¬ 
ister’s department would naturally approach 
the issue to be determined with a desire that 
the deci.sion should go one way rather than 
another, the minister should be regarded as 
having an interest in the cause. . . It is unfair 
to impose on a practical administrator the 
duty of adjudication in any matter in which 
it could fairly be argued that his impartiality 
would be in inverse ratio to his strength and 
ability as a minister. An easy-going and cynical 
minister, rather bored with his office and 
sceptical of the value of his department, would 
find it rather easier to apply a judicial mind 
to purely judicial problems connected with 
the department’s administration than a min¬ 
ister whose head and heart were in his work. 

The Committee on Minister’s Powers 
therefore wished Parliament to assign 
quasi-judicial powers to departments only 
exceptionally; and when they were so 
assigned thought they should rather be 
assigned to ministerial tribunals than to 
the minister. It must be admitted that in 
the majority of acts passed since that time. 
Parliament has not followed the advice 
given. It has felt that the danger of in¬ 
justice was not so grave, and that some¬ 
where a final decision must be made. 

Administrative Law, Now we have 
touched upon a subject of the acutest con¬ 
troversy, but purposely without mention¬ 
ing the name under which the contro¬ 
versy has been conducted—administrative 
law. For the introduction of the term 
Dicey is responsible. He borrowed the 
term droit administratif from France and 
gave it at once an erroneous and a sinister 
meaning. He takes his definition from 
Aucoc’s Droit Administratif, as follows: 


Administrative Law determines (i) the con¬ 
stitution and the relations of those organs of 
society which arc charged with the care of 
those social interests {interets collectifs) which 
are the object of public administration, by 
which term is meant the diflerent representa¬ 
tives of society, among which the State is the 
most important, and (z) the relation of the ad¬ 
ministrative authorities toward the citizens of 
the State. 

I'his would seem as clear as any defini¬ 
tion can be. But Dicey is determined to 
find a sinister meaning in it, and therefore 
says: “These definitions are wanting in 
precision, and their vaguciic.ss is not with¬ 
out significance.” He then proceeds to dis¬ 
card any comparison of the two countries 
in 1905, when the edition was written, and 
instead goes back forty years: that is, to 
the time before France created its mod¬ 
ern means of redress against the state and 
before England began to destroy hers. He 
soon loses his historical interest, and be¬ 
gins the process of whittling away the bor¬ 
rowed definition until droit administratif 
appears (p. 529) to be nothing more or less 
than a body of rules for the protection of 
officials who have committed abuses of 
power against the citizens: 

the fourth and most despotic [as though all 
the others were despotic, though less so) char¬ 
acteristic ... of droit administratif lies in its 
tendency to protect from the supervision or 
control of the ordinary law courts any servant 
of the State who is guilty of an act, however 
illegal, whilst acting in hona fide obedience to 
the orders of his superiors and, as far as inten¬ 
tion goes, in the mere discharge of his official 
duties. 

Finally droit administratif is made to 
appear as only, and no more than, the 
generalizations from the judgments ren¬ 
dered in the special courts, the tribunaux 
administratifs, for officials in their rela¬ 
tions with the public. 

Let us be clear, once for all, on the real 
meaning of administrative law. or droit 
administratif, or Verwaltungsrecht, By 
droit administratif, Berth^lemy means 
this: “ 

All the services which combine to the execu¬ 
tion of laws, excepting the services of justice. 

Traiti (as in note 26 below), pp. 1 and 2. 


[9*3] 


17 A. V. Dicey, op, ciL, p. 328. 



legal remedies against public administration 


are administrative services, and droit adminis- 
hatif is llie sum total of the principles accord¬ 
ing; to which their activity is exercised. . . 
Atliniiiistjarive haw analyzes the mechanism 
of the Govcinmciiial machine. How the ma¬ 
chine is consirucied is taught by constitutional 
law. How it works, how each of its parts 
functions, is the subject matter of administra¬ 
tive law. 

There is surely nothing sinister in this. 
It is a little vague, like all definitions, but 
it is intelligible and not disquieting. In 
England there is such a body of law: and 
wherever there is administration and law, 
there is administrative law. It includes 
statutes, conventions, and case law from 
the ordinary and the special courts. Simi¬ 
larly with the German synonym: Verzval- 
tunsgrecht "Administrative law is the legal 
ordering of the relationship between the 
administrating state and the subjects met 
in the process." 

If we take the lands of their origin as 
legitimately laying down the proper con¬ 
notation of a term, then the most proper 
definition of administrative law in Eng¬ 
lish is that by Port: 2° 

Administrative Law is then made up of all 
I hose legal lules—either formally expressed by 
statutes or implied in the prerogative—which 
have as their ultimate object the fulfilment 
of public law. It touches first (he legislature, in 
that the formally expressed rules arc usually 
laid down by that body; it touches .secondly 
the judiciary, in that (a) there are rules (lK)th 
statuioty and prerogative) which govern the 
judicial actions that may be brought by or 
agaiim administrative persons, and (b) ad¬ 
ministrative hcKlies arc .sometimes permitted 
to exercise judicial |jowers; thirdly, it is, of 
course, essentially concerned with the prac¬ 
tical application of the law. 

In short, administrative law is no more 
mysterious or sinister than simply the law 
relating to public administration.^^ 

Wc have dwelt upon this for two rea¬ 
sons. The first is to create a standard of 
criticism of the manner in which the term 
is used by some authors (Dicey, in the 

1® F. FIcincr, Institutionen des deutschen Vet- 
waltungsrechts (Tubingen, 1922), p. 61. 

2® Op. cit., p. 12. 

21 Finally admitted in Report on Ministers' 
Powers (London, Cind. 4060, 193s). 


past, and recent controversialists) who use 
it in the very narrow sense of such “ju¬ 
dicial” action as is carried out by admin¬ 
istrative boards and ministers, and the 
current popular notion that it means 
only law made by the departments in the 
form of rules and orders. These terms are 
dyslogistic; and therefore we come to the 
second purpose: to challenge the domina¬ 
tion of an erroneous concept which in¬ 
hibits reformative thought. 

FRANCE 

The French monarchy of the ancien 
regime drew to itself all suits in which 
the authority of the crown was concerned, 
and it was able to do this because of its 
centralized strength, and the venal, if 
sometimes learned, composition of the 
Parlements which caused them to be 
despised by both people and monarchy. 

In 1791 the ordinary courts were for¬ 
bidden to handle administrative func- 
tions.2® Beginning in the Year VIII. spe¬ 
cial bodies were created to judge adminis¬ 
trative actions—the prefectoral councils 
renamed Tribunaux Administratifs in 
1953 and the Conseil d'Etat above them 
and the ministers. And in addition, special 
bodies were established to decide such 
things as compensation to the state for the 
reclamation of marshes, and the institu¬ 
tion of defenses against floods, and audit 
of accounts of public moneys. The admin¬ 
istrative jurisdiction of the Conseil in¬ 
creased. and its Section du Contentieux, 
under the chief justice, took charge of it. 
The jurisdiction was favored by reason of 
its cheapness and promptness. 

In 1831 the procedure of the Conseil 
d'Etat was reformed to assimilate it to that 
of the ordinary law courts (similarly for 
the prefectoral councils, but not till 1862), 
and in 1848 the Conseil received the 
power to pronounce judgments instead of 
giving advice. The development of its jur¬ 
isdiction was not unchallenged: liberals 


R. M. C. Dareste, La Justice Administrative 
en France (Paris, 1898). 

The Conseil d*Eiat was primarily a legisla¬ 
tive body, and a rule-drafting authority: it 
was also empowered to "settle difficulties aris¬ 
ing in administrative matters." 
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like Dalloz and de Tocqueville tried un¬ 
successfully to get ail matters founded on 
statutory law and concerning nondiscre¬ 
tionary matters before the ordinary courts, 
leaving to the Conseil those founded on 
prerogative and discretion. 

Up to 187* the Conseil (Vttai had only 
the right of adjudication in specific cases; 
in other words, it could not possibly grow 
beyond the small elasticity of a few granted 
powers. In 1872 it acquired a general and 
sovereign authority in administrative ac¬ 
tions thus.2^ I'his is the supreme court. 
There are then subordinate bodies in the 
localities, like the prefectoral councils.^^ 
The Tribunal des Con flits decides in 
which courts disputed cases belong. This 
is a body not weighted to one side or the 
other, ordinary law-court judges or admin¬ 
istrative judges, and so there can be no 
suspicion of undue influence on behalf 
of the government against the citizen. 

7 'he Conseil d'Atat itself consists of a 
large number of conseillers, maitres des 
requetes, and auditeurs. I'he first class 
give judgment while the two last classes 
prepare the judgments. The auditeurs arc 
recruited by competitive examination 
from among those with the law degree of 
licencii. The maitres des requites are re¬ 
cruited, to the extent of three fourths, by 
promotion from the auditeurs, the rest be¬ 
ing appointed by the government at its 
discretion, while two thirds of the con- 
seillers are recruited from the maitres des 
requites, the rest being chosen at the 
government's discretion. The appoint¬ 
ments at discretion offer a loophole for 
influence, but in fact, convention limits 
the government's choice to those high in 
the administrative service. This supplies 
direct experience of administration. Fur¬ 
ther, the conseillers arc removable, but 
this does not occur, nor is the independ¬ 
ence of this august body at all affected by 
the possibility. 

The Conseil, the Tribunal des Conftits, 
and the administrative courts, administer 
between them a branch of law at once 
cheap and completely defensive of the 

2* M. Hauriou, Pricis du Droit Administratif 
et du Droit Public (Paris, 1932), p. 505 ff. 

** Idem* 


citizen against injuries by public adminis¬ 
tration. whether by quashing of improper 
actions or by the grant of damages. The 
results of their judgments are not em¬ 
bodied in a code, though that may one 
day come, but the rules, laken together, 
give every individual citizen the right to 
require the Conseil d'etat to judge the 
legality and equity of every administra¬ 
tive decision, and to repair momentarily 
the destructive results of illegal or in¬ 
equitable action. 

We do not intend to pursue in detail 
the jurisprudence of the courts, but we 
simply set out the main conclusions which 
its activity justifies. 

Let one be guarded against considering ad¬ 
ministrative justice as “exceptioiiar* justice. 
That would he to commit a grave mistake and 
a serious abuse of language. Administrative 
justice is not u dismemberment of the justice 
of the law courts. It is the judicial organ by 
which the executive power imposes upon the 
active admiriistration the respect for law. The 
adiuini.straiivc courts have not taken their role 
from the judicial authority: they arc one of the 
forms by which the administrative autiioriiy is 
exercised. To pul the matter even more pre¬ 
cisely, it may be said that the administrative 
tribunals arc, towards the acts ariri the deci¬ 
sions of the administration, w'hat the Courts 
of Appeal are to the decisions of inferior 
courts.2o 

Since there are some administrative ac¬ 
tions which are necessary in terms of gov¬ 
ernment, where a multiplicity of actions 
is likely, and where, too, the official is in¬ 
volved in the habits and urgencies of a 
vast apparatus, there must be a limitation 
upon the power 10 sue officials person- 
ally .27 A distinction must be made be¬ 
tween acts for which the servant is per¬ 
sonally liable and suable in the ordinary 
courts, and those which are the result of 
administrative faults, for which the ser¬ 
vice as an entity is responsible. Such limi¬ 
tations and distinctions may be by statute 
or decree or judgment of a court. In 

H. Berth^l^my, Traite £limentaire de Droit 
Administratif (Paris, edition of 1926), p. 1072. 
27 Cf. L. Trotoba.s, 'Xiability in Damages un¬ 
der French Administrative Law," Journal of 
Comparative Legislation, February, 1930, p. 
44 ff. 
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France, the Tribunal des Conflils makes 
the distinction, and its doctrine is to be 
found in a series of cases commencing 
with the Pelletier case of These 

settJe the distinction (from case to case) 
between faute persotitielle for which dam¬ 
ages can be obtained in the ordinary 
courts, and faute de service or faute de 
fonction for which a suit lies in the ad¬ 
ministrative—that is. specially constituted 
—courts. 

Faute personnelle is extremely difficuk 
of definition, but it has been defined by 
the great French administrative jurist of 
the last generation as “that kind of fault 
which reveals the man with his weaknesses, 
passions, and imprudences.*' Duguit 
gives this formula: "when the act, accom¬ 
plished on the occasion of the service, is, 
however, an act foreign to the service, it 
is called, according to the consecrated 
terminology, the personal fault of the 
ofTicial." Some samples are: an official 
(properly) posts an electoral list, but (im¬ 
properly) it publishes the fact that one 
man, an electoral adversary, had been ex¬ 
cluded therefrom because of bankruptcy; 
a tax inspector points out irregularities at 
a tobacco depot (properly) and accuses a 
boy of theft (foreign to his administrative 
power): a teacher teaches his pupils to 
read (properly), and makes revolting re¬ 
marks about God (that is a personal fault). 
The distinction is between personal im¬ 
propriety from pursuit of a wrong pur¬ 
pose, and error due to incompetence and 
mistake when pursuing a right object. 
There is a tremendous controversy about 
the definitions of faute personnelle and 
faute de service; we cannot here discuss 
which of the disputants is nearest the 
truth; but in many cases the practical 
distinction is exceedingly difficult. Per¬ 
sonal faults are judged and decided be¬ 
fore the ordinary law courts; service faults 
before administrative courts, i.e., in the 

28 This case was not fought to saddle the gov¬ 
ernment with fault and compensation, but to 
guarantee officials against the abuse of the 
right to sue them. 

2»E. Laferri^re, TraiU de la Jurisdiction Ad¬ 
ministrative, end edition (Paris, 1888), Vol. I, 
p. 648. 
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localities, the prefecloral councils.^® and 
the center, the Conseil d'ttaL 

The state and the municipalities are 
responsible, can be sued in the adminis¬ 
trative courts, and may be compelled to 
pay damages for any prejudice to prop- 
erty or life caused by defective action ai 
—for a faute de service, that is, as Hauriou 
says, "the negligences, the omissions, the 
errors which arc among the habits of the 
serv'ice, when tho.se habits are bad." 
French jurisprudence speaks of a grave 
(lourde) fault; the idea being that it is 
beyond the average incompetence to be 
expected among the mass of men and 
officials .32 Compensation by the state was 
admitted in the Revolutionary period in 
regard to property and public Vorks, and 
is well established in the case of breach 
of contract; much of that is a development 
from the guarantee of individual prop¬ 
erty in the early constitution.^^ In this 
background the official may err by excis 
de pouvoir, that is, by going outside his 
legal powers; and one remedy is annul¬ 
ment of the act upon promulgation and 
before injury occurs (recours pour excis 
de pouvoir) or if the act causes injury, 
there is action for indemnification 
(recours contentieux). There are even 
signs that in the case of sheer unavoidable 
accidents, the public authority is respon- 
sible. 3 ^ Such are cases where the fault 
complained of is not simply caused by 
force majeure (i.e., a purely external and 
totally incalculable and unavoidable fac¬ 
tor) but by a fault of the service which 
cannot in the present state of science be 
assigned to specific cause.*® 

80 Cf. for their composition and activity. Bdr- 
th^lemy, op. cit. (1930 edition), p. 1108 if. 

81 Le., for lack of competence, violation of 
form, violation of a law, or misuse of power. 
M. Hauriou, Precis, p. 374, and Paul Duez, 
La Responsibiliti de la Puissance Publique 
(Paris, 1927), p. 16 ff. and p. 23 ff. 

*2 Ldon Duguit. Traiti de Droit Constitution- 
nel (Paris, 1926). Vol. Ill, p. 462. 

**/dem. in the case of Pluchard, 1909 {Re- 
ceuil-Sirey, 1829), especially Duguit's general 
conclusion and notes on p. 470. 

M Duguit, ibid., p. 469 ff. 

8’ Couiitas, November 30, 1923. Larnaude thus 
expresses the theory we have indicated above: 
"When this vast machine, called the State, a 
hundred times more powerful and a hundred 
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Now. not only is the state prepared to 
accept responsibility and pay damages for 
its own faults, but in some cases it pays 
damages for its officials convicted of a 
personal fault. This development is of 
late growth and owes some of its strength 
lo the theoretical work of M. Jirze, who in 
connection with two famous cases 
argued that a personal fault was always 
graver than a service fault and that the 
state should accept liability not on the 
basis of any fault, but as offering insur¬ 
ance against social lisk of damage from 
the public services.®^ 

Yet there are warnings against an ex- 
tention of this practice, lest the official 
escape from personal responsibility alto^ 
gether.’* 

We have already shown how the profes- 
sional rights and duties of officials have 
been included within the jurisdiction of 
the administrative courts. 

Finally, procedure is simpler than that 
of the ordinary courts and inexpensive.*^® 

Thus we may say that in France, every 
illegal official act is challengeable either 
in the ordinary courts or in special courts 
where procedure, composition and doc¬ 
trine give very generous guarantees that 
only that will be done which is legal, that 
only the legal which is done competently 
and with a proper motive will be permit¬ 
ted, and that a cheap and simple process 
will cause annulment and produce indem¬ 
nification by the public authority respon¬ 
sible, and that even a personal fault may 
in many cases be indemnified by the pub¬ 
lic authority. One has only to analyze the 
judgments given by the Conseil d*£.tat to 

times more dangerous than the machinery of 
industry, has injured some one, those in whose 
interest it functioned when the injury was 
caused, must make restitution; the principles 
of solidarity and mutuality upon which our 
institutions arc based, require it." Cited by R. 
D. Watkins, The State as a Party Litigant 
^Rnltimore, 1927), p. 148. 

du Droit Public (Paris, 1914): and 
I.eon Diiguit, Transformations du Droit Pub¬ 
lic (Paris. 1913), pp. 274-77. 
sr Rn>ue du Droit Public, Vol. V, pp. 31, 586. 
30 Duguit, op, cit,, p. 489. 
so See P. Duez, op, cit.. Part III, and Appleton, 
Traiti EUm^ntaire de Contentieux Admints- 
tratif (Paris, 1927). 


realize what remarkable acumen has been 
applied to the problem of reconciling the 
process of government with the claims of 
individuals, and the close connection be¬ 
tween the Conseil and the development 
of administrative science and law by aca¬ 
demic masters. 

GERMANY 

The legal redress of official infractions of 
the law or maladministration reached 
highly systematic and secure conditions in 
Germany (allowing for the hideous but 
transient reversion to barbarism between 
<933 and 1945). This seems to be due to 
three things: the desire to secure a legal 
control of the administration, where for 
so long a political control was weak; a 
special love of law which was signalized 
by observers centuries ago; and the de¬ 
velopment of the theory of the Rechts- 
staat, that is, the state which shall not act 
arbitrarily but only in accordance with 
law and morality. 7 his latter was the con¬ 
tribution of liberal thinkers to German 
constitutional development. 7 'Iiesc, until 
the last quarter of the nineteenth cen¬ 
tury, sought a solution in the transfer of 
administrative jurisdiction to the ordinary 
courts, using the French differentiation 
of act of authority and simple acts of ad¬ 
ministration as a division between what 
should be left to the departments to cor¬ 
rect and what should come before the 
ordinary courts. They pressed to its ut¬ 
most what the German Conservatives had 
denied: the separation of powers. Indeed, 
the Frankfurt constitution of 1849 
pressly prohibited administrative tribu¬ 
nals. 

It is to Gneist, the constitutional and 
administrative historian, that modern 
German notions and institutions of ad¬ 
ministrative justice are due, for in his 
Der Rechtsstaat he demanded the cre¬ 
ation of special administrative courts in 
the localities and at the court, formed 
of several members, and in the localities 
aided by unpaid laymen.^® This offered 

^0 Published 1871. first as an allocation to the 
jurists who were members of the first German 
Reichstag. 
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the possibility of a rcconnliation between 
the necessities of the administrative ser¬ 
vices and the need for judicial protection 
of individual rights. Stale after state began 
from 1875 onward fo construct a system 
of administrative courts. I’he essence was 
to snbjcxt the public authorities to a regu¬ 
lar control through spetiai courts set in 
motion by actions by citizens, and to give 
this action a guaranteed basis, not a pre¬ 
carious one as the police state of the 
eighteenth century had. when it of grace 
permitted actions to be brought by citi¬ 
zens against it in the ordinary courts.^' 
Gierke's formula is, "The Rechtxstaat is a 
state which sets itself not above the law 
but within it.” 'J'he result has been the 
growth of a system of jurisprudence in 
every respect honest anti appropriate to 
administration and citizen. We shall con¬ 
sider its .salient features presently. 

The Fiskus. German jurisprudence rec¬ 
ognizes the distinction between public 
and private law, and within the latter an 
old doctrine teaches the personality of 
the state as the bearer of rights and duties 
like any ordinary person, sole or corpor¬ 
ate. Noiv this doctrine of the state’s per¬ 
sonality may (as Duguit has spent hun¬ 
dreds of pages in proving) have the evil 
effect of confounding the individuals with 
the state, and .so of making the state al¬ 
mighty. But it has its very useful side in 
that the personification provides a suable 
entity: the Fiskus. This body, in all the 
government departments in which it is 
resident, has all the rights and duties in 
contract and tort of an ordinary individ¬ 
ual or firm, and the suit lies in the ordi¬ 
nary courts. The courts proceeded further 
and created a doctrine of indemnification 
for damages* to the recognized rights of 
the subject, and the.se covered both statu¬ 
tory rights and those of natural ju.stice, or 
"subjective rights,” as they are called in 
Germany.*® 

*1 Otto Mayer, Deutsches Verwaltungsiecht, 
3rd edition (Muiichen, 1924), Vol. I, p. 54 If. 

*2 Zeitschrlft fiir Staaiswissenschaften, V'ol. 

VW 11 ion* T /'it r» fio /“The 


In the nineteenth century the liberal 
movements then went further along the 
line of the Rechtsstaat, to control the 
complex administrative relationships 
which were fast developing, while doc¬ 
trine now identified the Fiskus with the 
state, but only on its property-law side, 
and practice confined this only, and not 
the new developments, to the civil courts. 
In the field of acts of authority by public 
administration, the new courts, adminis¬ 
trative courts, became the givers of jus¬ 
tice. 

Article 131 of the Weimar constitution, 
especially by its extraordinary application 
by the Reichsgerirht, ran: 

if an offirial violates his official duty toward 
a third person in the exercise of public au¬ 
thority entrusted to him. the responsibility 
fundamentally rests with the .state or corpora¬ 
tion in whose service he is. Retro.spectivc 
action again.st the official is reserved. The 
ordinary coiir.se of justice may not be ex¬ 
cluded. 'rhe appropriate statutes .shall make 
any more detailed regulation. 

This unassuming article tvas so con¬ 
structed by the Reichsgericht that it may 
be called the ultima ratio of the Rechts- 
staai. 

Thus the state took all liability for its 
officials (the immediately employing body, 
Reich, .state, or local authority was liable). 
The person who had committed the error 
was no longer of concern,** and when an 
official was jointly provided for by a num¬ 
ber of authorities, one or the other was 
judged liable. The decisions of the 
Reichsgericht and the state courts made 
the distinction, with which we are already 
familiar, between faults which are clearly 
of the service and those which are personal 
faults of the official. Here, as in France, 
the line w'as not easy to draw in marginal 
cases, and ther.e were occasional anom¬ 
alies. As in France, the wrong must have 
occurred in a duty toivard a third person, 
not simply in a voluntary service which 
the law does not enjoin. Finally, the 
wrong must have occurred by intention 
or negligence. 

The official was personally liable for 


Reichsgerichtshof, Vol. Ill, October 5, 1920. 
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criminal actions, as included in the Crim¬ 
inal Code, in the course of official duties: 
e.g., corporal injuries, violation of free¬ 
dom, constraint, and torture. The juris¬ 
prudence of the Reichsgericht maintained 
that the ‘‘previous question" {Vorfrage, 
or Vorentscheidung), whether there was 
at all violation of official duty, must come 
before the ordinary Courts.*-"* That is, 
there were practically no relics of admin¬ 
istrative prejudice in tribunals of Conflict 
or their like.*® 

There was a class of case in which a 
wrong has been done, but where the fault 
could not be called culpable. This was 
similar to the French differentiation be¬ 
tween an average or normal fault, which 
lies in the normal nature of men and the 
service, and a grave fault. It is for the 
grave fault that the servant or the state 
is liable in France; it was for the grave 
fault only that the servant or the state 
was liable in Germany. When the fault 
was normal, unavoidable in the normal 
state of human nature, no one was respon¬ 
sible (so according to the terms of the 
Civil Code, 839). But sundry statutes 
made exception from this state of affairs 
and positively asserted slate liability in 
specific matters. So in various statutes re¬ 
garding damage caused by riots when the 
public authorities were impotent to in¬ 
tervene effectively. Yet where such laws 
were not existent, the immunity of offi¬ 
cial and state ceased where the illegal ac¬ 
tion redounded to the advantage of the 
state. This was similar to the French tend¬ 
ency to compensate for risk, that is, where 
public works or activities caused special 
injury to a citizen. 

The state or Reich could demand satis¬ 
faction from the official for the damages 
it had to pay, but his liability ceased to 
exist after three years. The officials of 
local authorities were in the same position. 


Officials might claim that they were not 
responsible. 

All this so far is concerned only with 
the amenability of the official and the offi¬ 
cial institution to the ordinary courts, 
though in the background there is the dis¬ 
ciplinary relationship between official and 
state, a subject we have already analyzed 
in Chapter 34. 

The intention of administrative juris¬ 
diction was to secure that the orders of 
public authorities be legal by regard both 
to written law and to natural justice re¬ 
specting life, liberty, and property.*" It 
was their duty to state the law w'hen that 
had been challenged, as it was the business 
of the English local government board to 
state what w^as right in the dispute be¬ 
tween Arlidge and the Hampstead district 
council. Their work was recognized as of 
a contentious-judicial nature, and there¬ 
fore they were established with the condi¬ 
tions of independence of mind. But since 
the subject which they had to judge is 
one—^government—of a complicated tech¬ 
nique, they were given the conditions, 
too, which would make this possible.** So 
far did opinion change since 1849 that 
whereas the administrative courts were 
constitutionally forbidden, the constitu¬ 
tion of 1919 expressly required their cre¬ 
ation: *» "In the Reich and the states, 
administrative courts shall be created, 
according to statute, for the protection of 
the individual against orders and rules of 
the administrative departments." 

Each state had its own system of courts, 
and although there was a movement for 
a Reich Appeal Court, such was not estab¬ 
lished.®® 

The Superior Administrative Courts in 
Prussia and the larger states were judicial 
authorities independent of the adminis¬ 
trative apparatus, but in other states there 
were various kinds of connections with 


*®This is on the basis of article 131 and ii, *7 Cf. Fleiner, op. ci/., p. 247. 

Introductory Law to the Judicature Act {Em- ** G. Anschutz (ed.), Handbuch der Politik 

fuhrungsgesetz Gerir/Usnerfassungsgesctz), But (Berlin, 1920*26), p. 458. 
the courts are permitted 10 exclude the pro- *® Article 107. 

cedure up to the decision of the question «« Veretnigung der deulscheti Staalsrechts- 

whether the challenged behavior of the official lehrer (1929); Wesen und Eniwickelung der 
was legal. Staatsgerirhtsberkeit: Vberpriifing von Ver- 

Walter Jellinek, Verwaltungsrecht (Berlin, umltungxakten; a\so ibid. Der Schutzdes 

1928), pp. 316-17; F. Fleiner, up. cit., p. 284 ff. offentiichen Rechts. 
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the administrative departments, or the 
ordinary courts. In Prussia the court was 
composed of a president, several Senate 
presidents, and councilors, all of whom 
had life tenure and were removable from 
oflice only by a decision of the full court. 
One half the members had qualiheations 
for a judicial office, the rest for the higher 
administrative service.*^ 

Procedure before the courts was in the 
form of a /is inter paries, i.e., a contest 
between parties, these being either indi¬ 
viduals who opposed each other, or pub¬ 
lic authorities against each other, or the 
public authority against individuals,^^ 
and they were to each other as com¬ 
plainant and defendant in civil actions. 
Procedure was public and oral. Not only 
might the parties demand a review before 
the highest court, but other persons might 
require review on the grounds that the 
public interest w^as involved in the mag¬ 
nitude of the issue. 

The main lines of the German system 
are clear. The citizen had good guaran¬ 
tees that the administration should not 
act outside the law. and damages were 
available from the public treasuries, while 
officials were well protected in their pro- 
fes.sional rights. Except in the lower in¬ 
stances there was no suspicion of raison 
d'tltat, since the courts were independent 
and properly trained, but some, though 
not serious, criticism was leveled against 
the admixture of administration and ju¬ 
risdiction in the lower instances and the 
danger of political bias in the selection of 
the lay element, yet even there the lay 
element was recognized as a protection 
against bureaucratic perversion of power, 
and as a contributor of a special expert¬ 
ness, viz., that of the knowledgeable man 
in general social life. There was not a 
single Court, but a number of unrelated 
tribunals. They were the Reich Economic 
Court, the Insurance Court. Private In¬ 
surance Court, the Finance Court, the Set¬ 
tlement Court, the Patent Office, the Pub¬ 
lic Assistance Court. 

51 Dieckmann, Die Verwaltungsgerichtharkeit 
in Preuszen (BcMlin, 1926). p. 41 ff., for the 
composition of the various courts. 

Cf. Dieckmann. op. cit., p. 52. 


Doubts have been expressed regarding 
the merits ot administrative justice com¬ 
pared with the capable and impartial 
judgment in the ordinary courts; but on 
the whole they have succumbed to the con¬ 
sideration that the administrative courts 
were both independent and yet capable 
of judging propriety, legal and circum¬ 
stantial, in government, a matter not so 
much within the capacity of the civil 
courts. 

Limits to Remedy. One final point is 
worth mention. Everywhere there is a 
point which the courts and the law hold 
to be unreviewable and unchallengeable: 
this is what is called variously "discre¬ 
tion,” freies Ermessen. What does the 
phrase mean? It means that the courts 
act with an eye to the reasonable conduct 
of reasonable men. Not to do this would 
be in every case to attempt to substitute 
their judgment of persons, facts, and ex¬ 
pediency for that of the officials who are 
actually immersed in the thousand de¬ 
tails and their conjuncture which call for 
their action or forbearance. Hence the 
courts make allowances for circumstances 
of time and place, especially situations of 
cmeigency, sanitation, civil disturbance, 
and military aggression. They refuse to 
prosecute the official's decision and effect 
beyond a certain point. If. in fact, they 
did not practice this forbearance, all ad¬ 
ministration would be paralyzed by fear 
of error. They allow, in American terms, 
"administrative finality.’’*® 

Somewhere, in short, the law courts 
must leave the officials’ judgment free of 
challenge—not on law, not altogether on 
procedure, but on facts and expediency 
of action. 

THE UNITED STATES 

The American federal authority has en¬ 
joyed an advantage over England, and 
suffered a great disadvantage: there has 
been no fiction of the infallibility of the 
government (Crown), but there has been 

5 ® J. M. Landis, The Administrative Process 
{Yale. 1938). Chapter IV; Milton Katz, Cases 
and Materials on Administrative Law (St. 
Paul. 1947). Chapter VII. 
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the obstacle of the separation of powers. 
Yet while the latter has been steadily 
palliated by the partial vesting of ju« 
dicial functions in administrative bodies, 
and the assumption of administrative 
powers by the judiciary, the state was not 
made liable for the torts of federal offi¬ 
cials, and the doctrine of iionsuabiliy of 
the state is well established.*^* 

The state is not liable for torts com¬ 
mitted in its service; executive officers are 
themselves civilly liable for illegal and 
unconstitutional acts done in their official 
capacity,**® and cannot plead the orders 
of a superior officer. Where the officer has 
acted legally, but with unwise use of dis¬ 
cretion, there is no liability.**® Relief was 
obtained by petition to Congress lor pri¬ 
vate bill, gravely encumbering its Claims 
Committee. But Public l.aw (601) of 1946 
admits torts claims to a maximum of 
$1000 before any United States district 
court where the tort was committed while 
the official was acting within the scope 
of his office. Of course, no action is good 
where the act is exercised with due care 
or is discretionary. 

There are the rights to obtain injunc¬ 
tions against illegal and unconstitutional 

&*» Cf. K. Singcwald, The Non^Suitability of 
the State in the United States (Johns Hopkins 
University Studies, 1910), and K. D. Watkins, 
The State as a Tarty Litigant (Johns Hopkins 
University Studies. 1927). Watkins (p. 55) says; 
"We adopted it [the doctrine] without con.sid- 
cring whether it waa valid, essential or desir¬ 
able . . . Historically there seems no other 
explanation than simply it was accepted by us 
as soiiieihitig belonging to the normal course 
of things." So until 1868 when a doctrine of 
utility was invented; The Siren v. U.S. (i8ti8). 

See especially J. D. Block, "Suits against 
Officials and the Sovereign Immunity Doc¬ 
trine," Harvard Law Review, September, 1946, 
p. 1060 ff. 

Joseph Story, Commentaries (Washing¬ 
ton, 1833), Sect. 1671, U.S.A. V. Lee (1882), 106 
U.S. 196; Cunningham v. Macon and B,R.R, 
Co. (1883). 109 IJ.S. 446, 452; Poindexter v, 
Greenhow (1884), 114 LI.S. 270. 

*1® "Whenever from the necessity of the case, 
the law is obliged to trust to the sound judg¬ 
ment and discretion of an officer, public policy 
demands that he should be piutecied from any 
consequences of an erroneous judgement" 
—Downer v. Lent (1856), Col. 94. Yet malice, 
bad faith, and coriupiion, seem to leave an 
opening for recovery. 


activities, mandamus to compel the per¬ 
formance of nondiscretionary acts and to 
compel the exercise of discretion, but this 
does not extend to direction of the exer¬ 
cise of discretion. 

During the last thirty years or more, the 
establi.shment of government corpora¬ 
tions for commercial or industrial opera¬ 
tions (for example, the TVA) has always 
been used to make the corporation suable 
as a private corporation or person would 
be. In fact, the courts are ready to accept 
the liability even where it is not expressly 
prescribed in the corporation statute.®^ 
Furthermore, the government may—and 
as in Britain before 1947. did—in special 
cases permit suit, and Justice Frankfurter 
indicated many of these in the Keifer 
case cited above. The most general of 
such permissions applied to contracts. 

As regards contracts, the regime of peti¬ 
tions to Congrc'ss gave way in 1855 to the 
Court of Claims “to hear and determine 
all claims founded upon any law of Con¬ 
gress or upon any regulation of our ex¬ 
ecutive department, or upon any contract, 
express or implied, with the goveninient 
of the United States." This and subse¬ 
quent amplifying legislation and the 
judgments of the Supreme Court have 
carefully excluded the consideration of 
cases which “under the assumption of an 
implied contract, make the government 
responsible for the unauthorized acts of 
its officials, those acts being in themselves 
torts." The Court of Claims is com- 
jH)scd of judges holding the tenure quarn 
diu se bene gesserint, and are appointed 
by the President, by and with the consent 
of the Senate. In evidence and procedure 
it is analogous to other courts. 


Cf. also R. Cushman, The Independent 
Regulatory Commissions (New York, 1941); 
David Lilcnthal and R. H. Marcpiis, " 1 he 
Conduct of Business Fnierpii.scs hy the Fed¬ 
eral GovcMiineiU," Harvard Law Review, Fcl)- 
riiary, 1941. Cf. also Keifer and Keifer v. Re¬ 
construction I'inauce Corporation, 306 U.S. 
381 (1939); and J. McDiarmid, Government- 
Owned Corporations (New Yoik, 1939). 

Act to esLubli.sh a court ior the investigation 
of claims against the United States: Fchtnaiy 
24, 1955, c. 122, lu. siauiies, 612; and see Wil¬ 
liams v. United Stales, 280 U.S. 553 (i933)- 
Gibbons v. US.A., 8 Wall, 269^ 
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The most interesting and instructive 
developments in the sphere of adminisr 
trativc jurisdiction are those in the vari¬ 
ous great commissions like the Interstate 
Commerce Commission, the Commissioner 
of Patents, the Federal Trade Commis¬ 
sion, and others, some of whose functions, 
the continuous and regular application 
of the law to very complex economic and 
technical phenomena, have been recog¬ 
nized by the Supreme Court of the United 
States to be judicial.®® From these, how¬ 
ever, after the advantages of administra¬ 
tive jurisdiction have been exploited, ap¬ 
peals are properly permitted.®^ We must 
leave to the reader the study of their tech¬ 
nique, their safeguards for social as well 
as individual justice, and their relation¬ 
ships with the ordinary courts and with 
the institution of “due process” (previ¬ 
ously described, p. 144).®® Here only this 
need be said that various statutes require 
for the making of diverse rules and orders 
a procedure of notice to the public, of 
hearings, of consultations, conferences, 
even of “adversary” hearings. These have 
in many cases been independently devel¬ 
oped by the administrative agencies, or 


®® F. }. Port, op. cit., p. 276. 

This review is ''limited $uh.stantially to two 
questions, first, whether there was evidence 
before (lie administrative body upon which 
reasonable men might fairly have arrived at 
the conrlusioiis reached; and second, whether 
any rule or principle of law was disregarded 
in reading them.” J. Dickinson, Administrative 
Justice and the Supremacy of Law (Yale 1927), 

P* 

Cf. Report, Administrative Procedure in 
Government Agencies, committee appointed 
by Attorney-General, Document No. 8, 77ih 
Congress, 1st session; Administrative Proce¬ 
dure Act, Legislative History, 7gth Congress, 
Senate Document No. 248, 1944-46; Walter 
Gcllhorn, Administrative Law, Cases and 
Comments (Brooklyn, 1947), and J. K. Hart, 
An Introduction to Administrative Law and 
Cases (New York, 1940). 


have been evolved under the impetus of 
judicial decision. Further systematization 
was attempted by the Walter-Logan Bill 
(vetoed, see p. 103 above). Finally, the 
lawyers had their way in the Administra¬ 
tive Procedure Act of 1946. This code of 
rules for rulemaking and quasi-judicial 
action of the departments is very elab¬ 
orate and perhaps excessively clogs the 
administration at every stage of official 
initiative by offering opportunities to 
those aggrieved or about to be aggrieved 
to appeal to the courts for injunctions to 
refrain from action or to command action. 

It must be remembered, of course, that 
the individual official who wrongs any 
party is himself liable to suit for damages, 
as in British law. Only in the cases we have 
mentioned does the government stand be¬ 
hind him to accept suit and pay damages 
if its functions carried out by its officials 
have injured others. 

We have now surveyed the problems 
raised by the administrative features of 
the modern state in their evolution and 
contemporary form. We have seen the 
rise of the civil service, the forces which 
governed the formation of its character 
in different countries, and the influence 
of social forces, and democratic institu¬ 
tions upon its present qualities. Three 
features emerge, pronounced and strik¬ 
ing: the search for impartial expertness; 
the attempt to control, legislatively or 
through the Courts, its potentially aber¬ 
rant actions; and the attempt to reconcile 
police and ministrant functions with the 
freedom and security of the civil servant. 
These are still problems: they are un¬ 
settled; tliey are lashed by the flux of 
social forces. Yet what is the attitude of 
the public—the sovereign public—to these 
mighty machines of government and the 
conditions of theiir operation? 
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Thus a multitude of laws and practices 
establish, direct, and control the public 
administrative services. What is the result? 
What do they produce? What does the 
public think of the product, and what 
ought it to think? 

In every country there is a vast body 
of men atid women drawn to the profes¬ 
sional service of the state. Everywhere, 
and with few exceptions, they are highly 
educated, formally, in relation to their 
duties and to their counterparts in non¬ 
public industry, and this in spite of the 
“crammers" who live upon examinations. 
Yet this education and the related formal 
tests are nowhere entirely appropriate to 
the specific tasks to be performed, and 
the world is as yet merely stumbling to¬ 
ward a proper method of preparation and 
selection for the public service. For the 
truth is that under the common rubric of 
the “public service," and even within its 
broad general classes, the tasks are multi¬ 
farious, each calling for a special apti¬ 
tude—a different combination of “service 
elements" as the American administrative 
scientist would say. 

In private industry there is supposed 
to occur a continuous process of selection 
by competition, and a minute adaptation 
to the local and personal diversities of the 
consumer. The profit incentive, the danger 
of bankruptcy, and the singleness (if nar¬ 
rowness) of mind of the businessman 
often produce this result. Hitherto, how¬ 
ever, the public services, local as well as 
central, have concerned themselves rather 


with the production of wholesale quan¬ 
tities of uniform products at the margin 
of urgency, than with the creation of in¬ 
dividual satisfactions in the vast field of 
individual desires. The developments of 
the last quarter of a century, however, in 
state and municipal ownership and man¬ 
agement, leave no doubt that the field 
of their legitimate and useful operations 
is very large, and quite as large is the vari¬ 
ety of forms in which they can become 
effective: there is a judicial control, ju- 
dicial-rum-administrative control, admin¬ 
istrative control, and complete state own¬ 
ership and operation, and of these there 
are many subtly different varieties, from 
complete administration in a centralized 
department to high decentralization and 
quasi-public corporations.^ The tests of 
capacity must be correspondingly diverse. 

The clerk in the colonial office, the in¬ 
spector of education, the director of the 
electricity department, the chief of a sav¬ 
ings-bank division, the diplomatic service, 
the Treasury examiners of estimates—for 
each of these there is the optimum train¬ 
ing. So far. capacity to learn, tested gen¬ 
erally, and such attributes of character as 
honesty, vital to the public services, have 
been sought. They are not enough. The 
simple motives of security, respectability, 

1 Cf. Herman Finer: The T,VA.: Lessons for 
International Application (International La- 
liour Office, 19.^/]); and Herman Finer, Munici¬ 
pal Trading (London, 1941); also Herman 
Pritchett, T.V.A.: an Administrative Study 
(Chapel Hill, 1943). 
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and social prestige, especially of the great 
classes of the disinherited in a modern so¬ 
ciety, may have been enough in a world 
where only one twentieth or thereabouts 
of the productive population were civil 
servants, and where initiative had not 
hitherto been of first importance; but 
they are insufficient in a dynamic slate. 

All the civil services show remarkable 
zeal, but the law and the nature of the 
service tend to confine this zeal to rigid 
and narrow channels. The exhilaration 
of adventure and conquest does not exist, 
while legal permissions and prohibitions 
which surround the task and the office 
produce a cautiousness, sometimes a 
veritable misanthropy. Le reglcment is 
not only the excuse lor sloth, but some¬ 
times really causes it. 

Moreover, the slowness of personal 
transfer and circulation, and the sense 
that there is an ‘‘establishment*’ which 
nothing can alter, engenders and nour¬ 
ishes the feeling that one is in a rut 
from which it is not worth while to at¬ 
tempt to emerge. Incentive is blunted, 
and discouragement sets in, and leisure 
comes to be enjoyed rather than applied. 
Yet there are conspicuous examples of 
men who have found themselves in the 
service of the state, and whose impersonal 
passion for their work survives the temp 
tations of an acquisitive society and the 
comparative smallness of their salary, so 
that the state is often served at one half 
or one quarter or even less the rate of pay 
obtainable outside its ranks. Such men 
and women, put into key positions, are 
of inestimable value as the leaders of their 
staffs, especially the younger generation. 
Give men significant public work with de¬ 
cent, not extravagant, rewards, and the 
talent available is more than abundant. 

Public responsibility produces a tend¬ 
ency difficult to resist. It is overroutiniza- 
tion and overconscientiousness. In the 
end, whatever the technical answers to 
technical complaints, the state services 
have to reply to the public in or out of 
the legislature, in terms of the cultural 
or civilization value of their actions. Too 
often the quantitative answer which set¬ 
tles, if it does not convince, the com¬ 


plainant or opponent is, by nature, not 
available. A linguistic answer must be 
given. That is, it must be persuasive, and 
as the office must answer for it, two things 
occur: the reports go from official to 
official up the hierarchy to the chief, and, 
when in doubt, risk is not taken so much 
as passed on. and records must be made, 
kept, and consulted as the warrant of jus¬ 
tification. Time and audacity, the mother 
of invention, are apt to be lost, all around. 

The power of the state is immense, and 
whether as policeman or tax collector, or 
licenser of automobiles, or controller of 
agricultural research—whether as gas 
works or passport office—it confronts the 
citizen with the aspect of inescapable 
doom. The civil serv'ant is part of a ma¬ 
chine of domination, and accession to of¬ 
fice, according to reports from all coun¬ 
tries, tends to produce in him an over¬ 
bearing attitude which sometimes merges 
into tyranny. This, even when it falls 
short of legally challengeable misfeasance, 
can be extremely painful. Roughness and 
authoritarianism is infrequent in Eng¬ 
land, as the service has always been con¬ 
fronted by a strong Parliament and sense 
of self-government, but there is a growing 
dislike of the expert, founded partly upon 
his prevalence and partly upon public 
ignorance. France has more of it—^partly 
owing to the tradition of la puissance pub- 
lique —partly to the French petty bour¬ 
geois veneration of officialdom (when they 
or their relatives are, or are likely to be¬ 
come, officials)—and partly to the official’s 
defensiveness against a critical and sar¬ 
castic public, out of self-compensation for 
the insults and reprimands showered 
downward in a strongly hierarchical sys¬ 
tem, and out of the spontaneous sullen 
malice of the miserably underpaid. 

In Germany the services have still the 
authoritarian tradition, an intentional 
sternness. But all that a nation can do is 
being done to smooth the rough edges 
and convert officiousness into good offices. 
The civil service schools and associations 
work for this end. The constitution de¬ 
clares the rights of the public very clearly: 
“Every German has the right to make re¬ 
quests or complaints to the competent de- 
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partment or representative body in writ¬ 
ing." In fact, even before this declaration 
of rights was made, the public was very 
ready to approach officials, especially the 
local bur germeister, who in some cases is 
looked upon as a veritable Providence. 
Why not? 

For the major civil services it would be 
possible to extract (as from the decisions 
of the Conseil d’ttat and the general 
code of duties of German officials) a set 
of strict injunctions to civil servants that 
their behavior to the public be always 
irreproachably considerate and well-meas¬ 
ured. Such injunctions are very urgent, 
since an aggrieved citizen is faced with a 
dilemma: either to suffer rough treat¬ 
ment without the possibility of turning to 
an alternative source of supply of the 
service, or to make a formal complaint 
and be obliged to go through a wearisome 
course of correspondence long after the 
first smart has passed away. 

In every country the public is hostile to 
the official because at some time or other, 
as an inspector or a tax collector or a 
medical officer or what not, he comes to 
take away, not to give—it is in the nature 
of his task to limit one’s freedom and 
property. This is not done for himself, 
though he may feel some satisfaction in 
doing it—^he may feel powerful, stem, a 
deus ex machina, yet in the end the deed 
redounds to the benefit of certain indi¬ 
viduals and groups in the background. 
One experiences the deprivation, but the 
social benefit is not so easily discernible, 
just because it is social and diffused rather 
than immediately personified. The pub¬ 
lic fears the official and the extension of 
official activities, because it feels there is 
no chance of appeal, no alternative to of¬ 
ficial judgment. It cannot understand, 
without careful tuition, why officials re¬ 
ceive pay and pensions—^why, indeed, they 
are needed at all. All other businesses ex¬ 
plain themselves. In Germany advertise¬ 
ment is less necessary than in England, 
because the activity of officials has for over 
a century been an honored part of the 
genera] civilization to which all are accus¬ 
tomed. Even so, the German civil service 
associations do not maintain a sulky 


silence, but keep themselves well in the 
public eye, both inside and outside Par¬ 
liament. A few among the public every¬ 
where recognize the significance and diffi¬ 
culties of the official’s function; ought not 
steps to be taken through every medium 
of publicity to overcome the hostility and 
distrust? (Yet there is a valid difference 
between information and touting for sup¬ 
port.) * 

Supposing one were asked for a civil 
servant's vindication in regard to the pub¬ 
lic, what would it be? This, 1 think: 

1 possess great power, and I may do you harm. 
1 do not. however, act for myself, but for the 
public good as determined by the legislature 
or the local authorities and often by direct 
representations from the public. Nor do 1 act 
arbitrarily, but according to rules which are 
equally valid for everybody. Not my will pre¬ 
vails, but the will of other members of the 
public. If, therefore, you quarrel with my 
powers, you should not blame their immediate 
executor but their ultimate creator. Yet, of 
course, some discretion is necessarily left to 
me, and I know that 1 ought to exercise this 
with all politeness, understanding, and the 
infliction of the least amount of necessary pain. 
Like all men—like you, for example ,—1 am 
sustained in my work by my pay and other 
rights, my zeal is not consistently as its highest 
level, and 1 have alternations of mood (some¬ 
times I am alert, sometimes slack), yet I will 
not deny my services because they are trouble¬ 
some to me and because they are just a litt.'e 
beyond the minimum which will forestall and 
avoid complaint, but positively seize oppor¬ 
tunities to be helpful, fitting the remedy care 
fully to the case. Your own roughness, accent, 
and social standing may affect me, but I will 
try to avoid letting them improperly bias my 
reasoned judgment. Business would proceed 
more speedily and appropriately if you would 
cooperate with me by recognizing my difficult 
position and treating me with sympathy rather 
than hostility, if you read all the rules which 
you are supposed to read and keep, before 
you fly into a tempej^ because mistakes have 
occurred, and if you willingly cooperated on 
the various committees which are and should 
be established for collaboration. 

Even with all the arrangements and per¬ 
sonal control which conduce to smooth work¬ 
ing of the service and satisfaction of the pub- 

sCf. J. L. McCamy, Governmental Publicity 
(Chicago, 1939). 
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lie, I may still suflPer from unsympathetic treat¬ 
ment because ultimately I am the representa¬ 
tive of the state—that is. the whole of the 
public! Vou will of course enjoy my power 
and applaud it when it docs you some im¬ 
mediate ]^;och 1 ; I must beg you to recall the 
significance of my work when 1 have to weigh 
the rest of the public good against you. I at 
least am a member of a body which is neutral 
in the state, or rather helpful to all. You can¬ 
not buy more of my services if you happen to 
be well off, you will not get less if you happen 
to be badly off; you will not be passed over 


if you belong to one particular party or given 
special privileges if you belong to another. 
We represent the unity and collective control 
of the state. I give the whole of my time to 
the work, and am as entitled to my pay and 
pension and other rights as any other worker. 
If my services arc intangible or misunderstood 
they are nevertheless productive and impor¬ 
tant. Without them, your state will be nothing 
but a desert full of the discordant noises of 
people giving contradictory orders: It will 
crumble and cease to be a state—for a state is 
coordinated action. 
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Can one fail to acknowledge that the most 
amazing quality of the processes of demo¬ 
cratic government described in the forego¬ 
ing chapters is the amount of rational self- 
control exerted by human multitudes? 
(Or is it self-indulgence? Could they be 
worse if they tried?) In other contexts it 
may matter whether this self-control is it¬ 
self a blind, impetuous instinct, or some¬ 
thing open-eyed and superior to instinct. 
Here that question need offer no chal¬ 
lenge. We stand astounded at the subtlety, 
complexity, the coordination, and the un- 
dcfeatable persistence of the deliberating 
mind, which works to make its multitude 
of values prevail in a social medium in¬ 
calculably more convoluted than man’s 
brain—seeing opportunities, alert to 
apertures, quick to retreat from a noose, 
ingenious to invent the paths of advance 
and escape, homo faber, the smith ham¬ 
mering, tempering, shaping, and fitting! 
Self-government is a miracle wrought by 
reason that wrestles with the Dionysiac and 
other volcanic rages of human nature; 
and it is no wonder that it is as yet an 
imperfect miracle. 

Some political scientists take keen 
pleasure in observing the degree to which 
men are nonrational and nonconscious as 
they create and work their governments. 
Some especially delight, as did Faust in 
Goethe’s drama, in playing with the ques¬ 
tion, “Which came first—the Word, or the 
Mind, or the Force, or the Deed?’’. For 
some indulgent moments they enjoy a 
bout of cynical inebriation with the idea 


that institutions arose without kindness 
aforethought and unblessed with any 
measured choice and thought regarding 
values, ends, and ways and means. With¬ 
out denying the insurgency of the irra¬ 
tional and the unconscious, let us ac¬ 
knowledge the tremendous philanthropic 
inventiveness of men in the art of govern¬ 
ment, for, at the very least, that is a spur 
for future inventiveness and a promise 
of reward for the agony of courageous 
thought. 

VINDICATION OF DEMOCRACY 

The principal, indeed, the desperate, task 
of democracy is to maintain itself ; its next, 
to improve and refine itself. I'his ques¬ 
tion needs solution: what Marxism is to 
Soviet Communism, and whar Racialism 
was to the Nazi State, X is to Democracy; 
hence: What is X? X is the value that is 
most hospitable and least hostile to all the 
other values which burn in man some¬ 
times at such intense heat that were it 
untamed, the commonwealth would melt 
away. 

It can hardly have escaped notice that 
the present work has devotedly avowed 
the tenet that democracy is the “right*’ 
form of government for mankind. Democ¬ 
racy’s needs have been used as the stand¬ 
ard of valuation of the efficiency of the 
institutions and procedures of govern¬ 
ment; and imperfections of conviction, 
obscurities in values, and mismanagement 
in action have not been ignored. The cri- 
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terion itself needs justification: it is the X 
wc seek: we have to find an answer to the 
cjnestion why democracy is "right.” 

Like Locke and Rousseau (with the 
quaJifications set forth in Chapter 5 on 
Democracy), 1 believe that of aJl forms of 
government the w'orld has so far experi¬ 
enced and of all those conceivable, democ¬ 
racy is "right/* and lliat, as a major ex¬ 
pediency within democracy's own values, 
the majority is "right,” It remains to be 
asked what is the meaning of "right.” 

I quote the masters. Locke said: ^ 

And thus that which begins and actually con¬ 
stitutes any political society is nothing but the 
consent of any number of iieeinen ca]>able of 
a majority to unite and incorporate into such 
a society. And this is that, and that only, which 
did or could give beginning to any lawful 
government in the world. 

kousscau declared: ^ 

It follows from what has gone before that the 
general will is always tight and tends to the 
public advantage; but it does not follow that 
the deliberations of the people arc always 
equally correct. Our will is always for our own 
good, but we do not always see what that is; 
the people is never corrupted, but it is often 
deceived, and on such occasions only does it 
seem to will what is bad. 

All that Locke and Rousseau mean is 
that the principles on which autocracies, 
aristocracies, theocracies, monarchies had 
been founded in the past, and the values 
by which they had been defended, could 
not muster for themselves as much reason¬ 
able assent as democracy. If we look for 
the most lawful or righteous principle of 
government, that which will involve the 
least coercion and feeling of coercion, 
democracy is less open to discredit by 
rational aigument than any other prin¬ 
ciple of collective living in the large areas 
in which multitudes now' live. 

Now, a deservedly famous liberal, Lord 
Acton, was ill at ease with these enthrone¬ 
ments of democracy. He objected that 
"The Revolution taught the people to re- 

ijohn Locke, Essay on Civil Government, 
Chap. VI 11 , Para. 99. 

2J. J. Rousseau, The Social Contract (1762), 
Book II, Chap. Ill; and on the "majority," 
Book IV, Chap. 11 . 


gard their wishes and wants as the supreme 
criterion of right.**» This is hardly a fair 
description of the doctrines of Rousseau 
or Sicy6s. What they taught was that the 
people had the right to wish and want 
and create policy, not that there was never 
stupidity or briitishnc\ss in what they 
wished or wanted. It is clear that the word 
"light** is being used in tw^o different 
senses, refers to two different orders of 
value. In Rousseau’s sense, in Locke’s and 
in my own, the "right” is concerned with 
the problem of who ought to exercise 
authority? Rut Acton confuses this with 
the question, who is most likely to be wise? 
A world of diiference lies in the distinc¬ 
tion, and some further probing of it may 
help to answer, what is X? 

Acton believed that no one. whether the 
one or the few or the many, should rule 
with unlimited pow'er. What then should 
rule the rulers? At various points in his 
writings, the reign of principle is ex¬ 
pressed as "Reason,” or a "higher law,” 
or "the law of Heaven,” or a "code not 
made by man,” or "a law of nature,” or 
**ihe voice of universal reason, through 
which God enlightens the consciences of 
men. 

The issue is, through what medium is 
moral rectitude to enter the body of so¬ 
ciety? Acton may argue that God alone 
is right, or only Reason is right. But as¬ 
suredly God is vapid without a vicar, and 
right is ethereal without an agent. This, 
then, is the crux; through whom is Reason 
to speak, carried by what means of com¬ 
munication will it be found?—and the 
question is, also, for whose satisfaction 
ought we wait, who is the proper judge? 

Surely the values held by the multi¬ 
tude will decide the rectitude of any social 
principle, custom, law, or agency as it 
touches the happiness and sense of what 
is right of each and all. It is, of course, 
well understood that in any political situ¬ 
ation where an opinion is called for, some¬ 
thing more than the individual's values is 
involved: there is the body of facts whicli 
the mind receives into itself, the facts of 

B Lord Acton, Essays on Freedom and Power 
(Boston, 1948), p. 167. 
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history and of contemporary occurrence 
in the close and distant environment. 
Yet Francis Bacon's Novum Organon and 
his Advancement of Learning have amply 
warned us not to believe that those arc our 
values that we first sec without self'Criti- 
cism, that we may be deceived by our¬ 
selves and the Idols of the Tribe, the 
Cave, the Market Place, and the Theater. 
What is tremendous in its significance for 
political science and political action is 
this, that even when the question on which 
judgment is required is analyzed into 
most minute parts and propositions, when 
they seem to have been taken back to ques¬ 
tions of demonstrable historical, statis¬ 
tical, psychohrgital fact alone, none ex¬ 
cept a very few physical facts are scraped 
entirely clean of value judgments or can 
be. The bone of social fact is never scraped 
clean of values; the bone itself, its shape, 
size, and matter, is itself compact of values. 
1 say this, advisedly, after searching in¬ 
quiries conducted in group work with the 
ablest of colleagues. And, it is important 
to say it, for it faces us with the chal¬ 
lenge, how are the different, and poten¬ 
tially conflicting values, to be reconciled 
—assuming that one is interested in rec¬ 
onciliation? What is “right” will be the 
morally least challengeable method of rec¬ 
onciliation, the principle that divides us 
least—assuming that one is interested in 
minimizing the divisions among men. 

Even supposing the political facts to be 
commonly accepted and demonstrable to 
the common satisfaction, men arc still 
faced with the Judgment: What do they 
mean for me? What rights against others 
do they confer on me? What duties, and 
to whom, do they imply? To whom ought 
I defer? To what services ought I devote 
my brief time, my only true capital, on 
earth? And when this last is said, it will 
be remembered that some men’s values in¬ 
clude immortality. 

Even where the bare bones of fact are 
clearly presented—e.g., in United States 
housing policy—the fact that, as compared 
with other nations, the American steadily 
spends a much larger percentage of his in¬ 
come on his automobile, his picture thea¬ 
ters, and his cosmetics than on his hous¬ 


ing it is still but a minute particle of all 
that a person needs to know in making 
of policy. If all the relevant facts were 
clean and dry, and agreed, he would still 
be baffled by their number, which run into 
thousands for his whole integrated do¬ 
mestic and international policy, and the 
significance of each when fitted with the 
rest would be not what the facts could cry 
out for themselves but the value which the 
policy maker imputed to them as he made 
a plan to act and conducted himself in the 
course of action. 

All of man’s personality all through 
lime, his internal balance of personality, 
unique as it is and mutable in its own 
unique way in every second of his life, is 
involved in his valuation of any single de¬ 
cision in social life. Jacques Maritain 
rightly observes: * 

1 am known to other men. The>’ know me as 
an object, not as subject. They are unaware of 
my subjectivity as such; unaware not merely 
of its inexhaustible depth, but also of the pres¬ 
ence of the whole in each of its operations, 
that existential complexity of inner circum¬ 
stances, data of nature, free choice, attractions, 
weaknesses, virtues perhaps, loves and pains; 
that atmosphere of imminent vitality which 
alone lends meaning to each of my acts. 

The crucial question then is this: is 
this personality to be asked for its accept¬ 
ance of social policy or to be coerced into 
obedience and seeming acceptance? Is gov¬ 
ernment to fall back on physical fear? If 
voluntary acceptance is chosen, it is hap¬ 
piness, or at least it minimizes unhappi¬ 
ness, which some have accounted to be 
the proper end of morality and politics. 
And, even if man's happiness be not re¬ 
garded as of any importance, and is dis¬ 
carded with contempt, as it was by Hegel 
and Carlyle as unworthy of man (and 
God!), even if Virtue is regarded as the 
superior end or value, it would still be 
cogently tenable that this end requires the 
voluntary assent of one's own standard of 
value. For to have another man's idea of 
virtue forced on one or to achieve tri¬ 
umphant rule by cheating is hardly virtu¬ 
ous, and to be obsequious to his decrees 

* Existence and the Existent (New York, 1948), 


p. 76. 
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for fear of punishment puts one’s virtue 
out of action as much as if it were an- 
iiihiintcd. 

Yet, it ought to be asked, is there no 
value, no virtue, no reason, possessed by 
some one man or men so demonstrably, 
so convincingly, that all men ought to 
accept them, can receive them, and be 
happy? T’hc answer is a reluctant but firm 
and dispassionate No! Neither revelation 
nor scientific proof nor the examination 
of man’s mind and will in the course of 
history points unchallengeably to any 
man or a few who have possessed, possess, 
or may possess, the truth infallibly for all 
time, for all circumstances, and for the 
satisfaction of all of us. That declaration 
is the cold and pallid faith that defines 
by inference the "right" of democracy. 
For it defines our duty to live in and for 
a polity which secures and guarantees to 
others (who would therefore guarantee to 
us) the social and governmental arrange¬ 
ments which will constitute the maximum 
resistance to force and oppression, give the 
maximum latitude for spontaneity of 
ideal and action to all, that is, which will 
keep the way open for diverse values and 
loyalties and yield the least ground for the 
sacriflee of one person by another. 

Many will hate such a faith—as I shall 
show that Nietszchc did—because it en¬ 
tails the acknowledgment that their own 
brand of perfection has no valid claim of 
itself to rule the rest of the world. Acton 
would have to yield and subordinate his 
idea of wisdom or reason (at least to some 
extent) to this overriding faith and its dis¬ 
cipline. But this principle has its merits 
even for an Acton. For the chief social 
consequence of the tenet that a single 
unifying indisputable ideal cannot be dis¬ 
covered either in revelation or scientific 
lest is the principle of supporting every¬ 
body everywhere in the maintenance of 
those institutions which provide men with 
the freedom and latitude to fit themselves, 
their qualities and desires, where they 
most happily can, with the maximum per¬ 
missions and allowances of the right to 
dwell elsewhere in thought, opinion, oc¬ 
cupation, and place, with abundant 
grounds of appeal, and the chance of 


mercy and redemption over and above the 
assurance of justice. Such a polity is the 
frame of a universal freedom, defensible 
by each for all because the defense of free¬ 
dom lor all is the maintenance of freedom 
for each. Inside this philanthropic frame 
of freedom, and not transgressing or over¬ 
throwing it, all faiths and minds and 
values should find their initiative and mo¬ 
mentum. and though there must be limits, 
their avenues of development, and a not 
too oppressive haven from rivals and en¬ 
emies. 

This is, perhaps, the principle which 
will find the maximum, though not uni¬ 
versal, acceptance in the long run. It is 
therefore also justifiable for short-run 
situations when patience and tolerance 
may be on the point of collapse in face of 
some bitter complexities in social change. 
Forbearance can cogently be asked for in 
short-term troubles as a sacrifice to avoid 
threatening the long-term good. 

T his, then, is the answer to the desper¬ 
ate cosmic question mark. It needs to be 
briefly restated, and the consequences of 
its rejection suggested. 

When it is said that democracy (and 
through its major expediency, the major¬ 
ity) is "right," it is a$.serted that all indi¬ 
vidual values deserve the right to be heard, 
and that when they have so been heard 
and manifested themselves to attract at¬ 
tention and commend themselves, it is 
right that the reconciliation shall be made 
by all voices equally heard. Values can be 
called "interests" or the "religions" of in¬ 
dividuals or groups if it will make the 
matter clearer. The Nictszchean view 
would utterly discard this "right.” Here 
is a characteristic passage: ^ 

The essential thing, however, in a good and 
healthy aristocracy is that it should not regard 
itself as a function cither of the kingship or 
the commonwealth, but as the significance and 
the highest justification thereof—that it 
should therefore accept with good conscience 
the sacrifice of a legion of individuals, who, for 
its sake, must be suppressed and reduced to 
imperfect men, to slaves and instruments. Its 
fundamental belief must be precisely that so¬ 
ft Beyond Good and Evil (New York, 1937), 
para. 258. 
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ciety is not allowed to exik for its own sake, 
but only as a foundation and scaffolding, by 
means of which a select class of beings may be 
able to elevate themselves to their higher 
duties, and in general to a higher existence ... 

The implications of the antidemocratic 
philosophy arc plain: Nietszche is saying 
that some men have the right to be so sure 
of their morals that they kill others for 
their victory. The implications are that 
there need be no attempts to persuade; 
that indeed, such attempts are undesir¬ 
able, for they cannot possibly succeed 
since one man will not comprehend the 
merit of the other man’s values; and that 
steady repression, with murder as the ulti¬ 
mate means if necessary, may be under¬ 
taken. It means that an antidemocratic so¬ 
ciety must undertake the pennanent ap¬ 
plication of force. Such a society would 
have to face the continuous possibility of 
revolt following on conspiracie.s. It would 
contemplate with equanimity the unhap¬ 
piness of the oppressed, and, of course, 
make their unhappiness certain. It denies 
to them from the beginning the possibility 
of virtue. It makes rancor and fear, of 
the rulers as well as of the ruled, the per¬ 
manent psychological atmosphere of so¬ 
ciety. It denies peace, and therefore, time 
for reflection and experiment and, per¬ 
haps, reconciliation of values. It forfeits 
the possibility of evoking truth for it con¬ 
demns diversity, the riches of individual 
uniqueness, and originality—it never al¬ 
lows the multitude sparks of originality 
to soar, to be added together, contem¬ 
plated, and compared. It is as irresponsi¬ 
ble as Hegel, when he said: ^ 

Great men have formed purposes to sati.sfy 
themselves, not others. Whatever prudent de¬ 
signs and counsels they might have learned 
from others, would be the more limited and 
incon 5 i.stent features in their career; for it was 
they who t)est understood affairs; from whom 
others learned, and approved, or at least 
acquiesced in—their policy. For that Spirit 
which had taken this fresh step in history is 
the inmost soul of all individuals; but in a 
state of unconsciousness which the great men 
in question aroused. Their fellows, therefore, 

^Philosophy of History, trans. by J. Sibree 
(New York, 1944), p. 30. 


follow these soul-leaders; for they feel the 
irresistible power of their own inner Spirit 
thus embodied. 

For Hegel did not leave it to the masses 
to decide whether they should follow or 
not; and he left the means to be judged 
not by them, but by history, which of 
course necessarily displaced the judgment 
to aeons away from the date of acts which 
he said constituted the “litany of lamenta¬ 
tions” of whole peoples. 

The “right” for democracy that we 
think we have established is, then, no 
denial of the right of all to initiative, to 
leadership; on the contrary, it vindicates 
it. In our inevitable divisions, the demo¬ 
cratic is the polity that divides us least. In 
our inevitable fury, it moderates us most, 
compatibly with our continued creative¬ 
ness. It is resilient and self-curative, not 
entirely without coercion, for that (alas!) 
is impossible, but deploying the minimum 
residue of coercion permitted after pa¬ 
tient contention and reasoning enforced 
by the right of dissent and the right to 
have one’s votes counted. It is the right to 
picture your view of the supreme good, as 
you see it, to all the public, even to oper¬ 
ate that supreme good in a limited area 
and for a limited group of adherents (fam¬ 
ily, business, church, club)—and these, as 
it were, are inoculations for the whole of 
society. If a wound is made in the mind 
of the great community, the dissenters 
may rush to cure it; if a hole is tom in its 
body the believers in other values may 
gather together to fill it. 

For many, like an Acton or a Nietszche, 
the democratic “right” will not be the 
ideal best: for all, however, it may be the 
acceptable second-best: that is to say, that 
which permits their own best, their own 
Reason, their own vox Dei, a life and 
a chance of persuading others, which 
otherwise might be altogether denied to 
them. It is the arbitral principle which 
admits challenging argument, but it is tlie 
one which is open to the least damaging 
criticism when contrasted with those other 
principles of government which have for 
so long presided over the destinies of man. 
If there is a less vulnerable principle of 
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“right/' I should like to hear it. Provided 
—of course, provided—that one wishes to 
eschew force and fraud, and that one 
wants the reign of peace, while justice is 
being cogitated and instituted as con¬ 
science freely develops in the most exten¬ 
sive feasible area containing the greatest 
number of people. 

The democratic “right” as we have been 
obliged to justify it, is the equivalent of 
the “civil religion” which RouSsSeau dem¬ 
onstrated 7 must be set up over all other 
religions if a state, that is to say. an order 
embracing millions of people with divers 
and ever changing religions, are to live 
peaceably together in the possession of 
their faith. 

There is therefore a purely civil profession of 
faith of which the Sovereign should fix the 
articles, not exactly as religious dogmas, but as 
social sentiments without which a man cannot 
be a good citizen or a faithful subject. 

THE RECONCILIATION OF VALUES? 

It would be a mistake to seek to bru.sh 
away the real problem of the reconcilia¬ 
tion of values by the belief that differences 
are differences in words, mere semantic 
confusions, and that if only the right 
formula in words can be found we need 
not be concerned for a principle of recon¬ 
ciliation or at least of peace. For this would 
be only to adopt Mephistophelcs' mock¬ 
ery, expressed in Goethe's Faust, as our 
valid comfort. 

Do not try tortured ideas to find. 

Because when to concepts you are blind, 

A word as substitute arrives. 

With words fine arguments can be conducted. 
With words whole systems may be constructed. 
With words we can continue full believing. 
From words not a jot is open to the thieving. 

We do not seek to minimize the strength 
of clashing convictions. One of the most 
impressive lessons the political scientist 
learns is that the splendid minds to which 
nature has given birth do not often and 
never altogether agree with each other. 
Take any ten political philosophers in the 
two thousand years since Plato and Aris¬ 


totle, and unique outlooks will be discov¬ 
ered among them all, and therefore 
unique interpretations and practical poli¬ 
cies. Points of agreement there are: but 
the world-shaking fact is difference. It is 
possible to sweep away the differences due 
to diversity of interests, misunderstand¬ 
ings about words, dissimilar environments, 
the peculiarities of the age in which they 
lived. Yet when all this has been allowed 
for, and when mere factiousness and envy 
have been purged, a solid difference still 
remains. No amount of argument and ex¬ 
perimental persuasion can budge them 
from their special vision. 1 do myself dam¬ 
age if 1 do not try to fathom to the end 
the ultimate assumption which is their in¬ 
tegrity and incapable of being surren¬ 
dered; 1 remain incomplete if 1 ignore the 
added consciousness it gives me; and be¬ 
ing incomplete my duty will be less per¬ 
fect and my services less valuable than 
they might be. A gulf must still be bridged. 
The principle that democracy is always 
“right” is the only one that can bridge it: 
though there have been and are forms of 
government which abridge not merely the 
gulf but the terrains of diverse personal¬ 
ity which abut upon the gulf—which 
“make a wilderness, and call it peace!” 

Edmund Burke has even warned us of 
the need to consult more than mere rea¬ 
son—or he might rather have said, reason¬ 
ing—when we attempt to apply our 
knowledge of humanity to the conduct 
of government; that is to say, our differ¬ 
ences are not only more than differences 
of words, but graver than differences of 
reasoning. He said: ^ 

Politics ought to be adjusted, not to human 
reasonings, but to human nature; of which 
the reason is but a part, and by no means the 
gieatest part. 

This dictum did no more than revert 
to what Locke had called the “ocean of 
being” of man, but it did no less than 
foresee the mighty divers into black deeps 
of the human psyche, Schopenhauer, 
Nietszche, Freud, and Freud's continua- 
tors and critics. This is not the place to 

0 On a Pamphlet Intituled The State of the 
Nation, 1765. 


T Contrat Social, final Chapter. 
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accompany those explorers; but it is the 
place to say that an inkling of the ferven¬ 
cies which separate men was enough to 
persuade men like Burke to warn us not 
to look too deeply into the origins and 
cohesive bonds of society, and Burke is 
obsessed by their inscrutability. Yet it is 
not their inscrutability so much as the en¬ 
mity that might be ignited by tlieir clear¬ 
eyed scrutiny and a penetration to the 
passions beyond the thin confines of rea¬ 
soning. This is not to say that men are 
not in much united—witness the area and 
the long periods of peaceful living, peace¬ 
ful reform, and peaceful progress within 
each state. Much unites them; but much 
more might divide them if their polity 
was such as to involve a perpetual agita¬ 
tion of their differences. It is Nietszche 
who prescribes free, forceful, unscrupu¬ 
lous adventures of the will, and it is 
equally Nietszche who recoils with horror 
from the sight of the will at work: ^ 

Alas for this mad melancholy beast man! What 
phantasies invade it, and what paroxysms of 
perversity, hysterical senselessness, and mental 
bestiality break out immediately, at the very 
slightest check on its being the beast of act ion 1 
All this is excessively interesting, but at the 
same time tainted with a black, gloomy, ener¬ 
vating melancholy, so that a forcible veto must 
be invoked against looking too long into these 
abysses. 

What is the political scientist to reply 
to the passionate, ferocious claims of the 
human nature which is deeper and fiercer 
than what may be too easily dismissed 
as but superficial Jeffersonian reasoning? 
If millions upon millions are to live in 
wide areas rocked in peace, with violence 
outlawed —if this value commends itself 
—then we are compelled, I think, to 
found our government upon a tactical 
ignoring of the furious claims of any one 
or few above any others, and to admit only 
a common right to expression and persua¬ 
sion short of war and the immediate and 
present threat of force. But this is the 
democratic way. It demands some self- 
abnegation, even the self-control of press¬ 


ing the democratic principle, especially 
the majority principle, to the point of ab¬ 
solute perfection. The older phrase for 
it is "'ballots rather than bullets": a newer 
one may be supplied, but potential critics 
of morals and English are begged to for¬ 
bear—"kid or kill”I 

IN WHAT SENSE GOVERNMENT IS ONLY 

"second best" 

A BIOGRAPHER of Lord Morley, dilating 
upon that statesman's practical wisdom, 
used a phrase which not so long since was 
a cliche among political scientists, par¬ 
ticularly those who in an exhibition of 
man-of-the-worldishness let us into the 
secret that the self-government of man is 
a difficult enterprise: "politics are one long 
second best.” Some consideration of the 
commonplace is relevant to an under¬ 
standing of the justification of democracy. 

Every one of us, escaping from llie 
trance of habit, from time to time wins an 
idea of the "best" objects, methods, and 
procedures of government, or, perhaps 
more narrowly, some governmental de¬ 
vice, a swift stratagem, for solving a trou¬ 
blesome problem, and with ingenuity we 
offer to square the political circle. This 
would be for the "best" of all concerned, 
"best" in objective and "best" in means. 

Yet, on second thoughts, it is borne in 
upon us that someone must pay for the 
reform we have proposed. It may be that 
the cost makes its pursuance unprofitable. 
It may be also or alternately that success 
would require qualities human beings do 
not possess, and of these some may be 
of a kind that can never be possessed by 
any man, or are possessed by very few, or 
can be acquired but only at immense cost, 
or are attainable at the combined prices 
of effort and time. Sacrifice, resignation, 
abnegation, and time, are especially nec¬ 
essary ingredients where the “best” is 
founded upon the development, recon¬ 
ciliation, and the common acceptance of 
values. 

Counting the cost, it is at this time that 


^Genealogy of Morals (Modem Library, New loJ. H. Morgan. John, Viscount Morley (Lon- 
York, 1937), p. 88. don, 1924), p. iii; and see above, p. 7. 
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we recognize that we had better do the 
best, that is, now the “second-best,” with 
the means and the time available to us.-. 
The intellect might do better, the heart 
might counsel braver new worlds, but 
the material is not yet to hand. Yet we 
may do belter than we are doing by using 
the available material more aptly: our 
brains may advise us of a better situation 
than the one we accept—but not to the 
wished-for “best.” ()uaere: Is the unattain¬ 
able “best” to be called “the best”? Or is 
the attainable best, given the material and 
the time at our disposal to be called the 
“best”? If it is the latter, it can no longer 
be apologized for as “the second best.” 
Immanuel Kant somewhere names this so- 
called second best “the best coinpossiblc.” 
that is, the best consistent with the cir¬ 
cumstances. It is, of course, realized that 
from the standpoint of any idealist deeply 
attached to his ideals, and not prepared to 
concede the justification of democracy, 
which requires of him that he carry us by 
persuasion or not at all toward the fulfill¬ 
ment of his ideals, and which gives equal 
hearing and play to other and perhaps 
inimical ideals, what is achievable can only 
be the second best indeed. The temper of 
such a demand for the sectarian best may 
be appreciated from a letter of Lord 
Acton to Gladstone's daughter: 

But if party is sacred to me as a body of doc¬ 
trine, it is not. as an association of man bound 
together, not by common convictions but by 
mutual obligations and engagements, ^n the 
life of every great man there is a point where 
fidelity to ideas, which arc the justifying cause 
of party, diverges from fidelity to arrange¬ 
ments and understandings, which arc its ma¬ 
chinery. And one expects a great man to sacri¬ 
fice his friends—at least his friendship—to the 
higher cause. 

And it is no surprise, excepting in its 
candor, that earlier in the letter he con¬ 
fesses: 

Politics come nearer religion with me, a party 
is more like a church, error more like heresy, 
prejudice more like sin. that I find it to be 
with better men. 

Lord Acton, Letters to Mary Gladstone 
(London, 1905), pp. 314-15- 


OBSERVATIONS 

The burden, as Lord Morley saw it, 
that made the second best tolerable in 
lieu of the best as Lord Acton wished it. 
is expressed in his understanding of the 
heavy operation of the machinery that we 
have quoted earlier.^® 

WHAT IS LOST AND GAINED BY WHOLESALE 
GOVERNMENT 

It is fortunate that we take for granted 
the unearned bequest that modern states 
are so large in area and population and 
the assumption that they should be so. 
But it is important to be deliberately 
aware of the consequences of size—of 
units of government which embrace as 
many as 150,000,000 in the United States, 
some 40,000,000 in France, nearly 70.- 
o(M),ooo in Germany, nearly 200,000,000 in 
the Soviet Union, and approaching 50,- 
000,000 in Britain. Immense advantages 
to human existence, and not a few awk¬ 
ward ills, arise from what is a simple but 
stupendous fact, and we are not nearly 
conscious enough of this balance. 

The primary advantage (and this docs 
not exclude our understanding of the 
derivation and parallel advantages), is 
that over a large area, solicitous for the 
life of millions upon millions, peace 
reigns, violence and war are banned, and 
there rules the presumption of tranquil, 
uninvaded communication and exchange 
—that is, of Order. Connected with this, 
and in part its condition, is the highly 
probable assurance that if the present sit¬ 
uation of interpersonal and inteigroup 
value-adjustment is deemed unfair, a 
remedy may in the future be available by 
persuasion. Time and peace are needed 
for the appeasement of temper and the 
clarity of vision which may probably 
bring what is regarded by more as a 
higher justice. Time and peace may, in 
fact, not bring justice—^but without time 
and peace, justice will far less certainly 
be won. Fears are relieved, hope is en¬ 
couraged. 

How priceless is this boon, for most 
people in the long run (not for all. for 


12 Cf. page 7. 
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some may hate the consequences), may 
be inferred from even a cursory recollec¬ 
tion of the many centuries of war, and 
the struggles and hopes of mankind for 
peace, for world government, for a fed¬ 
eration even, and in the last resort, merely 
for pacts of friendship and defense. What 
were the friends of the League of Nations 
and the United Nations not prepared (in 
theory, at any rate) to sacrifice in the sub¬ 
ordinate inefficiencies of government in 
order to secure the benefits of peace? 

Yet the wholesale nature of government 
gives birth to two evils which must never 
fail to be counted against its enormous 
profit. The first is the burden of centrali¬ 
zation, which has a twofold nature: it in¬ 
volves the expense of officials and organi¬ 
zation, and it cannot provide for direct, 
highly considerate individual treatment 
of the needs of all its individuals and 
groups. To these evils there are reme¬ 
dies and mitigations: but they require to 
be devised and applied. The second is 
the limitation on the liberty of subordi¬ 
nate groups within the larger community, 
when they are prohibited from exceeding 
persuasion and minor intimidations in 
pursuit of their ardent will and best be¬ 
liefs. The cost to such subordinated 
groups (when they arc subordinated, and 
they will not be subordinated for all time 
and in everything that concerns the com¬ 
monwealth—they too will have their day), 
is best expressed by Hamlet: 

For who would bear the whips and scorns of 
time. 

The oppressor’s wrong, the proud man’s 
contumely. 

The pangs of despised love, the law's delay. 
The insolence of office, and the spurns 
That patient merit of the unworthy takes .. ? 

but it would not follow that the bare bod¬ 
kin would be used to make the quietus 
of the oppressed: it might kill the com¬ 
monwealth, by rebellion or revolution. 
Yet the democratic life uiges them to be 
tolerant, patient, to bear misunderstand¬ 
ing, to suffer fools gladly, to risk futility. 
The French political philosopher, Fran¬ 
cois Fourier, in his Thiorie des Quatre 
Mouvements (1808), thought he might re¬ 


duce the inevitable pressure of the great 
society on the individual by disintegrat¬ 
ing France into many hundreds of self- 
governing societies, called phalansteries, 
each containing 1600 persons. In these 
small units it would be possible for the 
members to know and participate in the 
affairs of the whole without a cumbrous 
apparatus of government. But, clearly, he 
docs not allow for either differences of 
values within the phalansteries, or differ¬ 
ences among them. The idea is mentioned 
merely to underline how deeply some 
may resent the vexations of the wholesale 
community, and to suggest that smaller 
communities are not without their prob¬ 
lems either. The organizational pressures 
of the wholesale area may be met by in¬ 
genious decentralization, and by such an 
education of the citizen as to teach him 
the access to office holders and the centers 
of authority. The wholesale state itself 
may be made more tolerable by obedi¬ 
ence to the principle that no additional 
function is assumed by the state—-or 
rather, is imposed upon it by the majority 
—unless it promises fulfillment of a so¬ 
cial value intensely held by a substantial 
majority. It must be remembered that 
one of the advantages of collective action 
is the maintenance of union and peace 
over a large area of the earth: when we 
condone anew state activity, we win a gen¬ 
eral benefit over and above the specific 
one, so long as the place of freedom is 
guaranteed. 

DEMOCRACY AND ECONOMIC WELFARE 

Some critics of democracy and some of 
its good-hearted, but confused, friends 
express fears that democracy may be too 
weak a form of government to overcome 
the very awkward economic and social 
obstructions in the track of the nation— 
obstructions which, however, must be 
overcome because it is democracy's prin¬ 
cipal business to furnish high economic 
welfare for all. 

Now, it is true that under democracy 
the raising of the standard of living will 
be forwarded exceptionally well. This is 
for two reasons. First, freedom of enter- 
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prise together with government regula¬ 
tion and activity will be developed in the 
measure in which the whole coninuinity 
—all its various interests and skills—de¬ 
mand it, with a considerable degree of 
willingness rather than coerced planning, 
and tlic pof)rer part of the community 
will be assisted to opportunity, education, 
and health in many ways by the social 
services and social-security arrangements. 
Secondly, it is also true that some political 
parties, perhaps all, will insistently preach 
the value of ever-higher standards of liv- 
ing. 

Yet there are dangers to democracy in 
the insistence on inordinate economic 
welfare. It would be tragic to neglect the 
fact that democracy’s keenest rival for 
man’s devotion is economic welfare. The 
conflict between them is not absolute but 
is a matter of degree. Even in saying this, 
it is necessary to be alert to the dangers 
of the rivalry. For it would be wrong to 
promise rapid, almost immediate, in¬ 
creases of wealth in such quantity that 
the inventiveness, the resources, the skill 
of labor and management, could not pos¬ 
sibly provide. Much popularity can be 
easily won by whipping up the expecta¬ 
tions of the needy and encouraging in¬ 
dulgence in acquisitiveness. There is no 
more heart-warming experience on any 
political platform. Indeed, the appeal has 
its definite value; it makes people dis¬ 
contented w-ith their lot when that lot is 
remediable, and it may even inspire men 
and women to rise out of their laziness 
and ignorance to engage in ingenious in¬ 
vention and aggressive enterprise. But 
unless those who speak in these terms be 
ruled by sincerity and sobriety, they play 
with fire, with arson for democracy. It is 
too easy to exploit poverty and misery, 
and arouse an acquisitiveness which, given 
lack of time and ability, is not satisfiable. 
Civilizations are full of proverbs and par¬ 
ables regarding the seductions of wealth: 
God and Mammon; the Golden Calf; 
“Man does not live by Bread alone;’* be¬ 
trayal for thirty pieces of silver; “for a 
handful of silver he left us"; and so on. 

It is also true that for the easy, toler¬ 
ant, and cheerful conduct of democracy 


without violence, a degree of economic 
abundance properly spread is necessary. 
It is not unfair thinking to relate the 
rise of civil liberties and democratic con¬ 
stitutions to the growth of wealth in 
Europe and the United States—though 
great care must be taken not to ignore 
other factors. It was Francis Bacon who 
advised the spread of wealth as a pre¬ 
ventive of seditions. Yet to be sure of 
democracy, democrats must be temperate 
about acquisitiveness. Democracy is its 
own reward: it is not merely a means to 
an end: it is an end, and the mo.st im¬ 
portant end. To say otherwise is to fall 
into a materialism which could lead to a 
government of chains, even if self-im¬ 
posed chains. Democracy in a reasonable 
time will lead to the maximum welfare; 
but the maximum welfare worshipped as 
a prior or competing standard might, if 
beyond any reasonable estimate of feasi¬ 
bility, kill democracy by incitement to 
unreasonable and violent discontent. 
What a democracy acquires it itself guar¬ 
antees that its members may keep; what 
a revolution and a dictator, in the name 
of w^ealth first, donate may always be 
taken away by its givers, even if what is 
given is actually something more than 
an unfulfillable promise. 

DENfOCRACY AND HAPPINESS 

Democracy in modern gigantic states is 
a wholesale arrangement. As such it can¬ 
not possibly penetrate to the relief of 
some forms of unhappiness experienced 
by individuals and families. By hypoth¬ 
esis these would be different from the 
usual. Nor, given the kinds of happines.s 
which alone may please people of special 
tastes and bents and family upbringing or 
fortune, is it easy to know what would 
make them happy, even if it were possible 
to transform the whole of society for the 
sake of the less numerous portion of the 
nation. A well-educated, well-adminis¬ 
tered democracy, with a long-nurtured, 
mature conscience, may render great 
services through the laws and its career 
servants in these ways. But in many areas 
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the state cannot enter—we reach the non¬ 
political. 

How small of all that human hearts endure. 
That part which laws or kings can cause or 
curel 

Still to ourselves in every place consigned, 

Our own felicity we make or find. 

These areas are the preserve of social 
action on a local scale, of fellowship, vol¬ 
untary. personal, or in small groups: of 
free friendships, clubs, associations, socie¬ 
ties, forums, the private practice of 
brotherhood. The state may assist with 
money or advice; by the loan of experts; 
by arbitration at request; by the setting 
of standards when abuses have made them¬ 
selves evident—for example in the prac¬ 
tice of psychiatry or the adoption of chil¬ 
dren. Above all. the government will 
assist by leaving the circle of freedom to 
private persons where it itself cannot 
positively help them and where they can¬ 
not injure others. Where democracy can¬ 
not creatively bring happiness, it is the 
aptest form of government to say that 
what would seem to make for unhappiness 
shall not be instituted. 

OF THE INFLUENCE OF TIME ON 
GOVERNMENT 

It is impossible to discuss the nature of 
government without repeated use of the 
words "patience,” "tolerance,” "waiting 
upon persuasion,” "deliberation,” "edu¬ 
cation,” and others which are synonyms 
or nearly so. These words are all varia¬ 
tions on the word Time, and the idea to 
be conveyed is that with Time every diffi¬ 
culty in interpersonal relations may per¬ 
haps be peacefully resolved, and to ex¬ 
press the conviction that without the 
lapse of Time between the conception of 
an idea and its application in practice, 
errors and violence will be committed. 
Not enough attention has been given in 
political science to the effect of Time on 
the political process, though much, of 
course, is casually assumed. Economists 
habitually make a distinction between 
the short run and the long run. not that 
they follow out the consequences fully. 


or that they can or should be required to 
distinguish quantitatively between the 
one and the other in general. Far too 
little concern altogether has been shown 
by political scientists, and so a few ob¬ 
servations are necessary, for an impor¬ 
tant connection subsists between consid¬ 
erations of time and the theory of de¬ 
mocracy. 

The problem of Time in political sci¬ 
ence may be considered from four points 
of view: Time and Patience; Time and 
Knowledge; Time and Appeasement of 
Passions; and Time and—for want of a 
better word—Eternity. 

Time and Patience, If a government 
craves short-run, swift results, for what¬ 
ever reason—and time and temper are in 
this respect one and the same thing— 
certain consequences follow. It enters on 
its task with forceful drive, and presses 
men and means to secure obedience. By 
hypothesis it is condemned and condemns 
others to inaccuracy of diagnosis and for¬ 
mula. Its rough, driving eneigy and faulty 
prescriptions fail to give it complete satis¬ 
faction in time, and compel its subjects 
to undertake passive or active resistance 
or simply to be irresponsive to orders or 
persuasion because they are surprised and 
lack mental and spiritual preparation. 
Since time presses, the intractability of 
the citizen is met with the government’s 
hatred, proceeding from frustration, and 
violence is thrown in to redeem what 
would otherwise be wasted effort and 
disappointment. A vicious crescendo of 
mutual torment gains momentum. Recip¬ 
rocal understanding is diminished, and 
the wish to understand wanes with the 
increase of spite. The end being rabidly 
wanted, the means are degraded. This is 
to look at the subject from the point of 
view of the government. 

From the point of view of impatient 
citizens and their groups—and it must be 
remembered that there is close corre¬ 
spondence between citizens and gov¬ 
ernments in democratic states—the pros¬ 
pect of the swift passage of time, the van¬ 
ishing and wasted years, the duties un¬ 
done, the hopes unfulfilled, must stir to 
frustration and ^an the flames of a de- 


[ 947 ] 


61 



CONCLUDING OBSERVATIONS 


termination to revolt, to claim the rights 
of minority rule, to attest the right of 
violence, and to he unscrupulous about 
ways and means, that is, about govem- 
iiicnt. 

What misery would the world not have 
been spared if tJie Nazi and the Soviet 
regimes had not moved under the com¬ 
pulsion of short-term results? There is 
even a Soviet saying that its present gen¬ 
eration is “the manure of the future.” 
The consequences of not waiting on Time 
rippled out from these r<^gimes over the 
whole world, partly as the result of the 
obstinacies of the domestic situation and 
the psychoses they produced, and partly 
as a campaign against the rest of the 
world to make sure that the neutral and 
the hostile should be converted or steri¬ 
lized at the earliest moment. These men 
could not be sure of the future as they 
tliought it ought to be: they looked on 
their lives as inevitably brief and wished 
to see results in their own time, sufficient 
at least to give them the guarantees of 
the future after their own death. Their 
purpose was to pin down, to hold down, 
the effect of future time on a generation 
or more while habit formed, the habit 
that would then be so iron-bound as not 
to yield to the inspiration of those yet 
to be born. Opponents must be mur¬ 
dered: dissenting minds must be obliter¬ 
ated. The rulers fretted against the an¬ 
cient wisdom; 

Some men with swords may leap the field 
And plant fresh laurels where they kill; 

But their strong nerves at last must yield; 
They tame but one another still; 

Early or late 

They stoop to fate. . . 

On a very dramatic level, the effect of 
the pressure of time on government may 
be seen in the ebb and flow of conflicting 
attitudes since the 1820'$ about the status 
and the civil rights of the Negro in the 
Southern states of the United States. To 
some the conflict of 1861 was “irrepres¬ 
sible," to others “repressible” and cura¬ 
tive by time and peaceful change. Lord 
Acton showed no temporal zeal for eman¬ 
cipation: he saw the world quod semper 


—everlasting. On a lesser scale, it is in¬ 
teresting to reflect that the robust methods 
used by the Tennessee Valley Authority 
in its struggles with the public utilities 
of the rc'gion sprung in part from the be¬ 
lief that the then directors could depend 
only on a single four-year term for Presi¬ 
dent Roosevelt, and therefore the elec¬ 
tricity corporations must be conquered in 
that brief period, or perhaps never. 

Time and Knowledge. No one is born 
wise, thougli he may be born with the 
propensity to wisdom within him. Time 
alone teaches us the lessons of man’s na¬ 
ture, in our own experience which carries 
conviction and validity far above what 
comes from reading and oral teaching. 
Not that the latter does not require time 
also. But experience itself affects all the 
senses, while the written word and the 
most vivid teaching rarely sets in motion 
all our nature. It takes time for any facts 
to be fitted into the world as it has come 
to be built in our minds. T‘Iie truth is 
the coherence of all tliat we know and 
all that we can know. The full truth 
could not be known by any of us until all 
the experience of the whole of life has 
been counted, for failing this, our world 
of one day may be inconsistent with that 
wliich is attainable on a later day. Ber¬ 
nard Shaw somewhere remarks that we 
experience a sense of loss when we have 
learned a new fact. He does not explain 
this feeling that something has been lost. 
'I'he explanation is that we have lost a 
world we labored to create; but now a new 
process of creation must be undertaken 
because, to allow for hospitality to the 
new fact, to provide it with a room, the 
whole of that world in all its parts must be 
remodeled. The facts must- be dwelt wHh 
if their meaning is to flourish, and if 
they are to be valued for their relevance 
for the springs of action. Time is tech¬ 
nical knowledge, knowledge of human 
nature, of the mind of man as revealed 
in a very long historic experience, the 
knowledge of the systems of ethics and 
their fate, the strengths and impossibili¬ 
ties of administration, understanding of 
the processes of valid thought, and, far 
from least, self-knowledge. Time enables 
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US if not to conduct an experiment with 
life in our own time, at least to be present 
and observe. 

The testimony to the truth of these 
observations has been given over the 
centuries by the wisest among mankind— 
it is in the poets as it is in the p(ditical 
philosophers, this “inseparable propriety 
of time/’ which as Francis Bacon showed 
in The Advancement of Learning, “is 
even more and more to disclose truth.” 
Nothing wiser has been said on this theme 
than the passages in Burke: and it is a 
grave mistake for this reason, to charge 
him, as some have done, with being a 
“conservative” or a “pessimist.” Only a 
sliallow mind, irresponsible to the point 
of frivolity, can believe that a just and 
true policy may be prosecuted without an 
understanding of the vastest and most 
intricate thing the world has to show— 
human nature in its environment where 
it calls for a political act. The assitmp* 
lion, of course, is that we should act on 
knowledge and not merely on zeal, how¬ 
ever merciful and noble that may be. It 
is better that Burke speak for him.self, in 
only one of his appealing intimations: 

It is one of the excellencies of a method in 
which time is amongst the assi.stants, that its 
operation is slow, and in .sonic cases almost 
iniperceptihle. If circumspection and caution 
are a part of wisdom, when we work only upon 
inanimate matter, surely they become a part 
of duty loo, when the subject of our demoli¬ 
tion and construction is not brick and timber, 
but sentient beings. . . 'I ime is required to 
produce that union of minds which alone can 
produce all the good we aim it. Our patience 
will achieve more than our force. . . I have 
never yet seen any plan which has not been 
mended by the observations of those who were 
much inferior in understanding to the person 
who took the lead in the business. By a slow 
but well-sustained progress, the effect of each 
step is watched; the good or ill-success of the 
first gives light to us in the second; and so, 
from light to light, we are conducted with 
safety through the whole series. We see that 
the parts of the system do not clash. The evil 
latent in the most promising contrivances arc 
provided for as they arise. One advantage is 
as little as possible sacrificed to another. We 

Reflections on the French Revolution 
(World’s Classics) Vol. IV, p. 187. 


compensate, we reconcile, we balance. We are 
enabled to unite into a consi.stent whole the 
various anomalies and contending principles 
that arc found in the iniiids and the affairs of 
men. . . If justice rcipiires this, the work it.self 
retjuires the aid of more minds than one age 
can furnish. 

It is suggested that if the good of all 
men and women should be sought by gov¬ 
ernment, then the knowledge which fits 
the condition of all of them and their 
children’s children is discoverable more 
faithfully in the form of the slate which 
best provides continuity and duration and 
is avowedly founded on patience, and 
the principle of equality which best en¬ 
courages men to speak out, and rebuffs 
the arrogant ufficial’s claim to know and 
act without consultation. If revelation 
requires encouragement and coaxing, and 
lime to win all confidences, then democ¬ 
racy is an essential condition of the rev¬ 
elation of truth. The truth in political 
science is not submissiblc to the method 
of the natural sciences (who, indeed, 
would be happy if it were?): what the 
rigor of causc-and-cffect demonstration is 
to the physical .sciences, time is to the 
social and above all to political science. 
The penetrative, permeating efiect of 
lime on truth may best be seen perhaps 
in Marcel Proust's masterpiece, Remem¬ 
brance of Things Past, The world will be 
happier with a Proust as its political sci¬ 
entist than a Karl Marx. 

Time and Appeasement. It is possible 
that time is more than revealing—that 
it is appeasing. I cannot be dogmatic. 
Philosophers and poets believe so. Shake¬ 
speare, for example, says, in Troilus and. 
Cressida, “'Time’s glory is to calm con¬ 
tending kings.” What truth is there in 
this? Perhaps we could accept the view in 
the following process of argument. If we 
think of Time as being the property of 
the lives of the single citizens, then the 
young must glow older or, as we say, ma¬ 
ture; while the already old will grow older 
still. It seems to be almost universally 
testified that the advancement to and 
beyond maturity is accompanied by an 
assuagement of passion, a moderation of 
temper, a cooling of emotion, a realiza- 
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tion of the extravagances of former hopes. 
A more modest sense of the importance 
and priority of wants is developed; the 
exacting demands on other people and 
on one’s self are in later years acknowl¬ 
edged to be an excess of vanity. The prog¬ 
ress is from Shakespeare's lover, *'sighing 
like a furnace/* to the soldier ’^jealous in 
honor, sudden and quick in quarrel. 
Seeking the bubble reputation. Even in 
the cannon's mouth," to the justice, "full 
of wise saws and modem instances." 
Where all may speak and act, as legiti¬ 
mate contributors to policy and govern¬ 
ment of the whole community, then the 
youthful dynamic is tempered with the 
reconciliations to existence of the middle- 
aged and the old, while the temperance 
of the latter is animated by the young of 
the living; generation. I need not quote 
Burke again, for the famous passage in 
his Reflections on the French Revolution, 
extolling "the great, mysterious incorpo¬ 
ration of the human race ... never old, or 
middle aged, or young" is too well-known. 

It is reasonably tenable that the polity 
that stipulates Time allows for appease¬ 
ment: the democratic is a long-term r^ 
gime. The democratic system and princi¬ 
ple is liberated from the short-term frantic 
compulsions of one or a few persons ob¬ 
sessed, it may be, by the brevity of their 
own lives, and, by hypothesis, revolu¬ 
tionary as compared with the mass of 
other people, since their creed differs 
from that of the masses at the beginning 
and is obliged to remain eccentric for 
the sake of their credit and vanity. 

Time and Eternity. To some, the Time 
of their own life is not the decisive, insti¬ 
gating factor of their actions within the 
span of their own life. They would hold 
that there is no value in seeking to alter 
the terrestrial future, and to attempt to 
do so involves a violence that debases the 
soul now. 1 cannot express this very well 
because either by nurture or by nature I 
have no clear comprehension or inward 
sympathy with this idea of reality. In de¬ 
fault of my own evidence 1 adduce that 
of Aldous Huxley: 

1® The Perennial Philosophy (New York, 1945). 
P- 194- 


For those whose philosophy does not compd 
them to take time with excessive seriousness, 
the ultimate good is to be sought neither in 
the revolutionary's progressive social apoca¬ 
lypse, nor in the reactionary's revived and 
perpetuated past, but in an eternal divine now 
which those who sufficiently desire this good 
can realize as a fact of immediate experi¬ 
ence. .. The peace that passes all understand¬ 
ing is the fruit of liberation into eternity; but 
in its ordinary everyday form peace is also the 
root of liberation. For where there are violent 
passions and compelling distractions, this ulti¬ 
mate good can never be realized... 

Whether such resignation does or does 
not involve the idea of personal immor¬ 
tality, it looks on mundane life (as Ec¬ 
clesiastes docs) as a brief instant, and its 
corollary is quietism. It is one strand in 
the Christian life, and as such has an im¬ 
portant meaning for democracy, suggest¬ 
ing patience, toleration, and resignation 
and faith. Hence the Marxist regards it as 
“the opium of the people." Yet other 
parts of the Christian doctrine would spur 
to action. The political attitude appro¬ 
priate to the sense of the insignificance of 
mundane future time for die political 
process would be long-suffering, charity, 
the abhorrence of violence, the counsel 
that affairs can wait, and if they do not, 
at any rate, in the end it will not matter 
even if an activist policy has created works, 
for they will crumble. 

Even if this attitude is not held by even 
a small group of people in each nation in 
an absolute form, then it is still an in¬ 
gredient in the values and habits of laige 
numbers of people in a degree that varies 
from person to person—but all have traces 
of it, and the total is important for gov¬ 
ernment. 

The upshot of these considerations on 
Time is to commend the method of de¬ 
mocracy in comparison with any other, 
except the accidental consonance of a 
necessarily short-lived dictator or small 
oligarchy with the values of the people 
they govern. Democracy is patient, re¬ 
veals knowledge, appeases tempers and 
hatreds, and, proceeding on the principle 
that no legislature can bind its successor, 
makes no such fetish of Time as would 
prompt to major violence within the na- 
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tion—that is to say, in comparison with 
other r^imes. 

THE DEMOCRATIC AND IHE DICTATORIAL 
STATE 

The threads may now be drawn together. 
The dictatorial state promises and can 
deliver swift action of a radical nature. 
But experience shows that those we have 
learned to know in our own lifetime—the 
nazi, the fascist and the Soviet state, still 
fumble in the effort for full administra¬ 
tive success for lack of time, knowledge, 
and happy cooperation by the millions to 
whom they have promised to do good. 
The rights of freedom of speech, of the 
press, of association, of meeting, of dis¬ 
sent, of participation in the will-building 
of government, are destroyed, and where 
they are given any license at all it is to 
the accompaniment of chicanery and cor¬ 
rupt practices by which the substance is 
withdrawn. 'The fury of fanatical zeal, 
the frenzied disappointment with plans 
unfulfilled, the nagging fear of doubt and 
opposition in the unfathomable depths 
of the population, spurs them forward to 
an aggressor’s descent upon the people, 
with a gigantic police force, an army of 
torturers calling for confessions and be¬ 
trayals, with force to the utmost, impris¬ 
onment. transportation, slavery, and mur¬ 
der, as the instrument of peremptory suc¬ 
cess. And in this dispensation the citizen 
is severed from his fellows by the fear of 
betrayal: cannot pour out his heart even 
to the officials who are supposed to be his 
benefactors; is direly constrained to ap¬ 
pear to share the values thrust upon him. 
Under duress the gifted must hide their 
talents; the average must obey in fear, in 
rancour, and in hatred. The way of life is 
closed tight against the literature, the 
science, the religion, and the philosophy 
of the rest of the world. 

The miserable, fearful, subjects of a 
dictatorship are cast out from the highest 
moral choices, those which concern the 
way of life of all mankind; for their dig¬ 
nity is openly despised. Above all, for the 
sense of the sensitive that the years pass 
by under perennial frustration, no remedy 


is permitted which allows of peaceful 
change: they are entrapped in the bitter 
margin between fawning self-debasement 
and the hazards and blind extremity of 
revolution, revolution not even for the 
major purpose of changing the nature of 
the state but merely to change the person¬ 
nel of an administration. Yes; perhaps for 
a time their.material welfare is better than 
it was before; and perhaps there is a 
promise of better things for the future: 
but now and for any foreseeable and at¬ 
tainable time, there reigns the angst of a 
human mind and conscience writhing in 
the strait-jacket of alien values. The me¬ 
dicinal principle which a dictatorship like 
all other political systems contains is not 
the one which can be used as a daily diet, 
or, being used, can promise health: for it 
is either internal disruption of the dic¬ 
tatorial group or its overthrow in whole¬ 
sale and protracted murder. Its medicine 
is brutality, even if heroic brutality, and 
brutality is a poison. 

Democracy has its defects: the over¬ 
coming of hereditary privileges and the 
winning of equality takes time and strains 
the patience while the pain and stress of 
injustice continue to prevail. Collective 
action that promises vast benefits is re¬ 
tarded by special interests that hold stra¬ 
tegic controls. Special ability and insights 
may be subordinated to the grosser claims 
of the mass of average men. 

However, the political, social and eco¬ 
nomic gifts of democracy endow man¬ 
kind with vast riches. We are so accus¬ 
tomed to the exercise of our civil rights 
that we have ceased to realize that they 
are as vital to our moral life as breathing 
is to our physical, and we take this miracle 
for granted! We can speak our minds, 
and so exercise our talents, relieve our 
protests, feel our dignity and community 
with our fellow men. We may soar on 
the wings of the evidence of all science, 
all art, all religion, all philosophy, from 
wherever and from whatever time they 
issue. We may in association with our 
like-minded fellow citizens freely join our 
efforts and fortunes to bring home to all 
the moral significance of our spiritual 
values and urge them to support our in- 
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icrests and delcnd with us the liberty that 
is thrcaieried. We have the assurance that 
the sphere of our private life—our fam¬ 
ily, our diversions, our worship, our work 
—will not be invaded except by due proc¬ 
ess of law in which we have an equal say 
with any. We rest tranquil that officials 
and judges will not abuse us, and that 
they themselves will have to- answer for 
discrimination and bias and unauthor¬ 
ized invasions of our private or public 
life to a public tribunal in which we, as of 
right, sit as judge and jury. These values, 
too often taken for granted, are so im¬ 
mense to humanity that it is advisedly 
impossible to express their magnitude: no 
terror, no cruelty, no stilling, no rough¬ 
ness, no cunning or chicanery, no strong- 
armed hypocrisy. Jt is all imperfect, of 
course: but compared with nondemocratic 
government of past times and the dic¬ 
tatorships of our ow'ri time it wears the 
halo of perfection. We know, too, that 
inequalities can be reduced as soon as a 
majority are convinced that they are really 
inequalities and have no contemporary 
usefulness as a social function. Since the 
law w'ill be made and the administration 
be given momentum and controlled by 
us, the voters, and since our power can be 
successfully exerted by association and 
persuasion, the impulse of the system is to 
foster fellowship and a common con¬ 
science among all men. The medicine of 
democracy is secreted in its own beneficent 
nature: the retreat from a political mis¬ 
take even as the way forward is an open 
one; it is majority persuasion taking its 
original impulse and life from any one, 
the humblest indeed, who may need to 
raise his voice; and it is a remedy that 
practically does not call for bloodshed. 
Its principle, broadly and steadily hon¬ 
ored in the observance, is. Let live, and 
live! It accomplishes the dual feat, first, 
of fanning the enthusiasms of all who 
have values and yet keeping the flames 
down below the height wliere they might 
set the whole community in an all-con¬ 
suming blaze; and, second, of bowing to 
the inevitability of gradualncss while not 
succumbing to political sloth. 

The contrast between modern nonre- 
sponsible or dictatorial government and 


responsible and democratic government i: 
now more clearly seen. The former rests 
upon the pretension that a monopolistic 
and iinjwsed party possesses the ultimate 
truth about the political destiny of hu¬ 
manity. J'hat conviction is definite, sharp, 
and fanatical, and therefore brooks no 
opposition. But democracies admit the 
pragmatic nature of their search for per¬ 
fection, and recognize that of perfection 
there is no single exclusive principle. Yet 
tlicy surmise that if such there should be, 
it is one yet to be discovered in a proce.ss 
of evolution, and that if the unfolding is 
to arrive at soundness, it must be founded 
on the unfettered expression and inter¬ 
play of all opinion. 

Where then shall wc look for the bind- 
ing together of the world wide network 
of mind and mind, to the end that the 
principles of democratic unity shall be 
applied and defended? The labors are, of 
course, divided among the exceptionally 
gifted and the universal body of men and 
women everywhere. The latter depend for 
the earliest intimations of vision and feel¬ 
ing upon the gifted, but must always 
have the last word, should they still want 
it, after having first heard and considered. 
And one of the unending tasks is to pro¬ 
tect the open way for the gifted—for all 
the gifted of whatever persuasion—and 
equally to maintain the proper conditions 
by which the multitude's reflection upon 
them is promoted. Those with exceptional 
gifts are not divinely appointed; for all 
men are divinely appointed or none; they 
spring from the common body of the peo¬ 
ple. (I have seen Italian peasants who 
look the image of Fermi, the great physi¬ 
cist.) There are men and women of pe¬ 
culiar talent who can see across distances 
of social space inacce.ssible to the senses 
of ordinary men. Some have minds fitted 
by nature to comprehend the distant ex¬ 
perience of humanity in time, that is, in 
history; others are geniirses of intellectual 
coordination, of immense span, who sense 
connections, correlations, and causality 
and can predict the shape of coming 
things—an Aristotle, a Montesquieu, a 
Hegel, a Marx, a Toynbee, and an H. G. 
Wells. Others are geniuses of psychologi¬ 
cal and spiritual insight: the un-uttered 
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secrets of individual capacity and aspira¬ 
tion yield to them, and the hopes and 
fears of salvation dwelling in the laby¬ 
rinth of each person emerges at their 
scrutiny: Socrates, Aquinas, Machiavelli, 
Spinoza, Rousseau, Burke, Bentham. 
Goethe, Shaw, Freud. There are geniuses 
of feeling and sensitivity, of justice and 
mercy: they feel more vividly and pain¬ 
fully than others with St. Thomas that 
“it is no part of Christian perfection to 
endure with equanimity the wrongs in¬ 
flicted on other people.” Often, therefore, 
they can express these feelings more viv¬ 
idly, and under their impulse sacrificially 
dedicate their lives to the establishment 
of remedies and opportunities for human 
society by preaching, teaching, or politi¬ 
cally and socially building: Tom Paine, 
Thomas Jefferson, Elizabeth Fry, Lincoln, 
Robert Owen. Florence Nightingale, Jane 
Addams, Mrs. Sidney Webb. These stand 
on the summit, but close to them are 
many thousands, themselves able thinkers, 
critics, and intermediaries and popular- 
izers. and some are practical political and 
social leaders. All such people think and 
feel earlier and differently from their 
fellow citizens in general, so much so that 
they may be repugnant to them. Yet these 
are the men and women who will—^wuth 
the pains described by Hegel in his ex¬ 
hortations about “great” men—in the 
long run advance the freedom and happi¬ 
ness of all if they are tolerated for long 
enough to impress their mes.sagc. For the 
sake of the general freedom their special 
freedom is above all necessary, and its 
defense is an obligation of the masses, 
returning incalculable benefits. The na¬ 
tion is blessed which cherishes its heretics. 

The task of the plain man in a democ¬ 
racy is, then, not easy. The continuance 
and operation of this system of govern¬ 
ment requires that he tolerate and listen 
to innovation and adequately reflect so 
that he may distinguish between the sin¬ 
cere and the insincere, the well-wishers 
and the misguided, the genuine and the 
charlatans, the visions from the hallucina¬ 
tions, and so that he may decide how 
much of the contribution of each is not 
only for his own good now but for his 
own good in the long run, and not only 


for his own good in the long run, but for 
that of his neighbors all over the world. 

In the dictatorial state, the pattern of 
man's perfect character is one man's vi¬ 
sion; the teaching of “character" means 
the imposition of that mold, while good 
citizenship consists of submission to its 
confinement. In the democratic state, 
since perfection is yet to be discovered 
and is contingent on a continuing quest, 
the nature of the prcfcrrc'd character is 
tlic one that accepts plasticity and the 
principle of live and let live, of adventure 
and of self-expression leading to that end. 
While the dictatorial stale thrusts the 
main emphasis upon obedience, the dem¬ 
ocratic places the accent upon the condi¬ 
tional terms of consent and the expres¬ 
sion of disagreement. The dictatorial 
state removes responsibility from the con¬ 
science of the individual parly member 
and tries to chloroform or hypnotize the 
mind; in the democratic, the conscience 
of the individual is fully responsible, re¬ 
freshed by the beating waves of dynamic 
opinion, and troubled. Therefore, where 
dictators rule, the peculiar duly of a 
party member seems to be harder than 
that of the democratic citizen; but, in 
truth, the implied responsibilities of de¬ 
mocracy are much more exacting. For 
self-government means, first, the govern¬ 
ment of one’s self. That is why the demo¬ 
cratic states vibrate, sometimes violently, 
and seem and are unstable. It explains 
why, therefore, the democratic stales are 
not yet as fully democratic as the ta.sks 
implied in their own principle require; 
for the burden is heavy on citizens and 
party members who take their responsi¬ 
bilities seriously, and so too few of them 
do. A few well-organized, conscious, com¬ 
petitive, and honorable parties can make 
the tasks easier to fulfill. I'he dictator¬ 
ships show that there is a clear alterna¬ 
tive to the burdens of democratic citizen¬ 
ship; but is it nice? 

We do not know to what the whole 
process is tending in its large and far- 
flung outlines. We cannot know. We do 
not even know the possibilities more than 
a little space of time away. It is a difficult 
and most sedative process to get to know. 
(Hence, Georges Sorcl: “Away with blue- 
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books; they reduce your revolutionary 
ardorl”) We cannot be audacious about 
human potentialities, even though history 
is Jong. It is only a step from the sanguine 
to the sanguinary, and Hitler, Stalin, and 
Mussolini took it. Democrats have to 
grasp the nettle of tlieir own hopes in the 
beneficence of freedom for the whole 
multitude, whatever the consequences of 
the freedom—that none, not the greatest, 
can prove the tenability of any one faith 
on which mankind can be united.^® That 
nettle is (and it is wholesome, if prickly) 
that the true and the good are reveal- 
able, not at once, but as you go along, and 
as you keep the ways open for it from 
wherever it may come, by your modesty, 
your hesitations, your reflection, your 
listening, and encouragement of those 
who have something to say or, where less 
articulate, can signify by action. This is 
the philosophical moderator of the self- 
realization that is a basic tenet of demo¬ 
cratic theory. 

The criterion is the grant of all freedom 
to act and develop except to destroy or 
indubitably endanger that freedom. In 
the light of this, there are bounds to all 
forms of expression and action, for in¬ 
dividuals, groups, classes, parties, and oc¬ 
cupations; and a doctrine would elaborate 
and illuminate this. The nazis and the 
fascists produced such a doctrine in the 
form of history, philosophy, and civil 
studies, for their purposes. Its intent, not 
its content, is relevant. It was to serve to 
clarify the relationship between the kalei¬ 
doscope of hundreds of diverse events in 
the common man's environment and ex¬ 
perience, the many everyday seemingly ec¬ 
centric and arbitrary happenings and their 
civic relevance to him. It was to replace 
the chaos of the city streets by a world's 
meaning. It was on the way to achieve¬ 
ment by the establishment of a doctrine 
of human destiny and duty, drawn from 
history interpreted by reason, to serve as 
the thread and signal of direction. It 
sought to bring nature, history, and 

IS Even when presented as Humanity, as in 
Auguste Comte, System of Positwe Polity 
(London, 1875), on which see J. S. Mill's dis¬ 
sent in his Autobiography. 


spirit into a conspiracy to subvert lib¬ 
erty. All things that the common man 
saw and heard and surmised, but could 
not correlate or draw meaning from, the 
nazis and the fascists suffused with co¬ 
herence by relating to the focus of mean¬ 
ing which they had created. The Russian 
Communist party, concerned to secure 
continuous and dynamic loyalty, was 
forced to find an answer to the problem 
whether its members could be reliable 
unless they had absorbed the Marxian 
historical analysis and logic. 

There is no doubt at all that the like 
can be achieved and made acceptable for 
and by democratic man, by relating the 
events of his society and the march of 
history to the essential democratic doc¬ 
trine here proposed. Its requisite is Time, 
but Time may be economized by collec¬ 
tive and persistent effort. 

One hundred and fifty years ago, in 
the midst of the French Revolution, the 
Abb^ Sidy^s asked, what is the I'hird 
Estate?—and answered that it was noth¬ 
ing. And further, what did it want to be? 
—and replied, Something. And, finally, 
what ought it to be?—^and declared. 
Everything! Today, the Third Estate is 
Everything, for the People hold the plen¬ 
itude of power. A new era evokes new 
questions. What does the People demand? 
Equality. What does it chiefly want? 
Plenty. What does it need, and what 
ought it to give? Mercy. And of all the 
polities known to us, democratic govern¬ 
ment, with all its natural imperfections, 
is Mercy's most assured and durable in¬ 
strument, and the best tempered. 

Political science is confession: and to 
teach it is to confess. This does not mean 
that it is merely introspection, for the 
mind is not nourished only by what it 
contemplates within. Looking outward in 
time and in space, as well as deep down 
inwardly, the mind apprehends a world. 
And, in order that our good may not be 
wrested from us, it is imperative that along 
with its smiling certitudes, we confide the 
doubts and uncertainties, the weaknesses 
and ignorance of our world, to those who 
day by day can and must revive freedom 
and advance mercy. 
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INTERPRETATION OF EFFICIENCY RATING 

Your efficiency rating is an official record 
of the way you are doing the work of your 
job. 

Excellent (E) means that performance in 
every important phase of the work was 
outstanding and there was no weakness in 
performance in any respect. 

Very Good (VG) means that performance 
in at least half of the important phases of 
the work was outstanding and there was 
no weakness in performance in any re¬ 
spect. 

Good (G) means that performance met 
requirements from an over-all point of 
view. 

Fair (F) means that performance did not 
quite measure up to requirements from an 
over-all point of view. 

Unsatisfactory (U) means that perform¬ 
ance in a majority of important phases of 
the work did not meet job requirements. 

INSPECTION 

You are entitled to inspect the final rat¬ 
ings (not the rating forms) of all em¬ 
ployees in your office or station. 


SIGNIFICANCE OF EFFICIENCY RATINGS 

An efficiency rating of “Good," “Very 
Good,” or “Excellent” is necessary in or¬ 
der to receive a periodic within-grade sal¬ 
ary advancement. 

An efficiency rating of “Fair” requires a 
one-step salary reduction if an employee's 
pay rate is above the middle rate for his 
grade (the fourth step in six-rate grades). 
An efficiency rating .of “Unsatisfactory” 
requires that the employee be dismissed or 
reassigned to other work in which he could 
be reasonably expected to render satisfac¬ 
tory service. 

Efficiency ratings are a factor in determin¬ 
ing the order in which employees are af¬ 
fected by reduction in force. 

APPEALS 

If you believe your rating is wrong, you 
should first discuss it with your supervisor 
or personnel officer. You have the right, 
if your position is subject to the Classifica¬ 
tion Act, to appeal your rating within cer¬ 
tain time limits to a board of review estab¬ 
lished for your agenc*y. Appeals or requests 
for additional information concerning ap¬ 
peals should be addressed to the Chair¬ 
man, Board of Review, care of Civil Serv¬ 
ice Commission, Washington 25, D. C. 
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Page Jo6, column 2, line 28 

The framers of the Constitution of 
1958, and de Gaulle in particular, always 
thought that governmental stability could 
only be ensured if the powers were truly 
separated. Despite the fact that the broad 
framework of the Constitution was to be 
parliamentary, the powers of Parliament, 
and in particular those of the loufer 
Chaml)er (the National Assembly) were 
curtailed. Two drastic provisions were 
particularly aimed at this purpose. Firstly, 
deputies and senators were made to relin¬ 
quish their seat in Parliament if they were 
appointed ministers (art. 23) (see p. 646). 
Secondly, art. 34 defined the field of legis¬ 
lation in a restrictive way. It includes the 
rules concerning civil rights, family law. 
criminal law and procedure, taxation, 
elections, nationalizations and national 
service. It also includes the principles, but 
only the principles, of the organization 
of defence, local government, education, 
property law, labour and trade union law 
and social security law. In this second 
category, detailed application of the law 
is to be made by governmental decree. But 
in all the fields outside those mentioned, 
the Government has complete discretion. 
Parliamentary competence is limited to 
the matters mentioned in art. 34. To 
enforce this prescription, the Government 
can appeal to the Constitutional Council 
(see p. 155). 

Page J24, column 2, line 6 

What strength .such a constitution could 
have was shown by its collapse when the 
regime was subjected to the Algiers in¬ 
surrection of May 1958. The National 
Assembly resigned itself to give de Gaulle 
power to refoim the Constitution by a law 
passed on June 3, 1958. in conditions bear¬ 
ing some similarities with the vote of full 
powers to P^tain in 1940. Some limitations 
were introduced: the new regime was to be 
democratic and parliamentary: de Gaulle 
was not left free to create a presidential 
system on the American pattern. How¬ 
ever, the new constitution did not have 
to be approved by Parliament, but only 
by the p^ple. The draft was to be sub¬ 
mitted to a Con.su]tative Constitutional 
committee, drawn partly from members 
of both Houses of Parliament; but most 
of the changes which that body proposed 
were not adopted by the Government. 
The referendum took place on September 
28, 1958, and it gave a tour to one majority 
to the constitution. There were 17-6 


million yes against 4*6 million no, a pro¬ 
portion of the communists, estimated at 
about one-fifth, having disregarded their 
party’s advice to reject the constitution. 

Page 337, column i, line S 

The Fifth Republic. Interpellation 
linked with motion of censure. It is 
because the interpellation was such a 
dangerous weapon that the constitution 
of 1958 restricts it so severely. It can only 
be done now through the means of the 
motion of censure, which is analysed, 
p. 646. 

Questions. Apart from interpellations, 
deputies can still put questions and the 
constitution of 1958 recognizes this right 
(art. 48). There can however be no vote 
after the question: deputies tried to intro¬ 
duce a vote via their standing orders, 
but the Constitutional Council ruled it 
unconstitutional, on the grounds that it 
would have meant reintroducing the 
interpellation by the backdoor and out¬ 
side the procedure of the motion of 
censure. 

Page 646, foot of page 

The executive in the Fifth Republic. 
The Fourth Republic fell, largely because 
it had not proved capable of solving the 
roblem of ministerial instability which 
ad already plagued the Third Republic. 
One of the aims of the framers of the Con¬ 
stitution of 1958 was to strengthen the 
executive, while .still maintaining the 
principle of parliamentary' government. 
Some of the technical measures have 
already been described (.see above, on 
executive-legislative relationship), but 
these measures are part of a more general 
plan which deserves to be described as a 
whole. 

The Presidency of the Republic. The 
first element of the plan consisted in 
increasing the authority of the President 
of the Republic: to do $0, it was decided 
to abandon the principle of his election by 
Parliament, which had in any case proved 
difficult in 1953, when M. Coty, the second 
President of the Fourth Republic, only 
obtained the required absolute majority 
at the thirteenth ballot. The second aspect 
consisted in giving to the President an 
“arbitrating power" (de Gaulle): ihis was 
done by granting him the powers which 
he had during the Third Republic and 
which the Constitution of 1946 had cur¬ 
tailed and by granting him a limited num¬ 
ber of new powers, in particular in time 
of emergency. 
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Election of the President. The creation 
of a suitable electoral college for the 
Presidency did pose a problem liecause 
parties of the centre and centre-left op¬ 
posed the idea of direct popular election, 
which might produce another Bonaparte. 
Ji was therefore decided that the Presi¬ 
dent would be elected by representatives 
of local authorities, although the conse¬ 
quence is that, as for the Senate, the elec¬ 
toral college unduly favours the rural 
areas. 

The college comprises (art. 6 of the 
Constitution) “the members of Parlia¬ 
ment, of departmental councils and of 
Assemblies of the overseas territories as 
well as the representatives elected by the 
municipal councils." The last category is 
by far tlie most numerous. It includes, in 
the first place, all mayors, of whom there 
are around 38,000, and who constitute 
almost half of the electoral college of 
about 80.OCX); it also includes municipal 
councillors, the number of municipal 
councillors eligible depending on the size 
of the local authority, the general rule 
being that there is one representative per 
1,000 inhabitants or fraction of 1,000. 
Since there are about 3 million inhabi¬ 
tants in Paris, the municipal council 
elected about 3,000 electors who, together 
with the council, constituted the electoral 
college for the City. However, the number 
of local authorities under 1,000 in France 
is so large—the average commune is only 
just over 1,000 strong—that these local 
authorities are represented on the elec¬ 
toral college out of proportion with their 
population. The Constitution prescribes 
a two-ballot system (art. 7). At the first 
election, which took place in December 
1958, de Gaulle was elected at the first 
ballot with 62,394 votes (57,649 in metro¬ 
politan France alone) out of a total elec¬ 
torate of 81,761, of whom 81,284 voted: 
he thus obtained 78 per cent of the votes 
cast, the rest being divided between a 
Communist candidate and a left-wing 
Socialist. 

Powers. I'he President, still elected for 
seven years, and indefinitely re-eligible, 
recovers the powers which he had during 
the Third Republic, while keeping those 
which he had during the Fourth. He is 
the Head of the State and of the Armed 
Forces. He receives Ambassadors and 
accredits them. He chooses the Premier, 
and, as is traditional in France, presides 
over the Council of Ministers. He re¬ 
covers the power to sign all decrees, which 


had been given to the Premier in the 
Fourth Republic. He still has the power 
(practically never used) to ask for a second 
reading of bills. He presides over the (!:on- 
stitutional Council, of which he appoints 
one-third, and the High Council of the 
Judiciary, of which he also appoints a 
proportion. He is given back the un¬ 
restricted power of pardon. 

There are four new powers which the 
Constitution gives him and which no 
previous President enjoyed. Firstly, he is 
given an almost unlimited right of disso¬ 
lution, the only restriction being that 
he cannot di.ssolve the National Assembly 
twice in the same year (an. 12), Secondly, 
he can send bills to the Constitutional 
Council. Thirdly, he can commit bills to 
a referendum, if these bills deal with the 
organization of the Slate or are made to 
ratify treaties which may have some im¬ 
pact on the functioning of internal insti¬ 
tutions (this was introduced because de 
Gaulle would have liked to see a referen¬ 
dum on the question of the European 
Defence Community) (art. 11). Fourthly, 
according to article 16: 

When the institutions of the Republic, the 
independence of the Nation, the integrity of 
its territory or the execution of its inter¬ 
national commitments are gravely and imme¬ 
diately threatened and the functioning of 
the constitutional public authorities is inter¬ 
rupted. the President of the Republic lakes 
the measures required by these circumstances 
after official consultation with the Prime Mini¬ 
ster and the Presidents of the Houses of Par¬ 
liament as well as with the (Constitutional 
(Council. 

He informs the nation of these measures by 
a mcs.sage. 

This article is one of the most contro¬ 
versial of the Constitution. It appeared so 
drastic and so vague that the Consultative 
Constitutional Committee pressed for the 
inclusion of .some guarantee of the rights 
of Parliament. The result was the inclu¬ 
sion of the following paragraphs in the 
article: 

These measures must be in.spircd by the will 
to assure to the constitutional public authori¬ 
ties. within the shortest possible time, the 
means of fulfilling their tasks. The Constitu¬ 
tional Council is consultc*d on these measures. 

Parliament meets of right. 

The National Assembly cannot be dissolved 
during the exercise of the exceptional powers. 

There is no doubt that de Gaulle had in 
mind situations similar to those of 1940. 
However, such powers are unquestionably 
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an opening for any President who would 
want to perpetuate his power, or to pre¬ 
vent measures which he opposes from 
being taken. Moreover, such an article 
would have been useless in the situation 
of 1940: the then President could have 
left France with his government; since he 
did not do so, such an article would not 
have helped General de Gaulle to legalize 
his Free French Movement in England. 

The Prime Minister and the Govern¬ 
ment. The pc)wcrs given to the President 
;ire wide, but they arc meant to leave him 
in the }X>sition of an arbiter, who might 
only have to take effective power in case 
of an emergency. At the same time the 
Constitution stresses the fact that it is the 
Government which “conducts the policy 
of the Nation” (art. 20). 

Indeed, like that of the Fourth Repub¬ 
lic. the Constitution of the Fifth Republic 
intends to reinforce the position of the 
Premier, who is for the first time named 
“Prime Minister.” He directs the adminis¬ 
tration and the military (art. 20). He is 
responsible for national defence. The 
President cannot sign decices without his 
coiiiuersignature, or that of a minister, 
except those decrees expressly listed in 
article 19 and dealing with powers such 
as dissolution, apfx)intment of Premier 
(but not of ministers) or use of article 16. 
'Fhe President is therefore not free to 
choose the ministers, who are presented 
to him by the Premier; he cannot dismiss 
the cabinet while he is obliged to accept 
the resignation of the cabinet when it has 
been defeated on a vote of censure (art. 
50). The Constitution thus embodies the 
main principles of parliamentary govern¬ 
ment and creates a dual executive. 

As we have already said, the Govern¬ 
ment has, on the other hand, a number 
of important powers over the As.senibly. 
The control of the time-table and the 
control of business on the floor of the 
House enable the French Government to 
be, for the first time, the leading element 
in the development of the work of Parlia¬ 
ment. However, the Constitution has gone 
further than just redressing a situation 
which, before 1958, was unquestionably 
tilted in favour of the National As.scmbly. 
It has deliberately tilted the balance in 
favour of the Government, in particular 
owing to four types of restrictions. 

Firstly, the definition of law is restric¬ 
tive. and leaves a very wide scope to the 
independent action of the Government 
(see above, p. 106). Secondly, Parliament 


is no longer master of its .sessions and the 
length of the sessions is unnecessarily 
restrictive: the maximum time during 
which Parliament can meet in two ordi¬ 
nary sessions is 5^ months (art. 28); there 
can be emergency sessions, but these 
cannot last more than 12 days (art. 29). 
Thirdly, article 23 decides that members 
of Parliament have to relinquish their 
seats if they become members of the 
Government.' This proviso is deemed to 
have a salutary psychological effect, many 
]x>liiical crises having taken place because 
deputies were apparently anxious to re¬ 
place their colleagues in ministerial posts. 
This is, however, a definite break with the 
tradition of parliamentary government 
and may have far-reaching consequences 
on the nature of the ministerial personnel. 
Although mail) ministers of the first 
cabinet were politicians, others were civil 
servants, parilv because some politicians 
are not willing to abandon their safe par¬ 
liamentary seats for a ministerial (x>st 
which may not last very long, partly be¬ 
cause de Gaulle unquestionably had a 
piefererue for civil servants, who were 
unlikely to want to shape general policy. 
If this trend were to last, the French 
cabinet may become, like the American 
cabinet, a collection of high executive 
officers, instead of a collective policy¬ 
making body» with that difference that, 
in France, the range from which non- 
political ministers will be chosen will be 
much narrower and almost exclusively 
confined to the civil .service. 

Fourthly, the Constitution creates, in 
its article 49, a very |K’culiar procedure 
for votes of censure, which replaces, as 
already stated, the traditional nrdre du 
jour after an interpellation and also re¬ 
places the vote of confidence of the Fourth 
Republic. The question of confidence was, 
in the spirit of the Constitution of 1946, 
a device wdiich .should have strength¬ 
ened the Government, since it had to be 
defeated by an absolute majority to oblige 
the Government to resign. However, the 
procedure was not successful and govern¬ 
ments resigned outside the scope of the 
vote of confidence, partly because they 
often crumbletl from inside and partly 
because the constituents of 1940 had 

* In order to avoid by-elections each time a 
minister was appointed, the electoral law of 
1958 obliged each deputy to choose a ’‘sub¬ 
stitute" who replaces him in case of death or 
of appointment to the Government. 
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apparently not been aware of the fact that 
the life of the Government could be at 
stake, not only in the course of an inter¬ 
pellation, but also in the course of the 
disc:ussion of legislation: if the Govern¬ 
ment was in difhculty over the discussion 
of a bill, the question of confidence was 
a useless wea|X>n: even though it might 
brandish it. the Government could still 
find itself without the bill which it 
wanted, because the absolute majority 
requirement only applied to the question 
of confidence itself, and not to the bill, 
which could only be passed if a relatwe 
majority had been cast in its favour. By 
skilfully using abstentions, deputies could 
leave a government in office, without 
means of action: the government resigned, 
although it still technically had the con¬ 
fidence of the Assembly, and therefore 
generally could not use the weapon of 
dissolution. 

The framers of the 1958 C^onstituiion 
invented a more stringent device: they 
decided that the only means by which a 
Government could be overthrown was to 
be the motion of censure. This must be 
signed by one-tenth of the membership of 
the Assembly and the same deputies can 
only do so twice a year. The vote is only 
taken after 48 hours. Only the votes cast 
in faxfour of the motion count, i.e., against 
the Government; the others in fact abstain. 
The motion is only carried if it receives 
an absolute majority. 

The difficulty was to find a means by 
which this procedure could be used for 
legislation as well. The framers of the 
Constitution found it in deciding that the 
Prime Minister could state formally in the 
House that it considered that the pa.ssing 
of a bill was a question of confidence. If 
he does so, the bill is deemed to be carried 
without a xfoie, unless a motion of censure 
is tabled within 24 hours in the pre.scribed 
form. The absolute majority formula is 
thus used for legislation as much as for 
interpellations. 

This procedure is one of the technical 
means by which the Constitution of 1958 
tries to create ministerial instability arti¬ 
ficially, while party stability is lacking in 
the French Parliament. It is difficult to 
imagine that it will be .succe.ssful in the 
long run. The early years of the Fifth 
Republic are a poor guide to future 
developments, because the prestige of the 


first President of the Republic, and the 
particular circumstances of the birth of 
the r^ime, have altered the political 
situation. Governmental stability has been 
much more due to the fact that de Gaulle 
can still threaten deputies with the danger 
of total abolition of the parliamentary 
r<§gime than to the use of the techniques 
made possible by article 49. 

Indeed, more generally, the first years 
of the Fifth Republic are full of develop¬ 
ments which are .sometimes plainly un¬ 
constitutional. The main development 
has been the rdle which de Gaulle has 
assumed for himself and which has been 
expres.sed by the President of the National 
Assembly. M. Chaban-Delmas, in a speech 
at the IJ.N.R. Congress of 1959. He 
claimed that the President was in charge 
of a number of “re.served” matters, such 
as foreign affairs, defence, Algeria, and 
that, in these matters, the Government's 
function was to apply the President's 
policy. This interpretation cannot, how¬ 
ever, fit with the letter and the spirit of 
the constitution. Article 20 states that "the 
Goifernment determines and conducts the 
policy of the Nation” and article 21 de¬ 
cides that “the Prime Minister leads the 
action of the Government” (my italics). 
The fact that the President attends the 
meetings of the Council of Ministers is 
irrelevant: French Presidents have always 
done so; they certainly have a “right to 
be consulted and a right to warn"; they 
have no right to decide. The Constitution 
of 1958 has not changed the situation. 

However, it is difficult to imagine that 
this interpretation of the Constitution 
will remain indefinitely, and, in particu¬ 
lar, that it could survive General de 
Gaulle. France has never had a successful 
pre.sidential regime; the divisions of the 
parties, already very apparent in the early 
years of the Fifth Republic—despite the 
immense shadow of the President of the 
Republic—will unquestionably reappear 
in full light, as soon as the crisis wnich 
made de Gaulle’s return to power possible 
will have been solved. Then will be the 
time to judge the strength and value of 
the new technical devices introduced in 
articles 40 to 50. It is in this sense that the 
study of the Third and Fourth Republics 
remains entirely relevant to the study of 
the French FifA Republic. 
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